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Sectipn 1. NEW SECTION. 508E.1 AUTHORITY OF THE
COMMISSIONER.
The commissioner shall regulate the sale of viatical

settlements as provided in this chapter.
Sec. 2. NEW SECTION. ©508E.2 DEFINITIONS.
As used in this chapter, unless the context otherwise

requires:

1. "Chronically ill" means any of the following:

a. Being unable to perform or maintain at least two
activities of daily living, including but not limited to
eating, toileting, transferring, bathing, dressing, or

continence.
b. Requiring substantial supervision to protect the
individual from threats to health and safety due to severe

cognitive impairment.

c. Having a level of disability similar to that described
in paragraph "a" as determined by the United States secretary
of health and human services.

2. "Commissioner" means the commissioner of insurance.

3. "Terminally ill" means having an illness or sickness
that can reasonably be expected to result in death in twenty-
four months or less.

4, "Viatical settlement contract" means a written
agreement entered into between a viatical settlement provider
and a person who owns or is insured under a life insurance
policy or certificate, or who owns or is covered under a group
life insurance policy. "Viatical settlement contract" does
not mean a written agreement entered into between a viator and
a person having an insurable interest in the viator's life.

5. "Viator" means a person selling a life insurance policy
or certificate.

Sec. 3. NEW SECTION, 508E.3 VIATICAL SETTLEMENT CONTRACT
LIMITATIONS.

1. a. Subject to paragraph "b", a viatical settlement
contract shall not be entered into until after the contestable

-1-
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period of the life insurance policy or certificate has
expired.

b. If a viatical settlement contract is entered into
during the contestable period of the life insurance policy or
certificate, a rebuttable presumption arises that it was the
intent of the person entering into such contract with a
viatical settlement provider to enter into such contract at
the time the life insurance policy or certificate was
originally purchased. If such person fails to rebut the
presumption, the viatical settlement contract is void.

2. A viatical settlement contract shall only be entered
into with an individual who is either terminally ill or
chronically ill.

Sec. 4. NEW SECTION. ©508E.4 RULEMAKING AUTHORITY.

The commissioner shall adopt rules as necessary to

administer this chapter. Rules shall be adopted relating to
all of the following:

1. Advertising standards.

2. Disclosure.

3. Examinations.

4. Insurance company practices.

5. License requirements.

6. Prohibited practices.

7. Refund provisions.

8. Reporting.

9. Standards for reasonableness of payment.

10, Unfair trade practices.

11, Viatical settlement contracts.

EXPLANATION

This bill creates new Code chapter 508E and directs the
insurance commissioner to regulate the sale of viatical
settlement contracts. A viatical settlement involves the sale
to a viatical settlement provider of the death benefit under a
life insurance policy or certificate by a person who owns or
is insured under such a policy or certificate, or by a person

-2~
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who owns or is covered under a group life insurance policy.

The bill provides generally that a viatical settlement
contract shall not be entered into until after the contestable
period of the policy has expired. However, if a viatical
settlement contract is entered into during the contestable
period of the life insurance policy or certificate, the bill
provides that a rebuttable presumption arises that it was the
intent of the person entering into such contract with a
viatical settlement provider to enter into such contract at
the time the life insurance policy or certificate was
originally purchased and if the person fails to rebut the
presumption, the viatical settlement contract is void. The
bill provides that a viatical settlement contract shall only
be entered into with an individual who is either terminally
ill or chronically ill.

The insurance commissioner is directed to adopt rules
necessary to administer the chapter, including rules relating

to advertising standards, disclosure, examinations, insurance
company practices, license requirements, prohibited practices,
refund provisions, reporting, standards for reasonableness of
payment, unfair trade practices, and viatical settlement
contracts.

LSB 5251DP 78
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¢
An Act relating to the regulation of the sale of viatical

settlements. : ; d

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

-

HOUSE PILE 2317 T
H-8332
1 Amend House File 2317 as follows:
2 1. Page 1, line 11, by inserting after the word
3 "regulate" the following: ", but not prohibit,".
4 2. Page 2, line 21, by inserting after the word
5 "111" the following: ", or as otherwise provided

6 pursuant to rules adopted by the commissioner".
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Section 1. Section %502.202, subsection 19, Code Supplement .
1999, is amended by adding the following new paragraph:
NEW PARAGRAPH. €. The assignment, transfer, sale, devise,

or bequest of the death benefit or ownership of a life
insurance policy or contract made by the policyholder or
contract owner to a viatical settlement provider, if the
viatical settlement transaction complies with chapter 508E,
including rules adopted pursuant to that chapter.

Sec. 2. NEW SECTION. 508E.1 AUTHORITY OF THE
COMMISSIONER. ,

The commissioner shall regulate the sale'Qf viatical

O O N v &> W N
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settlements as provided in this chapter.
Sec. 3. NEW SECTION. 508E.2 DEFINITIONS.
As used in this chapter, unless the context otherwise
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1. “Chronically ill" means any of the following:
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a. Being unable to perform or maintain at least two
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activities of daily living, including but not limited to
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eating, toileting, transferring, bathing, dressing, or
continence.
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b. Requiring substantial supervision to protect the
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individual from threats to health and safety due to severe

23 cognitive impairment.

24 ¢. Having a level of disability similar to that described
25 in paragraph "a" as determined by the United States secretary
26 of health and human services.

27 2. "Commissioner" means the commissioner of insurance.

28 3. "Terminally ill" means having an illness or sickness
29 that can reasonably be expected to result in death in twenty-
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four months or less.

w
ot

4. "Viatical settlement contract™ means a written
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agreement entered into between a viatical settlement provider
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and a person who owns or is insured under a life insurance
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policy or certificate, or who owns or is covered under a group
life insurance policy. "Viatical settlement contract" does
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not mean a written agreement entered into between a viator and
a person having an insurable interest in the viator's life.

5. "Viator" means a person selling a life insurance policy
or certificate.

Sec. 4. NEW SECTION. 508E.3 VIATICAL SETTLEMENT CONTRACT
LIMITATIONS.

l. a. Subjectto paragraph “b", a viatical settlement

contract shall not be entered into until after the contestable
period of the life insurance policy or certificate has
expired.

b. If a viatical settlement contract is entered into
during the contestable period of the life insurance policy or
certificate, a rebuttable presumption arises that it was the
intent of the person entering into such contract with a
viatical settlement provider to enter into such contract at
the time the life insurance poljicy or certificate was
originally purchased. 1If such person fails to rebut the
presumption, the viatical settlement contract is void.

2. A viatical settlement contract shall only be entered
into with an individual who is either terminally ill or
chronically ill.

Sec. 5. NEW SECTION. 508E.4 RULEMAKING AUTHORITY.

The commissioner shall adopt rules as necessary to

administer this chapter. Rules shall be adopted relating to
all of the following:

1. Advertising standards.

2. Disclosure.

3. Examinations.

4. Insurance company practices.

5. License requirements.

6. Prohibited practices.

7. Refund provisions.

8. Reporting.

9. Standards for reasonableness of payment.

10. Unfair trade practices.
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11. Viatical settlement‘contracts. ‘
EXPLANATION
This bill creates new Code chapter 508E and directs the
insurance commissioner to regulate the sale of viatical

settlement contracts. A viatical settlement involves the sale
to a viatical settlement provider of the death benefit under a
life insurance policy or certificate by a person who owns or
is insured under such a policy or certificate, or by a person
who owns or is covered under a group life insurance policy.

The bill amends Code section 502.202 to provide that a
transfer, sale, devise, or bequest of the death benefit or
ownership of a life insurance policy or contract made by the
policyholder to a viatical settlement provider is exempt from
securities regulation if such transaction complies with the
requirements established in new Code chapter 508E.

The bill provides generally that a viatical settlement
contract shall not be entered into until after the contestable .
period of the policy has expired. However, if a viatical

settlement contract is entered into during the contestable
period of the life insurance policy or certificate, the bill
provides that a rebuttable presumption arises that it was the
intent of the person entering into such contract with a
viatical settlement provider to enter into such contract at
the time the life insurance policy or certificate was
originally purchased and if the person fails to rebut the
presumption, the viatical settlement contract is void., The
bill provides that a viatical settlement contract shall only
be entered into with an individual who is either terminally
ill or chronically ill.

The insurance commissioner is directed to adopt rules
necessary to administer the chapter, including rules relating
to advertising standards, disclosure, examinations, insurance
company practices, license requirements, prohibited practices,
refund provisions, reporting, standards for reasonableness of .
payment, unfair trade practices, and viatical settlement

-3-
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Section 1. Section 502.202, subsection 19, Code Supplement .
1999, is amended by adding the following new paragraph:
NEW PARAGRAPH. e. The assignment, transfer, sale, devise,

or bequest of the death benefit or ownership of a life

insurance policy or contract made by the policyholder or
contract owner to a viatical settlement provider, if the
viatical settlement transaction complies with chapter S508E,
including rules adopted pursuant to that chapter.

Sec. 2. NEW SECTION. 508E.1 AUTHORITY OF THE
COMMISSIONER.,

The commissioner shall regulate, but not prohibit, the sale

of viatical settlements as provided in this chapter.
Sec. 3. NEW SECTION. 508E.2 DEFINITIONS.
As used in this chapter, unless the context otherwise

requires:

1. "Chronically ill" means any of the following:

a. Being unable to perform or maintain at least two
activities of daily living, including but not limited to
eating, toileting, transferring, bathing, dressing, or
continence.

b. Requiring substantial supervision to protect the
individual from threats to health and safety due to severe
cognitive impairment.

c. Having a level of disability similar to that described
in paragraph "a" as determined by the United States secretary
of health and human services,

2. "Commissioner" means the commissioner of insurance.

3. "Terminally ill" means having an illness or sickness
that can reasonably be expected to result in death in twenty-
four months or less.

4. "Viatical settlement contract" means a written
agreement entered into between a viatical settlement provider
and a person who owns or is insured under a life insurance
policy or certificate, or who owns or is covered under a group

[

life insurance policy. "Viatical settlement contract" does
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not mean a written agreement entered into between a viator and
a person having an insurable interest in the viator's life.

5. "Viator" means a person selling a life insurance policy
or certificate.

Sec. 4. NEW SECTION. 508E.3 VIATICAL SETTLEMENT CONTRACT
LIMITATIONS.

l. a. Subject to paragraph "b", a viatical settlement
contract shall not be entered into until after the contestable

period of the life insurance policy or certificate has
expired.

b. 1If a viatical settlement contract is entered into
during the contestable period of the life insurance policy or
certificate, a rebuttable presumption arises that it was the
intent of the person entering into such contract with a
viatical settlement provider to enter into such contract at
the time the life insurance policy or certificate was
originally purchased. 1If such person fails to rebut the
presumption, the viatical settlement contract is void.

2. A viatical settlement contract shall only be entered
into with an individual who is either terminally ill or
chronically ill, or as otherwise provided pursuant to rules

adopted by the commissioner.

Sec. 5. NEW SECTION. 508E.4 RULEMAKING AUTHORITY.
The commissioner shall adopt rules as necessary to
administer this chapter. Rules shall be adopted relating to

all of the following:
Advertising standards.

Disclosure.

Examinations.,

Insurance company practices.

License requirements.

Prohibited practices.

Refund provisions.

Reporting.

O 0 N O U s W N
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Standards for reasonableness of payment.
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10. Unfair trade practices.
11. Viatical settlement contracts.

O © < O & W

o b e b e e
O N O s W O

uuwwwwwwwwwuwwwv—*
.:awwv—'oxooo\)c\mpwmb—'ouo

w
(8,

HF 2317
-3 m3j/3g/25




SENATE CLIP SHEET MARCH 21, 2000 Page 2

HOUSE FILE 2317

§-5178

Amend House File 2317, as amended, passed, and
reprinted by the House, as follows:

1. Page 1, by inserting before line 1 the
following:

"DIVISION I
MOTOR VEHICLE SERVICE CONTRACTS

Section 1. Section 321I.1, subsection 1, Code
1999, is amended to read as follows:

1. "Commissioner" means the commissioner of
insurance as provided in section 505.1 or the deputy
administrator appointed under section 502.601.

Sec. 2. Section 321I.1, Code 1999, is amended by
adding the following new subsection:

NEW SUBSECTION. 6A. "Record" means information
stored or preserved in any medium, including in an
electronic or paper format. A record includes but is
not limited to documents, books, publications,
accounts, correspondence, memoranda, agreements,
computer files, film, microfilm, photographs, and
audio or visual tapes.

Sec. 3. Section 3211.2, subsection 2, Code 1999,
is amended to read as follows:.

2. The issuer of a reimbursement insurance policy
shall not cancel a reimbursement insurance policy
unless a written notice has been received by the
+tnsurance-diviston commissioner and by each applicable
provider, including automobile dealers and third-party
administratorsy-whieh. The notice shall fix the date
of cancellation at a date no earlier than ten days
after receipt of the notice by the insurance-division
commissioner and by the applicable provider. The
notice may be made in person or by mail and a post
office department receipt of certified or registered
mailing shall be deemed proof of receipt of the
notice.

Sec. 4. Section 321I.3, subsection 2, Code 1999,
is amended to read as follows:

2. In addition to any other required filings, a
true-and-correct an accurate copy of the service
contract and the provider's reimbursement insurance
policy, the consent to service of process on the
commissioner, and such other information as the
commissioner requires, shall be filed annually with
the commissioner no later than the first day of

August. If the first day of August falls on a weekend
or a holiday, the date for filing shall be the next
business day. In addition to the annual filing, the
provider shall promptly file copies of any amended
documents if material amendments have been made in the
materials on file with the divisten commissioner. If
S-5178 ~-1-
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1 an annual filing is made after the first of August and
2 sales have occurred during the period when the
3 provider was in noncompliance with this section, the
4 diviston commissioner shall assess an additional
5 filing fee that is two times the amount normally
6 required for an annual filing. A fee shall not be
7
8
9

charged for interim filings made to keep the materials
filed with the division current and accurate. The
annual filing shall be accompanied by a filing fee

10 determined by the commissioner which shall be

11 sufficient to defray the costs of administering this

12 chapter.

13 Sec. 5. Section 321I.3, Code 1999, is amended by ?
14 adding the following new subsection: ’
15 NEW SUBSECTION. 3. a. A motor vehicle service

16 contract provider shall promptly file the following
17 information with the insurance commissioner:

18 (1) A change in the name or ownership of the _
19 provider. ?
20 (2) The termination of the provider's business. '
21 b. The provider is not required to submit a fee as

22 part of this filing.

23 Sec. 6. Section 321I.10, Code 1999, is amended to

24 read as follows:

25 321I.10 MISREPRESENTATIONS OF STATE APPROVAL.

26 ft-ts-untawfui-for-a A motor vehicle service

27 contract provider ¢o shall not represent or imply in

28 any manner that the provider has been sponsored, ‘
29 recommended, or approved or that the provider's

30 abilities or qualifications have in any respect been

31 passed upon by the securities-bureau;-the-insurance

32 divistony;—-or-the state of Iowa, including the

33 commissioner, the insurance division, or the

34 division's securities bureau.

35 Sec. 7. Section 321I.11, Code 1999, is amended by

36 adding the following new subsection:

37 NEW SUBSECTION. 5A. A motor vehicle service

38 contract provider shall not repair a motor vehicle

39 covered by a motor vehicle service contract with any

40 of the following:

41 a. Used parts, unless the provider receives prior
42 written authorization by the vehicle owner.
43 b. Rebuilt parts, unless the parts are rebuilt

44 according to national standards recognized by the
45 insurance division.

46 Sec. 8. Section 321I.12, subsection 1, unnumbered
47 paragraph 1, Code 1999, is amended to read as follows:
48 A motor vehicle service contract provider shall

49 keep accurate accounts;-books;-and records concerning
50 transactions regulated under this chapter.
S-5178 -2-
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Sec. 9. Section 321I.12, subsection 1, paragraph
a, unnumbered paragraph 1, Code 1999, is amended to
read as follows:

A motor vehicle service contract provider's
acecountsy;-booksy—and records shall include all of the
following:

Sec. 10. Section 321I.12, subsection 1, paragraphs
b and ¢, Code 1999, are amended to read as follows:

b. A motor vehicle service contract provider shall
retain all required acceuntsjy-boecksy-and records
pertaining to a service contract holder for at least
two years after the specified period of coverage has
expired. A provider discontinuing business in this
state shall maintain its records until the provider
furnishes the commissioner satisfactory prcoof that the
provider has discharged all obligations to contract
holders in this state. ,

c. Motor vehicle service contract providers shall
make all aeecounts;-books;-and records concerning
transactions regulated under the chapter available to

the commissioner for the purpose of examination.

Sec. 11. Section 3211.14, subsections 1, 2, and 4,
Code 1999, are amended to read as follows:

1. The administrator-of-this-chapter commissioner
may take actions which are necessary or appropriate
for the protection of service contract holders or teo
admintster for the effective administration of this
chapter. The administrater commissioner may make
private and public investigations and examinations as
the admintstrator commissioner deems necessary to
determine whether any person has violated or is about
to violate this chapter or a rule or order adopted or
issued pursuant to this chapter.

2. Per-the-purpose-of In an investigation or
proceedlng under this chapter, the adminitstrator
commissioner or any officer designated by the
admirnrstrater commissioner may administer oaths and
affirmations, subpoena witnesses and compel their
attendance, take evidence, and require the production
of boeksy;-papersy—correspondencey-—memoranday
agreementsy-or-other—-documents—-or records which the
admintstrater commissioner deems relevant or material
to an inquiry, all of which may be enforced in
accordance with chapter 17A.

4., If-an- tnvesttgatien prevrdeq reascnabie
evidenee Upon the commissioner's determination that a
person-viotated provider has engaged, is engaging, or
is about to engage in any act or practice constituting

a violation of this chapter or a rule adopted pursuant
to this chapter, the commissioner may issue an a

S-5178 -3-
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summary order directed-at directing the person to .
cease and desist from engaging in the act or practice
resulting in the violation or to take other
affirmative action as in the judgment of the
commissioner is necessary to comply with the
requirements of this chapter.

a. If a hearing is not timely requested, the
summary order becomes final by operation of law. The

order shall remain effective from the date of issuance
until the date the order becomes final by operation of

law or is overturned by a presiding officer or court
following a request for hearing. A person who has
been issued a summary order under this subsection may

contest the order by filing a request for a contested
case proceeding as provided in chapter 17A and in
accordance with rules adopted by the commissioner.
However, the person shall have at least thirty days
from the date that the order is issued in order to

file the request. Section 17A.18A 1s inapplicable to
a summary order issued under this subsection.

b. A person violating a summary order 1lssued under
this subsection shall be deemed in contempt of that
order. The commissioner may petition the district
court to enforce the order as certified by the
commissioner. The district court shall adjudge the

after hearing that the person is not in compliance
with the order. The court shall assess a civil
penalty against the person in an amount not less than
three thousand dollars but not greater than ten

person in contempt of the order if the court finds .

thousand dollars per violation, and may issue further
orders as it deems appropriate.

Sec. 12. Section 3211.15, Code 1999, is amended to
read as follows:

321I.15 AUDITS.

The commissioner may examine or cause to be
examined the books;-papers; recordsy-memorandasy;-or
decuments of a motor vehicle service contract provider
for the purpose of verifying compliance with this
chapter. The commissioner may require, by a subpoena,
the attendance of the provider, or the provider's
representative, and any other witness whom the
commissioner deems necessary or expedient, and the
production of becksjy-papers; recordsy-memoranaa;j—or
doeuments relating in any manner to compliance with
this chapter if a provider or witness fails or refuses
to produce the documents for examination when
requested by the commissioner.

Sec. 13. Section 3211.16, Code 1999, is amended to
read as follows:
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321I1.16 VIOLATIONS —-- PENALTIES.
1. a. Except as provided in paragraph "b", all of

the following shall apply:

{1) A violation of this chapter or a rule adopted
pursuant to this chapter is a violation of section
714.16, subsection 2, paragraph "a". The remedies and
penalties provided by section 714.16, including but
not limited to injunctive relief and civil penalties,
apply to violations of this chapter.

(2) A person who willfully and knowingly violates
this chapter or a rule adopted pursuant to this
chapter i1s, upon conviction, gquilty of a class "D"
felony.

b. A motor vehicle service contract provider who
fails to file documents and information with the
commissioner as required pursuant to section 321I.3
may be subject to a civil penalty. The amount of the
civil penalty shall not be more than four hundred
dollars plus two dollars for each motor vehicle
service contract that the person executed prior to
satisfying the filing requirement. However, a person
who fails to file information regarding a change in
the provider's name or the termination of the
provider's business as required pursuant to section
3211.3 1s subject to a civil penalty of not more than
five hundred dollars.

2. If the commissioner believes that grounds exist
for the criminal prosecution of persons-subject-to
thts-chapter a motor vehicle service contract provider

for viotatiens-of violating this chapter or any other
law of this state, the commissioner may forward to the
attorney general or the county attorney the grounds
for the belief, including all evidence in the
commissioner's possessiony-in-erder-—-that-the-attorney
generat-or-the-county-attoerney-may-proceed-with-the
matter-as for action deemed appropriate by the
attorney general or county attorney. At the request
of the attorney general, the county attorney shall
appear and prosecute the action when brought in the
county served by the county attorney.

3rv--A-person-who-witifuity-and-knowingiy-viotates
thrs-chapter-or-a-rute-adopted-pursuant-to-this
chapter-rs;-upon-convietiony;-guitity-of-a-ciass-ups
feltony<

Sec. 14. Section 321I.9, Code 1999, is repealed.

Sec., 15. DIRECTIONS TO THE CODE EDITOR. The Code
editor 1is directed to transfer chapter 3211 to or near
chapter 523J, and correct internal references as
necessary.

DIVISION II

S-5178 -5-
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IOWA UNIFORM SECURITIES ACT

Sec. 16. Section 502.304, subsection 1, unnumbered
paragraph 1, Code Supplement 1999, is amended to read
as follows:

The administrator may by order deny, suspend, or
revoke a registration or may censure, impose a civil
penalty upon, or bar an applicant, registrant, branch
manager, assistant branch manager, supervisor, or any
officer, director, partner, or person occupying a
similar status or performing similar functions for a
registrant. A person barred under this subsection may
be prohibited by the administrator from employment
with a registered broker-dealer or investment adviser.
The administrator may restrict the person barred from
engaging in any activity for which registration is
required. Any action by the administrator under this
subsection may be taken if the order is found to be in
the public interest and it is found that the applicant
or registrant or, in the case of a broker-dealer or
investment adviser, a partner, an officer, or a
director, a person occupying a similar status or
performing similar functions, or a person directly or
indirectly controlling the broker-dealer or investment
adviser, or a branch manager, assistant branch
manager, Or SUpervisor:

Sec. 17. Section 502.604, subsection 1, Code
Supplement 1999y is amended to read as follows:

1. Issue an a summary order directed at the person
requiring the person to cease and desist from engaging
in such act or practice or to take other affirmative
action as in the judgment of the administrator is
necessary to comply with the requirements of this
chapter.

a. If a hearing is not timely requested, the
summary order becomes final by operation of law. The
order shall remain effective from the date of issuance
until the date the order becomes final by operation of
law or is overturned by a presiding officer or court
following a request for hearing. A person who has
been i1ssued a summary order under this subsection may
contest the order by filing a request for a contested
case proceeding as provided in chapter 17A and in
accordance with rules adopted by the administrator.
However, the person shall have at least thirty days
from the date that the order is issued in order to
file the request. Section 17A.18A is inapplicable to
a summary order 1ssued under this subsection.

b. A person violating a summary order issued under
this subsection shall be deemed in contempt of that
order. The administrator may petition the district

S-5178 -6~
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1 court to enforce the order as certified by the

2 administrator. The district court shall adjudge the
3 person in contempt of the order, if the court finds

4 after hearing that the person 1s not in compliance

S5 with the order. The court shall assess a civil

6 penalty against the person in an amount not less than
7 three thousand dollars but not greater than ten

8 thousand dollars per violation, and may issue further
9 orders as it deems appropriate.

10 Sec. 18. Section 502.605, subsection 1, Code 1999,
11 is amended to read as follows:

12 1. a. Any Except as provided in paragraph "b", a
13 person wno willfully and knowingly violates any

14 provision of this chapter, or any rule or order under
15 this chapter, shati-be is guilty of a class "D"

47
48
49
50

felony.

b. A person who willfully and knowingly violates
section 502.401, 502.402, or 502.403, or section
502.408, subsection 1 or 2, regulting in a loss of
more than ten thousand dollars is guilty of a class
"C" felony.

Sec. 19. Section 502.609, subsection 1, unnumbered
paragraph 1, Code 1999, is amended to read as follows:

Every applicant for registration under this
chapter, and every issuer which proposes to offer a
security in this state, unless exempt under section
502.202 or 502.203 and the administrator by rule or
order waives the filing, shall file with the
administrator, in such form as the administrator by
rule prescribes, an irrevocable consent appointing the
administrator or the administrator's successor in
office to be such person's attorney to receive service
of any lawful process in any noncriminal suit, action
or proceeding against such person or the successor,
executor or administrator of such person which arises
under this chapter or any rule or order hereunder
after the consent has been filed, with the same
validity as if served personally on the person filing
the consent. The consent need not be filed by a
person who has filed a consent in connection with a
previous registration or notice filing which is then
in effect. Service may be made by leaving a copy of
the process in the office of the administrator, but it
is not effective unless the plaintiff, including the
administrator when acting as suchy does the following:

DIVISION ITI
BUSINESS OPPORTUNITY PROMOTIONS

Sec. 20. Section 523B.1, Code Supplement 1999, is
amended by adding the following new subsection:

NEW SUBSECTION. 10A. "Record" means the same as

S-5178 -7-
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defined in section 3211I.1.

Sec. 21. Section 523B.2, subsection 2, paragraph
b, subparagraph (2), Code Supplement 1999, is amended
to read as follows:

(2) A disclosure document prepared pursuant to the
federal trade commission rule entittted-!Biscitosure
relating to disclosure requirements and prohibitions

concerning franchising and business opportunity
ventures®; as adopted by rule of the administrator in
accordance with 16 C.F.R. $ 436 +39793. <he
admintstrator-may-by-rute-adopt-any—-amendment-to-the
disctosure-document-prepared-pursuant-to-16-€-P-Rv-$
436-1{1979)-that-has-been-adopted-by-the-federat-trade
commissions

Sec. 22. Section 523B.2, subsection 2, Code
Supplement 1999, is amended by adding the following
new paragraph:

NEW PARAGRAPH. c¢. The seller shall disclose to
the administrator in the disclosure document or
otherwise any sales or offers made in this state prior
to registration.

Sec. 23. Section 523B.2, subsection 4, Code
Supplement 1999, is amended to read as follows:

4. EFFECTIVE DATE. A registration automatically
becomes effective upon the expiration of the f£ifteenth
thirtieth full business day after the complete filing
is received by the administrator, provided that ne an
order has not been issued or a proceeding is not
pending under subsection 10. The administrator may by
order waive or reduce the time period prior to
effectiveness, provided that a complete filing has
been made. The administrator may by order defer the
effective date until the expiration of the fifteenth
thirtieth full business day after the filing of an
amendment with the administrator.

Sec. 24. Section 523B.2, subsection 9, paragraph
c, Code Supplement 1999, is amended by adding the
following new subparagraph:

NEW SUBPARAGRAPH. (8) The rights and
responsibilities of the parties regarding the
marketing of a business opportunity, including but not
limited to all of the following:

(a) Whether the seller assigns the purchaser a
territory in which to sell a business opportunity.

(b) Whether the seller assists the purchaser in
finding locations in which to sell a business
opportunity.

(c) Whether the purchaser is solely responsible
for marketing a business opportunity.

Sec. 25. Section 523B.8, subsection 1, Code 1999,

S-5178 -8-
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is amended to read as follows:

1. a. iIf-it-appears-to-the-administratoer Upon the
administrator's determination that a person has
engaged, 1s engaging, or is about to engage in any act
or practice constituting a violation of this chapter
or a rule or order adopted or issued under this
chapter, the administrator may issue ar a _summary
order directed-at directing the person requ:iring-the
persen to cease and desist from engaging in the act or
practice or to take other affirmative action as in the
judgment of the administrator is necessary to comply
with the requirements of this chapter.

b. ©®he If a hearing is not timely requested, the
summary order becomes final by operation of law. The
order shall remain effective from the date of issuance
until the date the order becomes final by operation of
law or is overturned by a presiding officer or court
following a request for hearing. A person named-in
the-order-may;-wrthin-fourteen-days-of-the-date-of-the
order;-ftlte-a-wrttten who has been issued a summary
order under this subsection may contest it by filing a
request for a hearings--Phe-hearing-shati-be-heid-in
accordance-with contested case proceeding as provided
in chapter 17A and in accordance with the rules
adopted by the administrator. However, the person
shall have at least thirty days from the date that the
order i1s issued in order to file the request. Section
17A.18A 1is inapplicable to a summary order issued
under this subsection.

c. A person violating a summary order issued under
this subsection shall be deemed in contempt of that
order. The administrator may petition the district
court to enforce the order as certified by the
administrator. The district court shall adjudge the
person in contempt of the order 1f the court finds
after hearing that the person is not in compliance
with the order. The court shall assess a civil
penalty against the person in an amount not less than
three thousand dollars but not greater than ten
thousand dollars per violation, and may issue further
orders as 1t deems appropriate.

Any A consent agreement between the administrator
and the seller may be filed in the miscellaneous
docket of the clerk of the district court.

Sec. 26. Section 523B.8, subsection 2, paragraph
b, Code 1999, is amended to read as follows:

b. For the purpose of an investigation or
proceeding under this chapter, the administrator or an
officer designated by the administrator may administer
oaths and affirmations, subpoena witnesses, compel the

S$-5178 -9-
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attendance of witnesses, take evidence and require the
production of beoks;-papers;-correspondences
memoranda;-—agreements;-or-other-documents—or records
which the administrator deems relevant or material to
the inquiry.
DIVISION IV
RESIDENTIAL SERVICE CONTRACTS

Sec. 27. Section 22.7, Code Supplement 1999, is
amended by adding the following new subsection:

NEW SUBSECTION. 39. Information obtained by the
commissioner of insurance in the course of an
investigation as provided in section 502.603, 522B.8,
or 523C.23.

Sec. 28. Section 523C.1, Code 1999, is amended by
adding the following new subsection:

NEW SUBSECTION. 6A. "Record" means the same as
defined in section 321I.1.

Sec. 29. Section 523C.7, subsection 4, Code 1599,
is amended to read as follows:

4. To the extent necessary to administer the
provisions of this chapter, the commissioner may,
after notice and hearing, institute a residential
service contract form approval or form review fee as
the-commissioner-shati-by. If the commissioner
establishes a fee, the amount of the fee shall be set
by rule set adopted pursuant to chapter 17A. The feey
tf-tmposed; may be by dollar amount or based upon a
percentage of the sale value of the contract.

However, the fee shall not exceed fifty thousand
dollars.

Sec. 30. Section 523C.19, Code 1999, is amended to
read as follows:

523C.19 CEASE AND DESIST ORDERS.

1. ff-an-tnvestigation-provides-reasonabte
evidenece Upon the commissioner's determination that a
person vietated-any-provisten has engaged, 1s
engaging, or is about to engage in any act or practice

Page

constituting a violation of this chapter or any rule
adopted pursuant to this chapter, the commissioner may
issue an order directed-at directing the person to
cease and desist from engaging in the act or practice
resulting in the violation or to take other
affirmative action as in the judgment of the
commissioner is necessary to comply with the
requirements of this chapter.

2. If a hearing is not timely requested, the
summary order becomes final by operation of law. The
order shall remain effective from the date of 1issuance

until the date the order becomes final by operation of
law or is overturned by a presiding officer or court

S-5178 -10-
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1 following a request for hearing. A person who has
2 been issued a summary order under this section may
3 contest it by filing a request for a contested case
4 proceeding as provided in chapter 17A and 1in
5 accordance with rules adopted by the commissioner.
6

7
8
9

However, the person shall have at least thirty days
from the date that the order is issued in order to
file the request. Section 17A.18A is inapplicable to
a summary order issued under this subsection.

10 3. A person violating a summary order issued under

11 this subsection shall be deemed in contempt of that

12 order. The commissioner may petition the district

13 court to enforce the order as certified by the

14 commissioner. The district court shall adjudge the

15 person in contempt of the order if the court finds

16 after hearing that the person 1s not in compliance

17 with the order. The court shall assess a civil

18 penalty against the person in an amount not less than

19 three thousand dollars but not greater than ten

20 thousand dollars per violation, and may issue further

21 orders as it deems appropriate.

22 Sec. 31. NEW SECTION. 523C.23 INVESTIGATIONS AND

23 SUBPOENAS.

24 1. a. 1In enforcing this chapter, the commissioner

25 may conduct a public or private investigation in order

26 to do any of the following:
‘ 27 (1) Determine whether a person has violated or is

28 about to violate a provision of this chapter or a rule
29 or order under this chapter.

30 (2) Aid in the enforcement of this chapter or in
31 the prescribing of rules and forms under this chapter.
32 b. In carrying out this subsection, the

33 commissioner may do all of the following:

34 (1) Conduct the investigation within or outside of
35 this state.

36 (2) Require or aliow a person to file a statement
37 in writing regarding the facts or circumstances

38 concerning a matter to be investigated. The

39 commissioner may require that the statement be made

40 under oath.

41 (3) Apply to the district court for the issuance
42 of an order requiring a person's appearance before the
43 commissioner or the attorney general. The person may
44 also be required to produce documentary evidence

45 germane to the subject of the investigation. The

46 failure to obey an order under this subsection

47 constitutes contempt of court.

48 c. Information obtained in the course of an

49 investigation is confidential as provided in section
50 22.7. However, upon a determination that disclosure
S-5178 -11-
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of the information is necessary or appropriate in the
public interest or for the protection of consumers,
the commissioner may do any of the following:

(1) Share information obtained during the course
of the investigation with another regqulatory authority
or government agency.

(2) Publish information obtained during the course
of the investigation which concerns a violation of
this chapter or a rule or order under this chapter.

2. Except as provided in section 523C.19, a
proceeding instituted under this chapter shall be
conducted pursuant to chapter 17A and rules adopted by
the commissioner pursuant to chapter 17A.

3. In an investigation or proceeding conducted
under this chapter, the commissioner or any designee
of the commissioner may administer oaths and
affirmations, subpoena witnesses, compel their
attendance, take evidence, and require the production
of any records which the commissioner deems relevant
or material to the inquiry.

4. A person is not excused from attending and
testifying or from producing a document or record -
before the commissioner or in obedience to a subpoena
of the commissioner or an officer designated by the
commissioner, or in a proceeding instituted by the
commissioner, on the grounds that the testimony or
evidence, documentary or otherwise, required of the
person may tend to incriminate or subject the person
to a penalty or forfeiture. However, a person shall
not be prosecuted or subjected to any penalty or
forfeiture due to a transaction or matter about which
the person is compelled, after claiming privilege
against self-incrimination, to testify or produce
evidence, documentary or otherwise. The person
testifying, however, is not exempt from prosecution
and punishment for perjury or contempt committed while
testifying.

DIVISION V
RETIREMENT CARE CONTRACTS

Sec. 32. Section 523D.13, Code 1999, is amended to
read as follows:

523D.13 COMPLIANCE ORDERS.

l. Upon the commissioner's determination that a
provider has-vioiated-a-prevision has engaged, is
engaging, or is about to engage in any act or practice
constituting a violation of this chapter or a rule
adopted pursuant to this chapter, the commissioner may
issue an a summary order requtring-a& directing the
provider to cease and desist from an-uniawfut* engaging
in the act or practice resulting in the violation or
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to take other affirmative action as in the judgment of
the commissioner is necessary to comply with the
requirements of this chapter.

2. %he-persen-named-in-the-order-mayy-within
fourteen-days-after-receipt-of-the-order;-fite-a
written-request-for-a-hearing---Phe-hearing-shati-be
hetd-in-accordance-wirth-chapter-i17As—~tf-a-hearing-ts
not-requested;-—the-order-shati-become-permanents If a
hearing is not timely requested, the summary order

becomes final by operation of law. The order shall
remain effective from the date of issuance until the
date the order becomes final by operation of law or is

overturned by a presiding officer or court following a

request for hearing. A person who has been issued a
summary order under this section may contest it by
filing a request for a contested case proceeding as
provided i1n chapter 17A and in accordance with rules
adopted by the commissioner. However, the person
shall have at least thirty days from the date that the

order 1s issued in order to file the request. Section

17A.18A is inapplicable to a summary order issued
under this section. .
3. A person violating a summary order issued under

this section shall be deemed in contempt of that
order. The commissioner may petition the district
court to enforce the order as certified by the
commissioner. The district court shall adjudge the
person in contempt of the order if the court finds
after hearing that the person is not in compliance
with the order. The court shall assess a civil
penalty against the person in an amount not less than
three thousand dollars but not greater than ten
thousand dollars per violation, and may issue further
orders as it deems appropriate.
DIVISION VI

PROBATE TRANSFER ON DEATH

Sec. 33. Section 633.801, subsection 6, Code 1999,
is amended to read as follows:

6. "Security" means a security as defined in
section 502.102. For purposes of this chapter,
"security" includes, but is not limited to, a
certificated security, an uncertificated security, and

a security account.

DIVISION VII
VIATICAL SETTLEMENT CONTRACTS".
2. Title page, by striking lines 1 and 2 and
inserting the following:
"An Act relating to entities and subject matter
under the requlatory authority of the insurance
division, including motor vehicle service contracts,

S-5178 -13-
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securities, business opportunities, residential
service contracts, retirement care contracts, transfer
on death probate provisions, viatical settlement
contracts; and establishing penalties and making
penalties applicable."
3. By renumbering as necessary.
By MICHAEL E. GRONSTAL

AU W

S-5178 FILED MARCH 20, 2000

ﬂ -
3-21-00
£ 8s9) HOUSE FILE 2317
S-5177
1 Amend House File 2317, as amended, passed, and

2 reprinted by the House, as follows:
3 1. Page 2, line 20, by inserting after the word
4 "who" the following: "owns a life insurance policy or
5 certificate which covers the life of an individual
6 who".
By MICHAEL E. GRONSTAL

S$-5177 FILED MARCH 20, 2000
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Section

Amend House [File 2317,
reprinted by the House, as follows:
1. Page 1, by insert
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as amended, passed, and

ing before line 1 the

IVISION 1

MOTOR VEHICLE SERVICE CONTRACTS
1. Section 321I.1, subsection 1, Code

1899, 13 amended to read as follcws:
1. "Comnissioner" means the commissioner of

insurance as provided in section 505.1 or the deputy

administrator appointed under section 502.601.

Sec. 2.

Section 3211
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21 Sec. 2.
22 1z amended
23 2. The
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provider,
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.1, Code 1999, 1is amended by

adding the following new subsection:
NEW SUBSECTION. 6A.
stocred or preserved 1n any medium, including in an
eiectronic or paper format. A record includes but is
not limited to documents, books, pubiications,
accounts, correspondence, memoranda, agreements,
computer files, film, mi
audio or visual tapes.
Section 32171,

"Record" means information

crofiim, photographs, and

2, subsection 2, Code 1999,

to read as follows:.

issuer of a reimbursement insurance policy
cancel a reimbursement insurance policy
ritten notice has been reccived by the

26 tnsurance-datvreter commissioner and by each applicable

acgministratorsy-whten.

gt of the not

W
(3]

notice may

5 W
(V9]

LWL W L
N O s

notice.
Sec. 4.

[9%)

PN CON s O S Y]
N OO

commissioner

including autcowmobile dezslers and third-party
The notice shall fix the datrs
of cancellation at a date no earlier than ten dayvs
after vece:
commissioner and by the applicable p*0v1der. The

ice by the insurance-divisien

b2 made in person or by mail arnd a post

Section 321I.
is amended to read as follows:

2. In additicn to any other required filings, a
true-and-correct an accurate copy of the service

office department receipt of certified or registered
mailing shali be deemed proof of receipt of the

3, subsection 2, Code 1999,

44 the commissioner no late

45 August.  Ii
46 or a holida
47 business day.

29 decuments

56 macterials
H-8579

on fiie with

contract and the provider's reimbursement 1nsurance
policy, the consent to service of process on the

, and such other informaticon as the
commissiconer requires, shall be filed annually with

r than the first day of

the first day of August £falils on a weekend

y, the date for filing :
In addition to *Pe
38 provider snall pr onptly file COD es o
i material amendments have se=n made o

“ne dtvtsron commissicrnar.

_l_

hall be the next
nnua: -iling, the
I ary amendez

Qr (u

I

e ¥
©]




HOUSE CLTIP SHEET MARCH 29, 2000 Page 4

H-8579

50

H-8579 -2-

Page 2
1 an annual filing is made after the first of August and .

sales have occurred during the period when the
provider was in noncompliance with this section, the
drvtsron commissioner shall assess an additional
filing fee that is twe times the amount normaily
required for an annual filing. A fee shall not be
charged for interim f£ilings made to keep the materials
filed with the division currenrt and accurate. The
annual filing shall be accompanied by a filing fee
determined by the commissioner which shall be
sufficient to defray the costs of administering this
chapter,

Sec. 5. Section 3211.3, Code 1999, is amended by
adding the following new subsection:

NEW SUBSECTION. 3. a. A motor vehicle service
contract provider shall promptly file the following
information with the insurance commissioner:

(1) A change in the name or ownership of the
provider.

(2) The termination of the provider's business.

b. The provider is not required to submit a fee as
part of this filing.

Sec. 6. Section 3211.10, Code 1999, is amended to
read as follows:

3217.10 MISREPRESENTATIONS OF STATE APPROVAL.

tt-ts-untawfui-for~a B motor vehicle service .

any manner that the provider nas been sponsored,
recommended, or approved or that the provider's
abilities or qualifications have in any respect been
passed upon by the securitres—bureau;-the-tnsurance
divisteny-or—-the state of Iowa, including the
comaissioner, the insurance division, or the
division's securities bureau.

Sec. 7. Section 3211.11, Code 1999, is amended by
adding the following new subsection:

NEW SUBSECTION. 5A. A motoer vehicle service
contract provider shall not repair a motor vehicle
covered by a motor vehicle service contract with any
of the following:

a. Used parts, unless the provider receives prior
written authorization by the vehicle owner.

b. Rebuilt parts, unless the parts are rebuilt
according to national standards recognized by the
insurance division.

Sec. 8. Section 321I.12, subsection 1, unnumbered
paragraph 1, Code 1569, is amended to reasd as follows:
A motor vebhicle service contract provider shall
keep accurate aceountsy;-beoks;-and records concerning

transactions regulated under this chapter.
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Sec. 9. Section 3211.12, subsection 1, paraqraph
a, unnumbered paragraph 1, Code 1969, is amended to
read as fcilows:

A motor vehicle service coantract provider's
aceourts;-pookgy—and records shall include all of the
folilowing:

Sec. 10. Section 321I.12, subsection 1, paragraphs
b and ¢, Code 1999, are amended to read as follows:

b. A motor vehicle service contract provider shall
retain all required aecceunts;-peoks;-and records
pertaining to a service contract holder for at least
two years after the specified period of coverage has
expired. A provider discontinuing business in this
state shall maintain its records until the provider
furnishes the commissioner satisfactory proof that the
provider has discharged all obligations to contract
holders 1in this state.

C. Motor vehicle service contract providers shall
make all aeceounts;-bookss-and records concerning
transactions regulated under the chapter available to
the commissioner for the purpose of examination.

Sec. 11. Section 3211.14, subsections 1, 2, and 4,
Code 1993, are amended to read as follows:

1. The admintstrater-of-thrs-chapter commissioner
may take actions which are necessary or apprcpriate
for the protection of service contract holders or te
administer for the effective administration of this
chapier. The adminitstrator commissioner may make
private and public investigations and examinations as
cne admrntserater commiss:cner deems necessary to
etermine whether any person has violated or is about
¢ violate this chapter cr a rule or order adopted or
1ssued pursuant to this chapter.

2. Por-the-purpese-of [n an investigation or
procceeding under this chapter, the adminisk=atrer
commizsioner or any officer designated by the
admintstrator commissicner may adminizter oaths and
aff{irmations, subpoena witresses and compel their
attendance, take evidence, and require the oroducticn
Of beoksy-gapersy-cerrespendencer—memorandasy
agreemnenc2y—or-orther-docunentz~or records which the
samrmutatcarer comisslioner deems relevant or material
to an inquiry, all of which mav be enforced in
accordance with chapter 174,

4. zTf-an-investigation-provides-reasonable
evtrdence Upon the commissicner's determination that a
per=on-viotarted nrovider has engaged, is erngacing, or
1s about to engage 1n any act or practice constituting
a viclation of this chapter or a ruie adopted pursuant
to this chapter, the commissioner may issue anm a

(g e g)

.
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I summary order direected-at directing the person to

2 cease and desist from engaging in the act or practice
3 resulting in the violation or to lLake other

4 affirmative action as in the judgment of the

5 commissioner 1S necessary to comply with the

6 requirements of this chapter.

7 a. If a4 hearing is not timely reguested, the

8 summary order becomes final by operaticr of law. The
9 order snall remain effective from the date of issuance

27
28
29
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unt 1 the date the order becomes final by operation of
law or 1s overturned by a presiding officer or court
following a request for hearing. A person who has
been issued a summary order under this subsection may
contest the order by filing a request for a contested
case proceeding as provided in chapter 17A and in
accordance with rules adopted by the commissicner.
However, the person shall have at least thirty days
from the date that the order is issued in order to
file the request. Secticn 17A.18A 1s inapplicable to
a summary order issued under this subsection.

b. A person viclating a summary order i1ssued under
this subsection shall be deemed in contempt of that
order. The commissioner may petition the district
court to enforce the order as certified by the
commissioner. The district court shall acjudge the
person in contempt of the order if the court finds
after nearing that the person ig not in compliance
with the order. The court =hall assess a civil
penalty against the person in an amcun® pot less than
three thousand dollars but not greater than ten

orders as 1t deems appropriate.

Sec. 1?2. Section 3211.15, Code 1999, is amended to
read as follows:

3211.15 AUDITS.

The commissioner may examine or cause to be
examined the keokay-papers; recordsy-memerangay-or
decurments of a motor vehicle service contract provider
for the purpose of verifying compliance with this
chapter. The commissiornier may require, by a subpoena,
the attendance of :the provider, or the provider's
representative, and any other witness whom the
commissioner deems necessary or expedient, and the
production of bookss-papers;y recordsy-—memaranday-or
documents relating in any manner to compliance with
this chapter if a provider or witness fails or refuses
to produce the documents for examination when
requested by the commissioner.

Sec. 13. Section 321I.16, Ccde 1999, 1s amended to
read as follows:
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1 3211.16 VIOLATIONS -- PENALTIES.

2 1. a. Except as provided in paragraph "b", all of
3 the following shall apply:

4 {1) A violation of this chapter or a rule adopted
5 pursuant to this chapter is a violation of section

6 714.16, subsection 2, paragraph "a". The remedies and
7 penalties provided by section 714.16, including but

8 not limited to injunctive relief and civil penalties,
9 apply to violations of this chapter.
10 {(2) A person who willfully and knowingly violates
11 this chapter or a rule adopted pursuant to this

27
28
29
390
31
32
33
34
35
36
37
38
319
40
41
42
43
44
45
46
47
48
49
50

chapter is, upon conviction, guilty of a class "D"
felony.

b. A motor vehicle service contract provider who
fails to file documents and information with the
commissioner as required pursuant to section 3211.3
may be subject to a civil penalty. The amount of the
civil penalty shall not be more than four hundred
dcliars plus two dollars for each motor vehicle
service contract that the person executed prior to
satisfying the filing requirement. However, a person
who fails to file information regarding a change in
the provider's name or the termination of the
provider's business as required pursuant to section
3211.3 is subject to a civil penalty of not more than
five hundred dollars.

2. 1If the commissioner believes that grounds exist
for the criminal prosecution of persons-subject-to
this-—-echapter a motor vehicle service contract provider
for viotattoens-of violating this chapter or any other
law of this state, the commissioner may forward to the
attorney general or the county attorney the grounds
for the belief, including all evidence in the
commissioner's possessiony-in-order-that-the-attorney
gereratr-osr-the-eounty-atborney-—may-preceed-with-the
matter-as for aciion deemed appropriate by the
attorngy general or countv attorney. At the request
of the attorney general, the county attorney shall
appear and prcsecute the action when brought in the
courty served by the county attorney.

3:--a-person-who-wtiifuliv-and-knowingty-viotates
shig-chaprer-or-a-rute-adeopted-pursuant-te-this
ehapter-tSy-dpon-convietions-guticy-of-a-ecrass-1pt
fetonys

Sec. 14. Section 321I.9, Code 1999, is repealed.

Sec. 1. DIRECTIONS TO THE CODE EDITOR. The Code
editor is directed to transfer chapter 3211 to or near
chapter 523J, and correct internal references as
necessary.

DIVISION II

H-8579 -5~
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IOWA UNIFORM SECURITIES ACT

Sec. 16. Section 502.304, subsection 1, unnumbered
paragraph 1, Code Supplement 1999, 1s amended to read
as follows:

The administrator may by order deny, suspend, or
revoke a registration or may censure, impose a civil
penalty upon, or bar an applicant, registrant, branch
manager, assistant branch manager, supervisor, or any
officer, director, partner, or person occupying a
10 similar status or performing similar functions for a
11 registrant. A person barred under this subsection may
12 be prohibited by the administrator from employment
13 with a registered broker—-dealer or investment adviser,
14 The administrator may restrict the person barred from
15 engaging in any activity for which registration is
16 required. Any action by the administrator under this
17 subsection may be taken if the order is found to be in
18 the public interest and it 1s found that the applicant
19 or registrant or, in the case of a broker-dealer or
20 investment adviser, a partner, an officer, or a
21 director, a person occupying a similar status or
22 performing similar functions, or a person directly or
23 indirectly controlling the broker-dealer or investment
24 adviser, or a branch manager, assistant branch
25 manager, Or sSupervisor:

O RO U W

26 Sec. 17. Section 502.604, subsection 1, Code
27 Supplement 1999, is amended to read as follows:
28 1. 1Issue an a summary order directed at the person

29 requiring the person to cease and desist from engaging
30 in such act or practice or to take other affirmative
31 action as in the judgment of the administrator 1is

32 necessary to comply with the requirements of this

33 chapter.
34 a. If a hearing is not timely requested, the

35 summary order becomes final by operation of law. The
36 order shall remain effective from the date of issuance
37 until the date the order becomes final by operation of
38 law or is overturned by a presiding officer or court
39 following a request for hearing. A person who has

40 been issued a summary order under this subsection may
41 contest the order by filing a request for a contested
42 case proceeding as provided in chapter 17A and 1in

43 accordance with rules adopted by the administrator.

44 However, the person shall have at least thirty days

45 from the date that the order 1s issued in order to

46 file the request. Section 17A.18A 1s inappiicable to
47 a summary order i1ssued under this subsection.

48 b. A person violating a summary order issued under
49 this subsection shall be deemed in contempt of that

50 order. The administrator may petition the district
H-8579 -6-
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1 court to enforce the order as certified by the
‘ 2 administrator. The district court shall adjudge the
3 person in contempt of the order, if the court finds
4 atter hearing that the person is not in compliance
S with the order. The court shall assess a civil
6 penalty against the person in an amount not less than
7 three thousand dollars but not greater than ten
8 thousand dollars per violation, and may issue further
9 orders as it deems appropriate.
10 Sec. 18. Section 502.605, subsection 1, Code 1999,
11 is amended to read as follows:
12 1. a. Aany Except as provided in paragraph "b", a

13 person who willfully and knowingly violates any

14 provision of this chapter, or any rule or order under
15 this chapter, shati-be is quilty of a class "D"

16 felony.

17 b. A person who willfully and knowingly violates
18 section 502.401, 502.402, or 502.403, or section

19 502.408, subsection 1 or 2, resulting in a loss of

20 more than ten thousand dollars is guilty of a class
21 "C" felony.

22 Sec. 19. Section 502.609, subsection 1, unnumbered
23 paragraph 1, Code 1999, is amended to read as follows:
24 Every applicant for registration under this

25 chapter, and every issuer which proposes to offer a
26 security in this state, unless exempt under section
. 27 502.202 or 502.203 and the administrator by rule or

28 order waives the filing, shall file with the

29 administrator, 1in such form as the administrator by

30 rule prescribes, an irrevocable consent appointing the
31 administrator or the administrator's successor in

32 office to be such person's attorney to receive service
33 of any lawful process in any noncriminal suit, action
34 or proceeding against such person or the successor,

35 executor or administrator of such person which arises
36 under this chapter or any rule or order hereunder

37 after the consent has been filed, with the same

38 validity as if served personally on the person filing
39 the consent. The consent need not be filed by a

40 person who has filed a consent in connection with a

4] previous registration or notice filing which is then
42 in effect. Service may be made by leaving a copy of
43 the process in the office of the administrator, but it
44 is not effective unless the plaintiff, including the
45 administrator when acting as suchy does the following:

46 DIVISION III

47 BUSINESS OPPORTUNITY PROMOTIONS

48 Sec. 20. Section 523B.1, Code Supplement 1999, is
49 amended by adding the following new subsection:

50 NEW SUBSECTION. 10A. "Record" means the same as
H-8579 -7-
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defined in section 321I.1.

Sec. 21. Section 523B.2, subsection 2, paragraph
b, subparagraph (2), Code Supplement 1999, is amended
to read as follows:

(2) A disclosure document prepared pursuant to the
federal trade commission rule entitied-“Biscitosure
relating to disclosure requirements and prohibitions
concerning franchising and business opportunity
ventures®; as adopted by rule of the administrator in
accordance with 16 C.F.R. $§ 436 t+19%9%. ©Phe
admirtstrator-may-by-rute-adept-any-amendment-to-the
drscltosure-document-prepared-pursuant-to-16-€-P-R<-$
436-t1979y-that-has-been-adopted-by-the-federat-trade
commissieonc

Sec. 22. Section 523B.2, subsection 2, Code
Supplement 1999, is amended by adding the following
new paragraph:

NEW PARAGRAPH. c¢. The seller shall disclose to
the administrator in the disclosure document or
otherwise any sales or offers made in this state prior
to registration.

Sec. 23. Section 523B.2, subsection 4, Code
Supplement 1999, is amended to read as follows:

4. EFFECTIVE DATE. A registration automatically
becomes effective upon the expiration of the £:fteenth
thirtieth full business day after the complete filing
is received by the administrator, provided that ne an
order has not been issued or a proceeding is not
pending under subsection 10. The administrator may by
order waive or reduce the time period prior to
effectiveness, provided that a complete filing has
been made. The administrator may by order defer the
effective date until the expiration of the fifteenth
thirtieth full business day after the filing of an
amendment with the administrator.

Sec. 24. Section 523B.2, subsection 9, paragraph
¢, Code Supplement 1999, is amended by adding the
following new subparagraph:

NEW SUBPARAGRAPH. (8) The rights and
responsibilities of the parties regarding the
marketing of a business opportunity, including but not
limited to all of the following:

(a) Whether the seller assigns the purchaser a
territory in which to sell a business opportunity.

(b) Whether the seller assists the purchaser in
finding locations in which to sell a business
opportunity.

(c) Whether the purchaser is solely responsible
for marketing a business opportunity.

Sec. 25. Section 523B.8, subsection 1, Code 1999,

H-8579 -8-
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is amended to read as follows:

1. a. ZIf-rt-appears-to-the-adminiserator Upon the
administrator's determination that a person has
engaged, 1s engaging, or is about to engage in any act
or practice constituting a violation of this chapter
or a rule or order adopted or issued under this
chapter, the administrator may issue am a_ summary
order directed-at directing the person requiring-the
person to cease and desist from engaging in the act or

10 practice or to take other affirmative action as in the
11 judgment of the administrator is necessary to comply
12 with the requirements of this chapter.
13 b. %he If a hearing is not timely requested, the
14 summary order becomes final by operation of law. The
15 order shall remain effective from the date of issuance
16 until the date the order becomes final by operation of
17 law or is overturned by a presiding officer or court
18 following a request for hearing. A person named-tn
19 the-order-may;-witthin-fourteen-days-of-the-date-of-the
20 oerder;~ftte-a-written who has been issued a summary
21 order under this subsection may contest it by filing a
22 request for a hearingz--Ffhe-heartng-shati-be-hetd-in
23 aeccordance-with contested case proceeding as provided
24 in chapter 17A and in accordance with the rules

l 25 adopted by the administrator. However, the person

WO bW

26 shall have at least thirty days from the date that the
27 order is issued in order to file the request. Section
28 17A.18A is inapplicable to a summary order issued

29 under this subsection.

30 c. A person violating a summary order issued under
31 this subsection shall be deemed in contempt of that

32 order. The administrator may petition the district

33 court to enforce the order as certified by the

34 administrator. The district court shall adjudge the
35 person in contempt of the order if the court finds

36 after hearing that the person is not in compliance

37 with the order. The court shall assess a civil

38 penalty against the person in an amount not less than
39 three thousand dollars but not greater than ten

40 thousand dollars per violation, and may issue further
41 orders as it deems appropriate.

42 Any A consent agreement between the administrator
43 and the seller may be filed in the miscellaneous

44 docket of the clerk of the district court.

45 Sec. 26. Section 523B.8, subsection 2, paragraph
46 b, Code 1999, is amended to read as follows:
47 b. For the purpose of an investigation or

48 proceeding under this chapter, the administrator or an
49 officer designated by the administrator may administer
50 oaths and affirmations, subpoena witnesses, compel the

‘ H-8579 -9~
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attendance of witnesses, take evidence and require the
production of beoks;-papersy-correspendences;
memoranda;-agreementsy-—or-other-doeuments-or records
which the administrator deems relevant or material to
the inquiry.

DIVISION IV
RESIDENTIAL SERVICE CONTRACTS
Sec. 27. Section 22.7, Code Supplement 1999, is
amended by adding the following new subsection:
10 NEW SUBSECTION. 39. Information obtained by the
11 commissioner of insurance in the course of an
12 investigation as provided in section 502.603, 523B.8,

WO L WN -

13 or 523C.23. -
14 Sec. 28. Section 523C.1, Code 1999, is amended by

15 adding the following new subsection:

16 NEW SUBSECTION. 6A. "Record" means the same as

17 defined in section 3211.1.

18 Sec. 29. Section 523C.7, subsection 4, Code 1999,

19 is amended to read as follows:

20 4. To the extent necessary to administer the

21 provisions of this chapter, the commissioner may,

22 after notice and hearing, institute a residential

23 service contract form approval or form review fee as
24 the-commissroner-shati-by. If the commissioner

25 establishes a fee, the amount of the fee shall be set
26 by rule set adopted pursuant to chapter 17A. The fees7
27 tf-imposed; may be by dollar amount or based upon a

28 percentage of the sale value of the contract.

29 However, the fee shall not exceed fifty thousand

30 dollars.

31 Sec. 30. Section 523C.19, Code 1999, is amended to
32 read as follows:

33 523C.19 CEASE AND DESIST ORDERS.

34 1. iff-an-tnvestigation-provides-reasonabie

35 evidence Upon the commissioner's determination that a
36 person vietated-any-proevisten has engaged, is

37 engaging, or is about to engage in any act or practice
38 constituting a violation of this chapter or any rule
39 adopted pursuant to this chapter, the commissioner may
40 issue an order directed-at directing the person to

41 cease and desist from engaging 1n the act or practice
42 resulting in the violation or to take other

43 affirmative action as in the judgment of the

44 commissioner is necessary to comply with the

45 requirements of this chapter.

46 2. If a hearing is not timely requested, the

47 summary order becomes final by operation of law. The
48 order shall remain effective from the date of issuance
49 untii the date the order becomes final by operation of
50 law or is overturned by a presiding officer or court
H-8579 -10-
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following a request for hearing. A person who has
been 1ssued a summary order under this section may
contest 1t by filing a request for a contested case
proceeding as provided in chapter 17A and in
accordance with rules adopted by the commissioner.
However, the person shall have at least thirty days
from the date that the order is issued in order to
file the request. Section 17A.18A is inapplicable to
a summary order issued under this subsection.

3. A person violating a summary order issued under
this subsection shall be deemed in contempt of that
order. The commissioner may petition the district
court to enforce the corder as certified by the
commissioner. The district court shall adjudge the
person in contempt of the order i1f the court finds
after hearing that the person is not in compliance
with the order. The court shall assess a civil
penalty against the person in an amount not less than
three thousand dollars but not greater than ten
thousand dollars per violation, and may issue further
orders as it deems appropriate.

Sec. 31. NEW SECTION. 523C.23 INVESTIGATIONS AND
SUBPOENAS.

1. a. 1In enforcing this chapter, the commissioner
may conduct a public or private investigation in order
to do any of the following:

(1) Determine whether a person has violated or is
about to violate a provision of this chapter or a rule
or order under this chapter.

(2) Aid in the enforcement of this chapter or in
the prescribing of rules and forms under this chapter.

b. In carrying out this subsection, the
commissioner may do all of the following:

(1) Conduct the investigation within or outside of
this state.

(2) Require or allow a person to file a statement
in writing regarding the facts or circumstances
concerning a matter to be investigated. The
commissioner may require that the statement be made
under oath.

(3) Apply to the district court for the issuance
of an order requiring a person's appearance before the
commissioner or the attorney general. The person may
also be required to produce documentary evidence
germane to the subject of the investigation. The
failure to obey an order under this subsection
constitutes contempt of court.

c. Information obtained in the course of an
investigation is confidential as provided in section
22.7. However, upon a determination that disclosure

H-8579 -11- /
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of the i1nformation 1s necessary or appropriate in the
public interest or for the protection of consumers,
the commissioner may do any of the following:

(1) Share information obtained during the course
of the investigation with another requlatory authority
or government agency.

(2) Publish information obtained during the course
of the investigation which concerns a violation of
this chapter or a rule or order under this chapter.

2. Except as provided in section 523C.19, a
proceeding instituted under this chapter shall be
conducted pursuant to chapter 17A and rules adopted by
the commissioner pursuant to chapter 17A.

3. In an investigation or proceeding conducted
under this chapter, the commissioner or any designee
of the commissioner may administer oaths and
affirmations, subpoena witnesses, compel their
attendance, take evidence, and require the production
of any records which the commissioner deems relevant
or material to the inquiry.

4. A person is not excused from attending and
testifying or from producing a document or record
before the commissioner or in obedience to a subpoena
of the commissioner or an officer designated by the
commissioner, or in a proceeding instituted by the
commissioner, on the grounds that the testimony or
evidence, documentary or otherwise, required of the
person may tend to incriminate or subject the person
to a penalty or forfeiture. However, a person shall
not be prosecuted or subjected to any penalty or
forfeiture due to a transaction or matter about which
the person is compelled, after claiming privilege
against self-incrimination, to testify or produce
evidence, documentary or otherwise. The person
testifying, however, is not exempt from prosecution
and punishment for perjury or contempt committed while
testifying.

DIVISION V
RETIREMENT CARE CONTRACTS

Sec. 32. Section 523D.13, Code 1999, is amended to
read as follows:

523D.13 COMPLIANCE ORDERS.

l. Upon the commissioner's determination that a
provider has-viotated-a-provisien has engaged, is
engaging, or is about to engage in any act or practice
constituting a vicolation of this chapter or a rule
adopted pursuant to this chapter, the commissioner may
issue &an a summary order requiring-a& directing the
provider to cease and desist from am-untawfui engaging
in the act or practice resulting in the violation or

H-8579 -12-
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1 to take other affirmative action as in the judgment of
2 the commissioner is necessary to comply with the

3 requirements of this chapter.

4 2. Phe-persen-named-in-the-order-may;-within

5 fourteen-days-after-receipt-of-the-order;-£filte-a

6 written-request-for-a-hearing-—--Fhe-hearing-shati-be

7 heid-in-accordance-with-chapter-i7A---ff-a-heartng-is
8 not-requested;-the-order-shati-become-permanents If a
9 hearing is not timely requested, the summary order
10 becomes final by operation of law. The order shall

11 remain effective from the date of issuance until the
12 date the order becomes final by operation of law or is
13 overturned by a presiding officer or court following a
14 request for hearing. A person who has been issued a
15 summary order under this section may contest it by

16 filing a request for a contested case proceeding as

17 provided in chapter 17A and in accordance with rules
18 adopted by the commissioner. However, the person

19 shall have at least thirty days from the date that the
20 order is issued in order to file the request. Section
21 17A.18A is inapplicable to a summary order issued

22 under this section.

23 3. A person violating a summary order issued under
24 this section shall be deemed in contempt of that

I 25 order. The commissioner may petition the district

26 court to enforce the order as certified by the

27 commissioner. The district court shall adjudge the
28 person in contempt of the order if the court finds

29 after hearing that the person is not in compliance

30 with the order. The court shall assess a civil

31 penalty against the person in an amount not less than
32 three thousand dollars but not greater than ten

33 thousand dollars per violation, and may issue further
34 orders as it deems appropriate.

35 DIVISION VI

36 PROBATE TRANSFER ON DEATH

37 Sec. 33. Section 633.801, subsection 6, Code 1999,
38 is amended to read as follows:

39 6. "Security" means a security as defined in

40 section 502.102. For purposes of this chapter,

41 "security" includes, but is not limited to, a

42 certificated security, an uncertificated security, and
43 a security account.

44 DIVISION VII
45 VIATICAL SETTLEMENT CONTRACTS".
46 2. Page 2, line 20, by inserting after the word
47 "who" the following: "owns a life insurance policy or
48 certificate which covers the life of an individual
49 who".
50 3. Title page, by striking lines 1 and 2 and
_13_
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inserting the following:

"An Act relating to entities and subject matter
under the regulatory authority of the insurance
division, including motor vehicle service contracts,
securities, business opportunities, residential
service contracts, retirement care contracts, transfer
on death probate provisions, viatical settlement
contracts; and establishing penalties and making
penalties applicable."

4. By renumbering, relettering, or redesignating
and correcting internal references as necessary.

RECEIVED FROM THE SENATE
H-8579 FILED MARCH 28, 2000
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AN ACT

RELATING TO ENTITIES AND SUBJECT MATTER UNDER THE REGULATORY
AUTHORITY OF THE INSURANCE NDIVISION, INCLUDING MOTOR VEHICLE
SERVICE CONTRACTS, SECURITIES, BUSINESS OPPORTUNITIES,
RESIDENTIAL SERVICE CONTRACTS, RETIREMENT CARE CONTRACTS,
TRANSFER ON DEATH PROBATE PROVISIONS, VIATICAL SETTLEMENT
CONTRACTS; AND ZSTABLISHING PENALTIES AND MAKING PENALTIES
APPLICABLE.

BE IT ENACTED BY THBE GENERAL ASSEMBLY OF THE STATE OF IQWA:

DIVISION I
MOTOR VEHICLE SERVICE CONTRACTS

Section 1. Section 321I1.1, subsection 1, Code 1999, is
amended to read as follows:

1. “Commissioner" means the commissioner of insurance as
provided in section 505.1 or the deputy administrator
sppointed under section 502.601.

c¢m. 2. Section 321I.1, Code 1999, is amended by adding
the fo.lowing new subsection:

NEW SUBSL(TION. 6A. "Record" means information stored or
preserved in any medium, including in an electronic or paper
format. A record includes but is not limited to documents,
books, publications, accounts, correspondence, memoranda,
agreements, computer files, film, microfilm, photographs, and
audio or visual tapes.

Sec. 3. Section 321I.2, subsection 2, Code 1999, is
amended to read as follows:.

2. The issuer of a reimbursement insurance policy shall
not cancel a reimbursement insurance policy unless a written
nctice has been received by the insurance-division
commissioner and by each applicable provider, including
automobile dealers and third-party administratorsr-which, The
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notice shall €ix the date of cancellation at a date no earlier
~han ten days a‘ter receipt of the notice by the insurance
divisien commissioner and by the applicable provider. The
notice may be made in person or by mail and a post office
department receipt of certified or registered mailing shall be
deemed proof of receipt of the notice.

Sec. 4. Section 3211.3, subsection 2, Code 1999, is
amended to read as follows:

2. 1n addition to any other required filings, e-true-and
eerrect an accurate copy of the service contract and the
provider's reimbursement insurance policy, the consent to
service of process on the commissioner, and such other
information as the commissioner requires, shall be filed
annually with the commissioner no later than the first day of

August. If the first day of August falls on a weekend or a
holiday, the date for filing shall be the next business day.
In addition to the annual filing, the provider shall promptly
file copies of any amended documents if material amendments
have been made in the materials on file with the adivision
commissioner. if an annual filing is made after the first of
aAugust and sales have occurred during the period when the
provider was in noncompliance with this section, the divisien
commissioner shall assess an additional filing fee that is two
times the amount normally required for an annual filing., A :]:
fee shall not be charged for interim filings made to keep the
materials filed with the division current and accurate. The
annual filing shall be accompanied by a filing fee determined
by the commissioner which shall be sufficient to defray the
costs of administering this chapter.

Sec. 5, Section 321I.3, Code 1999, is amended by adding
the following new subsection:

LL- 7

NEW SUBSECTION. 3. a. A motor vehicle service contract
provider shall promptly file the following information with
the insurance commissioner:

(1) A change in the name or ownership of the provider.

(2} The termination of the provider's business.
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b. The provider is not .equired to submit a fee as part of
this filing.

Sec. 6. Section 321I.10, Code 1999, is amended to read as
fcllows:

3211,10 MISREPRESENTATIONS OF STATE APPRCVAL.

tt-ts-uniawfui-for-a A motor vehicle service contract
arovider to shall not represent or imply in any manner that
the provider has been sponsored, recommended, or approved or
that the provider's abilities or qualifications nave in any
respect been passed upon by the securieies—-bureasuy-the
insurance-divistony-or-the state of Iowa, including the
comnissioner, the insurance division, or the division's

securities bureau.

Sec. 7. Section 3211.11, Code 1999, is amended by adding
the folliowing new subsection:

NEW SUBSECTION. SA. A motor vehicle service contract
provider shall not repair a motor wvehicle covered by a motor
vehicle service contract with any of the following:

a. Used parts, unless the provider receives prior written
authorization by the vehicle owner.

b. Rebuilt parts, unless the parts are rebuilt according
to naticnal standards recognized by the insurance division.

Sec. 8. Section 321I.12, subsection 1, unnrumbered
paragraph 1, Code 1999, is amended to read as follows:

A motor vehicle service contract provider shall keep
accurate accounts;-booksy-and records concerning transactions
regulated under this chapter.

Sec. 9. Section 3211.12, subsection 1, paragraph a,
unnumbered paragraph 1, Code 1999, is amended to read as
follows:

A motaor vehicle service contract provider's aceountsy
bcoksy-and records shall include all of the following:

Sec, 10. Section 3211.12, subsection 1, paragraphs b and
¢, Code 1999, are amended to read as follcws:

b. A motor vehicle service contract provider shall retain
all required aeccounes;-boorsy-and records pertaining to a

House File 2317, ». 4

service contract holder 7or at least two years after the
specified period of coverage has expired. A grovider
discontinuing tusiness in this state shall maintain its
records until the provider furnishes the commissiorer
satisfactory proof that _he provider has discharged all
obligations to con“ract holders in this state.

¢. Motor vehicle sercice 2ontiaclh providers shall amake all
acconntaz-brekay—and records concern:ing transactions requlated
under the chapter available to the conmissioner for the
purpose of examination.

Sec. 11. Section 321I.14, subsections 1, 2, and 4, Code
1899, are amended to read as follows:

1. The administrator-of-this-chapter commicsioner may take
actions which are necessary or approuriate for the pirotection
of gervice contract holders or te-sdminiseer for the effective

administration of this chapter. The adrinrstrater
commissioner may make private and public investigations and
examinations as the admintstrator commissioner deems necessary
to determine whether any person has violated or is about to
violate this chapter or a rule or order adopted or issued
pursuant to this chapter.

2. FPor-the-purpose-of In an investigation or proceeding
under this chapter, the adminiserator commissioner or any
officer designated by the admiatstrator commissioner may
administer oaths and afficmations, subpoena witnesses and
compel their attendance, take evidence, and require che
production of beoks7~papers;-correspondence;-memorardas
agreements;~or-other-documents-or records which the
admrnrscrater commissioner deems relevant or material to an
inquiry, all of which may be enforced in accordance with

chapter 17A.
4., if-an-investigation-provides-reasonabie-evidence Upon

the commissioner's determination that a persen-vioiaced

provider has engaged, is engaging, or is_about to engage in

any act or practice constituting a violation of this chapter

or a rule adop-ed pursuant to this chapter, the commissioner
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may issue anm 3 summary order directed-at directing the person
to cease and desist from engaging in the act or practice
resulting ir -re violation or to take other affirmative action

as in the -“udgment of the comm.ssioner is necessary to comply

with the recuirements of this chapter.

a. If a hearing is noct timely requested, the summary order

becomes final by operation of law. The order shall remain

effective frcni_che date of issuance unti’l the date the order

veccmes finai by operation of law or is overturned by a

presiding cfficer or court following a request for hearing. A

person whc has been issued a summary order under this

subsectior. may contest the order by filing a request for a

contested case vroceeding as provided in chapter 17A and in

accordance with rules adopted by the commissioner. However,

the perscn shall have at least thirty days from the date that

the order is issued in order to file the request. Section

17A.18A is inapplicable to a summary order issued under this

subsection.
b. A person violating a summary order issued under this

g:bsection shall be deemed in contempt of that order. The

commissicner may petition the district court to enforce the

order as certified by the commissioner. The district court

shall adiudge the person in contempt of the order if the court

finds_after hear’nrg that the versor is not in compliance with

the order. The court shall assess a civil penalty against the

perscn _in _an amount not less than three thousand doilars but

not agreater than ten thousand dollars per violation, and may

issue further orders as it deemns appropriate.

Sec. 12. Section 321I1.15, Code 1399, is amended to read as
followss

321I.15 AUDITS.

The commissioner may examine or cause to be examined the

books;-papersy recordsy-merorandar-or-decuments of a motor
vehlicle service contract provider for the purpose of verifying
compliance with this chapter. The commissioner may require,
by a subpcena, the attendance of the provider, or the
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provider's representative, and any otner witness whom the
commissioner deems necessary or expedient, and the production
of booksy-papers; recordsy-memerandary-or-documents relating in
any manner to compliance with this chapter if a provider or
witness fails or refuses to produce the documents for
examination when requested by the commissioner.

Sec. 13. Section 321I.16, Ccde 1999, is amended to read as
foilows:

321r.16 VIOLATIONS -~ PENALTIES.

1. a. Except as orovided in paraaraph "b", all of the

following ghall apply:

(1) A violation of this chapter or a rule adopted pursuant
to this chapter is a violation of section 714.16, subsection
2, paragraph "a". The remedies and penalties provided by
section 714.16, including but not iimited to injunctive relief

and civil penalties, apply to violaticns of this chapter.
(2) A person who willfully and knowinqly violates this

chapter or a rule adopted pursuant to this chapter is, upon

conviction, gquilty of a class "D" felony.

b. A motor vehicle service contract provider who fails to

file documents and information with the commissioner as

required pursuant to section 3211.3 may be subject to a civil

penalty. The amount of the civil penaltv shall not be more

than four hundred dollars plus two doilars for each motor

vehicle service contract that the person executed pricr to

satisfying the filing requirement. However, a person who

fails to file infcrmation regarding a change in the provider's

name or the termination of the provider's business as required

pursuant to section 321I1.3 is subject to a civil penalty of

not more than five hundred dollacs.

2, If the commissioner believes that grounds exist for the
criminal prosecution of persens-subject-to-this-chapter a
motor vehicle service contract provider for vioiations-of
violating this chapter or any other law of this state, the
commissioner may forward to the attorney general or the county

attorney the grounds for the belief, including all evidence in
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the commiscion?r's possessiony-in-srder-chat-she-attorrey
general-or-the-county-artorney-mey-proceed-with-the-matter-as

for acticn deemed apprcpriate by the attorney general or

county attorney. At the reqguest of the attorney general, the

county attorney shall appear and prosecute the action when
brought in the county served by the county attorney.
37--A-person-who-wiitfuiiy-and-knovingiy-viotares-this
ehapter-or-a-rute-adopted-pursnane-te-this-chapter-ts;-upon
convietion;-guiicy-of-a-ctass-4n4 -fetonys

Sec. 14. Section 3211.9, Code 1999, is repealed.

Sec. 15. DIRECTIONS TO THE CODE EDITOR. The Code editor
is directed to transfer chapter 3211 to or near chapter 523J,
and correct internal referenca2s as necessary.

DIVISION II
IOWA UNIFORM SECURITIES ACT

Sec. 16. Section 502,304, subsection !, unnumbered
paragraph 1, Code Supplement 1999, is amended to read as
follows:

The administrator may by order deny, suspend, Or revoke a
registration or may censure, impose a civil penalty upon, or
bar an applicant, registrant, branch manager, assistant branch

manager, supervisor, or any officer, director, partner, or

person occupying a similar status or performing similar
functions for a registrant. A persorn darred under this
subsection may be prohibited by the administrator from
employment with a registered kroker-dealer or investment
adviser., The administrator may restrict the person barred
from engaging in any activity for which registration is
required. Any action by the administrator under this
subsection may be taken if the order is found to be in the
public interest and it is found that the applicant or
registrant or, in the case of a broker-dealer or investment
adviser, a partner, an officer, or a director, a person
occupying a similar status or performing similar funczions, or
a person directly or indirectly controlling the broker-dealer
or investment adviser, or a branch manager, assistant braanch

marager, Or Supervisor:
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Sec. .7. Zecticn 502.604, subsect’ocn I, Code Supplewmen:
1999, is amended ho read as rollows:
i. Issue an a_summary ordar directed at the person
requiring the person tc cease and desist from engaging in such

act or practice ¢r to -ake other affi-mative aciicn as in the

judgment of the administrater is necessary to comply with the

requirements of tals coapter.

a. 1f a hearing is not timeiy requested, il sumrary o

bocomes finai by operation of law. the order siall rema.n

effeccive from the date of issuance until the date the crder

becomes final by operation of law or isg overturned by a

presiding officer or court following a request for hearing. A

perzon whe ais heen _issued a

ary_order under tnis

subsectinn may contest the corder by filing a request for a

contested case proceeding as provided in chapter 17A and in

egccordance with rules adosted by the admi

istrator. Ynwever,
the person snali have at least thirty days from the cdate that

the order is issued in order to file the request. Section

17A,18A is inappliicable to a summary order issued under this

subsection.
b. A oerson violating a summary order issued under this

subsecrion sha.l be deemed in contempt cf :nat order. The

administrator may petition the district court to enforce the

order as certified by the administratcor. The district court

shall adjudge the person in contempt of the order, if the

court £inds after hearirqg that the person is not in compliance

with the crder. The court shall assess a civil perelty

against the person in an _amount not less than three thousand

doll.ars but not greater than ten thousand dollars per

vicglation, and mav issue further orders as it deems

approprlate.
Sec. 18. Section 502.605, subsection I, Code 1399, is

amended to read as follows:
}. a. Any Excect as provided in paraqraph "b", a person

who willfully and knowingly violates any provision of this

chapter, or any rule or order under this chapter, =haii-be is
quilty of a class "D" felony.
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b. A person who willfully and knowingly violates section
502.401, 502.402, or 502.403, or section 502.408, subsection 1

or 2, resulting in a loss of more than ten thousand dollars isg

quilty of a class "C" felony.

Sec. 19. Section 502.6092, subsection 1, unnumbered
paragraph 1, Code 1999, is amended 0 read as follows:

Svery applicant for registration under this chapter, and
every issuer which proposes to offer a security in this state,
unless exempt under section 502.202 or 502.203 and the

administrator by rule or order waives the filing, shall file

with the administrator, in such form as the administrator by
ruie prescribes, an irrevocable consent appointing the
administrator or the administrator’'s successor in office to be
such person's attorney to receive service of any lawful
process in any noncriminal suit, action or proceeding against
such person or the successor, executor or administrator of
such person which arises under this chapter or any rule or
order hereunder after the consent has been filed, with the
same validity as if served personally on the person filing the
consent. The consent need not be filed by a person who has
filed a consent in connection with a previous registration or
notice filing which is then in effect. Service may be made by
iteaving a ccnv of the process in the office of the
administrator, but it is not effective unless the plaintiff,
including the administrator when acting as suchy does the
following:
DIVISION TIII
BUSINESS OPPORTUNITY PROMOTIONS

Sec. 20. Section 523B,1, Code Supplement 1999, is amended
by adding the following new subsection:

NEW SUBSECTION. 10A. “"Record" means the same as defined
in section 321I.1.

Sec. 21, Section 523B.2, subsection 2, paragraph b,
subparagraph {2), Code Supplement 1399, is amended to read as
follows:
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{2} A disclosure document prepared pursuant to the federal
trade commission rule enkitied-“Biseresure relating to
disclosure requirements and prohibitions concerning
franchising and business opportunity ventures¥; as adopted by
rule of the administrator in accordance with 16 C.F.R. § 436

+3979)., Phe-administrator-may-by-ruie-adoept-any-amendment-te
the-disciosure-document -prepared-pursuant-¢0-16-€-P-R--§-436
€1979})-cthat-has-been-adopted-by-the-federai-trade-commiasions

Sec, 22. Section 523B.2, subsection 2, Cocde Supplement
1999, is amended by adding the following new paragraph:

NEW PARAGRAPH. ¢. The seller shall disclose to the
administrator in the disclosure document or otherwise any
sales or offers made in this state prior to registration,

Sec. 23. Section 523B.2, subsection 4, Code Supplement
1999, is amended to read as follows:

4. EFFECTIVE DATE. A registration automatically becomes
effective upon the expiration of the £ifteeath thirtieth full
business day after the complete filing is received by the
administrator, provided that me an order has not been issued
or a proceeding is not pending under subsection 10. The
administrator may by order waive or reduce the time period
prior to effectiveness, provided that a complete filing has
been made. The administrator may by order defer the effective
date until the expiration of the f£ifteenth thirtieth full
business day after the filing of an amendment with the
administrator.

Sec, 24. Section 523B.2, subsection 9, paragraph ¢, Code
Supplement 1999, is amended by adding the following new
subparagraph:

NEW SUBPARAGRAPH. (8) The rights and responsibilities of
the parties regarding the marketing of a business opportunity,
including but not limited to all of the following:

(a) Whether the seller assigns the purchaser a territory
in which to sell a business opportunity.

{(b) Whether the seller assists the purchaser in finding
locations in which to sell a business opportunity.,
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(c) wWhether the purchaser is solely responsible for
marketing a buziness oppertun-ty.

Sec., 25. Section 523B.8, subsection 1, Code 1999, is
amended to read as follows:

1. a. $£-ie-appears-to-the-adninistrator Upon the
administrator's determination that a person has engaged, is

engaging, O>Y 18 about to engac¢e in any act or practice
constituting a violaticn of this chapter or a rule or order
adopted or issued under this chapter, the administra<or may
issue an a summary order directed-at directing the person
requiring-the-perseon to cease and desist from engaging in the
act or practice or to take other affirmative acticn as in the

jugdanent of the administraror is necessary to_compiy with tne

requirenents of this chaoter.

b, Fhe If a hearing is not timely requested, the summary

~rder becomes final by operation of law. The order shall

cemain effective from the date ¢f issuance until the date the

order becomes final by operaticn of law Or is overturned Dy a

presiding officer or court following a request for hearing. A

perscn named—in-the—erder-may;~withén—fonrteen—days—cf-the
date-of-tne-order;-fite-a-written who has been iscued 3

summary order undec this subsection may contest it oy filing a

request for a hearing:——?he-hearing—shaii—be—heid—én
accordance-with contested case proceeding «s provided in

chapter 17A and in accordance with the rules adopted by the

adm.nistrator. However, the person shali have at least thirty

days from =he date tiat the order is issued in order to file

tre _request. Section 17A.18A is inapplicable to a summary

order issued under this subsection.

c. A person violating a summary order issued under this

subsection shall be deemed in_contempt of that order. The

administrator may petition the district court %o enforce the

order as_certified by the administrator. The districy court

shall adjudge the person in ccntenpt of the order if the court

finds after hearing that the person is not in com liance with

the order. The court shall assess a civil penalty against the
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(o4

. reon in an amount rot less than three thousand doliars but

!

i

ot greater than ten thousand doliars 9:r violation, and may

igsue further orders as .t deems appropriate.

Ary A consent agrecment between the administrater ani the
seller may be filed in the miscellaneous docket of the clerik
of the district court.

Sec. 26. Section $23B.3, subsecticr 2, paragraph b, “ode
1999, is amended to read as follows:

5. For the purpose of an investigation or proceeding under
this chapter, the administrator or an officer designated by
the administrator may administer oaths and affirmations,
subpoena witnesses, compel the attendance of witnesses, take
evidence and require the production of bocksy-papersy
correspondence;-memoranday-agreements; -or-other-documencs-or
records which the administrator deems reievant or material to
the inquiry.

DIVISION IV
RESIDENTIAL SERVICE CONTRACTS

Sec. 27. Section 22.7, Coce Supplement 1999, is amended by
adding the following new subsection:

NEW SUBSECTION. 39. Information obtained by the
commissioner of insurance in the course of an investigation as
provided in section 502.603, 523B.8, or 523C.23.

Sec. 28. Section 523C.1, Code 1999, is amended by adding
the following new subsection:

NEW SUBSECTION. 6A. “Record” means the gsame as derined in
sect.on 3211.1.

Sec. 29. Section 523C.7, subsection 4, Code 1999, is
amended to read as follows:

4. To the extent necessary to administer the prcvisions of
this chapter, the commissioner may, after notice and hearing,
institute a residential service contract form apprcval or form
review fee as-the-commissioner-shati-by. If the commissionerx

establishes a fee, the amount of the fee shall be set by rule

se¢ adopted pursuant to chapter 17A. The fees-z£-impovedy may

be by dollar amount or hbased upon a percentage cf the sale
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vaiue of the contract. However, the fee shall not exceed

f:fty thousand dcllars.

Sec. 30. Sectior 523C.19, Code 1999, is amended to read as
follows:

§23C.19 CEASE AND DESIST ORDERS.

1. #f-an-investigation-provides-reasonabie-evidence Upon

the commisgioner's determination that a person wieotated-any

proviston has engaged, is engaging, or is about to engage in

any act or practice constituting a violation of this chapter

or any rule adopted pursuant to this chapter, the commissioner
may issue an order directed-a® directing *“he person to cease
and desist from engaging 1n the act or practice resulting in
the violation or to take other affirmative action as in the

judgment of the commissioner is necessary to comply with the

requirements of this chapter.

2. If a hearing is not timely requested, the summary order

becomes final by operation of law. The order shall remain

effective frcm the date of issuance until the date the order

beccmes final by operation of law or is overturned by a

prxsiding officer or court following a request for hearing. A

person who has been issued a summary order under th.s section

may contest it by filing a request for a contested case
proceeding as rrovided in chapter 17A and ir accordance with

rules adopted by the commigssioner. However, the person shall

have at least thirty days from the date that the order is

issued in order to file the request. Section 17A.18A is

irapplicable to a summary order issued under this subsection.

3. A person violating a summary order issued under this

subsection shall be deemed in contempt of that order. The

commissioner may petiticn the district court to enforce the
order as certified by the commissioner. The district court

shall adjudge the verson in contempt of the order if the court

finds after hearing that the person is not in compliance with

the order. The court shall assess a civil penalty against the

person in _an amount not less than_three thousand dollars but

not greater than ten thousand doilars per violation, and may

issue further orders as it deeams appropriate.
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Sec. 31. NEW SECTION. 523C.23 INVESTIGATIONS AND
SUBPOENAS.

1. a. In enforcing this chapter, the commissicner may
conduct a public or private investigation in order to do any
of the following:

(1) Determine whether a person has violated or is about to
violate a provision of this chapter or a rule or order under
this chapter.

(2) Aid in the enforcement of this chapter or in the
prescribing of rules and forms under this chapter.

b. In carrying out this subsection, the commissioner may
do all of the following:

(1) Conduct the investigation within or outside of this
state.

(2) Require or allow a person to file a statement in
writing regarding the facts or circumstances concerning a
matter to be investigated. The commissioner may require that
the statement be made under oath,

(3) Apply to the district court for the issuance of an
order requiring a person's appearance before the commissioner
or the attorney general. The person may also be required to
produce documentary evidence germane to the subject of the
investigation. The failure to obey an order under this
subsection constitutes contempt of court.

c. Information obtained in the course of an investigation
is confidential as provided in section 22.7, However, upon a
determination that disclosure of the information is necessary
or appropriate in the public interest or for the protection of
consuniers, the commissioner may do any of the following:

{(1l) Share information obtained during the course of the
investigation with another regulatory authority or government
agency.

(2) Publish information obtained during the course of the
investigation which concerns a violation of this chapter or a
rule or order under this chapter.
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2. Except as provided in section $23C.19, a proceeding
instituted under this crapter shall be conducted pursuant to
chapter 17A and rules adopted by the commissioner pursuant to
chapter 17A.

3. In an investigation or proceeding conducted unde: this
chapter, the commissioner cr any designee of the commissioner
may administer oaths and aff.rmations, subpoena witnesses,
ccmpel their attendance, take evidence, and require the
production of any records which the commissioner deems
relevant or material to the inquiry.

4. A person is not excused from attending and testifying
or from producing a document or record before the commissioner
or in obedience to a subpoena of the commissioner or an
officer designated by the commissioner, or in a proceeding
instituted by the commissioner, on the grounds that the
testimony or evidence, documentary or otherwise, required of
the person may tend to incriminate or subject the person to a
penalty or forfeiture. However, a perscn shall not be .
prosecuted or subjected to any penalty or forfeiture due to a
transaction or matter about which the person is compelled,
after claiming privilege against self-incrimination, to
testify or produce evidence, documentary or otherwise. The
person testifying, however, is not exempt from prosecution and
punishment for perijury or contempt committed while testifying.

DIVISION V
RETIREMENT CARE CONTRACTS

Sec. 32. Section 523D.13, Code 1999, is amended to read as
follows:

523D.13 COMPLIANCE ORDERS.

1. Upon the commissiorier's determination that a provider
ras-visiated-a-provisten has engaqed, is engaging, or is about
to engaqe in any act or practice constituting a violation of
this chapter or a rule adopted pursuant to this chapter, the

comnmissioner may issue an a_summary order reqairiag-s
directing the provider to cease and desist from an-unitawful
engaging in_the act or practice resulting in the violation or
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t~ take ciiner aifirmative acti>n 28 in the judgment of tie
ncommissioner is necessary to cowply with the requirements of
this chapter.

2. Fhe-person-named-in-the-order-may;-within-fourteen-days
aftec-receipt-of-the-order;—file-s-vrttten-rzequest-£for-a
hearings--Phe-hearing-shati-be-hetd-itn-accordence-wrta-chapter
¥Fas-~if-ma-hearing-ts-not-reguested;-tha-ecrder-shati-become
pervanenes If a hecaring is nct timely requested, the swmary
orde:r becomes final ny cperation of law. The order shall

remain effective {:om ihe cste of issuance until the date the

order becomes final by speration of law or is ovarturned by a

presid.ng officer or court foliowing a reguest for hearing. A
person who 1as.

may contest it oy filing a request for a contested -ase
proceeding as provided in chapter 17A and in accordance with

rules adoptcd by the commigsicner. However, tre person shail

have at least thirty cdayvs from the date that the order is

issued in order to file the request. Section 17A.18A is

inapplicable to a summary order issued under this section,

3. A person violating a summary order issued under this

section shali be deemcd in contempt of that order. The

commissioner may petition the district court to enforce tne

order as cercified by the commissioner, The district court

shal) adjudge the perscon in contempt of the order if the court

finds after hearing that the person is not in coupliance with

the order. The cour%t shall assess a civi! penalty against the

person in an amount not less than three thousand collars but

not qreater than ten thousarnd delliars per violation. and may

issue further orcers as it deems appropriate.
DIVIZION VI
PROBATE TRANSFER ON DEATH
Sec. 33. Section 633.801, subsection 6, Code 1999, is
amended to read as follows:

6. "Security" means a security as defined in section
502.102. For purposes of this chapter, "security” inciudes,

but is not limiied to, a certificated _security, an

uncertificated security, and a security account.
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DIVISION VII
VIATICAL SETTLEMENT CCONTRACTS

Sec. 34. Section 502.202, subsection 19, Code Supplement
1999, is amended by adding the following new paragraph:

NEW PARAGRAPH. e. The assignment, transfer, sale, devise,
or bequest of the death benefit or ownership of a life
insurance policy or contract made by the policyholder or
contract owner to a viatical settlement provider, if the
viatical settlement transaction complies with chapter S08E,
including rules adopted pursuant to that chapter.

Sec. 35. NEW SECTION. 508E.l AUTHORITY OF THE
COMMISSTONER.

The commissioner shall requlate, but not prohibit, the sale
of viatical settlements as provided in this chapter.

Sec. 36. NEW SECTION. SO8E.2 DEFINITIONS.

As used in this chapter, unless the context otherwise
requires:

1. "Chronically ill" means any of the following:

a. Being unable to perform or maintain at least two
activities of daily living, including but not limited to
eating, toileting, transferring, bathing, dressing, or
continence.

b. Requiring substantial supervision to protect the
individual from threats to health and safety due to severe
cognitive impairment.

c. Having a level of disability similar to that described
in paragraph "a" as determined by the United States secretary
of health and human services.

2. "Commissiconer" means the commissioner of insurance.

3. ™Termi.nally ill" means having an illness or sickness
that can reasonably be expected to result in death in twenty-
four months or less.

4, *“Viatical settiement contract® means a written
agreement entered into between a viatical settlement provider
and a person «ho owns or is insured under a life insurance
policy or certificate, or who owns or is covered under a group
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life insurance policy. "Viatical settlement contract" does
not mean a written agreement entered into between a viator and
a person having an insurable interest in the viator's life.

5. “"Viator" means a person selling a life insurance policy
or certificate.

Sec. 37. NEW SECTION. 508B.3 VIATICAL SETTLEMENT
CONTRACT LIMITATIONS,

1. a. Subject to paragraph "b", a viatical settlement
contract shall not be entered into until after the contestable
period of the life insurance policy or certificate has
expired.

b. If a viatical settlement contract is entered into
during the contestable period of the life insurance policy or
certificate, a rebuttable presumption arises that it was the
intent of the person entering into such contract with a
viatical settlement provider to enter into such contract at
the time the life insurance policy or certificate was
originally purchased. If such person fails to rebut the
presumption, the viatical settlement contract is void.

2. A viatical settlement contract shall only be entered
into with an individual who owns a life insurance policy or
certificate which covers the life of an individual who is
either terminally ill or chronically ill, or as otherwisge
provided pursuant to rules adopted by the commissioner,

Sec. 38. NEW SECTION. 508E.4 RULEMAKING AUTHORITY.

The commissioner shall adopt rules as necessary to
administer this chapter. Rules shall be adopted relating to
all of the following:

1. Advertising standards.

2. Disclosure.

3. Examinations.

4. Insurance company practices.

5. License requirements.

6. Prohibited practices.

7. Refund provisions.

8. Reporting.




—
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9. Standards for reasonableness of payment.
10. Unfair trade practices.
11. viatical settlement contracts.
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