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1 1 Section 1. Section 135C. 2, Code 1997, is anended to read
1 2 as follows:
1 3 135C. 2 PURPOSE RULES SPECI AL CLASSI FI CATI ONS
1 4 PROTECTI ON AND ADVOCACY AGENCY _OFFI CE OF STATE LONG TERM
1 5 CARE OVBUDSVAN
1 6 1. The purpose of this chapter is to pronote and encourage
1 7 adequate and safe care and housing for individuals who are
1 8 aged or who, regardless of age, are infirm conval escent, or
1 9 nentally or physically dependent, by both public and private
1 10 agencies by providing for the adoption and enforcenent of
1 11 rules and standards for all of the follow ng:
112 a.
—For—the
— The housing, care, and treatnment of individuals
113 in health care facilities, and
114 b.
—Forthe

— The location, construction, naintenance,
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renovation, and sanitary operation of such health care
facilities which will pronote safe and adequate care of
i ndi viduals in such homes so as to further the health,

wel fare, and safety of such individuals.

2. Rules and standards prescribed, promul gated, and
enforced under this chapter shall not be arbitrary,
unreasonabl e, or confiscatory and the departnent or agency
prescribing, pronulgating, or enforcing such rules or
standards shall have the burden of proof to establish that
such rul es or standards neet such requirenents and are
consistent with the econonic problens and conditions invol ved
in the care and housing of persons in health care facilities.

3. a. The departnent shall establish by administrative
rule the follow ng special classifications:

(1) Wthin the residential care facility category, a
special license classification for residential facilities
i ntended to serve persons with nmental ill ness.

(2) Wthin the nursing facility category, a specia
license classification for nursing facilities which designate
and dedicate the facility or a special unit within the
facility to provide care for persons who suffer from chronic
confusion or a denenting illness. A nursing facility which
desi gnates and dedicates the facility or a special unit within
the facility for the care of persons who suffer from chronic
confusion or a dementing illness shall be specially |icensed.
For the purposes of this subsection, "designate" neans to
identify by a distinctive title or |abel and "dedicate" means
to set apart for a definite use or purpose and to pronote that
pur pose.

b. The departnment nmay al so establish by adm nistrative
rule special classifications within the residential care
facility, internmediate care facility for persons with nenta
illness, internmediate care facility for persons with nental
retardation, or nursing facility categories, for facilities
i ntended to serve individuals who have special health care
probl ens or conditions in common. Rules establishing a
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special classification shall define the problemor condition
to which the special classification is relevant and establish
requi renents for an approved program of care conmensurate with
the problemor condition. The rules nay grant special

vari ances or considerations to facilities licensed within the
speci al classification

c. The rules adopted for internediate care facilities for
persons with nental retardation shall be consistent with, but
no nore restrictive than, the federal standards for
internediate care facilities for persons with nental
retardation established pursuant to the federal Social
Security Act, } 1905(c)(d), as codified in 42 U S.C. } 1396d,
in effect on January 1, 1989. However, in order to be
licensed the state fire marshal nust certify to the departnent
an internmediate care facility for persons with nental
retardation as nmeeting the applicable provisions of either the
heal th care occupanci es chapter or the residential board and
care chapter of the life safety code of the national fire
protection association, 1985 edition. The departnent shal
adopt additional rules for internediate care facilities for
persons with nental retardati on pursuant to section 135C. 14,
subsection 8.

d. Notwithstanding the limtations set out in this
subsection regarding rules for internmediate care facilities
for persons with nental retardation, the department shal
consider the federal interpretive guidelines issued by the
federal health care financing adm nistration when interpreting
the department's rules for internmedi ate care facilities for
persons with nental retardation. This use of the guidelines
is not subject to the rul emaki ng provisions of sections 17A 4
and 17A. 5, but the guidelines shall be published in the |owa
adm nistrative bulletin and the | owa adninistrative code.

4. The protection and advocacy agency designated in the
state, under Pub. L. No. 98-527, the Devel opnenta
Disabilities Act of 1984, Pub. L. No. 99-319, the Protection
and Advocacy for Mentally Il Individuals Act of 1986, and
Pub. L. No. 100-146, the federal Devel opnental Disabilities
Assi stance and Bill of Rights Act Amendnents of 1987, is
recogni zed as an agency |legally authorized and constituted to
ensure the inplenmentation of the purposes of this chapter for
popul ations under its authority and in the manner designated
by Pub. L. No. 98-527, Pub. L. No. 99-319, and Pub. L. No.
100-146 and in the assurances of the governor of the state.

4A. The office of the state |ong-term care onbudsman, as
established under the federal A der Anericans Act of 1965, as
amended, is recognized as an entity legally authorized and
constituted to ensure the inplenentation of the purposes of
this chapter for elders in long-termcare facilities as
defined in section 231.4.

5. The departnment shall establish a special classification
within the residential care facility category in order to
foster the devel opnment of residential care facilities which
serve persons with nmental retardation, chronic nental illness,
a devel opnental disability, or brain injury, as described
under section 225C. 26, and which contain five or fewer
residents. A facility within the special classification
establ i shed pursuant to this subsection is exenpt fromthe
requi renents of section 135.63. The departnment shall adopt
rul es which are consistent with rules previously devel oped for
the wai ver denonstration project pursuant to 1986 |owa Acts,
chapter 1246, section 206, and which include all of the
foll owi ng provisions:

a. Afacility provider under the special classification
must conply with rules adopted by the departnent for the
special classification. However, a facility provider which
has been accredited by the accreditation council for services
to persons with nental retardation and ot her devel opnent al
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disabilities shall be deened to be in conpliance with the
rul es adopted by the departnent.

b. Afacility must be located in an area zoned for single
or multiple-famly housing or in an unincorporated area and
must be constructed in conpliance with applicable |oca
requi renents and the rul es adopted for the speci al
classification by the state fire marshal in accordance with
the concept of the least restrictive environment for the
facility residents. The rules adopted by the state fire
mar shal for the special classification shall be no nore
restrictive than the rules adopted by the state fire marsha
for denonstration waiver project facilities pursuant to 1986
lowa Acts, chapter 1246, section 206, subsection 2. Loca
requi renents shall not be nore restrictive than the rules
adopted for the special classification by the state fire
mar shal and the state buil ding code requirenents for single or
mul tiple-fam |y housing.

c. Facility provider plans for the facility's
accessibility to residents nust be in place.

d. Awitten plan nust be in place which docunents that a
facility neets the needs of the facility's residents pursuant
to individual program plans devel oped according to age
appropriate and | east restrictive programrequirenents

e. Awitten plan nust be in place which docunents that a
facility's residents have reasonabl e access to enpl oynent or
enpl oynent-rel ated training, education, generic comunity
resources, and integrated opportunities to pronote interaction
with the community.

f. A comittee of not nore than nine menbers nust be
established to provide nonitoring of the special
classification and the rules and procedures adopted regarding
the special classification. The recommendations of the
comrmittee are subject to the approval of the director. The
conmittee shall include but is not limted to representatives
desi gnated by each of the follow ng

(1) The association for retarded citizens of |owa.

(2) The lowa association of rehabilitation and residentia
facilities.

(3) The governor's planning council for devel opnental
disabilities.

(4) The nmental health and devel opnental disabilities
conmi ssion created in section 225C. 5.

(5) The alliance for the mentally ill of |owa.

(6) The lowa state association of counties.

(7) The state fire marshal

(8) The state long-term care ombudsnan.

g. The facilities licensed under this subsection shall be
eligible for funding utilized by other licensed residential
care facilities for persons with nental retardation, or
licensed residential care facilities for persons with nenta
illness, including but not limted to funding under or from
the federal social services block grant, the state
suppl ementary assi stance program state nental health and
devel opnental disabilities services funds, and county funding
provi si ons.

6. a. This chapter shall not apply to adult day care
services provided in a health care facility. However, adult
day care services shall not be provided by a health care
facility to persons requiring a |l evel of care which is higher
than the level of care the facility is licensed to provide

b. The level of care certification provisions pursuant to
sections 135C 3 and 135C. 4, the license application and fee
provi sions pursuant to section 135C. 7, and the involuntary
di scharge provisions pursuant to section 135C. 14, subsection
8, shall not apply to respite care services provided in a
health care facility. However, respite care services shal
not be provided by a health care facility to persons requiring



10 a level of care which is higher than the | evel of care the

11 facility is licensed to provide

12 c. The departnment shall adopt rules to inplenent this

13 subsecti on.

14 7. The rules adopted by the departnent regarding nursing
15 facilities shall provide that a nursing facility may choose to
16 be inspected either by the departnent or by the joint

17 conmi ssion on accreditation of health care organi zations. The
18 rul es regardi ng acceptance of inspection by the joint

19 conmmi ssion on accreditation of health care organi zati ons shal

i nclude recognition, in lieu of inspection by the departnent,
21 of conparabl e i nspections and inspection findings of the joint
22 conmi ssion on accreditation of health care organizations, if
23 the departnent is provided with copies of all requested

24 materials relating to the inspection process.

25 Sec. 2. Section 135C 17, Code 1997, is anended to read as
26 foll ows:

27 135C. 17 DUTIES OF OTHER DEPARTMENTS

28 It shall be the duty of the departnent of human services,
29 state fire marshal, and the officers and agents of other state
30 and | ocal governnmental units,
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he desi gnated protection
31 and advocacy agency, and the office of the state | ong-term
32 care onbudsnman to assist the departnent in carrying out the
33 provisions of this chapter, insofar as the functions of these
34 respective offices and departnents are concerned with the
35 health, welfare, and safety of any resident of any health care
1 facility. It shall be the duty of the departnent to cooperate
2 with the protection and advocacy agency by responding to al
3 reasonabl e requests for assistance and information as required
4 by federal |aw and this chapter.
5 Sec. 3. Section 135C 21, subsection 2, unnunbered
6
7
8
9

paragraph 1, Code 1997, is amended to read as foll ows:
Any person who prevents or interferes with or attenpts to
i npede in any way any duly authorized representative of the
departnment, the office of the state |long-term care onbudsnan,
10 or of any of the agencies referred to in section 135C 17 in
11 the lawful enforcement of this chapter or of the rul es adopted
12 pursuant to it is guilty of a sinple msdeneanor. As used in
13 this subsection, |lawful enforcenent includes but is not
14 limted to:
15 Sec. 4. Section 135C 37, Code 1997, is anmended to read as
16 foll ows:
17 135C. 37 COWPLAI NTS ALLEG NG VI OLATI ONS CONFI DENTI ALI TY.
18 A person may request an inspection of a health care
19 facility by filing with the departnment, care review comittee
20 of the facility, or the office of the state long-termcare
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—resi-dent—s—advocate

— onbudsman as defined in section 231.4,
7 22

—subsecti-on—16+-

— a conplaint of an alleged violation of
7 23 applicable requirenments of this chapter or the rul es adopted
7 24 pursuant to this chapter. A person alleging abuse or negl ect
7 25 of a resident with a devel opnental disability or with mental
7 26 illness nmay also file a conplaint with the protection and
7 27 advocacy agency designated pursuant to section 135B.9 or
7 28 section 135C. 2. A copy of a complaint filed with the



. .
— office of the state long-termcare
7 30

—tresident—s—advocate
— onbudsnan

—shall
— may be forwarded to the

7 31 department. The conplaint shall state in a reasonably
7 32 specific manner the basis of the conplaint, and a statenent of
7 33 the nature of the conplaint shall be delivered to the facility
7 34 involved at the tinme of the inspection. The nane or other
7 35 identifying informati on of the person who files a conplaint
8 1 with the departnent, care review conmttee, or the office of
8 2 the state long-termcare

—resident-s advocate

— onbudsman shal
8 3 be kept confidential and shall not be subject to discovery,
8 4 subpoena, or other nmeans of |egal compulsion for its rel ease
8 5 to a person other than departnent or the office of the state
8 6 long-term care onbudsman enpl oyees involved in the
8 7 investigation of the conplaint.
8 8 Sec. 5. Section 135C. 38, subsection 1, paragraph c, Code
8 9 1997, is anended to read as foll ows:
8 10 c. The departnment may refer to the

. .

8 11

— office of the state |long-term care onbudsnman any
8 12 conplaint received by the departnent regarding that facility,
8 13 for initial evaluation and appropriate action by the

—Gcom-t-tee
8 14 office of the state long-term care onbudsnan.
8 15 Sec. 6. Section 135C. 38, subsection 2, paragraphs a and d,
8 16 Code 1997, are anended to read as foll ows:
8 17 a. The conpl ai nant shall be pronptly inforned of the
8 18 result of any action taken by the departnment or

—comttee

19 office of the state long-term care onbudsman in the matter.
20 The conpl ai nant shall also be notified of the nanme, address,
21 and tel ephone nunber of the office of the state long-termcare

22 onbudsman if the alleged violation involves a long-termcare
23 facility with one or nore elder residents and of the
designated protection and advocacy agency if the all eged

25 violation involves a facility with one or nore residents with
26 devel opnental disabilities or nental illness.

27 d. A person who is dissatisfied with any aspect of the

28 departnent's handling of the conplaint may contact the state
29 long-termcare
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—+resident s—advocate

— onbudsman, established
8 30 pursuant to section 231.42, or may contact the protection and
8 31 advocacy agency designated pursuant to section 135C. 2 if the
8 32 conplaint relates to a resident with a devel opnenta
8 33 disability or a nental illness
8 34 Sec. 7. Section 135C 46, Code 1997, is anended to read as



foll ows:

135C. 46 RETALI ATI ON BY FACI LI TY PROHI BI TED

1. Afacility shall not discrimnate or retaliate in any
way against a resident, a resident's representative, or an
enpl oyee of the facility who has initiated or participated in
any proceeding authorized by this chapter. A facility which
violates this section is subject to a penalty of not |ess than
two hundred fifty nor nore than five thousand dollars, to be
assessed and collected by the director in substantially the
manner prescribed by sections 135C 40 to 135C 43 and paid into
10 the state treasury to be credited to the general fund, or to
11 imedi ate revocation of the facility's license
12 2. Any attenpt to expel froma health care facility a
13 resident by whom or upon whose behal f a conpl ai nt has been
14 subnmitted to the department under section 135C 37, within
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—hiRety—days

- ne vear after the date of the filing of the
16 conplaint or the conclusion of any proceeding resulting from
17 the conplaint, shall raise a rebuttable presunption that the
18 action was taken by the licensee in retaliation for the filing
19 of the conplaint.

Sec. 8. Section 231.4, subsection 16, Code 1997, is

21 anended to read as foll ows:

22 16. "
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—Rasident' s advocate
— State long-term care onbudsnan
9 23 program’ nmeans the state long-termcare

—+resident s—advocate
9 24 onbudsnman program operated by the conmi ssion of elder affairs
9 25 and administered by the state |long-termcare

—residents

9 26

—advocate

— onbudsnan.
9 27 Sec. 9. Section 231.33, subsection 18, Code 1997, is
9 28 anended to read as foll ows:
9 29 18. Coordinate activities in support of the

—statewide

9 30 state long-termcare

—+residept' s—advocate
— onbudsman program
9 31 Sec. 10. Section 231.41, Code 1997, is anended to read as
9 32 follows:
9 33 231.41 PURPCSE
9 34 The purpose of this subchapter is to establish the state
9 35 long-termcare

—+esi-dent—s—advocate
— onbudsman program oper at ed

10 1 by the lowa conmission of elder affairs in accordance with the
10 2 requirenents of the O der Anericans Act of 1965, and to adopt
10 3 the supporting federal regulations and guidelines for its

10 4 inplenentation. |n accordance with chapter 17A, the

10 5 conmission of elder affairs shall adopt and enforce rules for
10 6 the inplenentation of this subchapter.

10 7 Sec. 11. Section 231.42, Code 1997, is anended to read as



10 8 foll ows:
10 9 231. 42 STATE LONG TERM CARE

—RESI DENT- S ADVOGCATE

— OVBUDSMAN
10 10 DUTI ES.
10 11 The lowa conmm ssion of elder affairs, in accordance with
10 12 section 3027(a)(12) of the federal Act, shall establish the
10 13 office of state long-termcare

—+esi-dent—s—advocate
— onmbudsman
10 14 within the conmi ssion. The state long-termcare

—resident's
10 15

—advocate

— onbudsnman shal |
10 16 1. Investigate and resolve conplaints about adm nistrative
10 17 actions that may adversely affect the health, safety, welfare,
10 18 or rights of elderly in long-termcare facilities.
10 19 2. Mnitor the devel opment and inpl enmentation of federal,
10 20 state, and local laws, regulations, and policies that relate
10 21 to long-termcare facilities in |owa.

10 22 3. Provide information to other agencies and to the public
10 23 about the problens of elderly in long-termcare facilities.
10 24 4. Train volunteers and assist in the devel opnent of

10 25 citizens' organizations to participate in the state long-term
10 26 care

—resi-dent—s—advocate

— onbudsman program
10 27 5. Carry out other activities consistent with the
10 28

—+esi-dent—s—advocate

— state long-term care onbudsman provi sions
10 29 of the federal Act.
10 30 6. Administer the care review comittee program
10 31 7. Report annually to the general assenbly on the
10 32 activities of the

—resi-dent—s—advocate

— state long-termcare
10 33 onbudsnman office
10 34 The

—Fesi-dent—s—advocate

— state long-term care onbudsnman
10 35 shall have access to long-termcare facilities, private access
11 1 to residents, and access to residents' personal, social, and
11 2 medical records

——and
— for the purpose of review ng and, upon
11 3 request, copying the records. The state long-termcare
11 4 onbudsman shall have access to other records mnaintai ned by the
11 5 facilities or governnental agencies only as necessary and
11 6 pertaining

—only

- to

—the person
— persons on whose behalf a




11 7 conplaint is being investigated.
11 8 Sec. 12. Section 231.43, subsection 3, Code 1997, is
11 9 anended to read as fol |l ows:

11 10 3. Procedures to enable the state | ong-termcare
11 11
—Fesdent—s—advocate

— onbudsman to elicit, receive, and process
11 12 conpl aints regardi ng admi ni strative actions which may
11 13 adversely affect the health, safety, welfare, or rights of
11 14

— el derty

— residents in long-termcare facilities.
11 15 Sec. 13. Section 231.44, subsection 1, Code 1997, is
11 16 anmended to read as foll ows:
11 17 1. The care review conmttee programis administered by
11 18 the state long-termcare

—resi-dent—s—advocate

— onmbudsman
11 19 program
11 20 EXPLANATI ON
11 21 This bill makes changes in the Code relating to the office
11 22 of the state long-termcare onbudsman relative to health care
11 23 facilities. The bill establishes the office of the state
11 24 long-term care onbudsnman as the entity legally authorized and
11 25 constituted to inplenment the health care facilities chapter as
11 26 it relates to residents of health care facilities pursuant to
11 27 federal law. The bill also includes the onbudsman in the
11 28 nenbership of the conmittee which is to nonitor the special
11 29 licensing classifications and the rul es and procedures adopted
11 30 regarding these classifications. The bill establishes that
11 31 it is the duty of the office of the onbudsman to assist the
11 32 departnent of inspections and appeals in carrying out the
11 33 chapter, and includes the office of the onbudsman in the
11 34 entities duly authorized as representative of the departnment
11 35 for the purposes of |lawful enforcement of the chapter. The

12 1 bill prohibits discrimnation or retaliation against a
12 2 representative of a resident of a health care facility and
12 3 extends to one year the time fromwhich a conplaint is nade
12 4 regarding a facility until the discrimnation or retaliation
12 5 takes place to establish a rebuttable presunption that the
12 6 discrimnation or retaliation was based upon the conpl ai nt.
12 7 The bill also nmakes conform ng changes throughout the Code to
12 8 replace the reference to the "resident's advocate" with the

9

"state long-term care ombudsman”.
12 10 LSB 2076SC 77
12 11 pf/cf/ 24



