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1 1 Section 1. Section 135C 37, Code 1997, is anended to read
1 2 as follows:
1 3 135C. 37 COVPLAI NTS ALLEG NG VI OLATI ONS CONFI DENTI ALI TY,
1 4 A person nay request an inspection of a health care
1 5 facility by filing with the departnent, care review conmttee
1 6 of the facility, or the state long-termcare
—+esi-dent—s
1 7
—advocate
— onbudsman as defined in section 231.4, subsection 16
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a conplaint of an alleged violation of applicable requirenents
of this chapter or the rules adopted pursuant to this chapter.
A person all eging abuse or neglect of a resident with a

devel opnental disability or with nental illness may also file
a conplaint with the protection and advocacy agency desi gnated
pursuant to section 135B.9 or section 135C. 2. A copy of a
complaint filed with the care review comittee or the state

| ong-term care

—resi-dent—s—advocate—shal-

— onbudsman may be
1 16 forwarded to the departnent. The conplaint shall state in a
1 17 reasonably specific manner the basis of the conplaint, and a
1 18 statenment of the nature of the conplaint shall be delivered to
1 19 the facility involved at the tine of the inspection. The nane
1 20 or other identifying information of the person who files a
1 21 conplaint with the departnent, care review conmittee, or the
1 22 state long-termcare

—Fesi-dept—s—advocate

— onbudsman shal |l be
1 23 kept confidential and shall not be subject to discovery,
1 24 subpoena, or other neans of |egal conpulsion for its release
1 25 to a person other than departnment or the office of the state
1 26 long-term care onbudsman enpl oyees involved in the
1 27 investigation of the conplaint.
1 28 Sec. 2. Section 135C. 38, subsection 2, paragraph d, Code
1 29 1997, is amended to read as foll ows:
1 30 d. A person who is dissatisfied with any aspect of the
1 31 departnent's handling of the conplaint may contact the state
1 32 long-termcare

—Fesdert—s—advocate

— onbudsman, established
1 33 pursuant to section 231.42, or may contact the protection and
1 34 advocacy agency designated pursuant to section 135C 2 if the
1 35 conmplaint relates to a resident with a devel opnenta
2 1 disability or a nental illness
2 2 Sec. 3. Section 231.4, subsection 16, Code 1997, is
2 3 anended by striking the subsection.
2 4 Sec. 4. Section 231.33, subsection 18, Code 1997, is
2 5 anmended to read as foll ows:
2 6 18. Coordinate activities in support of the



—statewde

2 7

state Iong-termcare

—+reasident s advgeate
— onbudsman program

2 8
2 9
2 10
2 11
2 12

Sec. 5. Section 231.41, Code 1997, is anended to read as
foll ows:

231.41 PURPCSE

The purpose of this subchapter is to establish the |ong-
termcare

— onbudsman program operated by

2 13
2 14

the lowa conm ssion of elder affairs in accordance with the
requi renents of the O der Anericans Act of 1965

—and-to—adopt

2 15

I e fedoral : | cuideli or |

2 16
— as anended. In accordance with chapter 17A,
2 17 the commi ssion of elder affairs shall adopt and enforce rul es
2 18 for the inplenmentation of this subchapter.
2 19 Sec. 6. Section 231.42, Code 1997, is amended by striking
2 20 the section and inserting in lieu thereof the foll ow ng:
221 231.42 DEFI NI TI ONS
2 22 As used in this section, unless the context otherw se
2 23 requires:
2 24 1. "Facility" means a health care facility licensed under
2 25 chapter 135C or any sinilar adult care hones as identified by
2 26 the federal administration on aging.
2 27 2. "Local onmbudsman entity" neans an organi zation
2 28 designated under section 231.42A to carry out the duties
2 29 described in that section with respect to a planning and
2 30 service area or other substate area
2 31 3. "Ofice" neans the office of the state long-termcare
2 32 onbudsman established pursuant to section 231.42A.
2 33 4. "Onbudsman" neans the individual designated as the
2 34 state long-term care onbudsman pursuant to section 231. 42A.
2 35 5. "Progrant nmeans the state |ong-term care ombudsnan
3 1 program established in section 231. 42A
3 2 6. "Representative" neans an enpl oyee or volunteer who is
3 3 individually designated by the onbudsman to represent the
3 4 office or an entity designated under section 231.42A
3 5 7. "Resident" means an individual who resides in or is
3 6 seeking admission to a health care facility who is under the
3 7 jurisdiction of the office.
3 8 Sec. 7. NEWSECTION. 231.42A ESTABLI SHVENT OF OFFI CE
3 9 FUNCTI ONS LOCAL OVBUDSMAN PENALTY
3 10 1. The departnent shall do all of the follow ng
311 a. Establish and operate an office of the state long-term
3 12 care onbudsnan.
3 13 b. Designate an onbudsman to carry out the duties of the
3 14 state long-termcare onbudsnan program
3 15 2. The office shall be headed by the state |ong-termcare
3 16 onbudsman, who shall be selected by the departnent from anong
3 17 individuals with expertise and experience in the fields of
3 18 long-termcare and advocacy.
3 19 3. The onbudsman shall serve on a full-tine basis, and
3 20 shall, personally or through representatives of the office, do
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all of the follow ng:

a. ldentify, investigate, and resolve conplaints that:

(1) Are made by, or on behalf of, residents.

(2) Relate to action, inaction, or decisions that may
adversely affect the health, safety, welfare, or rights of the
residents, including the welfare and rights of the residents
with respect to the appointnent and activities of guardians,
conservators, and representative payees of:

(a) Providers, or representatives of providers, of |ong-
term care services.

(b) Public agencies or contractors of public agencies.

(c) Health and social service agencies.

b. Provide services to assist residents in protecting the
heal th, safety, welfare, and rights of the residents.

c. Informthe residents of nmeans of obtaining services
provi ded by providers or agencies to protect the health,
safety, welfare, and rights of the residents.

d. Ensure that the residents have regular and tinely
access to the services provided through the office and that
the residents and conpl ai nants receive tinmely responses from
representatives of the office

e. Represent the interests of the residents before
government al agencies and seek admi nistrative, |egal, and
other remedies to protect the health, safety, welfare, and
rights of the residents.

f. Provide administrative and technical assistance to
entities designated under subsection 5 to assist the entities
in participating in the program

g. Analyze, coment on, and nonitor the devel opnent and
i mpl enentati on of federal, state, and |ocal |aws, regulations,
and ot her governmental policies and actions that pertain to
the health, safety, welfare, and rights of the residents, with
respect to the adequacy of long-termcare facilities and
services in the state including

(1) Recommendi ng any changes in | aws, regul ations,
policies, and actions the office deternines appropriate.

(2) Facilitating public comrent on the | aws, regulations,
policies, and actions.

h. Provide training to representatives of the office

i. Pronote the devel opment of citizen organizations to
participate in the program

j. Provide technical support for the devel opnent of
resident and famly councils to protect the well-being and
rights of residents

k. Determne and carry out unschedul ed, unhi ndered, and
unreported visits and calls to facilities, individuals,
groups, or organi zations as the ombudsnman deens necessary to
fulfill the functions of the office

|I. Determine the qualifications for care review comittee
menber shi p, appoint care review comm ttees, and admi nister the
care review conmi ttee program

m Carry out such other activities as the assistant
secretary for aging of the federal adm nistration on aging
determ nes appropriate

4. a. Except as provided in paragraph "b", the departnent
may establish and operate the office and carry out the program
directly, by contract, or by other arrangenent with any public
agency or nonprofit private organi zati on.

b. The departnment shall not enter into a contract or other
arrangenent described in paragraph "a" with any of the
fol | owi ng:

(1) An agency or organization that is responsible for
licensing or certifying long-termcare services in the state.
(2) An association or an affiliate of an association of
long-termcare facilities, or of any other residential

facilities for elders.

c. The office, or representatives of the office, shall not
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be directed or controlled by a person affiliated with any of
the entities identified in paragraph "b" or any el ected

official. However, the onbudsman may consult wth
representatives as the onbudsman deens appropri ate.

5. a. In carrying out the duties of the office, the
onbudsman may designate an entity as a |ocal onmbudsnan entity,

and nmay designate an enpl oyee or volunteer to represent the
entity.

b. An individual designated as a | ocal onbudsman shall, in
accordance with the policies and procedures established by the
of fice and the departnent, do all of the follow ng:

(1) Provide services to protect the health, safety,
wel fare, and rights of residents.

(2) Ensure that residents in the service area of the
entity have regular, tinmely access to representatives of the
program and receive tinely responses to conplaints and
requests for assistance.

(3) ldentify, investigate, and resolve conplaints nmade by
or on behalf of residents that relate to action, inaction, or
deci sions that nay adversely affect the health, safety,
wel fare, or rights of the residents.

(4) Represent the interests of residents before governnent
agenci es and seek administrative, legal, and other renedies to
protect the health, safety, welfare, and rights of the
residents.

(5) Review and, if necessary, conment on any existing and
proposed | aws, regul ations, and other governnment policies and
actions that pertain to the rights and well-being of
resi dents.

(6) Facilitate the ability of the public to comment on the
| aws, regul ations, policies, and actions.

(7) Support the devel opnent of resident and famly
counci | s.

(8) Carry out other activities that the departnent and
onbudsman determ ne appropri ate.

c. An entity eligible for designation as a | ocal onbudsman
entity and an individual eligible for designation as a
representative of such entity shall

(1) Have denpnstrated capability to carry out the
responsibilities of the office.

(2) Be free of conflicts of interest.

(3) Inthe case of the entity, be a public or nonprofit
private entity.

(4) Meet such additional requirenments as the departnent
and onbudsman specify.

d. (1) The departnent shall establish, in accordance wth
the office, policies and procedures for nonitoring |oca
onbudsman entities designated to carry out the duties of the
of fice.

(2) If an entity is a grantee or a representative is an
enpl oyee of an area agency on aging, the departnent shal
develop the policies in consultation with the area agenci es on
aging. The policies shall provide for participation and
comrent by the agencies and for resolution of concerns wth
respect to case activity.

(3) The departnment shall develop the policies and
procedures in accordance with provisions of this section
regardi ng confidentiality and conflict of interest.

6. a. The onbudsman and representatives of the office
shal | have all of the follow ng:

(1) Access to long-termcare facilities and residents.

(2) Appropriate access to review the nedical and soci al
records of a resident if any of the follow ng apply:

(a) The onbudsman or the representative has the perm ssion
of the resident or the |legal representative of the resident.

(b) The resident is unable to consent to the review and
has no | egal representative
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(c) Access to the records as is necessary to investigate a
conplaint if all of the follow ng apply:

(i) A legal representative of the resident refuses to give
permi ssi on.

(ii) The ombudsnman or a representative of the office has
reasonabl e cause to believe that the resident's | ega
representative is not acting in the best interests of the
resi dent.

(iii) The representative obtains the approval of the
ombudsman.

(3) Access to the adm nistrative records, policies, and
docunments to which the residents have access, or the genera
public has access, of long-termcare facilities.

(4) Access to and, on request, copies of all licensing and
certification records maintained by the state with respect to
long-termcare facilities.

b. The departnent shall establish procedures to ensure the
access described in paragraph "a".

7. The departnent shall establish a statew de uniform
reporting system between the office of the onbudsman and | oca
designees to do all of the follow ng:

a. Report the results of conplaints.

b. Collect and anal yze existing data relating to
compl aints and conditions in long-termcare facilities and to
residents for the purpose of identifying and resol ving
significant problens.

c. Subnit the data, on a regular basis, to all of the
fol | owi ng:

(1) The departnment of inspections and appeals.

(2) State and federal entities as determ ned appropriate
by the onmbudsnan.

(3) The assistant secretary for aging of the federal
adm ni stration on agi ng.

(4) The national onbudsman resource center established
under the federal O der Anericans Act.

8. a. The departnent shall establish procedures for the
di scl osure by the onmbudsnman or |ocal onbudsnan entities of
files maintained by the program

b. The procedures established under paragraph "a" shall

(1) Provide that, subject to subparagraph (2), the files
and records described in paragraph "a" may be disclosed only
at the discretion of the onbudsman or the person desi gnated by
t he onbudsnman to disclose the files and records.

(2) Prohibit the disclosure of the identity of a
conpl ai nant or resident with respect to whomthe office
mai ntains files or records unless all of the follow ng apply:

(a) The complainant or resident, or the | ega
representative of the conplainant or resident, consents to the
di scl osure and consent is given in witing.

(b) The conpl ai nant or resident provides consent orally.

(c) The consent is docunented contenporaneously in a
witing made by a representative of the office in accordance
with requirenents established by the departnent.

9. In planning and operating the program the depart nment
shal | consider the views of area agencies on aging, elders,
and providers of |ong-termcare.

10. The departnment shall ensure all of the follow ng:

a. That an individual, or nmenber of the imediate fanily
of an individual, involved in the designation of the onbudsman
or the designation of an entity designated under subsection 5,
is not subject to a conflict of interest.

b. That an officer or enployee of the office,
representative of a local onbudsman entity, or menber of the
imediate famly of the officer, enployee, or representative,
is not subject to a conflict of interest.

c. The onbudsman shall not:

(1) Have direct involvenent in the licensing or
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certification of a long-termcare facility or of a provider of
a long-term care service.

(2) Have an interest represented by equity, debt, or other
financial relationship in a long-termcare facility or service
whi ch, in the opinion of the department, presents a conflict
of interest. |If a conflict is deened to be or becones
present, the |ocal designee or designated candi date nmay
present a plan of action that, in the opinion of the
departnment, will elimnate the conflict of interest.

(3) Be enployed by or participate in the nmanagenent of a
long-termcare facility.

(4) Receive, or have the right to receive, directly or
indirectly, remuneration, in cash or in kind, under a
conpensati on arrangenment with an owner or operator of a |ong-
termcare facility.

d. The departnment shall establish, and specify in witing,
mechani sns to identify and renmove conflicts of interest and to
identify and elimnate the relationships which establish a
conflict of interest, including but not limted to:

(1) The nmethods by which the departnment will exam ne
i ndividuals, and i mediate fam |y menbers, to identify the
conflicts.

(2) The actions that the departnent will require the
individuals and famly nmenbers to take to renove the
conflicts.

11. The departnent shall ensure all of the follow ng:

a. That adequate |egal counsel is available, and is able,
without conflict of interest, to do all of the follow ng:

(1) Provide the advice and consultation needed to protect
the health, safety, welfare, and rights of residents.

(2) Assist the onbudsman and representatives of the office
in the performance of the official duties of the onbudsman and
representatives.

b. That legal representation is provided to any
representative of the office against whomsuit or other |ega
action is brought or threatened to be brought in connection
with the performance of the official duties of the onmbudsman
or a representative

c. That the office pursues admnistrative, |egal, and
ot her appropriate renmedi es on behal f of residents.

12. In carrying out the duties of the office, the
onbudsman shall do all of the foll ow ng:

a. Prepare an annual report which includes all of the
fol | owi ng:

(1) Describes the activities carried out by the office in
the year for which the report is prepared.

(2) Contains and anal yzes the data col |l ected under
subsection 6.

(3) Evaluates the problens experienced by, and the
compl aints nmade by or on behal f of, residents.

(4) Contains recomendations for all of the follow ng:

(a) Inproving quality of the care and life of the
residents.

(b) Protecting the health, safety, welfare, and rights of
the residents.

(5) Analyzes the success of the program i ncludi ng success
in providing services to residents of board and care
facilities and other similar adult care facilities.

(6) ldentifies barriers that prevent the optinmal operation
of the program

(7) Provides policy, regulatory, and | egislative
recommendations to solve identified problens; resolve
complaints; inmprove the qualify of care and life of residents;
protect the health, safety, welfare, and rights of residents;
and renove the barriers.

b. Analyze, comment on, and nonitor the devel opnent and
i mpl enentation of federal, state, and |ocal |aws, regul ations,



and ot her government policies and actions that pertain to
long-termcare facilities and services, and to the health,
safety, welfare, and rights of residents in the state, and
recommend any changes in | aws, regul ations, and policies as
the office determnes to be appropriate.

c. Provide information as the office determ nes necessary
to public and private agencies, |egislators, and other persons
regarding all of the follow ng

(1) The problenms and concerns of elders residing in | ong-
termcare facilities.

(2) Recomendations related to problens and concerns.

d. Provide and make available to the public, and submit to
the conm ssioner, the governor, the general assenbly, the
departnent of inspections and appeal s, and other appropriate
governnental entities, each report prepared under this
subsecti on.

e. Not later than July 1, 1998, establish procedures for
the training of the representatives of the office, including
unpai d volunteers, based on nodel standards established by the
federal associate conm ssioner for ombudsman prograns, in
consultation with representatives of citizen groups, |ong-term
care providers, and the office, that do all of the foll ow ng:

(1) Specify a mnimum nunber of hours of initial training.

(2) Specify the content of the training, including
training relating to all of the follow ng

(a) Federal, state, and | ocal |aws, regulations, and
policies, with respect to long-termcare facilities in the
state.

(b) Investigative techniques.

(c) Such other natters as the departnent deternines to be
appropriate

(3) Specify an annual nunber of hours of in-service
training for all designated representatives

(4) Require inplementation of the procedures not |ater
than May 1, 1999.

f. Prohibit any representative of the office, other than
t he onbudsman, fromcarrying out any activity described in
this section, unless the representative

(1) Has received required training.

(2) Has been approved by the onmbudsman as qualified to
carry out the activity on behalf of the office.

g. Coordi nate onbudsnan services with the protection and
advocacy systens for individuals with devel oprnental
disabilities and mental illnesses established under any of the
fol | owi ng:

(1) The federal Developnental Disabilities Assistance and
Bill of Rights Act as codified in 42 U S.C. } 6001 et seq.

(2) The federal Protection and Advocacy for Mentally Il
I ndividuals Act of 1986 as codified in 42 U . S.C. } 10801 et
seq.

h. Coordinate, to the greatest extent possible, onbudsman
services with | egal assistance provided under section 231.54,
t hrough adoption of nenoranda of understandi ng and ot her
neans.

i. Permt any local onbudsnman entity to carry out the
responsi bilities described in paragraph "a", "b", "c¢", "g", or
"h".

13. The state onbudsman, a representative of the office
or a local onbudsman entity, shall not be civilly liable as a
result of the state onbudsman or representative's acts,
om ssions, or decisions in the good faith perfornmance of
of ficial duties.

14. The department shall ensure that the office is an
effective advocate for inproved health of residents and | ong-
termcare services. The departnent shall do all of the
fol | owi ng:

a. Ensure that there will be no willful interference with



13 6 the onbudsnan or representatives of the office in the
13 7 performance of their official duties.
13 8 b. Prohibit retaliation and reprisals by a long-termcare
13 9 facility or other entity with respect to any resident,
13 10 enpl oyee, or other person for filing a conplaint with
13 11 providing information to, or otherw se cooperating with any
13 12 representative of, the office.
13 13 c. Provide for appropriate sanctions with respect to the
13 14 interference, retaliation, and reprisals.
13 15 d. Ensure that the onbudsman has the authority to provide
13 16 reliable information to the nmedia, elected officials, and
13 17 others without fear of retaliation, harassnent, or coercion.
13 18 15. Any individual who interferes with or attenpts to
13 19 inpede the ombudsman or a representative of the office is
13 20 guilty of a sinple msdeneanor.
13 21 16. The office shall respond to conplaints within twenty
13 22 worki ng days of receipt of the conplaint.
13 23 Sec. 8. Section 231.43, subsection 3, Code 1997, is
13 24 anmended to read as foll ows:
13 25 3. Procedures to enable the state |l ong-termcare
13 26
—Fesdent—s—advocate

— onbudsman to elicit, receive, and process
13 27 conpl aints regardi ng admi ni strative actions which may
13 28 adversely affect the health, safety, welfare, or rights of

13 29

—ealderly

— residents in long-termcare facilities.
13 30 Sec. 9. Section 231.44, subsection 1, Code 1997, is
13 31 anmended to read as foll ows:
13 32 1. The care review conmttee programis administered by
13 33 the state long-termcare

—resi-dent—s—advocate

— onmbudsman
13 34 program
13 35 Sec. 10. Section 669.14, Code 1997, is anended by addi ng
14 1 the foll owi ng new subsection:
14 2 NEW SUBSECTI ON. 14. A cl ai m based upon an act or om ssion
14 3 of the state long-termcare onmbudsnman as defined in section
14 4 231.4, or the onbudsman's designee in the performance of duty
14 5 if the act or omi ssion is undertaken and carried out in good
14 6 faith.
14 7 EXPLANATI ON
14 8 This bill establishes specific duties for the office of the
14 9 state long-termcare onbudsnan and changes references
14 10 throughout the Code to replace the "resident's advocate
14 11 programt with references to the "state |long-termcare
14 12 onbudsman progrant. The bill establishes the program and
14 13 office of the onmbudsman, provides for designation of |oca
14 14 onbudsman entities and representatives, provides for
14 15 regul ation of conflicts of interest, provides for
14 16 adninistration of the programand office, provides for
14 17 exenption fromliability for acts and om ssions nmade in good
14 18 faith, and provides a penalty for interference with or
14 19 inpeding of the onbudsman of a sinple nisdeneanor.
14 20 This bill also exenpts fromapplication of the state tort
14 21 clains Act, an act or omi ssion of the |ong-term care onbudsman
14 22 or the onbudsnan's designee in the performance of duty if the
14 23 act or omission is undertaken and carried out in good faith.
14 24 LSB 2027JA 77
14 25 pf/jw 5.1



