Senate Study Bill 118

Bill Text
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1 1 Section 1. Section 633.3, Code 1997, is anended by adding

1 2 the follow ng new subsection
1 3 NEW SUBSECTI ON.  18A. FUNCTI ONAL LI M TATI ONS — neans t he
1 4 behavior or condition of a person which inpairs the person's
1 5 ability to care for the person's personal safety or to attend
1 6 to or provide for necessities for the person.
1 7 Sec. 2. Section 633.3, subsection 22, Code 1997, is
1 8 amended to read as foll ows:
1 9 22. | NCOVPETENT —

—includes

— neans the condition of any
1 10 person who has been adjudicated by a court to

— have a decision-naking capacity which is so

13 inpaired that the person is unable to care for the person's
14 personal safety or to attend to or provide for necessities for
15 the person such as food, shelter, clothing, or nedical care
16 without which physical injury or illness may occur
17 Sec. 3. NEWSECTION. 633.551A GUARDI ANSH PS AND
18 CONSERVATORSHI PS — GENERAL PROVI SI ONS.
19 1. The determination of inconpetency of the proposed ward
20 or ward and the determination of the need for the appointnment
21 of a guardian or conservator or of the nodification or
22 termnation of a guardi anship or conservatorship shall be
23 supported by clear and convincing evi dence.
24 2. The burden of persuasion is on the petitioner in an
25 initial proceeding to appoint a guardi an or conservator. 1In a
26 proceeding to nmodify or term nate a guardianship or
27 conservatorship, if the guardian or conservator is the
28 petitioner, the burden of persuasion remains with the guardi an
or conservator. In a proceeding to ternminate a guardi anship
30 or conservatorship, if the ward is the petitioner, the ward
31 shall make a prinma facie showi ng of some deci si on- maki ng
32 capacity. Once a prinma facie showing is nmade, the burden of
33 persuasion is on the guardian or conservator to show by cl ear
34 and convincing evidence that the ward is inconmpetent.
35 3. In determ ning whether a guardi anship or
1 conservatorship is to be established, nodified, or term nated,
the district court shall consider if a limted guardi anship or
conservatorshi p pursuant to section 633.635 or 633.637 is
appropriate. |In making the determ nation, the court shal
make findings of fact to support the powers conferred on the
guardi an or conservator.

4. In proceedings to establish, nodify, or termnate a
guardi anshi p or conservatorship, in determning if the
proposed ward or ward is inconmpetent as defined in section
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633.3, the court shall consider credible evidence from any
source to the effect of third-party assistance in nmeeting the
needs of the proposed ward or ward. However, neither party to
the action shall have the burden to produce such evidence
relating to third-party assistance.

Sec. 4. Section 633.552, subsection 2, paragraph a, Code
1997, is amended to read as foll ows:

a. |1s a person whose decision-making capacity is so
inpaired that the person is unable to care for the person's

personal safety or to attend to or provide for necessities for

the person such as food, shelter, clothing, or nedical care
wi t hout which physical injury or illness might occur

Sec. 5. Section 633.556, Code 1997, is anended to read as
fol | ows:

633.556 APPO NTMENT OF GUARDI AN

1. If the allegations of the petition as to the status of
the proposed ward and the necessity for the appointnent of a
guardi an are proved by clear and convincing evidence, the
court may appoi nt a guardi an.

2. In all proceedings to appoint a guardian, the court
shall consider the functional linitations of the proposed ward

and whether a linmted guardi anship, as authorized in section
633. 635, is appropriate.

3. Section 633.551A applies to the appointnent of a
conservator.

Sec. 6. Section 633.557, Code 1997, is anmended to read as
foll ows:

633. 557 APPO NTMENT OF GUARDI AN ON VOLUNTARY PETI TI ON

1. A guardian may al so be appointed by the court upon the
verified petition of the proposed ward, wi thout further
notice, if the proposed ward is other than a mnor under the
age of fourteen years, provided the court determ nes that such
an appointnent will inure to the best interest of the
applicant. However, if an involuntary petition is pending,
the court shall be governed by section 633.634. The petition
shal | provide the proposed ward notice of a guardian's powers
as provided in section 633.562.

2. 1In all proceedings to appoint a guardian, the court
shall consider whether a linited guardianship, as authorized
in section 633.635, is appropriate.

Sec. 7. Section 633.560, Code 1997, is anmended to read as
foll ows:

633.560 APPO NTMENT OF GUARDI AN ON A STANDBY BASI S

A petition for the appointnment of a guardian on a standby
basis may be filed by any person under the sanme procedure and
requi renents as provided in sections 633.591 to 633.597, for
appoi nt ment of standby conservator, insofar as applicable. 1n
all proceedings to appoint a guardian, the court shal
consider whether a linited guardi anship, as authorized in
section 633.635, is appropriate.

Sec. 8. Section 633.566, subsection 2, paragraph a, Code




3 30 1997, is anended to read as foll ows:
3 31

34 a. 1s a person whose decision-nmaking capacity is so
35 inpaired that the person is unable to make, communi cate, or

1 carry out inportant decisions concerning the person's

2 financial affairs.

3 Sec. 9. Section 633.570, Code 1997, is anended to read as
4 foll ows:

5 633.570 APPO NTMENT OF CONSERVATOR

6 1. If the allegations of the petition as to the status of
7

8

9

the proposed ward and the necessity for the appointnent of a
conservator are proved by clear and convincing evidence, the
court may appoint a conservator.

10 2. 1In all proceedings to appoint a conservator, the court
11 shall consider the functional |limtations of the person and

12 whether a linmited conservatorship, as authorized in section

13 633.637, is appropriate.

14 3. Section 633.551A applies to the appointnent of a

15 conservator.

Sec. 10. Section 633.572, Code 1997, is amended to read as
17 fol | ows:

18 633.572 APPO NTMENT OF CONSERVATOR ON VOLUNTARY PETI TI ON
19 1. A conservator may al so be appointed by the court upon
20 the verified petition of the proposed ward, w thout further

21 notice, if the proposed ward is other than a mnor under the
22 age of fourteen years, provided the court determines that such
23 an appointment will inure to the best interest of the

24 applicant. However, if an involuntary petition is pending,

25 the court shall be governed by section 633.634. The petition
26 shall provide the proposed ward notice of a conservator's

27 powers as provided in section 633.576.

28 2. In all proceedings to appoint a conservator, the court
29 shall consider whether a linmted conservatorship, as

30 authorized in section 633.637, is appropriate.

31 Sec. 11. Section 633.596, Code 1997, is anmended to read as
32 foll ows:

33 633. 596
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consider whether a limted conservatorship, as authorized in
section 633.637, is appropriate.

Sec. 12. Section 633.635, subsection 1, unnunbered
paragraph 1, Code 1997, is amended to read as foll ows:

sed upon the evidence produced at the hearing, the
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court may grant a guardi an

— the followi ng powers
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and duties which may be exercised without prior court
approval

Sec. 13. Section 633.635, subsections 3 and 4, Code 1997,
are anmended to read as foll ows:

3. The court may take into account all available
i nformati on concerning the capabilities of the ward and any
addi ti onal eval uation deened necessary, including the
availability of third-party assistance to neet the needs of
the ward or proposed ward, and may direct that the guardian
have only a specially limted responsibility for the ward. In
that event, the court shall state those areas of
responsi bility which shall be supervised by the guardi an and
all others shall be retained by the ward. The court nmay nake
a finding that the ward | acks the capacity to contract a valid
marri age.

4. Fromtine to tinme, upon a proper showi ng, the court may

—alter
— nmodify the respective responsibilities of the guardian
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and the ward, after notice to the ward and an opportunity to
be heard. Any nodification that would be nore restrictive or
burdensone for the ward shall be based on clear and convincing
evidence that the ward continues to fall within the categories
of section 633.552, subsection 2, paragraph "a" or "b", and
that the facts justify a nodification of the guardi anship.
Section 633.551A applies to the nodification proceedings. Any
nodi fication that would be less restrictive for the ward shal
be based upon proof in accordance with the requirenents of
section 633. 675.

Sec. 14. Section 633.637, Code 1997, is anended to read as
foll ows:

633. 637 PONERS OF WARD.

A ward for whom a conservator has been appoi nted shall not
have the power to convey, encunber, or dispose of property in
any manner, other than by will if the ward possesses the
requi site testamentary capacity, unless the court determ nes
that the ward has a limted ability to handle the ward' s own
funds. If the court nmakes such a finding, it shall specify to
what extent the ward may possess and use the ward's own funds.

Any nodification of the powers of the ward that would be
nore restrictive of the ward's control over the ward's
financial affairs shall be based upon clear and convincing
evidence and the burden of persuasion is on the conservator.
Any nodification that would be |ess restrictive of the ward's
control over the ward's financial affairs shall be based upon
proof in accordance with the requirenments of section 633.675.

Sec. 15. Section 633.675, subsection 3, Code 1997, is
anended to read as foll ows:

3. A determination by the court that the ward is

—conpetent

6 22



— no longer a person
25 whose deci sion-naking capacity is so inpaired as to bring the

26 ward within the categories of section 633.552, subsection 2,
27 paragraph "a", or section 633.566, subsection 2, paragraph

28 "a". ln a proceeding to termnate a guardianship or a

29 conservatorship, the ward shall nmake a prinmm facie show ng
30 that the ward has sone deci sion-naking capacity. Once the
31 ward has nmade that showi ng., the guardian or conservator has
32 the burden to prove by clear and convincing evidence that the
33 ward's decision-making capacity is so inpaired, as provided in
34 section 633.552, subsection 2, paragraph "a", or section
35 633. 566, subsection 2, paragraph "a", that the guardi anship or
1 conservatorship should not be termnated

EXPLANATI ON

3 This bill anends the portions of the Code relating to

4 guardi anshi ps and conservatorships. The bill includes nmany

5 changes based upon the lowa Suprene Court decision in ln Re

6 Guardi anship of Hedin, 528 N.W2d 567 (lowa 1995). In Hedin,
7 the court held all of the follow ng

8 1. In proceedings to establish, nodify, or termnate a

9 guardi anship, the district court may nake a finding of

10 inconpetency only if the ward's or proposed ward's deci si on-
11 naking capacity is so inpaired that the ward is unable to care
12 for the ward's or proposed ward's personal safety or to attend
13 to and provide for such necessities as food, shelter,

14 clothing, and nedical care, without which physical injury or
15 illness nmay occur. Additionally, in making the determni nation
16 of inconpetency, the court is required to consider credible
17
18
19
20
21
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23
24
25
26

evi dence fromany source of the effect of third-party
assi stance.
2. In determ ning whether a guardi anship is to be
established, nodified, or term nated, the district court shal
consider if a limted guardi anship is appropriate.
3. The standard of proof for determ ning inconpetency in a
proceeding to establish, nodify, or termi nate a guardi anship
is clear and convi ncing evi dence.
4. The burden of persuasion is on the party petitioning
for guardianship and renmains with the guardian in proceedings
27 to nodify or ternminate the guardianship. |f the ward
28 petitions to term nate the guardi anship or conservatorship
29 the ward nust nmake a prina facie showing that the ward has
30 sone deci si on-maki ng capacity. Once the prinma facie show ng
31 is made, the guardian or conservator has the burden of
32 persuasion to show by clear and convi nci ng evidence that the
33 ward is inconpetent.
34 The bill provides a definition of "functional limtations"
35 and redefines the term"inconpetent”

The bill provides general provisions which apply to al
guardi anshi p and conservatorshi p proceedings. 1In the
appoi ntnent, nodification, or termnation of a guardianship,
i nconpet ency of the proposed ward or ward nmust be supported by
clear and convinci ng evidence. The bill establishes the
burden of persuasion in guardi anship and conservatorship
proceedi ngs, requires the court to consider establishnment of a
l'imted guardianship or conservatorship, and requires the
court to consider credible evidence fromany source as to the
effect of third-party assistance in neeting the needs of the
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proposed ward or ward.

The bill amends Code sections 633.552 and 633.566 rel ating
to petitions for guardi anshi ps or conservatorshi ps to change
the bases upon which a person is alleged to require a guardian
or conservator to be that the proposed ward is a mnor or is
i nconpetent as redefined in the bill.

The bill also provides that if a guardi anship or
conservatorship is nodified, any nodification which would be
nore restrictive for the ward nust be based on cl ear and
convi nci ng evidence that the ward still falls into the
category noted in the petition and that the facts justify the
nodi fi cation

The bill provides that in a termnation proceeding the ward
must only nake a prinma facie showi ng of some deci si on- maki ng
capacity and then the guardian or conservator nust prove the
ward' s i nconpetency by clear and convincing evi dence.

The bill al so makes conform ng changes in other
guardi anshi p and conservatorship sections to reflect the new
requirenents relating to burden of persuasion and the
consi derations of the court.
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