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SUBCHAPTER l 

GENERAL PROVISIONS 

Section 1. NEW SECTION. 455H.l01 SHORT TITLE. 

4 This chapter shall be known and may be cited as the ''Iowa 

5 Land Recycling and Environmental Remediation Standards Act''. 

6 Sec. 2. NEW SECTION. 455H.l02 SCOPE. 

7 The environmental remediation standards established under 

8 this chapter shall be used for any response action or other 

9 site assessment or remediation that is conducted at a site 

10 enrolled pursuant to this chapter notwithstanding provis:ons 

ll regarding water quality in chapter 4558, division III; 

12 hazardous conditions in chapter 4558, division IV, part 4; 

13 hazardous waste and substance management in chapter 4558, 

14 division IV, part 5; underground storage tanks in chapter 

15 455B, division IV, part 8; contaminated sites in chapter 4558, 

16 division VIII; and groundwater protection in chapter 455E. 

17 Sec. 3. NEW SECTION. 455H.l03 DEFINITIONS. 

18 As used in this chapter, unless the context requires 

19 otherwise: 

20 1. ''Affected area'' means 

21 suspected of being affected, 

any real property affected, 

or modeled to be likely affected 

22 by a release occurring at an enrolled site. 

23 2. "Background levels'' means concentrations of hazardous 

24 substances that are generally present in the environment in 

25 the vicinity of an enrolled site or an affected area and not 

26 the result of releases at an enrolled site. 

27 3. "Commission • means the environmental protect ion 

28 commission created under section 455A.6. 

29 4. "Department'' means the department of natural resources 

30 created under section 455A.2. 

31 5. "Director" means the director of the department of 

32 natural resources appointed under section 455A.3. 

33 6. "Enrolled site" means any property which has been or is 

34 suspected to be the site of or affected by a release and which 

35 has been enrolled pursuant to this chapter by a participant. 
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1 7. "Hazardous substance'' has the same meaning as defined 

2 in section 4558.381. 

3 8. "Noncancer health risk" means the potential for adverse 

4 systemic or toxic effects caused by exposure to 

5 noncarcinogenic hazardous substances expressed as the hazard 

6 quotient for a hazardous substance. A hazard quotient is the 

7 ratio of the level of exposure of a hazardous substance over a 

8 specified time period to a reference dose for a similar 

9 exposure period. 

10 9. ''Participant'' means any person who enrolls property 

ll pursuant to this chapter. 

12 10. "Protected groundwater source'' means a saturated bed, 

13 formation, or group of formations which has a hydraulic 

14 conductivity of at least forty-four-hundredths meters per day 

:5 and a total dissolved solids concentration of less than two 

16 thousand five hundred milligrams per liter. 

17 11. ''Protected party'' means any of the following: 

18 a. A participant, including, but not limited to, a 

19 development authority or fiduciary. 

20 b. A person who develops or otherwise occupies an e:1~olled 

21 site after the issuance of a no further action letter. 

22 c. A successor 

23 enrolled site of a 

or assignee of a 

protected party. 

protected party, as LO ?.n 

24 d. A lender which practices co~~erctal lending including, 

25 but not limited to, providing financial services, holding of 

26 security interests, workout practices, and foreclosure or the 

27 recovery of funds from the sale of an enrolled site. 

28 e. A parent corporation or subsidiary of a participant. 

29 f. A co-owner or co-operator, either by joint tenancy or a 

30 tenancy in co~~on, or any other party sharing a legal 

31 relationship with the participant. 

32 g. A holder of a beneficial interest of a land trust or 

33 inter vivos trust, whether revocable or irrevocable, as to any 

34 interests in an enrolled site. 

35 h. A mortgagee or trustee of a deed of trust existing as 
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l to an enrolled site as of the date of issuance of a no further 

2 action letter. 

3 i. A transferee of the participant whether the transfer is 

4 by assignment, bankruptcy proceeding, partition, dissolution 

5 of marriage, settlement or adjudication of any civil action, 

5 charitable gift, or bequest, in conjunction with the 

7 acquisition of title to the enrolled site. 

8 J. An heir or devisee of a participant. 

9 12. ''Release" means any spilling, leaking, pumping, 

10 pouring, emitting, emptying, discharging, injecting, escaping, 

11 leaching, dumping, or disposing into the environment of a 

12 hazardous substance, including the abandonment or discarding 

13 of barrels, containers, and other closed receptacles 

14 containing any hazardous substance, but excludes all of the 

15 following: 

16 a. Any release which results in exposure to persons solely 

17 within a workplace, with respect to a claim which such persons 

18 may assert against the employer of such persons. 

19 b. Emissions from the engine exhaust of a motor vehicle, 

20 rolling stock, aircraft, vessel, or pipeline pumping station 

21 engine. 

22 c. The release of source, by-product, or special nuclear 

23 material from a nuclear incident, as those terms are defined 

24 in the federal Atomic Energy Act of 1954, if such release is 

25 subject to requirements with respect to financial protection 

26 established by the nuclear regulatory commission under 42 

27 u.s.c. § 2210 or, for the purposes of 42 u.s.c. § 9604 or any 

28 other response action, any release of source, by-product, or 

29 special nuclear material from any processing site designated 

30 under 42 U.S.C. § 7912(a)(l) or 7942(a). 

31 d. Any release received by or stored in an anaerobic 

32 lagoon as defined in section 4558.161 or any release received 

33 by or stored in a confinement feeding operation structure as 

34 defined in section 455B.l61. 

35 13. ''Response action'' means an action taken to reduce, 
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1 minimize, eliminate, clean up, control, assess, or monitor a 

2 release to protect the public health and safety or the 

3 environment. "Response action'' includes, but is not lim1ted 

4 to, investigation, excavation, removal, disposal, cleansing of 

5 groundwaters or surface waters, natural biodegradation, 

6 institutional controls, technological controls, or site 

7 management practices. 

8 14. "Technical advisory committee" means the technical 

9 advisory committee created under section 455H.502. 

10 Sec. 4. NEW SECTION. 455H.l04 DECLARATION OF POLICY. 

11 The general assembly finds and declares all of the 

12 following: 

13 l. Some real property in Iowa is not put to its highest 

14 productive use because it is contaminated or it 1s perceived 

15 to be contaminated as a result of past activity on the 

16 property. The reuse of these sites is an important component 

17 of a sound land-use policy that will prevent the needless 

18 development of prime farmland and open-space and natural 

19 areas, and reduce public expenditures for installing new 

20 infrastructure. 

21 2. Incentives should be put in place to encourage capable 

22 persons to voluntarily develop and implement cleanup plans 

23 without the need for adversarial enforcement actions which may 

24 serve to delay cleanups and increase their cost. 

25 3. The safe reuse of property should be encouraged and 

26 nurtured with clear, predictable environmental remediation 

27 standards developed through an open process which take into 

28 account the risks associated with any release at the site. 

29 Any remediation standards adopted by this state must provide 

30 for the protection of the public health and safety and the 

31 environment. 

32 4. It is necessary for the general assembly to adopt a 

33 statute which establishes environmental remediation standards 

34 to provide a uniform frameworK for cleanup decisions and to 

35 avoid potentially conflicting and confusing environmental 
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• standards. 

2 5. Cleanup plans should be based on the actual risk that 

3 contamination on the site may pose to the public health and 

4 safety or the environment, taking into account its current and 

5 probable future use and the degree to which contamination car. 

6 spread off-site and expose the public l1ealth and safety or the 

7 environment to risk, not on cleanup policies requiring every 

8 site 1n Iowa to be returned to a pristine condition. 

9 Sec. 5. NEW SECTION. 45SH.l05 DUTIES Of THE CO~~ISSION. 

10 The commission shall do all of the follm.;ing: 

ll l. Adopt rules pertaining to the assessment, evaluation, 

12 and cleanup of the presence of hazardous substances which 

13 allow participants to carry out response actions using 

14 background standards, statewide standards, or site-specific 

15 cleanup standards pursuant to this chapter. 

16 2. Adopt rules establishing a program intended to 

17 encourage and enhance assessment, evaluation, and cleanup of 

18 sites which may have been the site of or affected by a 

19 release. 

20 3. Adopt rules establishing a program to administer the 

21 land recycling fund established in section 455H.40l. 

22 4. Adopt rules requiring all participants to submit a site 

23 cleanup assessment to the department prior to the enrollment 

24 of any property. The site cleanup assessment shall be paid 

25 for by the participant and completed by a groundwater 

26 professional certified pursuant to section 455G.l8. 

27 Sec. 6. NEW SECTION. 455H.l06 AUTHORITY Of THE 

28 DEPARTMENT. 

29 The department shall do all of the following: 

30 1. Enter into agreements or issue orders in connection 

31 with the enrollment of property into a program established 

32 pursuant to this chapter. 

33 2. Issue no further action letters upon the demonstration 

34 of compliance with applicable standards for an affected area 

3S by a participant. 
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l 3. Enter into agreements or issue orders providing for 

2 institutional and technological controls to assure compliance 

3 with applicable standards pursuant to this chapter. 

4 Sec. 7. NEW SECTION. 45SH.l07 LAND RECYCLING PROGRAM. 

5 1. A person may enroll property in the land recycling 

6 program pursuant to this chapter to carry out a response 

7 action by providing written notice to the department. 

8 2. The department shall enroll all of the following in the 

9 land recycling program: 

10 a. A property for which the department has received 

ll written notice of enrollment from a participant. 

12 b. A property for which the department has issued an order 

13 to enroll the property agreed to by the participant provided 

14 that the participant has executed a standard agreement with 

15 the department to carry out the response action. This 

16 agreement shall include unlimited access to the enrolled site. 

17 3. All participants shall enter into an agreement with the 

18 department to reimburse the department for actual costs 

19 incurred by the department in reviewing documents submitted as 

20 a part of the enrollment of the site. This fee shall not 

21 exceed seven thousand five hundred dollars per enrolled site. 

22 4. All of the following shall not be enrolled in the land 

23 recycling program: 

24 a. Property for which corrective action has been taken 

25 under chapter 455G. 

26 b. Property for which there has been or will be a removal, 

27 remedial action, or response under the federal Comprehensive 

28 Environmental Response, Compensation, and Liability Act, 42 

29 u.s.c. § 9601 et seq. 

30 c. Property which has previously been enrolled in the land 

31 recycling program under this chapter. 

32 5. If the site cleanup assessment demonstrates that the 

33 release on the enrolled site has affected additional property, 

34 all property, which is shown to be affected by the release on 

35 the enrolled site, shall be enrolled in addition to the 
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l enrolled site. 

2 6. Following entollment of the ptopetty in the land 

shall proceed on a timely 

in accordance with the 

3 recycling program, the participant 

4 basis to carry out tesponse actions 

5 rules implementing this chapter. 

6 7. Once the participant has demonstrated the affected area 

7 1s in compliance with the standards described in subchapter 2, 

8 the department shall proceed on a timely basis and issue a no 

9 further action letter pursuant to section 455H.302. 

10 8. The participant may withdraw the enrolled site from 

:l further participation in 

12 time upon written notice 

the land recycling 

to the department. 

program at any 

Any participant 

13 who withdraws an enrolled site from further participation in 

:4 the program shall not be entitled to any refund or credit for 

15 the enrollment fee paid pursuant to this section. 

16 SUBCHAPTER 2 

17 RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES 

18 Sec. 8. NEW SECTION. 455H.201 CLEANUP STANDARDS. 

:9 1. A participant carrying out a response action shall take 

20 such tesponse actions as necessary to assure that conditions 

21 1n the affected area comply with any of the following, as 

22 applicable: 

23 a. Background standatds established pursuant to section 

24 455H.202. 

25 b. Statewide standards established pursuant to section 

26 455H.203. 

27 c. Site-specific cleanup standards established pursuant to 
28 section 455H.204. 

29 2. A participant may use a combination of these standards 

30 to implement a site remediation plan and may propose to use 

3: the site-specific cleanup standards whether or not efforts 

32 have been made to comply with the background or statewide 

33 standards. 

34 3. For the purposes of determining compliance with any or.e 

35 or a combination of the standards, the concentration of a 

-7-



S.F. H. F. 

l 3. Enter into agreements or issue orders providing for 

2 institutional and technological controls to assure compliance 

3 with applicable standards pursuant to this chapter. 

4 Sec. 7. NEW SECTION. 455H.l07 LAND RECYCLING PROGRfu~. 

5 

6 

7 

8 

l. A person may enroll property in the land recycling 

program pursuant to this chapter to carry out a response 

action by providing written notice to the department. 

2. The department shall enroll all of the following in 

9 land recycling program: 

10 a. A property for which the department has received 

11 written notice of enrollment from a participant. 

the 

12 b. A property for which the department has issued an order 

13 to enroll the property agreed to by the participant provided 

14 that the participant has executed a standard agreement with 

15 the department to carry out the response action. This 

16 agreement shall include unlimited access to the enrolled site. 

17 3. All participants shall enter into an agreement with the 

18 department to reimburse the department for actual costs 

19 incurred by the department in reviewing documents submitted as 

20 a part of the enrollment of the site. This fee shall not 

21 exceed seven thousand five hundred dollars per enrolled site. 

22 4. All of the following shall not be enrolled in the land 

23 recycling program: 

24 a. 

25 under 

Property for 

chapter 455G. 

which corrective action has been taken 

26 b. Property for which there has been or will be a removal, 

27 remedial action, or response under the federal Comprehensive 

28 Environmental Response, Compensation, and Liability Act, 42 

29 U.S.C. § 9601 et seq. 

30 c. Property which has previously been enrolled in the land 

31 recycling 

5. If 

program under this chapter. 

32 the site cleanup assessment demonstrates that the 

33 release on the enrolled site 

34 all property, which is shown 

has affected additional property, 

to be affected by the release on 

35 the enrolled site, shall be enrolled in addition to the 
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l enrolled site. 

2 6. Following enrollment of the property in the land 

3 recycling program, the participant shall proceed on a timely 

4 basis to carry out response actions in accordance with the 

5 rules implementing this chapter. 

6 7. Once the participant has demonstrated the affected area 

7 is 1n compliance with the standards described in subchapter 2, 

8 the department shall proceed on a timely basis and issue a no 

9 further action letter pursuant to section 455H.302. 

10 8. The participant may withdraw the enrolled site from 

:1 further participation in the land recycling program at any 

12 time upon written notice to the department. Any participant 

iJ who withdraws an enrolled site from further participation in 

:4 
l5 

the 

the 

program shall not be entitled to any refund or credit for 

enrollment fee paid pursuant to this section. 

l6 SUBCHAPTER 2 

l7 RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES 

l8 Sec. 8. NEW SECTION. 455H.201 CLEANUP STANDARDS. 

19 l. A participant carrying out a response action shall take 

20 such response actions as necessary to assure that conditions 

21 in the affected area comply with any of the following, as 

22 applicable: 

23 a. Background standards established pursuant to section 

24 455H.202. 

25 b. Statewide standards established pursuant to section 

26 455H.203. 

27 c. Site-specific cleanup standards established pursuant to 

28 section 455H.204. 

29 2. A participant may use a combination of these standards 

30 to implement a site remediation plan and may propose to use 

Jl the site-specific cleanup standards whether or not efforts 

32 have been made to comply with the background or statewide 

33 sta:1dards. 

34 3. For the purposes of determining 

35 or a combination of the standards, the 

-7-
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1 hazardous substance at the affected area shall not be requ1red 

2 to be less than the practical quantitation limit for the 

3 hazardous substance. 

4 4. Until rules setting out requirements for background 

5 standards, statewide standards, or site-specific cleanup 

6 standards are finally adopted by the commission and effective, 

7 participants may utilize site-specific cleanup standards for 

8 any hazardous substance utilizing the procedures set out in 

9 the department's rules implementing risk-based corrective 

10 action for underground storage tanks and, where relevant, the 

11 United States environmental protection agency's guidance 

12 regarding risk assessment for supe~fund sites. 

13 5. The standards may be complied with through a 

14 combination of response actions that may include, but are not 

15 limited to, treatment, removal, technological or institutional 

16 controls, and natural attenuation and other natural 

17 mechanisms, and can include the use of innovative or other 

18 demonstrated measures. 

19 Sec. 9. NEW SECTION. 455H.202 BACKGROUND STANDARDS. 

20 l. Methods to identify background levels shall be jointly 

21 developed by the department and the technical advisory 

22 committee. The background standard for the affected area 

23 shall 

24 2. 

be the background levels for the affected area. 

The demonstration that the affected area meets the 

25 background standard shall be documented by the participant in 

26 the following manner: 

27 a. Compliance with the background standard shall be 

28 demonstrated by collection and analysis of representative 

29 samples from environmental media of concern. 

30 b. A final report that documents compliance with the 

31 background standard shall be submitted to the department and 

32 shall include, as appropriate, all of the following: 

33 (1) A description of procedures and conclusions of the 

34 site investigation to characterize the nature, extent, 

35 direction, volume, and composition of hazardous substances. 

-8-
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l (2) The basis for selecting environmental media of 

2 concern, descriptions of removal or decontamination procedures 

3 performed in remediation, and summaries of sampling 

4 methodology and analytical results which demonstrate that the 

5 background standard has been complied with. 

6 (3) The basis for determining the background levels. 

7 Sec. 10. NEW SECTION. 455H.203 STATEWIDE STANDARDS. 

8 l. Statewide standards shall be jointly developed by the 

9 department and the technical advisory committee. 

!0 2. In establishing these standards, all of the following 

ll shall be considered: 

:2 a. Separate standards shall be established for hazardous 

i3 substances in soil, in groundwater which :s a protected 

:4 groundwater source, and in groundwater which is not a 

lS protected groundwater source. 

:6 b. In groundwater which is 

:7 the standards shall be no more 

a protected grouDdwater source, 

protective than the least 

:s restrictive of the maximum contaminant levels established 

19 pursuant to the department's drinking water standards, a 

20 standard reflecting an increased cancer risk of one in one 

21 million, or a standard reflecting a noncancer health risk of 

22 one. An affected area shall not be required to be cleaned up 

23 to concentration levels below or more restrictive than 

24 background levels. 

25 c. In groundwater which is not a protected groundwater 

26 source, the standards shall be no more protective than the 

27 least restrictive of a standard reflecting an increased cancer 

28 risk of one in ten thousand or a standard reflecting a 

29 noncancer health risk of one. An affected area shall not be 

30 required to be cleaned up to levels below or more restrictive 

31 than background levels. 

32 d. In soil, the standards shall be no more protective than 

33 the least restrictive of a standard reflecting an increased 

34 cancer risk of one in one million or a standard reflecting a 

35 noncancer health risk of one. An affected area shall not be 

-9-
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1 required to be cleaned up to concentration levels below or 

2 more restrictive than background levels. 

3 3. The demonstration that the affected area meets the 

4 statewide standard shall be documented by the participant, as 

5 appropriate, in the following manner: 

6 a. Compliance with cleanup levels shall be demonstrated by 

7 collection and analysis of representative samples from the 

8 environmental medium of concern. 

9 b. A final report that documents compliance with the 

10 statewide standard shall be submitted to the department which 

11 includes, as appropriate, the descriptions of procedures and 

12 conclusions of the site investigation to characterize the 

13 nature, extent, direction, rate of movement at the site and 

14 cumulative effects, if any, volume, composition, and 

15 concentration of hazardous substances in environmental media, 

16 the basis for selecting environmental media of concern, 

17 documentation supporting the selection of residential or 

18 nonresidential exposure factors, descriptions of removal or 

19 treatment procedures performed in remediation, and summaries 

20 of sampling methodology and analytical results which 

21 demonstrate that hazardous substances have been removed or 

22 treated to applicable levels. 

23 Sec. 11. NEW SECTION. 455H.204 SITE-SPECIFIC CLEANUP 

24 STANDARDS. 

25 1. Procedures to establish site-specific cleanup standards 

26 shall be jointly developed by the department and the technical 

27 advisory committee. 

28 2. Site-specific cleanup standards and appropriate 

29 response actions shall take into account all of the following 

30 provided, however, that an affected area shall not be required 

31 to be cleaned up to levels below or more restrictive than 

32 background levels, and in groundwater which is not a protected 

33 groundwater source, to a concentration level which presents an 

34 increased cancer risk of less than one in ten thousand: 

35 a. The most appropriate exposure scenarios based on 

-10-
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l current or probable future residential, commercial, 

2 industrial, or other industry accepted scenarios. 

3 b. Exposure pathway characterizations including 

4 contaminant sources, transport mechanisms, and exposure 

5 pathways. 

6 c. Affected human or environmental receptors and exposure 

7 scenarios based on current or probable projected use 

8 scenarios. 

9 d. 

10 which 

Risk-based corrective action assessment principles 

identify risks presented to the public health and safety 

~l or the environment by each released hazardous substance 1n a 

12 manner that will protect the public health and safety or the 

13 environment using a tiered procedure consistent with the 

14 American society for testing of materials' standards applied 

15 to nonpetroleum and petroleum hazardous substances. 

16 e. Other relevant site-specific risk-related facto~s s~ch 

17 as the feasibility of available technologies, existing 

18 background levels, current and planned future uses, 

19 ecological, aesthetic, and other relevant criteria, and the 

20 applicability and availability of technological and 

21 institutional controls. 

22 f. Cleanup shall not be required in an affected area that 

23 does not present any of the following: 

24 (1) An increased cancer risk at the point of exposure of 

25 one in one million for residential areas or one in ten 

26 thousand for nonresidential areas. 

27 (2) An increased noncancer health risk at the point of 

28 exposure of greater than one. 

29 3. The concentration of a hazardous substance in an 

30 environmental medium of concern at an affected area where the 

31 site-specific standard has been selected shall not be required 

32 to meet the site-specific standard if the site-specific 

33 standard is numerically less than the background level. In 

34 such cases, the background level shall apply. 

35 4. Any participant electing to comply with site-specific 
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l standards established by this section shall submit, as 

2 appropriate, all of the following reports and evaluations for 

3 review and approval by the department: 

4 a. A site-specific risk assessment report and a cleanup 

5 plan. The site-specific risk assessment report must include, 

6 as appropriate, all of the following: 

7 (1) Documentation and descriptions of procedures and 

8 conclusions from the site investigation to characterize the 

9 nature, extent, direction, rate of movement, volume, and 

10 composition of hazardous substances. 

ll (2) The concentration of hazardous substances in 

12 environmental media of concern, including summaries of 

13 sampling methodology and analytical results. 

14 (3) A fate and transport analysis to demonstrate that no 

15 exposure pathways exist. 

16 If no exposure pathways exist, a risk assessment report and 

17 a cleanup plan are not required and no remedy is required to 

18 be proposed or completed. 

19 b. A final report demonstrating compliance with site-

20 specific cleanup standards has been completed in accordance 

21 with the cleanup plan. 

22 c. This section does not preclude a participant from 

23 submitting a site-specific risk assessment report and cleanup 

24 plan at one time to the department for review. 

25 5. Upon submission of either a site-specific risk 

26 assessment report or a cleanup plan to the department, the 

27 department shall notify the participant of any deficienc:es i~ 

28 the report or plan in a timely manner. 

29 6. Owners and operators of underground storage tanks, 

30 aboveground storage tanks, and pipelines which contain or have 

31 contained petroleum or hazardous substances may, at their 

32 election, utilize compliance with the corrective action rules 

33 issued pursuant to chapter 455B, division IV, part 8, to 

34 satisfy the requirements of this section. 

35 Sec. 12. NEW SECTION. 455H.205 VARIANCES. 

-12-
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l l. A participant may apply to the department for a 

2 variance from any applicable provision of this chapter. 

3 2. The department shall issue a variance from applicable 

4 standards only if the participant demonstrates all of the 

5 follmving: 

6 a. The participant demonstrates either of the following: 

7 (l) It is technically infeasible to comply with the 

8 applicable standards. 

9 (2) The cost of complying with the applicable standards 

10 exceeds the benefits. 

:1 b. The proposed alternative standard or set of standards 

:2 1n the terms and conditions set forth in the application will 

13 result in an improvement of environmental conditions in the 

14 affected area and ensure that the public health and safety 

:5 will be protected. 

16 c. The establishment of and compliance with the 

17 alternative standard or set of standards in the terms and 

18 co~ditions is necessary to promote, protect, preserve, or 

19 en~ance employment opportunities or the reuse of the enrolled 

20 site. 

21 3. If requested by a participant, the department shall 

22 1ssue a variance from any other provision of this chapter if 

23 the department determines that the variance would be 

24 consistent with the declaration of policy of this chapter and 

25 is reasonable under the circumstances. 

26 Sec. 13. NEW SECTION. 455H.206 INSTITUTIONAL AND 

27 TECHNOLOGICAL CONTROLS. 

28 l. In achieving compliance with the cleanup standards 

29 under this chapter, a participant may use an institutional or 

30 technological control. 

31 2. An institutional or technological control includes any 

32 of the following: 

33 a. A state or federal law or regulation. 

34 b. An ordinance of any political subdivision of the state. 

35 c. A contractual obligation recorded and executed in a 

-13-
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l manner satisfying chapter 558. 

2 d. A control which the 

3 or manages the risk from a 

participant can demonstrate reduces 

release through the period 

4 necessary to comply with the applicable standards. 

5 3. Participants shall obtain an environmental proteccio1: 

6 easement which must provide all of the following: 

7 a. The easement names this state, acting through the 

8 department of natu~al resources, as a grantee. 

9 b. The easement runs with the land, binding the owner of 

10 the land and the owner's successors and assigns, and shall be 

11 enforceable notwithstanding the lack of privity of estate or 

12 contract or benefit to particular land. 

13 c. The easement is recorded in the office of the county 

14 recorder and in any central registry which may be created by 

15 the director. 

16 d. The easement limits the use of the property to 

17 industrial or commercial use. 

18 4. If the use of an institutional or technological control 

19 1s confirmed in a no further action letter issued pursuant to 

20 section 455H.302, the institutional or technological control 

21 may be enforced in district court by the department, a 

22 political subdivision of this state, the participant, 0~ any 

23 successor in interest to the participant. 

24 5. An institutional or technological control, except fo~ 

25 an environmental protection easement, may be removed, 

26 discontinued, or terminated by the participant or a successor 

27 in interest to the participant upon a demonstration that the 

28 control no longer is required to assure compliance with the 

29 applicable standard. Upon such a demonstration, the 

30 department shall amend its no further action letter to 

31 eliminate the reference to the no-longer used institutional or 

32 technological control. 

33 6. The department may approve the removal, discontinuance, 

34 or termination of an environmental protection easement upon 

35 sufficient demonstration by the owner or the owner's 
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l successors and assigns that a voluntary response action has 

2 been taken which resulted in the applicable standards being 

3 significantly exceeded. Upon such a demonstration, the 

4 department shall amend its no further action letter to 

5 eliminate the reference to the environmental protection 

6 easement. 

7 Sec. 14. NEW SECTION. 455H.207 RESPONSE ACTION 

8 PERMITTING REQUIREMENTS. 

9 l. A participant who would be otherwise required to obtain 

10 a permit, license, plan approval, or other approval from the 

ll department under any provision of the Code may obtain a 

12 consoiidated standards permit for the activities in connection 

13 with the response action for which the permit, license, plan 

14 approval, or other approval is required. The consolidated 

15 standards permit shall encompass all the substantive 

16 requirements applicable to those activities under any 

17 applicable federal or state statute, rule, or regulat~on and 

18 any agreements the director had entered into with the United 

19 States environmental protection agency under those statutes, 

20 rules, or regulations. 

21 2. In addition to any other notice requirements of 

22 relevant chapters, at least ten days prior to issuing a permit 

23 under this section, the director shall publish a notice of the 

24 proposed permit which contains a general description of the 

25 activities to be conducted in the affected area under the 

26 permit. The notice shall be published in the official 

27 newspaper, as designated by the county board of supervisors 

28 pursuant to section 349.1, of the county in which the site is 

29 located. A person may submit written or oral comments on or 

30 objections to the permit. After considering the comments and 

31 objections, the director shall approve or deny the application 

32 for the consolidated standards permit. 

33 3. A participant issued a consolidated standards permit 

34 under this section in connection with a partlcular activity 1s 

35 not required to obtain a permit, license, plan approval, or 
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1 other approval in connection with any activ\ty :.wder Lhe 

2 applicable provisions of the Code or rules. A partiCipant who 

3 obtains a consolidated standards permit for a particular 

4 activity is deemed to be in compliance with the requirement to 

5 obtain a permit, license, plan approval, or other approval in 

6 connection with the activity under the applicable provisions 

7 of the Code or rules. 

8 

9 

10 

SUBCHAPTE:R 3 

EFFECTS 

SECTION. 

OF PARTICIPATION 

Sec. 15. NEW 

GENERALLY. 

455H.301 EFFECTS OF PARTICIPATION 

ll 

12 A participant who undertakes a response action pursuant to 

13 this chapter and demonstrates that the affected area complies 

14 with applicable standards is entitled to all of the following: 

15 1. A no further action letter issued by the department 

16 pursuant to section 455H.302. 

17 2. The benefits of a covenant not to sue arising as 

18 provided in section 455H.303. 

19 3. The benefits of the cessation of statutory liability as 

20 provided in section 455H.304. 

21 4. The other protections and benefits of this chapler. 

22 Sec. 16. NEW SECTION. 455H.302 NO FURTHER ACTION 

23 LETTERS. 

24 l. Once a participant demonstrates that an affected area 

25 meets applicable standards, the department shall promptly 

26 issue a no further action letter to the participant. 

27 2. The no further action letter must provide that the 

28 participant and the protected parties are not required to 

29 perform any further response action under the chapter or 

30 similar action under any other statute on account of the 

31 conditions addressed by the response action. The no further 

32 action letter shall be invalidated if the department 

33 demonstrates by clear, satisfactory, and convincing evidence 

34 that fraud 1-1as committed in demonstrating compliance v;ith a 

35 standard at the affected area that resulted in avoiding the 
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1 need for further cleanup of the affected area. 

2 3. The department shall provide, upon request, a no 

3 further action letter as to the affected area to each 

4 protected party. 

5 4. The department shall condition the no further action 

6 letter upon compliance with any institutiona~ or technological 

7 controls relied upon by the participant to demonstrate 

8 compliance with the applicable standards. 

9 5. A no further action letter shall be in a form 

10 recordable in county real estate records as provided in 

ll chapter 558. 

12 Sec. 17. NEW SECTION. 455H.303 COVENANTS NOT TO SUE. 

13 Upon issuance of a no further action letter pursuant to 

14 section 455H.302, a covenant not to sue arises by operation of 

15 law. The covenant releases the participant and each protected 

16 party from all civil liability to the state to perform 

17 additional assessment, remedial activity, response action, or 

18 other activities at the affected area. 

19 Sec. 18. NEW SECTION. 455H.304 CESSATION OF STATUTORY 

20 LIABILITY. 

21 Upon issuance of the no further action letter pursuant to 

22 section 455H.302, the participant and each protected party 

23 shall no longer have liability to the state or any other 

24 person under chapters 455A, 455B, 4550, 455E, and 455G as to 

25 any condition at the affected area associated with the release 

26 of a hazardous substance which has been the subject of the 

27 response action. 

28 Sec. 19. NEW SECTION. 455H.305 LIMITATION OF LIABILITY. 

29 l. As used in this section, unless the context requires 

30 otherwise: 

31 a. ''Environmental harm" means injury, death, loss, or 

32 threatened loss to a person or property caused by exposure to 

33 or the release of a hazardous substance. 

34 b. ''Environmental claim" means a civil action for damages 

35 for environmental harm and includes a civil action under this 
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" chapter for recovery of the costs of conducting a response 

2 action, but does not include a civil action for damages for a 

3 breach of contract or another agreement between persons or for 

4 a breach of a warranty that exists pursuant to the Code or 

5 common law of this state. 

6 2. Except as may be required in accordance with 

7 obligations incurred pursuant to participation in the land 

8 recycling program established in this chapter, all of t~e 

9 following, or any officer or employee thereof, are relieved of 

10 any further liability for any environmental claim resulting 

1~ from the presence of hazardous substances at, or the release 

12 of hazardous substances from, an enrolled site where a 

13 response action ~s being or has been conducted under this 

14 chapter, unless an action or omission of the persOJl, state 

15 agency, political subdivision, or public utility, or an 

16 officer or employee thereof, constitutes willful or wanton 

17 misconduct or intentionally tortious conduct: 

l8 a. A contractor working for another person in conducting 

19 any response action under this chapter. 

20 b. A state agency or political subdivision that is 

21 conducting a voluntary response action or a maintenance 

22 activity on lands, easements, or rights-of-way owned, leased, 

23 or otherwise held by the state agency or political 

24 subdivision. 

25 c. A state agency when an officer or employee ot the state 

26 agency provides technical assistance to a participant 

27 undertaking a response action under this chapter or rules 

28 adopted pursuant to this chapter, or to a contractor, officer, 

29 or employee of the agency, in connection with the response 

30 action. 

31 d. A public utility, as defined in section 476.1, which 1s 

32 performing work in any of the following: 

33 (1) An easement or right-of-way of a public utility across 

34 an affected area where a response action is being or has been 

35 conducted and where the public utility is constructing or has 
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1 main or distribution lines above or below the surface of the 

2 ground for purposes of maintaining the easeme~t or right-of-

3 way for construction, repair, or replacement of any of the 

4 following: 

5 (a) Main or distribution lines above or below the surface 

6 of the ground. 

7 (b) ?oles, towers, foundations, or other structures 

8 supporting or sustaining any such lines. 

9 (c) Appurtenances to poles, towers, foundations, or other 

10 structures supporting or sustaining any such lines. 

ll (2) An affected area where 

12 conducted that is necessary to 

a response action is being 

establish or maintain utility 

13 service to the property, including, without limitation, the 

14 construction, repair, or replacement of any of the following: 

lS (a) Main or distribution lines above or below the surface 

16 of the ground. 

17 (b) Poles, towers, foundations, or other structures 

18 supporting or sustaining any such lines. 

19 (c) Appurtenances to poles, towers, foundations, or other 

20 structures supporting or sustaining any such lines. 

21 3. This section does not create, and shall not be 

22 construed to create, a new cause of action against or 

23 substantive legal right against a person, state agency, 

24 political subdivision, or public utility, or an officer or 

25 employee thereof. 

26 4. This section does not affect, and shall not be 

27 construed as affecting, any immunities from civil liability or 

28 defenses established by another section of the Code or 

29 available at common law, to which a person, state agency, 

30 political subdivision, or public utility, or officer or 

31 employee thereof, may be entitled under circumstances not 

32 covered 

3 3 Sec. 

by this section. 

20. NEW SECTION. 

34 AN ADMISSION OF LIABILITY. 

455H.306 PARTICIPATION NOT DEEMED 

35 l. Enrolling a site pursuant to this chapter or 
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1 participating in a response action does not constitute an 

2 admission of liability under the statutes of this state, the 

3 rules adopted pursuant to the statutes, or the ordinances and 

4 resolutions of a political subdivision, or an admission of 

5 civil liability under the Code or common law of this state. 

6 2. The fact that a person has become a participant in a 

7 response action under this chapter is not admissible in any 

8 civil, criminal, or administrative proceeding initiated or 

9 brought under any law of this state other than to enforce this 

10 chapter. 

11 3. All information, documents, reports, data ?roduced, and 

12 any sample collected as a result of enrolling any property 

l3 under this chapter are not admissible against the person 

14 undertaking the response action, and are not dis~verable in 

15 any civil or administrative proceeding against the participant 

16 undertaking the response action except in a judicial or 

17 administrative proceeding initiated to enforce this chapter in 

18 connection with an alleged violation thereof. This 

19 prohibition against admissibility does not apply to any person 

20 whose covenant not to sue has been revoked under this chapter. 

21 4. Enrolling a site pursuant to this chapter or 

22 participating in a response action shall not be construed to 

23 be an acknowledgment that the conditions at the affected area 

24 identified and addressed by the response action constitute a 

25 threat or danger to public health or safety or the 

26 environment. 

27 Sec. 21. NEW SECTION. 455H.307 LIABILITY PROTECTIONS. 

28 The protections from liability afforded under this chapter 

29 shall be in addition to the exclusions to any liability 

30 protections afforded participants under any other provision of 

31 the Code. 

32 Sec. 22. NEW SECTION. 455H.308 LIABILITY FOR NEW 

33 RELEASE. 

34 Protections afforded in this chapter shall not relieve a 

35 person from l1ability for a release of a hazardous substance 
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l occurring at the enrolled site after the issuance of a no 

2 further action letter. 

3 SUBCHAPTER 4 

4 LAND RECYCLING FUND 

5 Sec. 23. NEW SECTION. 455H.401 LAND RECYCLING FUND. 

6 1. A land recycling fund is created within the state 

7 treas~ry under the control of the commission. Moneys rece:ved 

8 from fees, general revenue, federal funds, gifts, bequests, 

9 donations, or other moneys so designated shall be deposited in 

lO the fund. Any unexpended balance in the land recycling fund 

ll at the end of each fiscal year shall be retained in the fund, 

12 notwithstanding section 8.33. 

l3 2. The commission may use the land recycling fund to 

i4 provide for all of the following: 

15 a. Financial assistance to political subdivisions of the 

16 state for activities related to an enrolled site. 

17 b. Financial assistance and incentives for qualifying 

18 enrolled sites. 

19 c. Funding for 

20 chapter and deemed 

21 

22 

any other purpose consistent with 

appropriate by the commission. 

SUBCHAPTER 5 

MISCELLANEOUS PROVISIONS 

23 Sec. 24. NEW SECTION. 455H.50l RULEMAKING. 

24 In developing rules to implement this chapter, the 

25 commission shall do all of the follovJing: 

26 1. Direct the department to work jointly with the 

27 technical advisory committee. 

this 

28 2. Require that by July 1, 1998, the department and the 

29 technical advisory committee submit rules to implement this 

30 chapter and a report describing those rules to the commission. 

Jl 3. Adopt rules to implement and administer this chapter by 

32 October l, 1998. 

Sec. 25. NEW SECTION. 455H.502 TECHNICAL ADVISORY 

34 COMMITTEE. 

15 l. The technical advisory committee shall consist of a 

-21-



S.F. H .F. 

l representative of each of the following organizations: 

2 a. The Iowa environmental council. 

3 b. The consulting engineers council. 

4 c. The Iowa association of business and industry. 

5 d. The agribusiness association of Iowa. 

6 e. The Iowa league of cities. 

7 f. The department of economic development. 

8 g. The center for health effects of environmental 

9 contamination. 

10 h. The Iowa state university of science and technology 

ll college of engineering. 

12 1. The groundwater professional association. 

13 2. The technical advisory committee shall do all of tr.e 

14 following: 

15 a. Work jointly with the department to develop rules to 

16 implement this chapter. The rules shall include, but not be 

17 limited to, rules relating to the prioritization of enrolled 

18 sites. 

19 b. Prepare with the department a joint report by January 

20 l, 1998, for the general assembly regarding the status of the 

21 rule drafting. 

22 c. Prepare a joint report with the department regarding 

23 the proposed rules to be submitted to the commission. 

24 d. Select a chairperson and vice chairperson from among 

25 its members to preside at its meetings. 

26 e. Cease functioning once rules fully implementing this 

27 chapter are in effect. 

28 3. The members of the technical advisory committee shall 

29 be reimbursed for their actual expenses in accordance with 

30 section 7E.6, subsection 2, for performing the official duties 

31 of the advisory committee. 

32 Sec. 26. NEW SECTION. 455H.503 RECORDKEEPING 

33 REQUIREMENTS. 

34 The director shall maintain a record of the affected areas 

35 or portion of affected areas for which no further action 
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1 letters were issued under section 455H.303 and which involve 

2 institutional or technological controls that restrict the use 

3 of any of the enrolled sites to comply with applicable 

4 standards. The records pertaining to those sites shall 

5 indicate the applicable use restrictions. 

6 Sec. 27. NEW SECTION. 455H.504 TRANSFERABILITY OF 

7 PARTICIPATION BENEFITS. 

8 A no further action letter, a covenant not to sue, and any 

9 agreement authorized to be entered into and entered into ~nder 

10 this chapter and the rules adopted pursuant to this chapter 

11 may be transferred by the participant or a later recipient to 

12 any other person by assignment or in conjunction with the 

13 acquisition of title to the enrolled site to which the 

14 document applies. 

15 Sec. 28. NEW SEC7ION. 455H.505 EMERGENCY RESPOKSE. 

16 The provisions of this chapter shall not prevent or impede 

17 ~he immediate response of the department or a participant to 

18 an emergency which involves an imminent or act~al re~ease of a 

19 hazardous substance which threatens public health and safety 

20 or the environment. The emergency response action taken by 

21 the participant shall comply with the provisions of this 

22 chapter and the participant shall not be prejudiced by the 

23 mitigation measures undertaken to that point. 

24 Sec. 29. NEW SECTION. 455H.506 INTERIM RESPONSE. 

2S The provisions of this chapter shall not prevent or impede 

26 a participant from undertaking mitigation measures to prevent 

27 significant impacts on human health or the environment. A 

28 response action for the site shall not be prejudiced by the 

29 mitigation measures undertaken prior to enrolling a property 

30 in the land recycling program. The effects of any interim 

31 mitigation measure shall be taken into account in the 

32 department's evaluation of the participant's compliance with 

33 app:icable standards. 

34 Sec. 30. NEW SECTION. 455H.507 TRANSITION FROM EXISTI~G 

35 PROGRAMS. 
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l Except for any enrolled site which is the subject of an 

2 enforcement action by an agency of the state or the federal 

3 government prior to the effective date of this Act, for any 

4 property where actions similar to a response action have 

5 commenced pursuant to any provision of chapter 4558 prior to 

6 the effective date of this Act, the person carrying out the 

7 action shall elect within ninety days following the final 

8 adoption of rules implementing this chapter to either contitlue 

9 to proceed in accordance with the laws and rules in effect 

10 prior to the effective date of this Act or to proceed pursuant 

11 to this chapter. 

12 Sec. 31. NEW SECTION. 455H.508 PARTICIPANT SHIELD. 

13 A participant shall not be subject to either a civil 

14 enforcement action by an agency of this state or a political 

15 subdivision of this state, or an action filed pursuant to 

16 section 4558.112 regarding any release, response action, or 

17 condition which is the subject of the response action. This 

18 protection is contingent on the participant proceeding on a 

19 due and timely basis to carry out the response action. 

20 Sec. 32. NEW SECTION. 455H.509 REMOVAL OF A SITE FROM 

21 THE REGISTRY LISTING. 

22 An enrolled site listed on the registry of confirmed 

23 hazardous waste or hazardous substance disposal sites, 

24 established pursuant to section 4558.426, which has completed 

25 a response action as to the conditions which led to its 

26 original listing on the registry, shall be removed from the 

27 registry listing, once a letter of no further action has been 

28 issued pursuant to section 455H.302. 

29 Sec. 33. NEW SECTION. 455H.510 RELATIONSHIP TO FEDERAL 

30 PROGRAMS. 

31 The provisions of this chapter shall not prevent the 

32 department from enforcing both specific numerical cleanup 

33 standards and monitoring of compliance requirements 

34 specifically required to be enforced by the federal government 

35 as a condition of the receipt of program authorization, 
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l delegation, primacy, or federal funds. 

2 Sec. 34. NEW SECTION. 455H.Sll FEDERAL STRINGENCY. 

3 Any rules or standards established pursuant to this chapter 

4 shall be no more stringent than those required under any 

5 comparable federal law or regulation. 

6 EXPLANATION 

7 This bill creates a new chapter 455H in the Code to be 

8 known as the ''Iowa Land Recycling and Environmental 

9 Remediation Standards Act". The chapter is divided into five 

10 subchapters. 

11 In subchapter one, the bill states, as a declaration of 

12 policy, all of the following: 

13 1. There is real property in Iowa which is contaminated 

14 and which could be cleaned up and reused. 

15 2. There should be incentives to encourage the voluntary 

l6 cleanup of such property. 

17 3. After the remediation of such property, safe reuse of 

18 the property should be encouraged. 

19 4. The general assembly needs to address these goals 

20 through legislation. 

21 5. Cleanup p~ans should be based on the actual risk that 

22 contamination on the site may pose to the public health and 

23 safety or the environment, not on cleanup policies which 

24 require every site in Iowa to be returned to a pristine 

25 condition. 

26 Under the bill, the environmental protection commission 1s 

27 required to adopt rules to administer the chapter. The 

28 department of natural reso~rces is required to do all of the 

29 following: 

30 l. Enter into agreements or issue orders in connection 

3: with the enrollment of property into a program. 

32 2. Issue no further action letters upon the demonstration 

33 of complictnce with applicable standards. 

34 3. Enter into agreements or issue orders provid:ng 

J5 institutional and technological controls to assure compliance 
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l with applicable standards. 

2 The bill also establishes the land recycling program. Any 

3 person may enroll property in the program to carry out a 

4 response action. The department shall enroll property for 

5 which it has received notification of enrollment. The 

6 department shall also enroll property for which there has been 

7 an agreed-upon order issued, provided that the participant has 

8 executed a standard agreement with the department to carry out 

9 the response action. All participants shall enter into an 

10 agreement with the department to reimburse the department for 

ll actual costs incurred by the department in reviewing documents 

12 submitted as a part of the enrollment of the site, not to 

13 exceed $7,500 per site. The bill also enumerates certain 

14 properties that shall not be enrolled in the program, and 

15 stipulates when other affected property must be enrolled. ~he 

16 department shall issue a no further action letter when 

17 compliance is completed. Upon notification by the 

18 participant, an enrolled site may be withdrawn from the 

19 program at any time. 

20 In subchapter 2, the bill provides that a participant must 

21 carry out response actions which assure that conditions in che 

22 affected area comply with any of the following standards: 

23 background standards, statewide standards, or site-specific 

24 cleanup standards. All standards are to be jointly developed 

25 by the department and the technical advisory co~~ittee. A 

26 participant may use any combination of the standards and may 

27 propose to use the site-specific cleanup standards only. 

28 Until the standards are adopted by the commission, the bill 

29 provides that a participant may use the procedures set out in 

30 the department's rules implementing risk-based corrective 

31 action for underground storage tanks and, where relevant, the 

32 United States environmental protection agency's guidance 

33 regarding risk assessment for superfund sites. The bill 

34 provides for how compliance with these standards will be 

35 documented. 
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" The bill provides for factors to be considered in the 

2 development of site-specific cleanup standards, including 

3 exposure scenarios, exposure pathway characterizations, risk-

4 based corrective action assessment principles, and other 

S relevant site-specific factors. A variance from an applicable 

6 standard may be granted by the department if the participant 

7 meets certain specified requirements. Institutional and 

8 technological controls may be used by a participant to comply 

9 with cleanup standards. The bill provides that all 

10 participants shall obtain an environmental protection easement 

11 which shall run with the land, be recorded, and limit use of 

12 the property to industrial or commercial use. The bill also 

13 provides that a participant who is otherwise req~ired to 

14 obtain a permit, license, plan approval, or other approval 

lS under the Code may obtain a consolidated standards permit for 

16 which those permits, licenses, plan approvals, or other 

17 approvals are required. 

18 In subchapter 3, the bill provides that when a participant 

19 demonstrates that the affected area meets applicable 

20 standards, the department is required to issue a no further 

2: action letter. This letter shall include a statement that no 

22 further response action is necessary. The letter shall be 

23 invalidated if the department demonstrates by clear, 

24 satisfactory, and convincing evidence that fraud was committed 

25 in demonstrating compliance with a standard. Institutional or 

26 technological controls relied upon by the participant shall be 

27 identified in the letter. The letter shall be recorded in the 

28 county real estate records. The participant is entitled to a 

29 covenant not to sue by operation of law upon the issuance of a 

30 no further action letter. A no further action letter also 

31 entitles the participant to a cessation of statutory liability 

32 as to any condition at the affected area associated with the 

33 release of a hazardous substance which has been the subject of 

34 the response action. 

35 The bill defines certain liability protections and defines 
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l the circumstances under which those protections are not 

2 available. The bill also limits both the admissibility of 

3 participation in a response action and the ability to discover 

4 any information produced during participation in any civil, 

5 criminal, or administrative proceeding. 

6 In subchapter 4, the bill establishes a land recycling fund 

7 within the state treasury. The fund shall consist of moneys 

8 received from fees, general revenue, federal funds, gifts, 

9 bequests, donations, or other moneys so designated. 

10 Unexpended balances in the fund at the end of a fiscal year 

11 are retained in the fund. The bill provides that the fund may 

12 be used to provide for all of the following: 

13 1. Financial assistance to political subdivisions of the 

14 state for activities related to an enrolled site. 

15 2. Financial assistance and incentives for qualifying 

16 enrolled sites. 

17 3. Funding for any other purpose consistent with the 

18 chapter. 

19 In subchapter 5, the bill establishes the technical 

20 advisory committee and provides that it is to work jointly 

21 with the department to prepare rules to implement the chapter. 

22 Submission to the commission of the rules and a joint report 

23 describing the rules is required by July l, 1998. 

24 The bill includes provisions regarding recordkeeping and 

25 the ability of a recipient to transfer a no further action 

26 letter, a covenant not to sue, and any other agreement entered 

27 into under this chapter. The bill also provides miscellaneous 

28 provisions relating to emergency response, interim response, 

29 transition from existing programs, protection of a participant 

30 from enforcement actions by the state, removal of a site from 

31 the registry of confirmed hazardous waste or hazardous 

32 substance disposal sites listing, the relationship of the 

33 chapter to federal programs and funding, and federal 

34 stringency. 

35 
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SENATE CLIP SHEET APRIL 15, 1997 

SENATE FILE 528 
5-3509 

1 Amend Senate File 528 as follows: 
2 1. Page 1, line 14, by inserting after the word 
3 "tanks" the following: ", oth€r than petroleum 
4 underground storage tanks,". 
5 2. Page l, by inserting after line 22 the 
6 following: 
7 "lA. "Affiliate" means a corporate parent, 
8 subsidiary, or predecessor of a participant, a co-
9 owner or co-operator of a participant, a spouse, 

10 parent, or child of a participant, an affiliated 
11 corporation or enterprise of a participant, or any 
12 other person substantially involved in the legal 
13 affairs or management of a participant, as defined by 
14 the department." 
15 3. Page 1, line 24, by striking the words "that 
16 are" and inserting the following: "naturally 
17 occurring and". 
18 4. Page 1, line 26, by striking the words "at an 
19 enrolled site". 
20 5. Page 2, line 11, by inserting after the word 
21 "chapter." the following: "A participant is a 
22 participant only to the extent the participant 
23 complies with the requirements of this chapter." 
24 6. Page 3, line 4, by inserting after the word 
25 "by" the following: "purchase, eminent domain,". 
26 7. Page 3, by inserting after line 8 the 
27 following: 
28 "k. A government agency or political subdivision 
29 which acquires an enrolled site through voluntary or 
30 involuntary means, including, but not limited to, 
31 abandonment, tax foreclosure, eminent domain, or 
32 escheat." 
33 8. Page 3, by striking lines 31 through 34 and 
34 inserting the following: 
35 "d. The use of pesticides in accordance with the 
36 product label." 
37 9. Page 4, by striking lines 22 through 24 and 
38 inserting the following: "persons to voluntarily 
39 develop and implement cleanup plans." 
40 10. Page 4, lines 25 and 26, by striking the 
41 words "and nurtured with clear, predictable" and 
42 inserting the following: "through the adoption of". 
43 11. By striking page 4, line 32, through page 5, 
44 line 8. 
45 12. Page 5; by- inserting after line 15- the 
46 following: · 
47 "lA. Adopt rules establishingstatewide standards 
48 and criteria for determination of background standards 
49 and site specific cleanup standards." 
50 13. Page 5, by striking lines 22 through 26 and 
S-3509 -1-

Page 5 



S-3509 
Page 2 . .~ .·.: · -:~;:_,;£jtl~~"}~~:~:~~ 
1 .inserting the fol 
2 "4. Adopt rule~ establ 
3 submission, performa'rice, ·•a 
4 assessments, cleanup· pla·ns, 
.5 completion. The rules shal 
6 assessments, cleanup plans,.-···-· .. -·-

7 completion submitted by a part :f~;·=pr:.~~~it~~:} 8 prepared by or under . the · · .,,s._J.\'on 
9 appropriately trained profess ,"'!!Cgc ., .. · ·~···· 

10 groundwater professional ce 
11 4ssG.la. . .. · . -c:/, ,-~;F~~~~g~~tmfe~~;~~~:;~;~ 
12 5. Adopt rules for publ 
13 verification of a certificate 
14 department where the certifica 
15 conditioned on the use of an 
16 technological control." · 

i~ fori~~i~!~g~ · ~!::.t>::.inserting ·~~ri!1~~'tf;•*~;i~\t~~~?~i~~~~:;;;~~;;':;~'; 
19 "4. Take actions 
20 revocation, suspension, or 
21 agreements, ;•the issuailce' of 
22 of administrative or judicial· 't. 1i:ci¢i:!eclirtg 
23 the provisions of this aareerilteil:ts 
24 covenants, easements·,··or· 6~d;·~ji·~i~s~~d 
25 this chapter." . · . · 
26 15 • . : Page 6, by 'striking 
27 inserting the following: ·., ::g!~~!~~t!':~~~~~~~~~~ft 
28 "1. A person may enroll ·· 
29 recycling program pursuant· 
30 out a response action in accordance 
31 by the commission·which outli 
32 enrollment. The ~ligibility ~ui 
33 encourage the enrollment of all .. tes _potentially . ' 
34 eligible to participate under t;his chapter and .J>hall · 
35 not take into account any amounts the department may 
36 be reimbursed under this chapter·;.:·, : ··:-" · :::t'>~:.'- ·. · .. 
37 16. Page 6, line 21, by inserting after ~the woi:d .' '·-. 
38 "site." the following: "An agr_eement entered into : · · 
39 under this subsection must allow. the'departme:nt' ·access 
40 to the enrolled site and must require a demonstration 
41 of the participant's ability to'_carry "out ). response 
42 action reasonably associated with the enrolled site." 
43 17. Page 6, by striking lines 24 through 29 and 
44 inserting the following: .. ·. · _<. ·'';:>i:~:,. ;-;:: · ,:;:,,;;c;:,' .··-, ~ .· .· 
45 "a. Property for which corrective 'action fsneeded 
46 or has been taken for petroleum underground storage 
47 tanks under chapter 455B, division'IV, part 8. ,-; 
48 However, such property may be enrolled to .address 
49 hazardous substances other than petrol.eum from · 
SO underground storage tanks. ·'. , 
S-3509 -2-
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1 b. Property which has been placed or is proposed 
2 to be included on the national priorities list 
3 established pursuant to the federal Comprehensive 
4 Environmental Response, Compensation, and Liability 
5 Act, 42 u.s.c. § 9601 et seq." 
6 18. Page 6, by striking lines 30 and 31 and 
7 inserting the following: 
8 "c. An animal feeding operation structure as 
9 defined in section 455B.l61." 

10 19. Page 7, line 15, by inserting after the word 
11 "section" the following: "and shall, subject to the 
12 limitation on fees in subsection 3, be liable for any 
13 costs actually incurred by the department. The 
14 department or court may.determine that a participant 
15 who withdraws prior to completion of all response 
16 actions identified for the enrolled site forfeits all 
17 benefits and immunities provided by this chapter as to 
18 the enrolled site. If it is deemed necessary and 
19 appropriate by the department, a participant who 
20 withdraws shall stabilize the enrolled site in 
21 accordance with a plan approved by the department." 
22 20. Page 7, by inserting after line 28 the 
23 following: 
24 "Any remediation standard which is applied must 
25 provide for the protection of the public health and 
26 safety and the environment •. " 
27 21. By striking page 7, line 34, through page 8, 
28 line 3. 
29 22. Page 8, by striking lines 20 through 23 and 
30 inserting the following: 
31 "1. Methods to identify background standards shall 
32 be adopted by the. commission after consideration of 
33 the joint recommendations of the department and the 
34 technical advisory committee." 
35 23. Page 9, by striking lines 8 and 9 and 
36 inserting the following: 
37 "1. Statewide standards shall be adopted by the 
38 commission after consideration of the joint 
39 recommendations of the department and the. technical 
40 advisory·committee. The standards must provide for 
41 the protection of the public health and safety and the 
42 environment." 
43 24. Page 10, by striking lines 25 through 27 and 
44 inserting the following: 
45 "1. Procedures to establish-site-specific cleanup 
46 standards shall be adopted by the commission after 
47 consideration :of the joint recommendations of the 
48 department and the technical advisory committee. 
49 Site-specific cleanup standards must provide for the 
50 protection of the public health and safety and the 
S-3509 -3-
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S-3509 .... ···: - . 
Page . , 4 ··> :; ~>~~·>?'i~:·~~;,;z~~-;.::A~.'4~ 
· l environment."· -·.·.·,-. ;_,.,·.-,., .. ,.,, 
2 25. .Page '12, 
3 "tanks" .the following: ·,·:·"o'""·;:-·c..." 

.. . .. • Yfj. 
4 underground storage. tanks".• 
5 26. Page 12, ·lines 31 
6 words "or hazardous subs a'nces~~i·:·~~--~~~ 
7 utilize compliance" and _insert 
8 "shall comply". · .•... _ < · <"-·-:"f_ :·;··,.~I".Yi<l 
9 27. _Page 13,·1ine'·3, ·by 

,. 10 and inserting· the· following: 
11 28. Page 13, line 21, by 
12 "shall". and inserting the .f()l~o·w~e-~,y~~L~f~J£ 
13 29 •. ··Page 13 ,·:nne ··3o ,·'by ins-;· .i· ;;~t:o'fS:~~~1i~~~ 
14 "control.". the following: ··.".The !=I 

15 reasonable proof of financial ."":~)~-t-'~-''-'':':'r-~-!:,·~~ 
16 necessary l:o as'sure 'a 'tecuuu_J.\J4 
·17 effective.'' ..• :!;:,,,>~- · 
18 · 30. . Page '14 ,··~by 
19 following:· ,·:,-::.+:::;.< . _ .. , .. :·: _ .. 
20 · "e .. ,An environmental protection.'easemenc ~"--::?-'···'A·.~~.,-:;;;0:·~ 
21 31. ·Page '14, ''by striking lines 
22 inserting j:he follow1ng: :--.:·;·,- .. · · /. ;7];:~;/·,~~f~~:~j}~~-~~};-f~~ 
23 n 3 • If the '(lepartment IS ~·OOLII\-~Il<11. r 
24 compliance with :applicable' sta pursuanc 
25 subchapter 3 is· conditioned on a·· . _ . 
26 use of any real estat"e in the ·affected· · · · 
27 participant must utilize 'an iris'titut.ional: .·. 
28 the restriction in use is· to limit''the 

.29 nonresidential. use,. the participant:'·'mus :;"':::'!:.:.~;:-,,_:·~~-······ ·-· 
30 environmental protection easementvjis ;.the 
31 control. Environmental protection .ea.se,me,n 
32 be used to implement other ·ins 
33 technological controls. · An. n'l.!ir:onl!lental'1> 
34 easement must be granted by the fee'title owners 
35 the relevant real estate. ,The_par,ti,cipan't :~fi.'ill . ··'·· 
36 furnish to the department abstracts of title_ ,and other 

:.·_.· 

37 documents sufficient to enable the departme~t: _to ·;, '""'' 
38 determine that the easements wll:~. be .enforceable.:-:,An ·,_ 
39 environmental protection easenien't '~shall 'be<·iri ·a form · ::. 
40 provided by rule of the department~· :•':An. environmental .•. 
41 protection easement must provide ·all of the .. follo_wing: .. 
42 a. The easement names the state,· ·acting· through 
43 the department, ·as grantee. · _,,.; ·:);;,.:·,:,, :.~ .. ",:;:·.' .. <:";' ._ _··._ .,. 
44. b. The easement identifies the activity'.either , . 
45 being restricted 6r required through the:institutional 
46 or technological ·control. · . ·.· · ;_':;·4.i··~<' >'':~.-.:,;-;,~y· :·>·:-~ _ .. ·_, 
47 · c. The easement runs with the ··rand,:· binding ''the . · .. 
48 owner of the land and the owner: •:s ·successors· and ·.<:·'· <· 
49 assigns. · -· -· ·" . .-.-;~, ', · :, · · ·. <• • : .• ,.;. :-.. ,.;, ·;: : : ,.< 
50 d. The easement shall inC:lud~- an :acknowledgment by. 
S-3509 ~4- ... '·· · ·', .. 
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Page 5 

1 the director of acceptance of the easement by the 
2 department. 
3 e. The easement is filed in the 
4 recorder of the county in which the 
5 located and in any central registry 
6 created by the director." 

office of the 
real estate is 
which may be 

7 32. Page 14, line 23, by inserting after the word 
8 "participant." the following: "An environmental 
9 protection easement granted pursuant to subsection 3 

10 shall be enforceable in perpetuity notwithstanding 
11 sections 614.24 through 614.38. After the recording 
12 of the easement, each instrument transferring an 
13 interest in the area affected by the easement shall 
14 include a specific reference to the recorded easement. 
15 If a transfer instrument fails to include a specific 
16 reference to the recorded easement, the transferor is 
17 not entitled to any of the benefits provided by this 
18 chapter." 
19 33. Page 14, line 26, by inserting after the word 
20 "discontinued," the following: "modified,", 
21 34. Page 14, by striking lines 29 through 32 and 
22 inserting the following: "applicable standard. Upon 
23 review and approval by the department, the department 
24 shall issue an amendment to its no further action 
25 letter approving the removal, discontinuance, 
26 modification, or termination of an institutional or 
27 technological control which is no longer needed." 
28 35. By striking page 14, line 33, through page 
29 15, line 6, and inserting the following: 
30 "6. An environmental protection easement granted 
31 pursuant to subsection 3 may be released or amended 
32 only by a release or amendment of the easement 
33 executed by the director and filed with the county 
34 recorder. The department may determine that any 
35 person who intentionally violates an environmental 
36 protection easement or other technological or 
37 institutional control contained in a no further action 
38 letter loses any of the benefits provided by this 
39 chapter as to the affected area. In the event the 
40 technological or institutional controls f_ail to 
41 achieve compliance with t.he applicable standards, the 
42 participant shall.undertake an additional response 
43 action sufficient to demonstrate to the department 
44 compliance with applicable standards. Failure to 
45 proceed in a timely manner in performing the 
46 additional response action may result in termination 
47 of the participant's enrollment in the land recycling 
48 program." 
49 36. Page 
50 "notice" the 
S-3509 

15, line 21, by 
following: "or 

-5-

inserting after the word 
hearing". 
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Page ·6 .... · ..... . 

, 1 · 37. · Page 6, .line . ~:,:Jf~!;~:-ii[~~r1~~~!~~~!!·~~1~~~Il~;f~~j 2 "approval" the.followingi 
3 38. Page 16, line_S,'.J:>y .. 
4 "obtain" .the following: :;IO.froin 
5 39. Page 16, line 7, by i 
6 "rules." the following: ::,~A .v. ""·"' 

7 conditions ·of the consolidat 
8 be deemed to be a violation· 
9 rule, or regulation un9er· 

10 in connection with a . 
11 required and is subject to 
12 manner and to the same 
13 applicable statute, 'rule, :;~;?"'j;~~;u 
14 been. " · ·· :- ; ~.: ·,.:z,-::;;sti~~ri(~; 

;: ';· :··.<~: ~--~~ 
. ' ~..... .. . ' 

15 40. - . 

16 41. Page 16, line 25,-
,.,, •• _,-.-:. "-~'''r.,;;~·:: •C<C,.,,. ..... • 

17 "standards" the following!,,,, ....... , ... 
18 certified that the parti~d~~·:·~;j~WJ-~'tc' 
19 requirements for · i .j;~~~£~~~·~ 
20 42. By striking 
21 17, line 1, and 
22 "2. A no further 
23 the participant ana - ~· ' 

24 required to take any :fttri·hi>'r· 

25 related to any hazardous . . ...... . 
26 compliance with applicable standards ·ts . trated 
27 by the participant in ·accordanC:e w~th.'appl ·. . ~:<;· ·-· 
28 standards, except :for· continufnci'i:equfrements''}:c:"':~·~· ·· 
29 specified in the rio furthei' action lette,t;;!i;·o/'If .the. :·r . 
JO participant was· :a -.person ·.having':;;?COrlt::r.or:.~qve~ ... ~a -~g~_(\:::.:,+,:~;-::'-·-; ,_~; ~: .. 
31 hazardous substance, ·as 'that phrase is defined .in~ ~ ~::-- · 
32 section 4558.381, at the time of the"release; .. :a ~o·' 
33 further action letter may provide 'i:haf-··a' •·further :'cP 
34 response action may be required, where appropriate; to 

.. ·. 

35 protect against an imminent and subs_tantial threat to 
36 public health,· safety, and welfare.: A protected party 
37 who was a person having control over a hazardous ,. , · . · 
38 substance, as that phrase is defineq in .;:;ection .. . .. /> . 
39 455B.38l, at the time of the ·release;>may'.be ·required ·· 
40 by the department to conduct a further res[>onse ·;'-. , 
41 action, where appropriate, to protect against an· 
42 imminent and substantial threat to public_health, 
43 safety, and welfare. . . -·-. , , ·. ,. · ·:· :' ·· : ... 
44 If a person transl:ers property to an aff1.hate ·1n 
45 order for that person· or the affiliate tci :obtain ·a · .. 
46 benefit to which the_transferorwould not other~ise be 
47 eligible under this 'chapter or .to avoid an .. obligation 
48 under this chapter~·· the affiliate shall .be subject to ; · 
49 the same obligations and obtain the same. ·revf!l ,of·":·· .. 
SO benefits as those available to the transferor ~nder 
S-3509 -6-
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2 A no further action letter shall be void if the 
3 department demonstrates by clear, satisfactory, and 
4 conv~~cing evidence that any approval under this 
5 chapter was obtained by fraud or material 
6 misrepresentation, knowing failure to disclose 
7 material information, or false certification to the 
8 department." 
9 43. Page 17, by striking lines 16 through 18 and 

10 inserting the following: "party from liability to the 
11 state, in the state's capacity as a regulator 
12 administering environmental programs, to perform 
13 additional environmental assessment, remedial 
14 activity, or response action with regard to the 
15 release of a hazardous substance for which the 
16 participant and each protected party has complied with 
17 the requirements of this chapter." 
18 44. Page 17, by striking lines 21 through 27 and 
19 inserting the following: 
20 "Upon issuance of a no further ~ction letter 
21 pursuant to section 455H.302, except as provided in 
22 that section, the participant and each protected party 
23 shall no longer have liability under chapter 455A, 
24 under chapter 455B other than liability for petroleum 
25 underground storage tanks, or under chapters 4550 and 
26 455E to the state or to any other person as to any 
27 condition at the affected area with regard to 
28 hazardous substances for which compliance with 
29 applicable standards was demonstrated by the 
30 participant in accordance with this chapter and for 
31 which the department has provided a certificate of 
32 completion." 
33 45. Page 20, line 33, by inserting after the word 
34 "RELEASE" the following: "OR BEYOND AFFECTED AREA". 
35 46. Page 21, line 2, by inserting after the word 
36 "letter" the following: "or from liability for any 
37 condition outside the affected area addressed in the 
38 cleanup plan and no further action letter". 
39 47. Page 21, by inserting after line 2 the 
40 following: 
41 "Sec. NEW SECTION. 45SH.309 RELATIONSHIP TO 
42 FEDERAL LAW. 
43 The liability protection and immunities afforded 
44 under this chapter extend only to liability or 
45 potential liability arising under state law. It is 
46 not intended to provide any relief as to liability or 
47 potential liability arising under federal law. This 
48 section shall not be construed as precluding any 
49 agreement with a federal agency by which it agrees to 
SO provide liability protection based on participation 
S-3509 -7-
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S-3509 . 
Page 8 ·: · . ,. . . _, 

1 and completion· of a 
2 Sec. ~~·mT.n~ 

3 
4 l. . To encourage 
5 recycling of contaminated 
6 of this chapter, cities and .• ·-~ ·g~:g1~}~!~·~fr 
7 ordinance that the costs··_of · q!t:e,!lp<:•!ls 
8 actions under this chapter.a 
9 whole or in part, by 

10 six-year period. ·.A d ty ·or :~o.unty~;w7~,.,--
ll the option provided for under . 
12 provide that taxes levied _on nrcnPrt:v "''"'''-·''·" 
13 land recycling program under . .;:e.ach 
14 or for the benefit of the state;·_.--,--... 

15 district, or other taxing 9-i-~£;~-~;~~~~J~,:;~~~.~~~::;t;~~~;i;;~{ 16 provided in section 403.19, s 
17 the same manner as if -the enroll.ed nr·c~oP 
18 taxable property in ;an urban_ re"ne•lo'a:L 1;!E~1:J:E!,~~;-~~~ 
19 Incremental property taxes'co· llecte•d:· 
20 section shall be placed in a spec ::runci 
21 or county •. A participant ,shall:·"·lt-~~·"'.-F.~~~':'--~ 

. 22 moneys from the special fund.. _ •. _ .~--~-
23 carrying out a response action, 
24 rules adopted by· the commission .>.'.<·: 

. ... · 

25 fourth of the six years of col_ . _ _ _ . _ 
26 property taxes, the city or.· _ _ shallbegin_;jj:·;:::c-.:. 
27 decreasing by twenty'-five perce'rit :each year the _·amount 
28 of incremental property taxes :compiite·d ·undei _this ·_;_. '· ,.· 
29 t

. " . - --·~·- . .- ... ,,.·---;~ _ _.-::-.~":''::;; .. ~.:,-.,,;._.;~.,.: ..... -, .. f· .. <;'~- ''>";;;;_-t-'~)·;_,~ ·: •. .;-;_', -.- . sec 1on ..... ·--·. ----;-_-..--.... -... h: .. -..-.r-(-~·~:;.<,~""-~·-"~'···"-::-~, ....... /_..,;~,--............. . 
• . _ .• _,r ,"C:' _1_"'-' -~·~,'-.:.~...,·?'"_,,:_.--1'~-•_- .. 1- 'o"-·""--~'<>1'1'~· '.,:f;•'iJ:.-~ . 

30 · 48. Page 22, by striking 1~ne·;§.an~,J11ser~itJg _the 
31 following: _ · ··- ·· --·····_ ~- ·--· -~ :: -·-::~:~·-:- .. ·oy.o::~: ·.~.::.1~-::f;;-.~~~~~;:.~::-;.;:_;?-~}~_;- ·_:~-;..-_-:!~·-..-· ··.-

32 "e; An engineer employed by a· city ()[~county -'1~ich. 
33 is appointed jointly by the Iowa-league of <;tt~~:;'~~d 
34 Iowa state association of counties.·" . -· .:_:_, ··';·T:-·i:.\, '\ · 
35 49. By renumbering and correcting internal·:<:<-
36 numbering and references as necessary.-::_:· .. -' ::s-.;.· .. ' · 
By ALLEN BORLAUG . . BILL FINK ;; ,-;,_, ... · 

PATTY JUDGE . '< LARRY McKIBBEN- : . : · . . 
MERLIN E. BARTZ • '~ .' · .. , :_:~;:,2\,'oENNI.~ .!I.~,~:~L!~-CK:~.~' .:, . 

S-3509 FILED APRIL 14, 1997 . .· 
a~ "'~-'/!!>-, t;_7 f t?/17~/- · 

---·· :::s 

S-3513 
SENATE FILE 528 

1 Amend the amendment, S-3509, to Senate File 528 as 
2 follows: 
3 
4 
5 

1. Page 5, lines 16 and 17, by striking the wards 
"is not entitled to" and inserting the following: 
"may lose". 

S-3513 FILED APRIL 15, 1997 
ADOPTED 

(f.l/7~) 

By ALLEN BORLAUG 
BILL FINK 
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REVENUE 
Fees 

SENATE FILE 528 
FISCAL NOTE 

A fiscal note for Senate File 528 is hereby submitted pursuant to Joint Rule 
17. Data used in developing this fiscal note is available from the Legislative 
Fiscal Bureau to members of the Legislature upon request. 

Senate File 528 provides for the creation of an Iowa Land Recycling and 
Environmental Remediation Standards Act, including a Land Recycling Program. 
The Bill requires rules to be adopted by the Environmental Protection 
Commission to administer the Bill. 

ASSUMPTIOIIS 

1. The Land Recycling Program will require 5.0 PTE positions. The five 
positions will consist of an administrative assistant, an environmental 
engineer, and three environmental specialists. 

2. The maximum cost recovery per site is $7,500. 
3. There will be an average of 10 sites remediated per year. 
4. There are no federal funds available for the Land Recycling Program. 
5. Expenses for an Advisory Committee to develop the rules to administer this 

Bill will be a first year expense. 

FISCAL IIIPACT 

The estimated fiscal impact of Senate File 528 is a decrease of $264,000 in FY 
1998 and a decrease of $258,000 in FY 1999. Following is a table to show the 
breakdown. 

(dollars in thousands) 
Fiscal Year 1998 Fiscal Year 1999 

Current Proposed Increase Current Proposed Increase 
Law Law (Decrease) Law Law (Decrease) 

$ 0 $ 75 $ 75 $ 0 $ 75 $ 75 

EXPENDITURES 
Salaries $ 0 $ 253 $ 253 $ 0 $ 263 $ 263 

(FTE's) (0.0) (5.0) (5.0) (0.0) (5.0) (5.0) 
Support 0 70 70 0 70 70 
Advisory Com 0 16 16 0 0 0 

Total $ 0 $ 339 $ 339 $ 0 $ 333 $ 333 

Hl!T EFFECT $ 0 $ (264) $ (264) $ 0 $ (258) $ (258) 

SOUllCE 

Department of Natural Resources (LSB 2305SZ, AMF) 

2 , FISCAL NOTE, SENATE FILE 528 
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FILED APRIL 1, 1997 BY DENNIS PROUTY, FISCAL DIRECTOR 
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SENATE FILE 52j 
BY COMMITTEE ON WAYS AND MEANS 

(SUCCESSOR TO SSB 188.1) 

(SUCCESSOR TO SF 475) 

(AS AMENDED AND PASSED BY THE SENATE APRIL 15, 1997) 

- New Language by' the Senate 

* - Language Stricken by the Senate 

Passed Senate, Date --~-------
. {f.li:'t/11) t! 

Passed House, Date 4p"t'/ql 
Vote: Ayes Nays Vote: Ayes /tl 0. Nays 

Approved ---~.:...· _~·_J. L.:·!>Ja.o.w·~+,.1 • .._7__.·4 , ...,. . .1...! ..:l?l:.J..:C\1:1-i-

ABIU FOR 

1 An Act relating to the cleanup and reuse of contaminated 

2 property, environmental remediation standards and review 

3 procedures, participation in the remediation of contaminated 

4 property, liability fo.r the voluntary cleanup of contaminated 

5 property, liability protections, and establishing a land 
6 recycling fund. 

7 BE IT ENACTED BY THE GENERAL ASSEMBLY ·;OF.',· THE STATE' OF IOWA: 
, •. ~. ~··· ,., ... -~"->-' ·>-"_;;:: ~ r . ~ -. ,~~ ~ -~~:, .~ :- . ~- , 

H-1926 

--~--~i~rep~~~~ds~~a;~eF~;~a~;~·a:sf~~i~~~~, passed, and 
A 1. Page 25, by striking line 26. 4 fol~· .Page 25, by striking line 35 and inserting the 5 ~ow1ng: 

6 " h _. T e Iowa.groundwater association." 7 3. By renumbeclng, relettering, and redesignating 
~----~8~as necessary. 

_, .4 H-1926 
l'f .J ~" LOST 

By FALLON of Polk 
FILED APRIL 24, 1997 

( P, IS</'fj 

18 

19 

SF 528 
tm/cc/26 

U) 
I 

T) 
• 
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S.-F. SZK H.F. 

1 SUBCHAPTER 1 

2 GENERAL PROVISIONS 

3 Section 1. NEW SECTION. 455H.l01 SHORT TITLE. 

4 This chapter shall be known and may be cited as the "Iowa 

5 Land Recycling and Environmental Remediation Standards Act". 

6 Sec. 2. NEW SECTION. 455H.l02 SCOPE. 

7 The environmental remediation standards established under 

8 this chapter shall be used for any response action or other 

9 site assessment or remediation that is conducted at a site 

10 enrolled pursuant to this chapter notwithstanding provisions 

11 regarding water quality in chapter 455B, division III: 

12 hazardous conditions in chapter 455B, division IV, part 4; 

13 hazardous waste and substance management in chapter 455B, 

14 division IV, part 5; underground storage tanks, other than 

15 petroleum underground storage tanks, in chapter 455B, division 

16 IV, part 8; contaminated sites in chapter 455B, division VIII; 

17 and groundwater protection in chapter 455E. 

18 Sec. 3. NEW SECTION. 455H.l03 DEFINITIONS. 

19 As used in this chapter, unless the context requires 

20 otherwise: 

21 1. "Affected area" means any real property affected, 

22 suspected of being affected, or modeled to be likely affected 

23 by a release occurring at an enrolled site. 

24 2. "Affiliate" means a corporate parent, subsidiary, or 

25 predecessor of a earticieant, a co-owner or co-operator of a 

26 participant, a spouse, paren1.. or child of a participant, an 

27 affiliated corporation or enterprise of a participant, or any 

28 other person substantially involved in the lesal affairs or 

29 management of a participant, as defined by the department. 

30 3. "Background levels" means concentrations of hazardous 

31 substances naturally occurring and,generally present in the 

32 environment in the vicinity of an enrolled site or an affected 

~33 area and not the result of releases. 

34 4. "Commission" means the environmental protection 

35 commission created unc.er section 455A.6. 

-1-
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l 5. "Department" means the department of natural resources 
2 created under section 4SSA.2. 
3 6. "Director" 'means the director of the department of 

4 natural resources appointed.under section 455A.3. 

5 7. "Enrolled site ... means any property which has been or is 
6 suspected to be the site of or affected·by a release and which 
7 has been enrolled pursuant to this chapter by, a participant. 
8 8. "Ha:<~ardous substance" has the same meaning as defined 
9 in section 455B.381. 

10 9. "Noncancer health risk" means the potential for adverse 
11 systemic or toxic effects caused by exposure to 
12 noncarcinogenic hazardous substances expressed as the hazard 

13 quotient for a hazardous.substance. A hazard quotient is the 
14 ratio of the level of ~xposure of a hazardous substance over a 
15 specified time period to a reference dose for a similar 
16 exposure period. 
17 10. "Participant" means any person who enrolls property 
18 pursuant to this chapter. A garticipant is a participant only 
19 to the extent the participant complies with the requirements 
20 of this chapter. 
21 11. "Protected groundwater source" means a saturated bed, 
22 formation, or group of formations which has a hydraulic 

23 conductivity of at ieast forty-four-hundredths meters per day 
24 and a total dissolved solids concentration of less than two 
25 thousand five hundred milligrams per liter. 
26 12. "Protected party'~ means any, of .. t'he foH~wing: 
27 a. A part'icip~At:":' :inC:-iuding, bu.t. n6't limited to, a 

28 development authority or fiduciary. 
29 b. A person who develops or otherwise occupies an ·enr.olled 
30 site after the issuanqe of a f10 further .. actionJetter., 
31 c. A suc~essor or assignee _qf.''a' p;ot~cted 'p-~ity, 'a~ 'to an 
32 enrolled site of a protected p~ity'. . .. ' 
33 d. A lender which practices cominercial lending including, 
34 but not limited to, providing financial services, holding of 
35 securit{ interests, workout practices, and foreclosure or the 

-2-
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1 recovery of_funds from the sale of an enrolled sit~·-

2 e. A parent corporation or subsidiary of a participant. 

3 f. A co-owner or co-:operator, eith~r by joint· tenancy or a 

4 tenancy in conunon, _or any other party ~h~ring a legal · 

5 relationship with the participant. 

6 g. A holder o_E a beneficial interest of a land. trust or 

7 inter vivos trust, whether. revocable or irrevocable,. as'to any 

8 interests in a~ enrolled site. 

9 h. A-mortgagee or trustee of a deed of trust existing as. 

10 to an enrolled site as of the date of is15uance·of a no further 

11 action letter. 

12 i. A transferee of the_ participant whether the transfer is 

13 by purchase, .eminent domain, assignment, b~nkrul?tcy 
14 proceeding, partition, dissolution of marriage, settl'ement or 

' ' ,,_ ' - . 
15 adjudication of any civil action,_charitable gift, or bequest, 

16 in conjunc'tion with the acquisition of title to the :enrolled 

17 site. 

18 j. _An heir or devisee of a participant. 

19 k. A government agencxor:political subdiv.ision which 

20 acquires an enrolled site through vo·iunt'a'ry or ·involuntarY 

21 means, including, but not limited to, abandonment, tax ·· 

22 foreclosure, emine-nt domain, or ·es.cheat. 

23 13. "Release" means any. spilling, leaking, pumping, 

24 pouring, emitting, emptyin_g,_ discharging, injecting, escaping, 

25 leaching, dumping, or disgos_i[lg i~to ,the envito_nment of a_ 
26 hazardous substance, including-. the :abandonment or' _cii~carding; ' 

27 of barrels, containers, and· other ~,1osed receptacles 

28 containing any hazardous substance, but--excludes all of the 

29 following: 

30 a. Any. releas~ which re.suits. i~~ ~xposure t~ per::;ons solely 

31 within a <>torkplace; with res~ect t~ ·.a cla'im which such persons 
. ' ~ •. . . ' . • . .. • • . -· . • .- :'!' •': .:- ,. . 

32 may-assert against _the employer of such persons: 

33 b. Emissions from the engi~e exh~~~~ of a 'motor vehicle; .. . . .::: . . '-

34 rolling stock, aircraft, vess·el, or pipeline pumping station 

35 engine. 
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1 c. The release of source, by-product, or special n.\lclear 
2 material from a nuclear incident, as· those terms are defined 
3 in the federal Atomic Energy Act of 1954, if such release is 
4 subject to requirements with respect to financial protection 
5 established by the nuclear regulatory COI!U1lission under 42· 
6 u.s.c. S 2210 or, for the purposes of 42 u.s.c. S 9604 or any 

7 other response action, any release of' source' by-product, or 
8 special nuclear material from any proces.sing site designated 
9 under 42 U.S.C. S 7912(a)(l) or 7942(a). 

10 d. The use of pesticides in accordance with the product 
11 label. 
12 14. "Response action• means an action taken to reduce, 

13 minimize, eliminate, clean up, control,·assess, or monitor a 
14 release to protect the public health and safety or the 
15 environment. "Response act ion" includes, but is no.t limited 

16 to, investigation, excavation, removal" d~sposal, cleansing of 
17 groundwaters or surface waters, natural biodegradation, 
18 institutional controls, technological controls, or site 
19 management practice~. 
20 15. "Technical advisory coi!U1littee" means the technical 
21 advisory coi!U1littee created under section 455H.502, 
22 Sec. 4, NEw SECTION. 455H.l04 DECLARATION .OF POLICY. 
23 The general assembly finds and declares •all· of the 
24 following: 
25 

26 
27 
28 
29 
30 
31 
32 
33 

l. Some real property in Iowa i.s not put to. its hi.9hest 
produ~ti ~e u~~. be~a~s~·.it ·is :cb~~·~~i~a.t~~ dr i'~ 'is -~~~·~·~i. ved 

" -' ;. ·- . ~---·-::.·--··_-:·,_._ ·:"--:'--{·; ..... -... ,, .. _._-;--- .. -~-.. ,-:>, .. ,,,_.-.~ •'·' .-.. 

to be·. cont<imina ted as .. a: result ;'9f pcfs~;:~c~l,vity~ on.. t~e.. Eo>· 
property. Tbe . .reuse qf .. thes~· ,s"i~~.S;;.,i.s,;:~'n. i~P;?.~t:an.~;,: c§II\Iloneint: 
of a sound land-.us.E! pqlicy tha:t wlii;<p_r:~y~nt t,h'e. nee?:Iess 
development of prime farmland and open-:space and natural 
areas, and reduce public expenditures for installing new 
infrastructure. 

2. Incentives should be put in place, to encourage capable 
34 persons to 
35 3. The 

voluntarily develop and _implement cleanup glans. 
safe· reuse of property i!hould' be ericoi.iraqed ·through 
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1 the· adoption of. environment~:!,· remediation .st?n<iar.ds ,dev~1oped 

2 through an open process which.take,into account. th~risks 

3 associated with any release at the-site. Any remediation .. 

4 standards adopted by this state must provide for the 

S protection .of the public health and ~afety and the 

6 environment. 

-J/.7 Sec. 5. NEW SECTIOI'J. 45SH.l05 .DUTIES OF THE COMMISSION. 
- . -. ' :;:, 

8 The commission shall· do all of the following: . . . 

9 1. Adopt rules pertaining to the assessment-, evaluation, . . - . ' 

10 and cleanup of the prese.n.ce of hazardous. substances. which 
ll allow participants to. c~rry o~t response' .. act:ions using 

12 background standards, statewide standards, or site-specific 

13 cleanup standards. pursuant . to this chapter . 

14 2. Adopt rules estal::llishing statewide standards .and.·. 

15 criteria .for. det.ermination of background standards and site 

16 specific cleanup standards .. 

11 3. Adopt .rules· establishing a pr.ogr.am int~noed to 

18 encourage and. enhance assessment, evaluation, and cleanup. of 

19 sites which may have been the site of or affectedby_a· 

20. release. 

2l 4. Adopt rules establishing a .. prog~am to administ.er the 

22 land recycling fund established Jn section 455H.401. 

23 5. Adopt rules establishing .... r.equ.i.rements. for the · 

24 submission,· performance., and verification .of .site asses.sment.s, 

25 cleanup- Planse, and: certi"fica.tioris:•of .,Coinflet.ion. The . r.ules 
·.·. :-.--.' -·~_-.'- .. ··_' -;. .,-- ,, .. -~--- >--·--_•..,:.' .. . . ' '. --

26 shal.l .p.r.ov.i.de.,tnat; .. a·:u.:;:;s,ite .:qsses:smeitts:; ·cl:eanup· plans' an4_ 

27 certifica}iioris of-'ici.:Jlnp1,~ti-8!f;submitii:'ed J>x a partlcipant shall 

28 be pregared by or .u.ndei, the .$upervision,:of an appropriately 

29 trained gro.fessionalr .including a groundwa.t.er professional 
30 certified pursuant to 5l;!ction 4.55G.lS~ .' 

31 6. Adopt rules for gublic' notice of-the progosed 
32 verification of.a certificat:e of completion oy the department 

33 where the cer.tificate of·"cornpletion i's. conditioned on the use 

34 of an insti.tutional or .technologica1 .control. 

35 Sec. 6. NEW SECTION ... J!).SH.l06. AUTHORITY OF .. THE 
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1 DEPARTMENT. 

2 The department shall do all of the following: 

3 1. Enter into agreements or issue orders in connectio.n 

4 with the enrollment of property into a program establ~shed 

5 pursuant to this chapter. 

6 2. Issue no further action letters upon th~ demonstration 

7 of compliance with applicable sta.ndar.ds .for an affected area 

8 by a participant. 

9 3. Enter into agreements or issue orders providing for 

10 institutional and technological controls to assure compliance 

11 with applicable standards pursuant to this chapter. 

12 4. Take actions necessary, including the revocation, 

14 

15 

16 

17 

l3 suspension, or modification of·permits or agreements, the 

issuance of orders, and the initiation of ·administrative or 

judicial proceedings, toenforce the provisions of this 

chapter and any agreements, covenants, e'asements, or orders 

issued pursuant to this chapter. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Sec. 7. NEW SECTION. 455H.l07 LAND RECYCLING PROGRAM. 

1. A person may enroll property in the land recycling 

program pursuant to this chapter to carry out a response 

action in accordance with rules adopted by the commission 

which outline the eligibility for enrollment .. The eligibility 

rules shall reasonably encourage the enrollment of all sites 

potentially eligible to participate under this chapter and 

shall not take into ac.count any amountsH the department rna( be 

reimbursed under t:hiJ:b'chapte!:.::·: <:(,> ·. · :· .;;; .. ·.· 
2. · All pa!'HcipaiitS shall' ii!nl:'er' i~f6; an· agreemerit~'w1th the 

department to reimburse· the dej;ia'd:ment i'or actl.lal cos\:s 

incurred by the department •. in review1ng.d6cumerits, submitt-ed ·as 

a part of the enrollment of the site'. This fee shall not. 

exceed seven thousand five hundred dollars per enrolled site. 

An agreement entered into under this subsection must allow the 

33 department access to the .enrolled site and must .require a 

34 demonstration of the participant's ability .. to carry out a 

35 response action reasonably assoc.iated with the enrolled site. 
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1 3. All of the following shall not be enrolled in the land 

2 recycling program: 

a. Property for 3 which cor.~.ective actiqn _i,s. {leeded or _has 

4 been takenfor petroleum.underground.storage tanks.under 

5 chapter 4558, division IV, part 8. However, such .property may 

6 be enrolled to address _hazardous substances other than 

7 petroleum -from underground. storage tanks. 

12 

13 section 4558.161. 

14 4. If the site cleanup assessment"d"emonstrates: that _the_' 

15 release ori the en~~lled site has ~ffec.te,d addi tion:.al property 1 

16 all property 1 WhiCh iS_ ShOWn tO be affec~ed by -the I'~ lease On 

17 the enrolled site, shall be enrolle'd 'in:additi,on fb the 

18 enrolled site. 
" . . 

19 5. Following enrollment ofthe property in the land 

20 recycling program, the participant .shali"proceed qri a tTmely . -~ . . ' . . . 

21 basis to car.ry out respons.e actions in accordance with the 

22 rules implementing. this chapter. 

23 6. Once the participant l:!as demon_st-~a-t"ed the affected area 
24 is in compliance with" the_· standar<ii'd.es:Eribed ·_·in" subchapter . 2 I 

2 5 the.~depar tmen t :•shcill pro~eed 6~ ··~ _:'-g£~~1'§-:''oas r~ and:issliff: 8- .~ii:o . 
- .- .. __ ·:··· '· -:.'-:·:<-_.- .·,.:, -· ._ '"-~ '· :- ~--.:·-:·-·: .. '•, '• ,_ -.,...j,:_ -~,: _·-·.:.:··-_._: _· .-, ... 

26 further action letter pursuant to section 455H: 30L 
. - ' -··· .. ,-~_.,..,. -· 

27 7. The ·participant may withdraw-·t:ne·eotoHed. ·s:ite fr.orn 
•' - .- . - .· .. .... . ~ 

28 further partfcipation fn th~ "lan~ recycling program at. any. 

29 time upor.t wr.~tten notice tQ. the departrn~nt. Any participant 

30 who withdr~ws an enrolled S:ite. from f~r.t:l")er part;icipation in 
- '. . .. 

31 the program shall not be entitl~d to any refund.or credit for 

32 the enrollment fee paid pursuant~to this s~ction and shall, 

33 subject to the limitation on fees in. subsection 2, oe .liable 

34 for any costs actually'incurced by.the'aepartment: ·The· 

35 department or court may. determine J:hat.a participant who 
:- ,,,,. ' • '.l" ·' ~ ..... 
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1 withdraws prior to completion of all response actions 

2 identified for. the enrolled site forfeits all benefits 

3 immunities provided by this chapter as to the-enrolled 
and 
site. 

4 If it is deemed necessarx and-appropriate 
5 participant who 

6 accordance with 

withdraws shall stabilize 
by the department, a 
the enrolled site in 

7 

8 

a plan approved by the department. 
SUBCHAPTER 2 

RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES 

9 Sec. 8. NEW SECTION. 45.5!3:.201 CLEANUP STANDARDS. 
10 1. A participant carrying out a resp6nse action shall take 

11 such response actions as necessary to assure that conditions 
12 in the affected area comply with any of the following, as 

13 applicable: 

14 a. Background standards established pursuant to section 

15 455!3:.202. 
16 b. Statewide standards established pursuant to section 
17 455H.203. 
18 c. Site-specific cleanup standards established pursuant to 

19 section 455H.204. 
20 Any remediation standard which is applied must grovide for 
21 the protection of the public health and safety and the 

22 environment. 
23 2. A participant may use a comb_ination of these standards 

25 

26 

27 

24 to implement a site remediation plan and may propose to use 
the site-specific cleanup standards whether or not efforts 
have been made to .com_ply with· the background or statewide 
standards. 

""28 
29 
30 
31 
32 
33 

34 

3. Until rules setting out requirements for background 
standards, statewide ·siandafds.,;: or site-,~pecific. "cle'aJiup. ·· · 
stand~ rds -· are· -fin ail i\a-·dopted -b-y•;· fh~' ~6~is gr6ri;;~il:d ,:effective , -
participants ·m~y- ut-il;ize site~sp~tific .. cleanup standa.rds ·for 

any hazardous substance utilizing the proc,dures set out in 
the department's rules. implementing : r i~k-based .. corrective 
action for underground storage tanks and, where relevant, the 

35 United States environmental protection agency's guidance 
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1 regarding risk assessment for superfund,sites. 

2 4. The standards may be complied. wid{ through a . ' ' "" ..... - --. 

3 combination of response actions that may' ihcl~de', but are not 
- . . . . .. ~ . . . ·-

4 limited to, trea.tment, removal, technglo_gi~al or institutional 

5 controls, and· natural attenuation .and. other natural 

6 mechanisms, and can· include the u.se of innovative or other 

7 demonstrated measures. 

8 Sec. 9 .. NEW SECTION. 455H.202 . BACKGROUND.· S.TANDARDS. 

9 1. Methods to_· identify background standards .. shall be 

10 adopted by the.commission after consideration of the joint 

11 recommendations of the department and. the tecl:mical advisory 

12 committee. 

13 2. The demonstration that the affected area meets the 

14 background standard sh.all be· docum~pted by the .participant in 

15 the following manner: 

16 a. Compliance with the ba<:kground standard shall be· 

17 demonstrated by collection and analysis of representative 

18 samples from environmental media.of concern. 

19 b. A final report that documents compliance· with the· 

20 background standard shall be submitte,d ,to ,the .department and 

21 shall include, as appropriat~, allot the foli6wirig:· 

22 ( 1) A description ·Of p~oc~dures and conclusions. of the 

23 site investigation to characterize the nature., extent, 

24 direction, volume, and composition .of hazardous substances. 

25 (2) The basis for: selecting environmental_media of 

26 concern, d,escriptions qf, removal or-, .. dec,qntamination _procedures 

27 performed. in remedia·tion, and summaries .of. sampling. 

28 methodolqg.y and--analyti~al .results ,.which demonstrate that the 

29 background standard has,been colllpUed.with. 
• - r,-'• .·.• ' • ' ·: 

30 ( 3) . The basis fo.r determining _the- background levels. 

31 Sec. 10. NEW SECTION. 455H.~0.3 STATEWIDE STANDARDS. 

32 1. Statewide .. standards shall be adopted by the· commission 

33 after consideration .of the. ioint r.e.comritendations of .the 

34 department and the technical advisory.commit.tee. -The 

35 standards must provide for. the protecti-on of the public health 
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1 and safety and the environment. 

2 2. In establishing the~e standards, all of the following 
3 shall be considered: 

4 a. Separate standards shall be established for hazardous 

5 substances in soil, in groundwater which is a protected 

6 groundwater source, and in groundwater which is not a 

7 protected groundwater source. 

8 b. In groundwater which is a protected groundwater source, 

9 the standards shall be no more protective than the least 

10 restrictive of the maximum contaminant levels established 

11 pursuant to the department's drinking water standards, a 

12 standard reflecting an increased cancer risk of one in one 

13 million, or a standard 

An affected area 

reflecting a noncancer health risk of 

shall not be required to be cleaned up 14 one. 

15 to concentration levels below or more restrictive than 

16 background levels. 

17 c. In groundwater which is not a protected groundwater 

18 source, the standards shall be no more protective than the 

19 least restrictive of a standard reflecting an increased cancer 
20 risk of one in ten thousand or a standard reflecting a 

21 noncancer health risk of erie. An affected area shall not be 
22 required to be cleaned up to levels below or more restrictive 

23 than background levels. 

24 d. In soil, the standards shall be no more protective than 

25 the least restrictiv~ of a sta!ldard reflecting an increased 
26 cancer r.isk ~f one' ;r~:i·q!le ~n{illi~~;,lk. a5~~~n·dJ~.d/ re!'~'e'dtfrlg a 
27 non cancer health r {sk' Or' One·. 'An\{:de~'t'~d :~re~;'shanhiot be 

28 required to be cleaned up to c~ncent'ration' levels below or 
29 more restrictive than background: levels.· 
30 3. The demonstrat.ion that ~he:;aff~ct~d area m~~ts '·the 

31 statewide standard shall be documented by the participant, as 
32 appropriate, in the following manner: 

'; ···:1· 

33 a. Compliance .with cleanup lev.els shall be demonstrated by 

34 collection and analysis of representative samples from the 
35 environmental medium of concern. 

-10-
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1 b. A final report that documents comppance wi.th the 

2 statewide standard shall be submitted to· the d~partment whith 

3 includes, as appropriate, the descriptions·· of "procedures and 

4 conclusions of the site investigation to.,ci')aracterize the 

5 nature, extent, direction, i:ate of movement at the site and 

6 cumulative effects, if any, voiume, composition, and 

7 concentration of hazardo~s substances in environmental llledia, 
- - .. ~ .. 

8 the basis for selecting environmental-media of concern, 

9 documentation supporting the sel~ction of residential or 

10 nonresidential exposure. factors, descriptions of-removal or 

11 treatment proc~dures performed in remediation,.and' summaries 

12 of sampling methodology and analytic!'~! rE?sults which 

13 demonstrate that hazardous-substances h~ve been removed.or 

14 treated to applicable levels. 

15 Sec. 11. NEW SECTION. 455H. 204 SITE-SPECIFIC CLEANUP 

16 STANDARDS. 

17 •1•.--•P•r•o•c•e•d•u•r•e•s._t_o __ _.e•s~t•a•b•l•i•_s•h•.•s•i•t•e•-•s•p•.•e•c•i•f•i•c._c•l•e•a•n•u~p._s_.t•a•n•d•a•r•d._s 
18 shall be adopted by the coinmission after .consideration of the 

19 joint recommendations of the_ departmerit.and the technical· 

20 advisory committee. Site-specific Cleanup standards inust. 

21 provide for 'the protection of the public health and safety and 
22 the environment; · · · 

23 2. Site-specific cleanup standards and appropriate 

24 response actions shall take into ac~ount all of the following . ·. -, ,. -·· .. . . . . . 
25 provided-,_,however.,_ that: •. an· . .(!.ifected-_.ar,ea.shall notbe required 

··:: ·--._':" :_,,_;; _.- :·_ :;-:;_.: ~;-,i:~.--;.q;. ...... ·-,-.;~'··': _ ... :·;·li.;;._·:<'!~-~~~- ~;~:-.;:;;~ ;.1_; .<<-.'_~_;_ • :::~ . ) ' . - • 
26 to be •cleaned ~p tO'•leyels_'"be;Iow or m,(Si~Crestrictive than 

. • • . ' -~- • . ~ r •. '-- . ::.- ·' ~- -f.,, . . ;,,. ,.,_. :' ... ,: - . . . -- . 

27 background levels:,. ·and': iri -groundwater .~lhich is .not a .protected .· . . -., . ~ ' ' ' - . 

28 groundwater source, to a conc:entration level which presents an 

29 increased cancer risk of less. than one In ten thousand: 
;·-:..·· 

30 a. The most appropriate. ,exposure .scenar_ios based on 

31 current or probable future residential, ·.cciinmerCial, a . . . , . .. . . . . . 
32 industrial, or other industry accepted. s.cenar_ios: 

33 b. Exposure pathway characteriza.ti~ris ·including 
.. 

34 contaminant sources_,· transport mechanisms, and exposure 

35 pathways. 
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1 c. Affected huma.n or environmental receptors and exposure 

2 scenarios based on current or probable projected use 

3 scenarios. 

4 d. Risk-based corrective action assessment prinCiples 

5 which identify risks presented to the public health and safety 

6 or the environment by each released. hazardous. substance in a 

7 manner that will protect the public health and safety or the 

8 environment using a tiered procedure: consistent with the 

9 American society for testing of matetlals: standards applied 

10 to nonpetroleum and petroleum haza.rdous substances. 

11 e. Other relevant site-specific r isk-:rela.ted factors such 

12 as the feasibility of available technologies, existing 

13 background ·levels, current and p1~nned future·u~es, 
14 ecological, aesthetic, and other relevant criteria, and the 

15 applicability and availability of. te~hnological al)d 

16 institutional controls. 

17 E. Cleanup shall not be required, in an affected area that 

18 does not present any of the following: 

19 (1) An increased cancer risk at hhe point of exposure of 

20 one in one million for residential a~eas or one in ten 

21 thousand for nonresidential areas. 

22 ( 2) An increased non cancer health risk at the point of · 

23 exposure of. greater than one. 

24 3. The concentration oE a hazardous substance in an 

2S environmental n\edium of concern at an affected area where the . ,, . . 
26 si'te-sp'et:ific 'stanaarA· has been seJ:ected shall n_o_t be required 

27 to meet the siteC:spe'oLfic standa.rd if· the sit~~~!?e.cif ic 

28 standard i.s .. numtniddly .. .lt!ss:. i:'han; th~- packg~pudd l~~.eL.' In 

29 such cases, Hie bac;kgJounci .iev(ef shah, apply.;. , .... 
• . ' . ' . i ' • • 

30 4. Any participant electing to cc~mply .. with• site-specific 
31 standards establis~d by:: i:his sectio!t shall submit, as . . .:w,; . ' . . . 

32 appropriate, all .. of the following reports and evaluations for 

33 review and ,appro~al by the department:~ 
34 a. A site-specific ris~ assessmeht report and a cleanup 

35 plan. The site-specific risk assessment report must include, 

-12-
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1 as appropriate, ·au of the following: __ 

2 (1) Documentation and-descriptions of.,pr-ocedures,.and 

3 conclusions from the .s.ite. investigation to characterize the_ 

4 nature, extent, direction, rate of movement, ·volume,. and 

5 composition of ha:~:ardous substances. 

6 (2) The concentration of·hazar.dous substances.in 

7 environmental med'ia- of concern, including- summa-ries .of 

8 sampling methodology and analytical results. 

9 (3) A fate and transport analysis to demonstrate .that no ,. 

10 exposure pathways exist. 

11 If no exposure pathways exist, a risk,·.assessmerit report and 

12 a cleanup plan are not r-equired an~ no ·remedy is require.d to 

13 be proposed or completed. 

14 b. A final r-eport demonstrating ccmplianc~ 'with_ site-

15 specific cleanup standards has been completed _in accordance 

16 with the cleanup plan. 

17 c. This section does not preclude ,a par-ticipant from 

18 submitting a sHe-specific risk assessment r~port and cleanup 

19 plan at one time to the department for- review. 

20 5. Upon 

21 assessment 

submission of either a. site-specific risk 

report or a cleanup plan to the department, the 

22 department shall notify the participant of any deficiencies in 

23 the report or pian in a timely manner. 

24 6. OWners and operators· of underground. s-tor.age tanks other 

25 than petroleum underground storage tanks, ab:oveg:round storage 

26 tanks, and pipelines which .contain .. or ,have cont.pine!] petroleum. 

27 shall _comply y~i-th the>corr·ective/action,."r.Ues.- is,s,u.~.d pt,tr.suant 

2.8 to chapter: ~SHi'·d:i:;,-iii'on· iv',: ~~:it:,8;; ~t~ s.l~isfy. the · 

29 requirements of this· sectio·n. "' ' •· 
' ' . ,. 

30 Sec. 12. ·NEW SECTION. 455H.20'5 VARI~CES. 

31 l. A participant may apply to .the. d'epar.tment for a 

32 variance from any applicable pr::oV.ision of this, _chapter. 

33 2. The department may issue a variance .:from applicable. - . 
34 standards orly if the participant· demonstrates· all of the 
35 following: 

·-u-
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1 a. The participant demonstrates either of the_followi!lg: 

2 ( 1) It is_ .technically infeasible to comply with _the 

3 applicable s.!:anda rds. 

4 (2) The cost of complying with the -appiicable _standards 

5 exceeds the benefits. 

6 b. The proposed alte.rnative standard or set of standards 

7 in the terms and conditions set forthin the application will 

8 result in an impro'vement of environmental condi ticins in . the 

9 affected area and ensure .that the public 'neillth and safety 

10 will be protected. 

11 c. Th~ establi"shment of and compliance with the 

12 alternative standard or set o~ qtandards in .the terms and. 

13 conditions is necessary.- to :pr.omote,. protect; preserve;· or·· 
.. - :-·._·; . 

14 enhance employment opportunities or the reuse of the enrolled 

15 site. 
' . '.· .. - .• 

16 3. If requested by a p~rticipant, ,ttie department may :lssue 

17 a variance from any other provision.of_this chapter if_the 

18 department determi'n'es that the varian~e would be consistent 

19 with the declaration of policy of ~his chapter'i~d-is .. 
20 reasonable under the circumstances. 

21 Sec. 13. NEW SECTION. 455H.206. INSTITUTIONAL AND. 

22 TECHNOLOGICAL CONTROLS. 

23 1. 

24 under 

In achieving compliance with the cleanup standards 

this. ch~pter, a participantmay .use an .. insdtutional or 

25 technological contro~. ,,,.The__.di-r:ec~o-rc:Jl\ay·,.:requi;re:;:·reas.onable 

2 6 p root . of 'i~~and.~~.;:i~';i~:ahCieF&,!tel'I:.-e'i:-$eC:es:s'a~.f4:B··.asslite'''1i:' '"· ·: . 
27 techholog'fcal control~r.ema'bs.''i!f?f'ect'fl.r~>· <,·. ' ,.., -~ ···· .... .. ,., 
28 2. 

29 of the 

30 a. 
31 b. 

32 c. 

33 manner 

An institutional or ;technoli,gic:al.c()ntrol.indtides any ... 
follqwing: . · · .·· ··-·, :~ ,.. ... . . ·. 

A state or fed~r.al law .or-regulation:. 

An ordinanC:e of ... a'n:Y'. 'P(>li£i.Cal ~s~hdivi'slon. of the state, 
--' - ·• ' - ,, ... ·, ,. ' •t: ..... ,, ' ... . .... . " l. . .' . " •.. ' . 

A contractual obligation· r.eccirded and· ex.ecuted in a 

satisfying chapter 558. 

34 d. A control whic:;h the participant can demonst_rate reduces 

35 or manages the risk from a release through the period 

-14-
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1 necessary to comply with the applicable standards. 

2 e. An environmental protection easement.-. 

3 3. If the department; s determination o:t. colnp1-iance .wHh 

4 applicable standards pursuant to subchapter ;·3 'is-conditioned 

5 on a restriction· in the use 'o'f any" t'eal es:f:a.te·- in' the af.fected 

6-aiiiroiiieiiiaioi'....;tiihiiie._.piiiaiiirioi_t_l_. c-i r._a.,noiiit_m_u_s_t __ u_t_i_l_l_. z .. e._.a,;,;n_.i_n_s_t_i_t_u_t ... i.o;.;n;,;;a•l···--c.,o.,.n·t·r·o·l--~ . 
7 If the restriction in use is to limit the· uS'e -to ' 

8 nonresidential use, the participant must use an environmental 

9 protection easement: as·· the iris.fi'tut:ional controL .. 

10 Environmental protection easements may arsocbe used 
... 

11 implement other institutional or technological c·oiitrols.. An 

12 environmental protection easement must-be.$rantedhy thefee 

13 title owners of the. relevant real estate. ·The participant. 

14 shall furnish to • the depai'tment: 'aostr•acts •of- title and other 

15 documents sufficient to enable the '.depar tmerit to ·a~terinine 

16 that the easements will be enforceable.. An et'niironmental 
17 protection easement shall-be- iri-a forni pr-ovidedHby. rule: of the 

18 department; An ell vi ronmental protecti-on· easement must ~provide 
19 all of the· following: 

20 .a. The easement names the state1 acting thr6ugh'the' 

21 department, as9rantee. .· 
22 b. The easement identifies the activity either beins 
23 restric-ted or required through the institutional·:·ar · 

2 4 technological corit rol. . · ' _ 
•' - --~ '-- •' ···- '"" ... '' ··- ~~'-" , .. ·, .' --.. ' - ··-~---~ ....... __ .- . - : ... ' 

2 5 c • · T!)e" ~semen.t.. ;runs.~-~J;;t)l- ''t¥\l.An9.t l>i n_?..i:n?(t'be • ro~e:r:-'0'&."' ::-:: . ·. _ 
26 the lan&:and''the' owne:t~.s -~!ucc~ssors· and' ass'i.sns'; .... ·. . . . 

27 d. The e.asement .shall"~Ln'crua~·:an:ac'ftno.wledgment by the 
'• ' . - ' ' ·- ' ' :.. -· ' _, -: -' ·' 

28 director of acceptance of''the :e~seroe-nt bf the ;:L<>.pa·rtment. · 
29 e. The easement is .fi'ledc in' tne office of • e -recorder of 
30 the county in which .the real estate is lociite.d.and' in~ any 
31 central registry which·'may 'be<:creat'e<f.by"'xhe•- dfrector •. · 
32 4. If the use of an i'nstitution'al or' technological control 
33 is confirmed.' in a no further action l'e·tt-er issued pursuant to 

34 section 455H. 301, ·the institutional or techilOlogical control 
35 may be enforc_ed in district court by the department, a 

-15-
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1 political subdivision of this state, the participant, or any 

2 successor in 1nterest to the participant. An enviro~mental 

3 protection easement granted pursuant to subsection 3 shall be 

4 enforceable in perpetuity notwithstanding sec~ions 614.24 

5 through 614.38. After the recording of the easement, each 

6 instrument transferring an interest in the area affected by 

7 the easement shall include a specific reference to the 

8 recorded easement. If a transfer instrument fails to include 

9 a soecific refere~ce to !h~ re~£rded easement, the transferor 

10 may lose any of th~penefits pr£vjqed by this chapter. 

11 5. An institutional or ~echnological control, except for 

12 an environmental protection easement, may be removed, 

13 discontinued, modified, or ~erminated by the participant or a 

14 successor in interest to the participant upon a demonstration 

15 that the control no longer is required to assure compliance 

16 with the applicable standard. Upon review and approval by the 

17 department, the department shall issue an amendment to its no 

18 further action letter approving the removal, discont~nuance, 

19 modification, or termination of an institutional or 

20 ~echnological control which is no longer r.eeded. 

21 6. An environmenta:. pr~s:._c_t;,~,'?.!:,.:;asement granted pursuant 

22 to subsection 3 ~ay be released or amended only by a release 

23 or amendment of the easement executed by the director and 
,,_·~· .... ~ • . . ..-. < i ,__;.. _________ _ 

24 filed with the county recorder. The department may determine 

25 that any person who ir.tent1ona~ly violates an environmental 

26 protection easement or other tech~ological or institutional 

27 control contained in a no further ac~ion -· 28 the benefits provided by this chapter as 

letter . .. 
\..O ~..ne 

:.oses a:1y of 

affected area. 

29 In ~he ever.t the technolog:ca: or institutio~al controls fail 

30 to achieve compliance t-1it!": che applicable standards, ::he 

31 participant sr.all undertake an addi~icnal response action 

32 sufficier.t ~o de~&~?j!.ate tc ~~~ ?e~ar~ent compliance with 

33 as;glicable standards. ~~~}'-Ire ,.~O_J;~rocee~ in a timely manner 

34 in performin~!.,;;he additional respOI'.se act~on r.lay result ~n 

35 termination of ..:;he_::>~,ticipant's enroLr.1ent in tr.e land 
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1 recycling program. 

2 Sec. l4. NEW SECTION. 455H.207 RESPONSE ACTION 

3 PERMITTING REQUIREMENTS. 

4 ~. A participant '.vho would be otherwise required to obtain 

5 a permit, license, plan approval, or other approval from the 

6 department under any provision of the Code may obtain a 

7 consolidated standards permit for the activities in connection 

8 with the response action for which the permit, license, plan 

9 approval, or other approval is required. The consolidated 

lO standards permit shall encompass all the substantive 

11 requicements applicable to those activities under any 

12 appl1cable federal or state statute, rule, or regulation and 

13 any agreements the director had entered into with the United 

14 States environmental protection agency under those statutes, 

15 rules, or regulations. 

16 2. In addition to any other notice or hearing requirements 

17 of relevant chapters, at least ten days prior to issuing a 

18 permit under this section, the direc:or shall publish a notice 

19 of the proposed permit which contains a general descript1on of 

20 the activities to be conducted in the affected area under the 

21 permit. The notice shall be published in the official 

22 newspaper, as designaced by the county board of supervisors 

23 pursuant to section 349.1, of the county in which the site is 

24 located. A person :nay submit <vrit~en or oral comments on or 

25 objections to the permit. After considering the comments and 

26 objections, the director shall approve or de~y the application 

27 for the consolidated standards permi~. 

28 3. A participant issued a consolidated standards permit 

29 under this section in connection with a part~c~lar activ~ty is 

30 not required to obtain a permit, license, plan approval, or 

31 other approval from the department in connection wi~h any 

32 activity under the applicable prov~sions of the Code or ru:es. 

33 A participant who obtains a consolidated standards permit ~or 

34 a particular activity is deemed to be in compliance witl1 the 

35 requ1rement to obtain from the department a permit, L_c,.rlse, 

-l7-
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1 plan approval, or other approval in connection with the 

2 activity under the applicable provisions of the Code or rules. 

3 A violation of the conditions of the consolidated standards 

4 permit shall be deemed to be a violation of the applicablj 

5 statute, rule, or regulation under which approval of 

6 activities in connection with a response action would have 
a t -

7 been required and is subject to enforcement in the same manner 
• !UL&L:W::-.!LL!!!Ji&!Ul:ZW]Im& • 

8 and to the same e:tent;_ ~-~ .... C:....~~9-~-C:t .. ~o~ .. ~f_!:_tl~ applicable 
9 statute, rule, or regulation would have been. 

10 

11 

'f'l2 

SUBCHAPTER 3 

EFFECTS OF PARTICIPATION 

Sec. 15. NEW SECTION. 455H.301 NO FURTHER ACTION 

13 LETTERS. 

14 1. Once a participant demonstrates that an affected area 

15 meets applicable standards and the department has certified 

16 that the participant has met all requirements for completion, 

17 the department shall promptly issue a no further action letter 

18 to the participant. 

19 2. A no further action letter shall state that the 

20 participant and any protected party are not required to take ---------===""""'' ===- .. __ ·····---·· .---- .co;;.oco""·'··· •. .-.-.,.~,r..._<_ 
21 any further action at the si_t~.:~,~-~-~-r;_SL,.!_<::; .. ~.~.PX. hazardous 
22 substance for which compli'!,~~~~ ~!.,_!:~ applicable standards is 

23 demonstrated by __ ~he_=I29:-E.!:}:__~lJ~£1nt_,__±.,.n~. ~s,:ordance with applicable 
24 standards, except for continuing requirements specified in the ----====·=---... . . .. .. = -----~-:--...,.-_-=,-:-_.,.. ·-· ~= mr 

25 no further action letter. If the £articipant was a person 

26 having control ~ver a hazardous substance, as that phras1 is 

27 defined in section 45~8.381, at the time of the release, a no 

28 further action letter may 2rovid~ that a further response 

29 action may be reguired, where appropriate, to protect against 

30 an imminent and substantial threat to public health, safety, 

31 and welfare. A protected party who was a person having --==--;;·:-=.=·.=-=c;:c=.,-=_......, _______ _ 
32 control over a hazardous substance, as that phrase is defined 

en• rn-- lilt ra r=rw wmr· ·· ·· 'tH'I · w <··, · ..... lft h xc,... ¢ 

33 in section 45~B. 3}U;-/ at,J;he,,time of the release, rna~ be 
7 

34 required by ~.h~. d~p~;tme,;;t .~~ conduct a fur t::her response 

35 action, wh.;.,r;. :;pprogr ia te!. t?' erotect .. ag 3. ins t an imminent and 
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1 substantial threat to public health, safety, and welfare. 

2 If a person transfers property to an affiliate in order for 

3 that person or the affiliate to obtain a benefit to which the 

4 transferor would, ;;;C?,~1,,0S7l;.t;E:-tig7.)?.e.a· elfgible under this chapter 

5 or to avoid an ,2,_b2:l;l~,t.io_n ~~d-~-~ ~thi~ -~~-ae._~~r! t~.e affiliate 
6 shall be subject t.?w.J:h_z g,~r;te=,2.2}.i2ations and obtain the same 
7 level of benefits as those available to the transferor under 

8 this chapter. 

9 A no further action letter shall be void if the department 

10 demonstrates by clear, satisfactory, and convincing evidence 

11 that any approval under this chapter was obtained by fraud o~ 

12 material misrepresentation, knowing failure to disclose 

13 material information, or false certification to the 

14 department. 

15 3. The department shall provide, upon request, a no 

16 further action letter as to the affected area to each 

17 protected party. 

18 4. The department shall condition the no further action 

19 letter upon compliance with any institutional or technological 

20 controls relied upon by the participant to demonstrate 

21 compliance with the applicable standards. 

22 5. A no further action letter shall be in a form 

23 recordable in county real estate records as provided in 

24 chapter 558. 

25 Sec. 16. NEW SECTION. 455H.302 COVENANTS NOT TO SUE. 

26 Upon issuance of a no further action letter pursuant to 

27 section 455H.301, a covenant not to sue arises by operation of 

28 law. The covenant releases the participant and each protected 

29 party from liability to the state, in the state's capacity as 

30 a regulator administer~?g en~iro~mental programs, to rerforrn 

31 additional environmental,... as;.;!~.~ ... r;,t, remedial acti vi t;t, or 

32 response action wi th,.E~<;.~ .... ..t;,~e release of a hazardous 

33 substance for whic~he. part i~.i.E.~.~t .~~.e ... a:.~. pr,<;,tected party 
34

1
has corn~lied with the re~ui;ern~~~s of this chapter. 

35 Sec. 17. NEW SECTION. 455H.303 CESSATION OF STATUTORY 
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l LIABILITY. 

2 Upon issuance of a no further action letter pursuant to 

3 section 455H.30l, except as provided in that section, the 

4 participant and each protected party shall no lor.ger have 

5 liability under chapter 455A, under chapter 4558 other than 

6 liability for pet[Cleum underground storage tanks, or unde[ 

7 chapters 455D and 45SE to the state or to any other person as 

8 to any condition at the affected area with regard to hazardous 

9 substances for which co~pliance with applicable standards was 

lO demonstrated by the participant in accordance • . .Jith this 

ll chapter and for which the department has orovided a 

~2 ~ertificate of completion. 

13 Sec. 18. NEW SECTION. 455H.304 LIMITATION OF LIABILITY. 

14 l. As used in this section, unless the context requires 

15 otherwise: 

~6 

l7 

18 

:9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a. ''Environmental harm'' means injury, death, loss, or 

threatened loss to a person or property caused by exposure to 

or the release of a hazardous substance. 

b. "Env•ronmental claim'' means a civil action for damages 

for environmental harm and includes a civil action under this 

chapter for recovery of the costs of conducting a response 

action, but does not incl~de a civil action for damages Eo: a 

breach of contract or another agreement between persons or for 

a breach of a warranty that exists pursuant to the Code or 

common law of this scate. 

2. Except as may be requi,ed in accordance with 

obligations incurred pursuant to part~cipation in the land 

recyc:ing program established in this chapter, all of the 

29 following, or any officer or employee thereof, are re:1eved of 

JO any fu,the: liability for any environmental claim result:ng 

3~ from the presence of hazardous substances at, or the release 

32 of hazardous substances from, an enro:ied site where a 

33 response action is being or has oeen conducted under th~s 

34 chapter, unless an action or omission of the person, state 

35 agency, ~olitical subdtvision, or public utility, or an 

-20-
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l officer or employee thereof, constitutes willful or wanton 

2 misconduct or intentionally tortious conduct: 

3 a. A contractor working for another person in conducting 

4 any response action under this chapter. 

5 b. A state agency or political subdivision that is 

6 conducting a voluntary response action or a ~aintenance 

7 activity on lands, easements, or rights-of-way owned, leased, 

8 or otherwise held by the state agency or political 

9 subdivision. 

10 c. A state agency when an officer or employee of the state 

ll agency prov1des technical assistance to a participant 

12 undertaking a response action under this chapter or rules 

13 adopted pursuant to this chapter, or to a contractor, officer, 

14 or employee of the agency, in connection with the response 

15 action. 

16 d. A public utility, as defined in section 476.1, which 1s 

17 performing work 1n any of the following: 

18 (1) An easement or right-of-way of a public utility across 

19 an affected area where a response action is being or has been 

20 conducted and where the public utility is constructing or has 

21 main or distribution lines above or below :he surface of the 

22 ground for purposes of maintaining the easement or r:ght-of-

23 way for construction, repair, or replacement of any of the 

24 following: 

25 (a) Main or distribution lines above or below the surface 

26 of the ground. 

27 (b) Poles, towers, foundations, or other structures 

28 suppo=ting or sustaining any such l1nes. 

29 (c) Appurtenances to poles, towers, foundations, or other 

30 structures supporting or sustaining any such lines. 

31 (2) An affected area where a response action ~s being 

32 conducted that is necessary to establish or maintain utility 

33 service to the property, including, without limitation, the 

34 construction, repair, or replacemen~ of any of the following: 

35 (a) Main or dist~ibution lines 'bove or below the surface 
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l of the ground. 

2 (b) Poles, towers, foundations, or other structures 

3 supporting or sustaining any such lines. 

4 (c) Appurtenances to poles, towers, foundations, or other 

5 structures supporting or sustaining any such lines. 

6 3. This section does not create, and shall not be 

7 construed to create, a new cause of action against or 

8 substantive legal right against a ~erson, s~ate agency, 

9 political subdivision, or public utility, or an officer or 

10 employee thereof. 

ll 4. This section does not affect, and shall not be 

12 construed as affecting, any immunities from civil liability or 

13 defenses established by another section of the Code or 

14 available at common law, to which a person, state agency, 

15 political subdivision, or public utility, or officer or 

16 employee thereof, may be entitled under circumstances not 

17 covered by this section. 

18 Sec. 19. NEW SECTION. 455H.305 PARTICIPATION NOT DEEMED 

19 AN ADMISSION OF LIABILITY. 

20 1. Enrolling a site pursuant to this chapter or 

2l participating in a response action does not constitute an 

22 admission of liability under the statutes of this state, the 

23 rules adopted pursuant to the statutes, or the ordinances and 

24 resolutions of a political subdivision, or an admission of 

25 civil liability under the Code or common law of :his state. 

26 2. The fact that a person has become a partici~ant in a 

27 response action under this chapter is not adm:ssib~e en any 

28 civil, crim1nal, or administrat1ve proceeding initiated or 

29 brought under any law of this state other than to enforce this 

30 chapter. 

31 3. All information, documents, reports, da~a produced, acd 

32 any sample collected as a result of enro~:ing any ?roperty 

33 u~der this chapter are not admissible against the person 

34 undertaking the response action, and are not d:scoverab:e in 

35 any civil or admi~istrative proceeding agaicst the participan: 
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1 undertaking the response action except in a judicial or 

2 administrative proceeding initiated to enforce this chapter 1n 

3 connection with an alleged violation thereof. This 

4 prohibition against admissibility does not apply to any person 

5 whose covenant not to sue has been revoked under this chapter. 

6 4. Enrolling a chapter or 

7 participating in a 

site pursuant to this 

response action shall not be construed to 

8 be an acknowledgment that the conditions at the affected area 

9 identified and addressed by the response action constitute a 

10 threat or danger to public health or safety or the 

ll environment. 

12 Sec. 20. NEW SECTION. 455H.306 LIABILITY PROTECTIONS. 

13 The protections from liability afforded under this chapter 

14 shall be in addition to the exclusions to any liability 

15 protections afforded participants under any other provision of 

16 the Code. 

17 Sec. 21. NEW SECTION. 455H.307 LIABILITY FOR NEW RELEASE 

18 OR BEYOND AFFECTEn AREA. 

19 Protections af:orded in this chapter shall not relieve a 

20 person from liability for a release of a hazardous substance 

21 occurring at the enrolled site after the issuance of a no 

22 further action letter or from liability for any condition . -
23 outside the affected area addressed in the cleanup plan and no 

24 Eurther action letter. 

25 Sec. 22. ~EW SECTION. 455H.308 RELA~IONSHIP TO FEDERAL 

26 L!'.l-7. 

27 The Lability protection and i:n:nunit:.es afforded under 

28 chapter extend only to liability or potent:al liability 
• -- •• ---- """"'-===E;;...==>'·•=l.'-.;.....;..;.;.;;.;;._...;..;.;.;.;;..;,;:;.. 

... ""' . ...• 15 

29 arisinq- under s:_"·te ;aw. I · · d d ·d . • t lS not 1nten e to prov1 e anv 
-- ·="·-:---~~:---~--~_.;..~-

30 relief as to l i'l.~.ll-j_t_;(._o~.~~~p ~ i_~}~.l~bi l_i t;t,..~J.J..S i :19 ~!\der 
31 federal law. This section shall not be construed as 

32.precluding ar.i' agzE:e~~nt !di_th_ a£ f_e_~_era~ __ .a<:;ency by v1r.ic!1 it 

33 aarees to orcvide i..iabl-.}xU~ r.r?tectior: based on participation 

34 and comcletion of a cleanup olan under :.his chanter. .. ,...---..,._-~ ........ -... _~--·---...:..c:.o~-.... ·_==.;.;~;.. 
35 Sec. 23. NEW SEC~:ON. 455H.J09 INCREMENTAL PROPERTY 
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1 TAXES. 

2 1. To encourage economic development and the recycl1ng of 

3 contaminated land to promote the_purposes of this chapter, 

4 cities and counties_may provide by ordinance that the costs of 

5 carrying out response actions under this chapter are to be 
- .... •-"""'=~="='li: - ·-

6 reimbursed, in whole or in part, by incremental property taxes 
.,~.u;-~~~· 

7 over a six-year period. A city or county which 1mplements the _, .. ==·-
S~~tion provided for under this section shall provide that 

9 £axes levied on proper_!:y enrolled in the land recycling 

10 program under this chapter each year by or for the benefit of 

ll the state, citv, .county, s~ di:,t;_;ic~, or other tax~ng 

~2 dist:ict shall be divided as provided in section 403.:9, -13 subsections 1 and 2, in the same manner as if the enrolled 

:4 property was taxable property in an urban renewal project. 

15 Incremental property taxes collected under this section shall 
.. __... • .,.... .. ··c& nn 

16 be placed in a special fund of the city or county. A 

17 part~cipant shall be reimbursed with moneys from the special 
~-=== --

18 fund for costs associated with carrying out a response action 

19 1r. accordance with rules adopted by the co~~ission. Beginning -· 20 1n the fourth of the six years of col:ect1ng incre~ental 
---=-,.,.z:r 

·= 
22 twenty-five percent each year the amount of incremental 

...._._4 ..... ~ n== m;a,-~-

23 property taxes computed under this section. 

24 

25 

SUBCHAPTER 4 

LAND RECYCLI~G F0ND 

26 Sec. 24. NEW SECT:ON. 455H.40l :AND RECYCLING FUND. 

27 l. A land recycling fund is created within the s~a~e 

28 rreasury under ~he control of the commission. ~oneys received 

29 from fees, 

30 donations, 

31 the fund. 

32 at the end 

general revenue, federal funds, gifts, bequests, 

or other moneys so designated sha:: be depos:ted in 

Any unexpended balance in the land recycl~ng fund 

of each fiscal year shall be retained in the fund, 

33 notwi~hstanding section 8.33. 

34 2. The commission may ~se the land recycling fund to 

35 provide for aL of the following: 
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1 a. Financial assistance to political subd1visions of the 

2 state for activities related to an enrolled site. 

3 b. Financial assistance and incentives for qualifying 

4 enrolled sites. 

5 c. Funding for 

6 chapter and deemed 

7 

8 

any other purpose consistent with this 

appropriate by the commission. 

SUBCHAPTER 5 

MISCELLANEOUS PROVISIONS 

9 Sec. 25. NEW SECTION. 455H.50l RULE~~KING. 

10 In developing rules to implement this chapter, the 

ll corr~ission shall do all of the following: 

12 1. Direct the department to work jointly with the 

13 technical advisory committee. 

14 2. Require that by July 1, 1998, the department and the 

15 technical advisory committee submit rules to implement this 

16 chapter and a report describing those rules to the commission. 

17 3. Adopt rules to implement and administer this chapter by 

18 October 1, 1998. 

19 Sec. 26. NEW SECTION. 455H.502 TECHNICAL ADVISORY 

20 COMMITTEE. 

21 1. The technical advisory committee shall consist of a 

22 representative of each of the following organizations: 

23 a. The Iowa environmental council. 

24 b. The consulting engineers council. 

25 c. ~he Iowa association of business and industry. 

26 d. The agribusiness association of Iowa. 

27 e. An engineer employed by a city or county which is 

28 appointed jointly by the Iowa league of cities and Iowa state 

29 association of counties. 

30 E. The department of economic development. 

31 g. The center for health effects o~ environmental 

32 contamination. 

33 h. The Iowa state university of science and technology 

34 college of engineering. 

35 1. The groundwater professional association. 
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1 2. The technical advisory committee shall do all of the 

2 following: 

3 a. work jointly with the department to develop rules to 

4 implement this chapter. The rules shall include, but not be 

5 limited to, rules relating to the prioritization of enrolled 

6 sites. 

7 b. Prepare with the department a joint report by January 

8 ~, 1998, for the general assembly regarding the status of the 

9 rule drafting. 

10 c. Prepare a joint report with the department regarding 

ll the proposed rules to be submitted to the commission. 

l2 d. Select a chairperson and vice chairperson from among 

13 its members to preside at its meetings. 

14 e. Cease functioning once rules fully implementing this 

15 chapter are in effect. 

16 3. The members of the technical advisory co~~ittee shall 

17 be reimbursed for their actual expenses in accordance with 

18 section 7E.6, subsection 2, for performing the official duties 

19 of the advisory committee. 

20 Sec. 27. NEW SECTION. 455H.503 RECORDKEEPING 

21 REQUIREMENTS. 

22 The director shall ~aintain a record of the affected areas 

23 or portion of affected areas for which no further act:on 

24 letters were issued u~der section 455H.301 and which involve 

25 institutional or technological controls that restrict the use 

26 of any of the enrolled sites to comply with applicable 

27 standards. The records pertaining to those sites shacl 

28 indicate the applicable use restrictions. 

29 Sec. 28. NEW SECTION. 455H.504 TRANSFERABILITY OF 

30 ?ARTICIPATION 3ENE:ITS. 

31 A no further action letter, a covenant not to sue, and any 

32 agreement authorized to be entered into and e~tered into u~der 

33 this chapter and t~e rules adopted purs~ant to this chapter 

34 may be transferred by the part:cipant or a later recipien~ to 

35 any ot~er person by assignment or in conjunction with the 
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1 acquisition of title to the enrolled site to which the 

2 document applies. 

3 Sec. 29. NEW SECTION. 45SH.505 EMERGENCY RESPONSE. 

4 The provisions of this chapter shall not prevent or impede 

5 the immediate response of the department or a participant to 

6 an emergency which involves an imminent or actual release of a 

7 hazardous substance which threatens public health and safety 

8 or the environment. The emergency response action taken by 

9 the participant shall comply with the provisions of this 

10 chapter and the participant shall not be prejudiced by the 

ll mitigation measures undertaken to that point. 

l2 Sec. 30. NEW SECTION. 455H.S06 INTERIM RESPONSE. 

13 The provisions of this chapter shal! not prevent or impede 

14 a participant from undertaking mitigation measures to prevent 

15 significant impacts on human health or the envtronment. A 

16 response action for the site shall not be prejudiced by the 

17 mitigation measures undertaken prior to enrolling a property 

18 in the land recycling program. The ef:ects of any interim 

19 mitigation measure shall be taken into account in the 

20 department's evaluation of the participant's compliance with 

21 applicable standards. 

22 Sec. 31. NEW SECTION. 455H.507 T~ANSITION FROM EXISTING 

2 3 PROGRAMS. 

24 Except for any enrolled site which is the subject of an 

25 enforcement action by an agency of the state or the federal 

26 government prior to the effective date of this Act, for any 

27 property where actions similar to a response acttcn ~ave 

28 co~~enced pursuant to any provision of chapter 455B pr•or to 

29 the effective date of this Act, the person carrying out :he 

30 action shall elect within ninety days following ~~e final 

31 adoption of rules implementing this chapter to e:~her continue 

32 to proceed in accordance with the laws and rules in effect 

33 prior to the effective date of this Act or to proceed pursuant 

34 to this chapter. 

35 Sec. 32. NEW SECTION. 455n.508 PARTICc?ANT 3EIELD. 
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l A participant shall not be subject to either a civil 

2 enforcement act1on by an agency of this state or a political 

3 subdivision of this state, or an action filed pursuant to 

4 section 4558.112 regarding any release, response action, or 

5 condition which is the subject of the response action. This 

6 protection is contingent on the participant proceeding on a 

7 due and timely basis to carry out the response action. 

8 Sec. 33. NEW SECTION. 455H.509 REMOVAL OF A SITE FROM 

9 THE REGISTRY LISTING. 

10 An enrolled site listed on the registry of confirmed 

ll hazardous waste or hazardous substance disposal sites, 

12 established pursuant to section 4558.426, which has completed 

13 a response action as to the conditions which led to its 

14 original listing on the registry, shall be removed from the 

15 registry listing, once a letter of no further action has been 

16 issued pursuant to section 455H.30l. 

17 Sec. 34. NEW SECTION. 455H.510 RELATIONSHIP TO FEDERAL 

18 PROGRAMS. 

19 The provisions of this chapter shall not prevent the 

20 department from enforcing both specific numerical cleanup 

21 standards and monitoring of compliance requirements 

22 specifically required to be enforced by the federal government 

23 as a condition of the receipt of program authorization, 

24 delegation, primacy, or federal funds. 

25 Sec. 35. NEW SECTION. 455H.5ll FEDERAL STRINGENCY. 

26 Any rules or standards established pursuant to this chapter 

27 shall be no ~ore stringent than those req~ired under any 

28 comparable federal law or regulatio~. 

29 

30 

31 

32 

33 

34 

35 
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l SUBCHAPTER l 

2 GENERAL PROVISIONS 

3 Section l. N~W SECTION. 455H.l01 SHORT TITLE. 

4 This chapter shall be known and may be cited as the "Iowa 

5 Land Recycling and Environmental Remediation Standards Act". 

6 Sec. 2. NE'i'l SECTION. 455H.l02 SCOPE. 

7 The environmental remediation standards established under 

8 this chapter shall be used for any response action or other 

9 site assessment or remediation that is conducted at a site 

10 enrolled pursuant to this chapter notwithstanding provisions 

11 regarding water quality in chapter 4558, division III; 

12 hazardous conditions in chapter 4558, division IV, part 4; 

13 hazardous waste and substance management in chapter 4558, 

14 division IV, part 5; underground storage tanks in chapter 

15 4558, division IV, part 8; contaminated sites in chapter 4558, 

16 division VIII; and groundwater protection in chapter 455E. 

17 Sec. 3. NEW SECTION. 455H.l03 DEFINITIONS. 

18 As used in this chapter, unless the context requires 

19 othen1ise: 

20 l. ''Affected area'' means any real property affected, 

21 suspected of being affected, or modeled to be likely affected 

22 by a release occurring at an enrolled site. 

23 2. "Background levels" means concentrations of hazardous 

24 substances that are generally present in the environment in 

25 the vicinity of an enrolled site or an affected area and not 

26 the result of releases at an enrolled site. 

27 3. "Commission" means the environmental protection 

28 commission created under section 455A.6. 

29 4. "Department'' means the department of natural resources 

30 created under section 455A.2. 

31 5. "Director'' means the director of the department of 

32 natural resources appointed under section 455A.3. 

33 6. "Enrolled site" means any property which has been or is 

34 suspected to be the site of or affected by a release and which 

35 has been enrolled pursuant to this chapter by a participant. 
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1 7. ''Hazardous substance" has the same mean1ng as defined 

2 in section 4558.381. 

3 8. ''Noncancer health risk" means the potential for adverse 

4 systemic or toxic effects caused by exposure to 

5 noncarcinogenic hazardous substances expressed as the hazard 

6 quotient for a hazardous substance. A hazard quotient is the 

7 ratio of the level of exposure of a hazardous substance over a 

8 specified time period to a reference dose for a similar 

9 exposure period. 

10 9. "Participant'' means any person who enrolls property 

11 pursuant to this chapter. 

12 10. "Protected groundwater source" means a saturated bed, 

13 formation, or group of formations which has a hydraulic 

14 conductivity of at least forty-four-hund~edths meters per day 

15 and a total dissolved solids concentration of less than two 

16 thousand five hundred millig,ams per liter. 

17 11. "Protected party'' means any of the following: 

18 a. A participant, including, but not limited to, a 

19 development authority or fiduciary. 

20 b. A person who develops or otherwise occupies an enrolled 

21 site after the issuance of a no further action letter. 

22 c. A successor or assignee of a protected party, as to an 

23 enrolled site of a protected party. 
24 d. A lender which practices co~~ercial lending including, 

25 but not limited to, providing financial services, holding of 

26 security interests, workout practices, and foreclosure or the 

27 recovery of funds from the sale of an enrolled site. 

28 

29 

30 

31 

32 

33 

34 

35 

e. A parent corporation or subsidiary of a participant. 

f. A co-owner or co-operator, either by joint tenancy or a 

tenancy in common, or any other party sharing a legal 

relationship with the participant. 

g. A holder of a beneficial interest of a land trust or 

inter vivos trust, whether revocable or irrevocable, as to any 

interests in an enrolled site . 

h. A mortgagee or trustee of a deed of trust existing as 
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1 to an enrolled site as 

2 action letter. 

th~ date of issuance of a no further 

3 i. A transferee of the participant whether the transfer is 

4 by assignment, bankruptcy proceeding, partition, dissolution 

5 of marriage, settlement or adjudication of any civil action, 

6 charitable gift, or bequest, in conjunction with the 

7 acquisition of title to the enrolled site. 

8 j. An heir or devisee of a participant. 

9 12. "Release'' means any spilling, leaking, pumping, 

10 pouring, emitting, emptying, discharging, injecting, escaping, 

ll leaching, dumping, or disposing into the environment of a 

l2 hazardous substance, including the abandonment or discarding 

13 of barrels, containers, and other closed receptacles 

14 containing any hazardous substance, but excludes all of the 

15 following: 

16 a. Any release which results in exposure to persons solely 

17 within a workplace, with respect to a claim which such persons 

18 may assert against the employer of such persons. 

19 b. Emissions from the engine exhaust of a motor vehicle, 

20 rolling stock, aircraft, vessel, or pipeline pumping station 

21 engine. 

22 c. The release of source, by-product, or special nuclear 

23 material from a nuclear incident, as those terms are defined 

24 in the federal Atomic Energy Act of 1954, if such release is 

25 subject to requirements with respect to financial protection 

26 established by the nuclear regulatory commission under 42 

27 U.S.C. § 2210 or, for the purposes of 42 U.S.C. § 9604 or any 

28 other response action, any release of source, by-product, or 

29 special nuclear material from any processing site designated 

30 under 42 U.S.C. § 7912(a)(l) or 7942(a). 

31 d. Any release received by or stored ln an anaerobic 

32 lagoon as defined in section 455B.l6l or any release received 

33 by or stored in a confinement feeding operation structure as 

34 defined in section 455B.l6l, 

35 13. ''Response action'' means an action taken to reduce, 
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l minimize, elimiP-3t@; clean up, control, assess, or ~onito~ e 

2 release to protect tbe public health and safety or the 

3 environment. "Response action'' includes, but is not limited 

4 to, investigation, excavation, removal, disposal, cleansing o~ 

5 groundwaters or surface waters, natural biodegradation, 

6 institutional controls, technological controls, or site 

7 management practices. 

8 14. "Technical advisory committee" means the technical 

9 advisory committee created under section 455H.502. 

10 Sec. 4. NEW SECTION. 455H.l04 DEC~ARAT:ON OF POLICY. 

11 The general assembly finds and declares all of tr.e 

12 following: 

13 l. Some real property in Iowa is not put to its highest 

14 productive use because it is contaminated or it lS perceived 

15 to be contaminated as a result of past activity on the 

16 property. The reuse of these sites is an important component 

17 of a sound land-use policy that will prevent the needless 

18 development of prime farmland and open-space and natural 

19 areas, and reduce public expenditures for installing new 

20 infrastructure. 

21 2. Incentives should be put in place to encourage capable 

22 persons to voluntarily develop and implement cleanup plans 

23 without the need for adversarial enforcement actions which may 

24 serve to delay cleanups and increase their cost. 

25 3. The safe reuse of property should be encouraged and 

26 nurtured with clear, predictable environmental remediation 

27 standards developed through an open process which take into 

28 account the risks associated with any release at the site. 

29 Any remediation standards adopted by this state must provide 

30 for the protection of the public health and safety and the 

31 environment. 

32 4. It is necessary for the general assembly to adopt a 

33 statute which establishes environmental remediation standards 

34 to provide a uniform framework for c:eanup decisions and to 

35 avoid potentially conflicting and confusing environmental 
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l standards. 

2 5. Cleanup plans should be based on the actual risk that 

3 contamination on the site may pose to the public health and 

4 safety or the environment, taking into account its current and 

5 probable future use and the degree to which contamination can 

6 spread off-site and expose the public health and safety or the 

7 environment to risk, not on cleanup policies requiring every 

8 site in Iowa to be returned to a pristine condition. 

9 Sec. 5. NEW SECTION. 455H.l05 DUTIES OF THE CO~~ISSION. 

10 The commission shall do all of the fc·llowing: 

11 1. Adopt rules pertaining to the assessment, evaluation, 

12 and cleanup of the presence of hazardous substances w~ich 

13 allow participants to carry out response actions using 

14 background standards, statewide standards, or site-specific 

15 cleanup stancards pursuant to this chapter. 

16 2. Adopt rules establishing a program intended to 

17 encourage and enhance assessment, evaluation, and cleanup of 

18 sites which may have been the site of or affected by a 

19 release. 

20 3. Adopt rules establishing a program to administer the 

21 land recycling fund established in section 455H.401. 

22 4. Adopt rules requiring all participants to subQit a site 

23 cleanup assessment to the department prior to the enrollment 

24 of any property. The site cleanup assessment shall be paid 

25 for by the participant and completed by a groundwater 

26 professional certified pursuant to section 455G.l8. 

27 Sec. 6. NEW SECTION. 455H.l06 AUTHORITY OF THE 

28 DEPARTMENT. 

29 The department shall do all of the following: 

30 1. Enter into agreements or ~ssue orders in connection 

31 with the enrollment of property into a program established 

32 pursuant to this chapter. 

33 2. Issue no further action letters upon the demonstration 

34 of compliance with applicable standards for an affected area 

35 by a participant. 
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1 3. Ei:ter into agreements or issue ocders providing for 

2 institutional and tc=hr.ological cor.trols tc assure compliance 

3 with applicable standards pursuant to this chapter. 

4 Sec. 7. NEW SECTION. 455H.l07 LAND RECYCLING PROGRAM. 

5 1. A person may enroll property in the land recycling 

6 program pursuant to this chapter to carry out a response 

7 action by providing written notice to the department. 

8 2. The department shall enroll all of the following in the 

9 land recycling program: 

10 a. A property for which the department has received 

ll written notice of enrollment from a participant. 

12 b. A property for which the department has issued an order 

13 to enroll the property agreed to by the participant provided 

14 that the participant has executed a standard agreement with 

15 the department to carry out the response action. This 

16 agreement shall include unlimited access to the enrolled site. 

17 3. All participants shall enter into an agreement with the 

18 department to reimburse the department for actual costs 

19 incurred by the department in reviewing documents submitted as 

20 a part of the enrollment of the site. This fee shall not 

21 exceed 

22 4. 

seven thousand five hundred dollars per enrolled site. 

All of the following shall not be enrolled in the land 

23 recycling program: 

24 a. Property for which corrective action has been taken 

25 under chapter 455G. 

26 b. Property for which there has been or wltl be a removal, 

27 remedial action, or response under the federal Comprehensive 

28 Environmental Response, Compensation, and Liability Act, 42 

29 u.s.c. § 9601 et seq. 

30 c. Property which has previously been enrolled in the land 

31 recycling program under this chapter. 

32 5. If the site cleanup assessment demonstrates that the 

33 release on the enrolled site has affected additional property, 

34 all property, which is shown to be affected by the release on 

35 the enrolled site, shall be enrolled in addition to the 
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1 en:olled site. 

2 6. Following enrollment of the property in the land 

3 recycling program, the participant shall proceed on a timely 

4 basis to carry out response actions in accordance with the 

5 rules implementing this chapter. 

6 7. Once the participant has demonstrated the affected area 

7 is ~n compliance with the standards described in subchapter 2, 

8 the department shall proceed on a 

9 further action letter pursuant to 

timely basis and issue 

section 455H.302. 

a no 

10 8. The participant may withdraw the enrolled site from 

ll furthe~ participation in the land recycling program at any 

12 time upon written notice to the department. A~y participant 

13 who withdraws an enrolled site from further participation in 
• 14 the program shall not be entitled to any refund or credit for 

1 ~ -=> the enrollment fee paid pu~suant to this section. 

16 SUBCHAPTER 2 

17 

18 

RESPONSE ACTION STANDARDS AND REVIEW PROCEDURES 

Sec. 8. NEW SECTION. 455H.201 CLEANUP STANDARDS. 

19 1. A participant carrying out a response action shall take 

20 such response actions as necessary to assure that conditions 

21 in the affected area comply with any of the following, as 

22 applicable: 

23 a. Background standards established pursuant to section 

24 455H.202. 

25 b. Statewide standards established pursuant to section 

26 455H.203. 

27 c. Site-specific cleanup standards established pursuant to 

28 section 455H.204. 

29 2. A participant may use a combination of these standards 

30 to implement a site remediation plan and may propose to use 

31 the site-specific cleanup standards whether or not efforts 

32 have been made to comply with the background or statewide 

33 standards. 

34 3. For the purposes of determining 

35 or a combination of the standards, the 
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1 hazardous substance at the affected area shall not be required 

2 to be less than the practical quantitation limit for the 

3 ha~ardous suostance. 

4 4. Until rules setting out requirements for background 

5 standards, statewide standards, or site-specific cleanup 

6 standards are finally adopted by the co~~ission and effective, 

7 participants may utilize site-specific cleanup standards for 

8 any hazardous substance utilizing the procedures set out in 

9 the department's rules implementing risk-based corrective 

10 action for underground storage tanks and, where relevant, the 

11 United States environmental protection agency's guidance 

12 regarding risk assessment for superfund s~tes. 

13 5. The standards may be complied with through a 

14 combination of response actions that may include, but are not 

15 limited to, treatment, removal, technological or institutional 

16 controls, and natural attenuation and other natural 

17 mechanisms, and can include the use of innovative or other 

18 demonstrated measures. 

19 Sec. 9. N~~ SECTION. 455H.202 BACKGROUND STANDARDS. 

20 l. Methods to identify background levels shall be jointly 

21 developed by the department and the technical advisory 

22 committee. The background standard for the affected area 

23 shall be the background levels for the affected area. 

24 2. The demonstration that the affected area meets the 

25 backgrou~d standard shall be documented by the participant ln 

26 the following manner: 

27 a. Compliance with the background standard shall be 

28 demonstrated by collection and analysis of representative 

29 samples from environmental media of concern. 

30 b. A final report that documents compliance with the 

31 background standard shall be submitted to the department and 

32 shall include, as appropriate, all of the following: 

33 (l) A description of procedures and conclusions of the 

34 site investigation to characterize the nature, extent, 

35 direction, volume, and composition of hazardous substances. 
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1 (2) The basis for selecting environmental media of 

2 concer~, descriptions of removal or decontamination p~ocedu~es 

3 performed in remediation, and su~~aries of sampling 

4 methodology and analytical results which demonstrate that the 

5 background standard has been complied with. 

6 (3) The basis for determining the background levels. 

7 Sec. 10. NEW SECTION. 455H.203 STATEWIDE STANDARDS. 

8 1. Statewide standards shall be jointly developed by the 

9 department and the technical advisory committee. 

10 2. In establishing these standards, all of the following 

ll shall be considered: 

12 a. Separate standards shall be established :or hazardous 

13 substances in soil, in groundwater which is a protected 

14 groundwater source, and in groundwater which is not a 

15 protected groundwater source. 

16 b. In groundwater which is a protected groundwater source, 

17 the standards shall be no more protective than the least 

18 restric:ive of the maximum contaninant levels established 

19 pursuant to the department's drinking water standards, a 

20 standard reflecting an increased cancer risk of one in one 

21 million, or a standard reflecting a noncancer health risk of 

22 one. An affected area shall not be required to be cleaned up 

23 to concentration levels below or more restrictive than 

24 background levels. 

25 c. In groundwater which ~s not a protected groundwater 

26 source, the standards shall be no more protect~ve than the 

27 least restrictive of a standard reflecting an increased cancer 

28 risk of Dne in ten thousand or a standard reflecting a 

29 noncancer health risk of one. An affected area shall not be 

30 required to be cleaned up to levels below or more restrictive 

31 than background levels. 

32 d. In soil, the standards shall be no more protective than 

33 the least restrictive of a standard reflecting an increased 

34 cancer risk of one in one million or a standard reflecting a 

35 noncancer health risk of one. An affected area shall not be 
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1 required to be cleaned up to concentration levels below or 

2 more restrictive than background levels. 

3 3. The demonstration that the affected area meets the 

4 statewide standard shall be documented by the participant, as 

5 appropriate, in the follov;ing manner: 

6 a. Compliance with cleanup levels shall be demonstrated by 

7 collection and analysis of representative samples from the 

8 environmental medium of concern. 

9 b. A final report that documents compliance with the 

10 statewide standard shall be submitted to the department which 

11 includes, as appropriate, the descriptions of procedures and 

12 conclusions of the site investigation to characterize the 

13 nature, extent, direction, rate of ~ovement at the site and 

14 cumulative effects, if any, volume, composition, and 

15 concentration of hazardous substances in environmental media, 

16 the basis for selecting environmental media of concern, 

17 documentation supporting the selection of residential or 

18 nonresidential exposure factors, descriptions of removal or 

19 treatment procedures performed in remediation, and summaries 

20 of sampling methodology and analytical results which 

21 demonstrate that hazardous substances have been removed or 

22 treated to applicable levels. 

23 Sec. 11. NEW SECTION. 455H.204 SITE-SPECIFIC CLEANUP 

24 STANDARDS. 

25 ~. Procedures to establish site-specific cleanup standards 

26 shall be jointly developed by the department and the technical 

27 advisory committee. 

28 2. Site-specific cleanup standards and appropriate 

29 response actions shall take into account all of the following 

30 provided, however, that an affected area shall not be required 

31 to be cleaned up to levels below or more restrictive than 

32 background levels, and in groundwater which is not a protected 

33 groundwater source, to a concentration level which presents an 

34 increased cancer risk of less than one in ten thousand: 

35 a. The most appropriate exposure scenarios based on 
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l current or probable future residential, co!'lrnercial, 

2 industria:, or other industry accepted scenarios. 

3 o. Exposure pathway characterizations including 

4 contaminant sources, transport mechanisms, and exposure 

5 pathways. 

6 c. Affected human or environmental receptors and exposure 

7 scenarios based on current or probable projected use 

8 scenarios. 

9 d. 
10 1-1hich 

Risk-based corrective action assessment principles 

identify risk presented to the public health and safety 

ll or the environment by each released hazardous substance in a 

12 manner that will protect the public health and safety or the 

13 environment using a tiered procedure consistent with ~~erican 

14 society for testing of materials' standards applied to 

15 nonpetroleum and petroleum hazardous substances. 

16 e. Other relevant site-specific risk-related factors such 

17 as the feasibility of available technologies, existing 

18 bac~ground levels, current and planned future uses, 

19 ecological, aesthetic, and other relevant criteria, and the 

20 applicability and availability of technological and 

21 institutional controls. 

22 f. Cleanup shall not be required in an affected area that 

23 does not present any of the follo1-1ing: 
24 { l ) An increased cancer risk at the point of exposure of 

25 one ~n one million for residential areas or one in ten 

26 thousand for nonresidential areas. 

27 {2) An increased noncancer health risk at the point of 

28 exposure of greater than one. 

29 3. The concentration of a hazardous substance in an 

30 environnental medium of concern at an affected area where the 

31 site-specific standard has been selected shall not be required 

32 to meet the site-specific standard if the site-specific 

33 standard is numerically less than the background level. In 

34 such cases, the background level shall apply. 

35 4. Any participant electing to comply with site-specific 
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1 standards established by this section shall submit, as 

2 appropriate, all of the following reports and evaluations for 

3 review and approval by the department: 

4 a. A site-specific risk assessment report and a cleanup 

5 plan. The site-specific risk assessment report must include, 

6 as appropriate, all of the following: 

7 (1) Documentation and descriptions of procedures and 

8 conclusions from the site investigation to characterize the 

9 nature, extent, direction, rate of movement, volume, and 

10 composition of hazardous substances. 

11 (2) The concentration of hazardous substances in 

12 environmental media of concern, including summaries of 

13 sampling methodology and analytical results. 

14 (3) A fate and transport analysis to demonstrate that no 

15 exposure pathways exist. 

16 If no exposure pathways exist, a risk assessment report and 

17 a cleanup plan are not required and no rerr.edy is required to 

18 be proposed or completed. 

19 b. A final report demonstrating 

20 specific cleanup standards has been 

21 with the cleanup plan. 

compliance with site

completed in accordance 

22 c. This section does not preclude a participant from 

23 submitting a site-specific risk assessment report and cleanup 

24 plan at one time to the department for review. 

25 5. Upon submission of either a site-specific risk 

26 assessment report or a cleanup plan to the department, the 

27 department shall notify the participant of any deficiencies in 

28 the report or 

29 6. Owners 

plan in a timely manner. 

and operators of underground storage tanks, 

30 aboveground storage tanks, and pipelines which contain or have 

31 contained petroleum or hazardous substances may, at their 

32 election, utilize compliance with the corrective action rules 

33 issued pursuant to chapter 455B, division IV, part 8, to 

34 satisfy the requirements of this section • 

35 Sec. 12. N~w SECTION. 455H.205 V&~IANCES. 
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1 ' A pa~ticipa~t may apply to the department for a 

2 variance fr0m any arplir.ahle provision of this cha,:>ter. 

3 2. The department shall issue a variance from applicable 

4 standards only if the participant demonstrates all of the 

5 following: 

6 a. The participant demonstrates either of the following: 

7 (l) It is technically infeasible to comply with the 

8 applicable standards. 

9 (2) The cost of complying with the applicable standards 

10 exceeds the benefits. 

11 b. The proposed alternative standard or set of standards 

12 in the terms and conditions set forth ir. the application will 

13 result in an improvement of environmental conditions in the 

14 affected area and ensure that the public health and safety 

15 will be protected. 

16 c. The establishment of and compliar.ce with the 

17 alternative standard or set of standards in the terms and 

18 conditions is necessary to promote, protect, preserve, or 

19 enhance employment opportunities or the reuse of the enrolled 

20 site. 

21 3. If requested by a participant, the department shall 

22 issue a variance from any other provision o: this chapter if 

23 the department determines that the variance would be 

24 consistent with the declaration of policy of this chapter and 

25 is reasonable under the circumstances. 

26 Sec. 13. NEW SECTION. 455H.206 INSTITUTIONAL AND 

27 TECHNOLOGICAL CONTROLS. 

28 1. In achieving compliance with the cleanup standards 

29 under this chapter, a participant may use an institutional or 

30 technological control. 

31 2. An institutional or technological control includes any 

32 of the following: 

33 a. A state or federal law or regulation. 

34 b. An ordinance of any political subdivision of the state. 

35 c. A contractual obligation recorded and executed in a 

-13-

• 

• 



S.F. H.F. 

l manner satisfying chapter 558. 

2 d. A control which the participant can demonstrate reduces 

3 or manages the risk trom a •elease tnrough the period 

4 necessary to comply with the applicable standards. 

5 3. Participants shall obtain an environmental protection 

6 easement which must provide all of the following: 

7 a. The easement names this state, acting through the 

8 department of natural resources, as a grantee. 

9 b. The easement runs with the land, binding the owner of 

10 the land and the owner's successors and assigns, and shall be 

ll enforceable notwithstanding the lack of privity of estate or 

12 contract or benefit to particular land. 

13 c. The easement lS recorded in the office of the county 

14 recorder and in any central registry which may be created by 

15 the director. 

16 d. The easement limits the use of the property to 

17 industrial or commercia: use. 

18 4. If the use of an institutional or technological control 

19 lS confirmed in a no further action letter issued pursuant to 

20 section 455H.302, the institutional or technological control 

21 may be enforced in district court by the department, a 

22 political subdivision of this state, the participant, or any 

23 successor in interest to the participant. 

24 5. An institutional or technological control, except for 

25 an environmental protection easement, may be removed, 

26 discontinued, or terminated by the participant or a successor 

27 in interest to the participant upon a demonstration that the 

28 control no longer is required to assure compliance with the 

29 applicable standard. Upon such a demonstration, the 

30 department shall amend its no further action letter to 

31 eliminate the reference to the no-longer used institutional or 

32 technological control. 

33 6. The department may approve the removal, discontinuance, 

34 or termination of an environmental protection easement upon 

35 sufficient demonstration by the owner or the owner's 
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1 successors and assigns that a vol11ntary response action has 

2 been taken which resulted in the applicable standards being 

J significantly exceeded. Upon such a demonstration, the 

4 department shall amend its no further action letter to 

5 eliminate the reference to the environmental protection 

6 easement. 

7 Sec. 14. NEW SECTION. 455H.207 RESPONSE ACTION 

8 PERMITTING REQUIREMENTS. 

9 1. A participant who would be otherwise required to obtain 

10 a permit, license, plan approval, or other approval from the 

11 department under any provision of the Code may obtain a 

12 consolidated standards permit for the activities in connection 

13 with the response action for which the permit, license, plan 

14 approval, or other approval is required. The consolidated 

15 standards perm:t shall encompass all the substantive 

16 requirements applicable to those activities under any 

17 applicable federal or state statute, rule, or regulation and 

18 any agreements the director had entered into with the United 

19 States environmental protection agency under those statutes, 

20 rules, or regulations. 

21 2. In addition to any other notice requirements of 

22 relevant chapters, at least ten days prior to issuing a permit 

23 under this section, the director shall publish a notice of the 
24 proposed permit which contains a general description of the 

25 activities to be conducted in the affected area under the 

26 permit. The notice shall be published in the official 

27 newspaper, as designated by the county board of supervisors 

28 pursuant to section 349.1, of the county i~ which the site is 

29 located. A person may submit written or oral comments on or 

30 objections to the permit. After considering the co~~ents and 

31 objections, the director shall approve or deny the application 

32 for the consolidated standards permit. 

33 3. A participant issued a consolidated standards permit 

34 under this section in connection with a particular activity is 

35 not required to obtain a permit, license, plan approval, or 
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1 other approval in connection with any activity under the 

2 a~plicable provisions of the Code or rules. A participant who 

3 obtains a consolidated standards permit for a particular 

4 activity is deemed to be in compliance with the requirement to 

5 obtain a permit, license, plan approval, or other approval in 

6 connection with the activity under the applicable provisions 

7 of the Code or rules. 

8 

9 

SUBCHAPTER 3 

EFFECTS OF PARTICIPATION 

10 Sec. 15. NEW SECTION. 455H.301 EFFECTS Of PARTICIPATION 

11 GENERALLY. 

12 A participant who undertakes a response action pursuant to 

13 this chapter and demonstrates that the affected area complies 

14 wit~ applicable standards is entitled to all of the following: 

15 l. A no further action letter issued by the department 

16 pursuant to section 455H.302. 

17 2. The benefits of a covenant not to sue arising as 

18 provided in section 455H.303. 

19 3. The benefits of the cessation of statutory liability as 

20 provided in section 455H.304. 

21 4. The other protections and benefits of this chapter. 

22 Sec. 16. NEW SECTION. 455H.302 NO FURTHER ACTION 

23 LETTERS. 

24 l. 

25 rr.eets 

Once a participant demonstrates that an affected area 

applicable standards, the department shall promptly 

26 issue a no further action letter to the participant. 

27 2. The no further action letter must provide that the 

28 participant and the protected parties are not required to 

29 perform any further response action under the chapter or 

30 similar action under any other statute on account of the 

31 conditions addressed by the response action. The no further 

32 action letter shall be invalidated if the department 

33 demonstrates by clear, satisfactory, and convincing evidence 

34 that fraud was committed in demonstrating compliance with a 
35 standard at the affected area that resulted in avoiding the 
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1 need for further clean~p of the affected acea. 

2 3. 7he departroePt shall provide, upon request, a no 

3 furcher action letter as to the affected area to each 

4 protected party. 

5 4. The department shall condition the no further action 

6 letter upon compliance with any institutional or technological 

7 controls relied upon by the participant to demonstrate 

8 compliance with the applicable standards. 

9 5. A no further action letter shall be in a form 

10 ceccrdable in county real estate records as provided in 

11 c!"lapte!" 558. 

12 Sec. 17. NEW SECT:ON. 455H.303 COVENANTS NOT TO SUE. 

13 Upon issuance of a no fu!"ther action letter pursuant to 

14 section 455H.302, a covenant not to sue arises by operation of 

15 law. The covenant releases the participant and each protected 

16 party from all civil liability to the state to perform 

17 additiona: assessment, remedial activity, response action, or 

18 other activities at the affected area. 

19 Sec. 18. NEW SECTION. 455H.304 CESSATION OF STATUTORY 

20 LIABILITY. 

21 Upon issuance of the no further action letter pursuant to 

22 section 455H.302, the participant and each protected party 

23 shall no longer have liability to the state or any other 

24 person under chapters 45SA, 4556, 455D, 455E, and 455G as to 

25 any condition at the affected area associated with the release 

26 of a hazardous substance which has been the subject of the 

27 response action. 

28 Sec. 19. NEW SECTION. 455H.305 LIMITATION Of LIABILITY. 

29 l. As used in this section, unless the context requires 

30 otherwise: 

31 a. "Environmental harm" ~eans injury, death, loss, or 

32 threatened loss to a person or property caused by exposure to 

33 or the release of a hazardous substance. 

34 b. "Environmental claim" means a civil action for damages 

35 for environmental harm and includes a civil action under this 
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1 chapter for recovery of the costs of conducting a response 

2 action, but does not include a civil action for damages for a 

3 breach of contract or another agreement between per3ons or for 

4 a breach of a warranty that exists pursuant to the Code or 

5 common law of this state. 

6 2. Except as may be required in accordance with 

7 obligations incurred pursuant to participation in the land 

8 recycling program established in this chapter, all of the 

9 follm~ing, or any officer or employee thereof, are rel.ieved 

lO any further liability for any environmental claim resulting 

11 from the presence of hazardous substances at, or the release 

12 of hazardous s~bstances from, an enrolled site where a 

13 response action is being or has been conducted ~nder this 

14 chapter, unless an action or omission of the person, state 

15 agency, political subdivision, or public utility, or an 

16 officer or employee thereof, constitutes willful or wanton 

17 misconduct or intentionally tortious conduct: 

18 a. A contractor working for. another person in conducting 

19 any response action under this chapter. 

20 b. A state agency or political subdivision that is 

21 conducting a voluntary response action or a maintenance 

of 

22 activity on lands, easements, or rights-of-way owned, leased, 

23 or otherwise held by the state agency or political 

24 subdivision. 

25 c. A state agency when an officer or employee of the state 

26 agency provides technical assistance to a participant 

27 undertaking a response action under this chapter or rules 

28 adopted pursuant to this chapter, or to a contractor, officer, 

29 or employee of the agency, in connection with the response 

30 action. 

31 d. A public utility, as defined in section 476.1, which lS 

32 performing work in any of the following: 

33 (1) An easement or right-of-way of a public utility across 

34 an affected area where a response action is being or has been 

35 conducted and where the public utility is constructing or has 
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1 main or di.stribution lines above or below the surface of the 

2 ground for purposes of maintaining the easement or right-of-

3 way for construction, repair, or replacement of any of the 

4 following: 

5 (a) Main or distribution lines above or below the surface 

6 of the ground. 

7 (b) Poles, towers, foundations, or other structures 

8 supporting or sustaining any such lines. 

9 (c) Appurtenances to poles, towers, foundations, or other 

10 structures supporting or sustaining any such lines. 

ll ( 2) An affected area where a response action ~s being 

12 conducted that is ~ecessary to establis~ or maintain utility 

13 service to the property, including, without limitation, the 

14 construction, repair, or replacement of any of the following: 

15 (a) Main or distribution lines above or below the surface 

16 of the ground. 

17 (b) Poles, towers, foundations, or ether structures 

18 supporting or sustaining any such lines. 

19 (c) Appurtenances to poles, towers, foundations, or other 

20 structures supporting or 

3. This section does 21 

sustaining any such lines. 

not create, and shall not be 

22 construed to create, a new cause of action against or 

23 substantive legal right against a person, state agency, 

24 political subdivision, or public utility, or an officer or 

25 employee thereof. 

26 4. This section does not affect, and shall not be 

27 construed as affecting, any immunities from civil liability or 

28 defenses established by another section of the Code or 

29 available at common law, to which a person, state agency, 

30 political subdivision, or public utility, or officer or 

31 employee thereof, may be entitled under circumstances not 

32 covered by this section. 

33 Sec. 20. NEW SECTION. 455H.306 PARTICIPATION NOT DEEMED 

34 A~ ADMISSION OF LIABILITY. 

35 1. Enrolling a site pursuant to this chapter or 
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l participating in a response ~ction does not constitute an 

2 admission of liability under the statutes of this state, the 

3 rules adopted pursuant lo the statutes, or the ordinances and 

4 resolutions of a political subdivision, or an admission of 

5 civil liability under the Code or common law of this state. 

6 2. The fact that a person has become a participant in a 

7 response action under this chapter is not admissible in any 

8 civil, criminal, or administrative proceeding initiated or 

9 brought under any law of this state other than to enforce this 

10 chapter. 

ll 3. All information, documents, reports, data produced, and 

12 any sample collected as a result of enrolling ar.y property 

13 under this chapter are not admissible against the person 

14 undertaking the response action, and are not discoverable ln 

15 any civil or administrative proceeding against the participant 

16 undertaking the response action except in a judicial or 

17 administrative proceeding initiated to enforce this chapter in 

18 connection with ar. alleged violation thereof. This 

19 prohibition against acm:~sibility does not apply to any person 

20 whose covenant not to sue has been revoked under this chapter. 

21 4. Enrolling a site pursuant to this chapter or 

22 participating in a response action shall not be construed to 

23 be an acknowledgment that the conditions at the affected area 

24 identified and addressed by the response action constitute a 

25 threat or danger to public health or safety or the 

26 environment. 

27 Sec. 21. NEW SECTION. 455H.307 LIABILITY PROTECTIONS. 

28 The protections from liability afforded under this chapter 

29 shall be in addition to the exclusions to any liability 

30 protections afforded participants under any other provision of 

31 the Code. 

32 Sec. 22. NEW SECTION. 455H.308 LIABILITY FOR NEW 

33 RELEASE. 

34 Protections afforded in this chapter shall not relieve a 

35 person from liability for a release of a hazardous substance 
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1 occurring at the enrolled site after the issuance of a no 

2 further action letter. 

3 

4 

SUBCHAPTER 4 

LAND RECYCLING FUND 

5 Sec. 23. NEW SECTION. 455H.401 LAND RECYCLING FUND. 

6 l. A land recycling fund is created within the state 

7 treasury under the control of the commission. Moneys received 

8 from fees, general revenue, federal funds, gifts, bequests, 

9 donations, or other moneys so designated shall be deposited in 

10 the fund. Any unexpended balance in the land recycling fund 

11 at the end of each fiscal year shall be cetained in the fund, 

12 notwithstanding section 8.33. 

~3 2. The co~~ission may use the land recycling fund to 

14 provide for all of the following: 

15 a. Financial assistance to political subdivisions of the 

16 state for activities related to an enrol:ed site. 

17 b. Financial assistance and incentives for qualifying 

18 enrolled sites. 

:9 c. Funding for any other purpose consistent with this 

20 chapter and deemed appropriate by the conmission. 

21 SUBCHAPTER 5 

22 MISCELLANEOUS PROVISIONS 

23 Sec. 24. NEW SECTION. 455H.501 RULEMAKING. 

24 In developing rules to implement this chapter, the 

25 commission shall do all of the following: 

26 1. Direct the department to work jointly with the 

27 technical advisory corr~ittee. 

28 2. Require that by July 1, 1998, the department and the 

29 technical advisory committee submit rules to implement this 

30 chapter and a report describing those rules to the commission. 

31 3. Adopt rules to implement and administer this chapter by 

32 October 1, 1998. 

33 Sec. 25. NEW SECTION. 455H.502 TECHNICAL ADVISORY 

34 COMMITTEE. 

35 l. The technical advisory committee shall consist of a 
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1 representative of each of the following organizations: 

2 a. The Iowa ~nvironmenta1 council. 

3 b. The consulting engineers council. 

4 c. The Iowa association of business and industry. 

5 d. The agribusiness association of Iowa. 

6 e. The Iowa league of cities. 

7 E. The department of economic development. 

8 g. The center for health effects of environmental 

9 contamination. 

10 h. The Iowa state university of science and technology 

11 college of engineering. 

12 i. The groundwater professional association. 

13 2. The technical advisory committee shall do all of the 

14 following: 

15 a. Work jointly with the department to develop rules to 

16 implement this chapter. The r~les shall include, but not be 

17 limited to, rules relating to the prioritization of enrolled 

18 sites. 

19 b. Prepare with the department a joint report by January 

20 1, 1998, for the general assembly regarding the status of the 

21 rule drafting. 

22 c. Prepare a joint report with the department regarding 

23 the proposed rules to be submitted to the commission. 

24 d. Select a chairperson and vice chairperson from among 

25 its members to preside at its meetings. 

26 e. Cease functioning once rules fully implementing this 

27 chapter are in effect. 

28 3. The members of the technical advisory committee shall 

29 be reimbursed for their actual expenses in accordance with 

30 section 7E.6, subsection 2, for performing the official duties 

31 of the advisory committee. 

32 Sec. 26. NEW SECTION. 455H.503 RECORDKEEPING 

33 REQUIREMENTS. 

34 The director shall maintain a record of the affected areas 

35 or portion of affected areas for which no further action 
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1 letters were issued under section 455&.303 a~d which involve 

2 institutional or technological controls that restrict the ~se 

3 of any of the enrolled sites to comply with applicable 

4 standards. The records pertaining to those sites shall 

5 indicate the applicable use restrictions. 

6 Sec. 27. NEW SECTION. 455H.504 TRANSFERABILITY OF 

7 PARTICIPATION BENEFITS. 

8 A no further action letter, a covenant not to sue, and any 

9 agreement authorized to be entered into and entered into under 

10 this chapter and the rules adopted pursuant to this chapter 

ll may be transferred by the participant or a later recipient to 

12 any other person by assignment or in conjunction with the 

13 acquisition of title to the enrolled site to which the 

14 document applies. 

15 Sec. 28. NEW SECTION. 455H.505 EMERGENCY RESPONSE. 

16 The provisions of this chapter shall not prevent or impede 

17 the immediate response of the department or a participant to 

:a an e:nergency lvhich involves an imminent or actual release of a 

19 hazardous substance which threatens public health and safety 

20 or the environment. The emergency response action taken by 

21 the participant shall comply with the provisions of this 

22 chapter and the participant shall not be prejudiced by the 

23 mitigation ~easures undertaken to that point. 

24 Sec. 29. NEW SECTION. 45SH.506 INTERIM RESPONSE. 

25 The provisions of this chapter shall not prevent or impede 

26 a participant from undertaking mitigation measures to prevent 

27 significant impacts on human health or the environment. A 

28 response action for the site shall not be prejudiced by the 

29 mitigation measures undertaken prior to enrolling a property 

30 in the land recycling program. The effects of any interim 

31 mitigation measure shall be taken into account in the 

32 department's evaluation of the participa~t's compliance with 

33 applicable standards. 

34 Sec. 30. NEW SECTION. 455H.507 TRANSITION PROM EXISTING 

3 5 PROGRh"l.S. 
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1 Except for any enrolled sice which is the subject of an 

2 enforcement actiotl by an agency of the state or the federal 

3 government prior to the effective date of this Act, for any 

4 property where actions similar to a response action have 

5 commenced pursuant to any provision of chapter 4558 prior to 

6 the effective date of this Act, the person carry~ng out the 

7 action shall elect within ninety days following the final 

8 adoption of rules implementing this chapter to either continue 

9 to proceed in accordance with the laws and rules in effect 

10 prior to the effective date of this Act or to proceed pursuant 

ll to this chapter. 

12 Sec. 31. NEW SECTION. 455H.508 PARTICIPANT SHIELD. 

13 A participant shall not be s~bject to either a civil 

14 enforcement action by an agency of this state or a political 

15 subdivision of this state, or an action filed pursuant to 

16 section 4558.112 regarding any release, response action, or 

17 condition which is the subject of the response action. This 

18 protection is contingent on the participant proceeding on a 

19 due and timely basis to carry out the response action. 

20 Sec. 32. NEW SECTION. 455H.509 REMOVAL OF A SITE FROM 

21 THE REGISTRY LISTING. 

22 An enrolled site listed on the registry of confirmed 

23 hazardous waste or hazardous substance disposal sites, 

24 established pursuant to section 455B.426, which has completed 

25 a response action as to the conditions which led to its 

26 original listing on the registry, shall be rernoyed from the 

27 registry listing, once a letter of no further action has been 

28 issued pursuant to section 455H.302. 

29 Sec. 33. NEW SECTION. 455H.510 RELATIONSHIP TO FEDERAL 

30 PROGRAMS. 

31 The provisions of this chapter shall not prevent the 

32 department from enforcing both specific numerical cleanup 

33 standards and monitoring of compliance requirements 

34 specifically required to be enforced by the federal government 

35 as a condition of the receipt of program authorization, 
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l delegation, primacy, or federal funds. 

2 Sec. 34. NF.W SECTION. 455H.5ll. FEDERAL STRINGSNCY. 

3 Any rules or standards established pursuant co this chapter 

4 shall be no more stringent than those required under any 

5 comparable federal law or regulation. 

6 EXPLANATION 

7 This bill creates a new chapter 455H in the Code to be 

8 known as the "Iowa Land Recycling and Environmental 

9 Remediation Standards Act". The chapter is divided into five 

10 subchapters. 

ll In subchapter one, the bill states, as a declaration of 

12 policy, all of the following: 

13 1. There is real property in Iowa which ~s contaminated 

14 and which could be cleaned up and reused. 

15 2. There should be incentives to encourage the voluntary 

16 cleanup of such property. 

17 3. After the remediation of such property, safe reuse of 

18 the property should be encouraged. 

19 4. The general assembly needs to address these goals 

20 through legislation. 

21 5. Cleanup plans should be based on the actual risk that 

22 contamination on the site may pose to the public health and 

23 safety or the environment, not on cleanup policies which 

24 require every site in Iowa to be returned to a pristine 

25 condition. 

26 Under the bill, the environmental protectio~_ commission is 

27 required to adopt rules to administer the chapter. The 

28 department of natural resources is r~quired to do all of the 

29 following: 

30 1. Enter into agreements or issue orders in connection 

31 with the enrollment of property into a program. 

32 2. Issue no further action letters upon the demonstration 

33 of compliance with applicable standards. 

34 3. Enter into agreements or issue orders providing 

35 institutional and technological controls to assure compliance 
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1 with applicable standards. 

2 The bill also establishes the land recycling program. Any 

3 person may enroll property in the program to carry out a 

4 response action. The department shall enroll property for 

5 which it has received notification of enrollment. The 

6 department shall also enroll property for which there has been 

7 an agreed-upon order issued, provided that the participant has 

8 executed a standard agreement with the department to carry out 

9 the response action. All participants shall enter into an 

10 agreement with the department to reimburse the department for 

11 actual costs incurred by the department in reviewing documents 

12 submitted as a part of the enrollment of the site, not to 

13 exceed $7,500 per site. The bill also enumerates certain 

14 properties that shall not be enrolled in the program, and 

15 stipulates when other affected property must be enrolled. The 

16 department shall issue a no further action letter when 

17 compliance is completed. Upon notification by the 

18 participant, an enrolled site n:ay be 1-1i thdrawn from the 

19 program at any time. 

20 In subchapter 2, the bill provides that a participant must 

21 carry out response actions which assure that conditions in the 

22 affected area comply with any of the following standards: 

23 background standards, statewide standards, or site-specific 

24 cleanup standards. All standards are to be jointly developed 

25 by the department and the technical advisory committee. A 

26 participant may use any combination of the st~~dards and may 

27 propose to use the site-specific cleanup standards only. 

28 Until the standards are adopted by the commission, the bill 

29 provides that a participant may use the procedures set out in 

30 the department's rules implementing risk-based corrective 

31 action for underground storage tanks and, where 

32 United States environmental protection agency's 

33 regarding risk assessment for superfund sites. 

relevant, 

guidance 

The bill 

34 provides for how compliance with these standards will be 
35 documented. 
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l The bill provides for factors to b~ considPred in thP 

2 development of site-specific cleanup standards, includi~g 

3 exposure scenar1os, exposure pathway characterizations, risk-

4 based corrective action assessment principles, and other 

5 relevant site-specific factors. A variance from an applicable 

6 standard may be granted by the department if the participant 

7 meets certain specified requirements. Institutional and 

8 technological contro~s may be used by a participant to comply 

9 with cleanup standards. The bill provides that all 

10 participants shall obtain an environmental protection easement 

11 which shall ru~ with the land, be recorded, and limit use of 

12 the property to industrial or co~~e:cial use. The bill also 

13 provides that a participant who is otherwise required to 

14 obtain a per~it, license, p~an approval, or other approval 

l5 under the Code may obtain a consolidated standards permit for 

16 which those permits, licenses, plan approvals, or other 

17 approvals are required. 

18 In subchapter 3, the bill provides that when a participant 

19 demonstrates that the affected area meets applicable 

20 standards, the department is required to issue a no further 

21 action letter. This letter shall include a statement that no 

22 further response action is necessary. The letter shall be 

23 invalidated if the department demonstrates by clear, 

24 satisfactory, and convincing evidence that fraud was co~mitted 

25 in demonstrating compliance with a standard. Institutional o~ 

26 technological controls relied upon by the participant shall be 

27 identified in the letter. The letter shall be recorded in the 

28 county real estate records. The participant is entitled to a 

29 covenant not to sue by operation of law ~pon the issuance of a 

30 no further action letter. A no further action letter also 

3l entitles the participant to a cessation of statutory liability 

32 as to any condition at the affected area associated with the 

33 release of a hazardous substance which has been the subject of 

34 the response action. 
35 The bill defines certain liability protections and defines 
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1 the circ~mstances under which those protections are not 

2 available. The bill a1.so limits both thP admissibility of 

3 participation in a response action and .the ability to discover 

4 any information produced during participation in any civil, 

5 criminal, or administrative proceeding. 

5 In subchapter 4, the bill establishes a land recycling fund 

7 within the state treasury. The fund shall consist of moneys 

8 received from fees, general revenue, federal funds, gifts, 

9 bequests, donations, or other moneys so designated. 

10 Unexpended balances in the fund at the end of a fiscal year 

11 are retained in the fund. The bill provides that the fund may 

12 be used to provide for all of the following: 

13 1. Financial assistance to political subdivisions of the 

14 state for activities related to an enrolled site. 

15 2. Financial assistance and incentives for qualifying 

16 enrolled sites. 

17 3. Funding for any other purpose consistent with the 

18 chapter. 

19 In subchapter 5, the bill establishes the technical 

20 advisory committee and provides that it is to work jointly 

21 with the department to prepare rules to implement the chapter. 

22 Submission to the co~~ission of the rules and a joint report 

23 describing the rules is required by July l, 1998. 

24 The bill includes provisions regarding recordkeeping and 

25 the ability of a recipient to transfer a no further action 

26 letter, a covenant not to sue, and any other agreement entered 

27 into under this chapter. The bill also provides miscellaneous 

28 provisions relating to emergency response, interim response, 

29 transition from existing programs, protection of a participant 

30 from enforcement actions by the state, removal of a site from 

31 the registry of confirmed hazardous waste or hazardous 

32 substance disposal sites listing, the relationship of the 

33 chapter to federal programs and funding, and federal 

,A 34 stringency. 
,, 35 
""!'. 
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AN ACT 

RI:LA'I lNG '1'0 THE: CI.&ANi.JP AND Rf:USt: m~ CON1'AMINA'!'!:Il I>kO~·FRT'l, 

~NV! RON.V.FN'l'i\L RE.~f.l>lATION STANDARDS AND !H:VIf:~-o· PHCCIWUfH·:S, 

PARTlClPATION IN rilE: fH;Mf:[)t,\TlOl~ or CO~TA."!JNi\1'f:O PROPf':R·f'Y, 

LlAIHI.lTY f'OR THt-: VOLUNTARY Ct,P.ANJP OP l'CI~lrA.'.\nJA:'ED 

PHOPKR'l"l, J.IARH.T'ti.' ?ROTI::CTIONS, AND ES'rAI!LIS!HNG A LAND 

RE:C'"ICI, I ~JG f'UN~>. 

BE IT F.NAC'fED R'l 1'11f: m:~H:!~r-! .. ASShMJL'l OF THF. S1"1\TB OF rOWA: 

SUBCIIAPTER 1 

GR~f:RAJ, PROV IS JOlJS 

Sen ion ~. !:lf'.t-I ___ SECT10!-J• 4SSH. IOl SHOI~r 'I"l"i'I,~:. 

This clltlpt•~r sh,lll be kno·,..n anci m.oy b·~ cited as tt'.E: "Iowa 

Land ~~~cycling and l:nvironmental Re:nediation Standards Act.", 

Ser::. 7. ~~:,·1 .~HCTI_q~. 4'>5H.l02 SCON:. 

Tne ~nv:ton~ental rcmediat.ion standard~ estahlish~d 11~der 

t.t~is chapt(~t" sh.::t~ 1 be u~P.d fc1r any response act ion or other 

:~it~ as,-;~u~:n.:>:nt or r1"rn~:ciiat.ion th<l.t i~~ CIHH!uct.~:\ at·. c1 site 

eruoll~:d pursue<nt. to this chapt.,!r notwithst.:wding p:ovisions 

re?~rt.ling watt~c quality in chapter ·1'>Sil, division III; 

hetz.udcus conditions in chapter 4~)sn, division IV, ~met 4; 

ha::.;trdous wast>: and gubstance tran<sgP.ment in clra~te~ 4:lSS, 

division rv, p,1rt S; underground storag(~ tanks, oth0r ttt~n 

!)t.:trol.eu:n underground ~toraqc t.etn;.:~., in chap!.o?l 4':0~if;, divi~.ior. 

1., . ' pcHt 8; corlta:nin.lted sitea ir. chapt.er ·15513, division VIII; 

and groundwat.~~r !HOt.~('t_ ion in cha~t(!l 4S5f-:. 

SPC. 3. ~H;1-1· Sl::CTim,:. 45S!I.IOJ OHFINITJONS. 

A:; u~e:i i:1 this ctr.-l;:it.o::, unles::. the cont.Pxt r..-:qulr~s 

<)t.hei'W'.SC: 

1. "A!(..-:ctt?d i':.rl":'a" reclns i!ny rea.! prop1:1·t.y ,lffP.ct..-:d, 

!;.Jsp!•ct.f>t.l of ~>t~ir;g .1ff~~t.:.:J, or n:;)dr~ll•d to b•~ lik~l; •• rr~~:t.f)•; 

bf i!. rele.>.:.;o.· Ol'Cur(i<lq a~ a:1 ·~llC(.~l~d site. 

tl • 
Scro~t.e ?iic 5?8, p. 2 

2. "A(tiliat:o~" mP,lll!'i a r:crpra<i.tP. pnr(•nt, ~;u!lsid:,"!.ry, or 

prNit;c(~SfiO!' of a p3rt ic ipa:~:., .~ C•)-ownel· 0c co-ope>rator of a 

pdrlicipdnt, a ~•p-..?use, parent, :H .::h1ld o[ a participant, an 

all'iliatP.d C•)~!:JOratian or ~:>nt.f:>q,orise of ,1 pAtrticipant., or any 

othE!r per~on 9ub~t.dnt.ially in~0lved in tte leg~l affairs or 

:"'.::tn;:~g~~"""'"t: o( a p~rtici~1nt, as dt•fin,"i by th•~ J0p.tct.ment. 

3. "Itac:<qt'O\!nd ll~vt•l~>" mP.c1nfi C<)flCf~llt I· co:. i0r.t> of hazard,-.,\:~; 

suhstanc~s nat.11rally occurring and ge~eral!y prP.sent in thP 

cnvir~>n:ncnt ~n the vicinity of an enrol.l~d ~.•it0 or ;Jn affect~d 

iHt=!a and not t.he result of rcl"ast=!s., 

'. "Cor:ni~sion" mectns the C>nviron:'"l~r·.t:al p:ot.t~ct.icn 

cc.."M· i.:;t;ion crP.atPd tHVI(>r a~ct ion 45SA.6. 

5. "Depart.m~:.t" rneans the dPp.lrtmcnt of natural rc:~ource:-~ 

crec1ted und•:t· ~~t?ct.ion 4~:>A.2. 

6. "l)ir(•f.'t<)r" :no.•anfi t.h•• director of th•~ do.•p;trt.m~r.t of 

natural ccE!lrtr~PS appoint0d under s~cticn 4S~A.1. 

7. ''Enr11:1ed site'' means any pr•lp0rty ~llLch has b0en or i~ 

su~p~ct~·d t:1 b·~ t.h~ F>itt~ 0f or afl':"~ct.ed bJ a rel.r:ase ,1nd -...tlictl 

has b(:en enrollr.>d ~ur:.>u.tnt t.o t.rlit. dr<~.pter by a pa:ticipant.. 

8. "H,\::-:udo1J:~ 31Jhs.t.,lJHCt~·· tc~1:; the s;,me mr.>aninq as df!fin•~d 

i11 s~ctior 4SS!l.l8l. 

9. "~i::lnc,lncer hea!th risk" ~~,1ns; t.r.e potential 

Dyst~m~c: or tcxi•; pffects caus,~1 by P.XposrJr~ t0 

f~H advt~CH~ 

nonc.::.rcin< ::wrllr. ha:i!ardvus ~n:bstances expr(•!i:>t:c~ a:-; t.hf:' r.:.;:ard 

quotient t'or ;1 h<lZdrdous sul.t~•t.ancf"!. A h-iz<trd quoti..-:nt. i-s th(· 

r,1t.ir1 tlf the lf"!vel of ~xp::lst~r<: of: a hazill'd0l,!; sub';tanr.F:o 0v~r ,, 

GPL'<.:ifi~d timr.> period to a l'Pf~rpnc·~ J1.':>1: :or il si:1i 1.~~ 

pxpc.t•.Ht' pt~l·iod • 

10. "Part.icip.'l:"lt." rnP.-an>:. ~ny perS('n ·,..:l<) o:·nn•'.L; ~HopF-rty 

pursu;:,nt to thia crrapt(·r. A particip<~:l~ is;; part.tc\!J<nlt only 

to thP p;-:tent. t!1o:.· part icipdnt <:onpl i~!; · .. ·it~l tlw r~quirt•:n.:.:nt:~ 

of this cl~i!ptcr. 

11 ''Protc•=t~d groun~vat.(~r sourc~ ~0dns il s,1tr1ratc~ bed, 

for:nilt.!:!ll, ('r qr ).1{.' ot for"•cll. .. \)nR whi..:t; tJ<"; a hydr.ot!l ic 

C<)nc:-..Jf.'t.l•.-:ty \1f ,1: l~>.~~•t forti·-tour .. h:lr:drif.>t.ltt·.:; mt~tt!n; pPr d<ly 
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<ln~ a t.:)' ... 1l d~:~:>:>lv~d ::wl.iC~,; cor.c~r.tr~~.I<'C )f l~:.s t~1a.·. ~-.g. 

t.hO·.JSilll•; f i \'!?! htH•.d:o:-d rr i 11 igr,~t=·~. pe~ L t.~r. 

12. ";•r:>t.ect~d part .. y" m-..·a:.s '"~Y ::,f the foll-J.,.:cg: 

c1 . .'\ pcll'tic.p.:.nt, ::h-1\.d •. Y~, b• .• ~ n_:.t limit-:>1: ~.o, <1 

dP.v~lopm~~t autho~it.f or (id'ICii~i'y. 

I;. A pl•r:.on •..,tho C~vr.•Jops 01 vt:••~r··•lsf.• ocr:-\lpll!:; an ~nrol",ed 

sit.~ <~ft.~r thP issua~c~ of <"1 ll? r.._.rt:H~f' .1ct:ion lt'tt.~l 

c. A succeG!."·OI ot· a::;slgt·.e•~ of a pto•.0ct~r~ pc1rty, as t.o a!l 

e~rollt'd sit~ of a prot~c:tcd party. 

d. !. lendet ·.ohich pt·ac~ice:; CC:TIIII'!t'c:ic:l lf>ncLr:g ir:cll;ding, 

but. :101 limit.-..·J ~o. providing financ~,\1 st~r·:ic~~, holding of 

S(~cur;t;· .nt.cre>sts • .,..>(kout. p!·acti•X~!;, .1n..! fot·o?closure 01 Uw 

rccov~r1 of funds ~rG~ th~ sale of an ~nrolled s1te. 

e. ;., parent. corpcr.Jt.10n or S"..lb>:.!.diary of .1 participcon. 

(. ;., co-o••ncr or co-opt:-rator, t·:.th~r bJ joir.t tl.'na:'"lcy :)r c; 

t.etltlncy 1n cc::unor., o)l a:•y other party stlarl:.g a lcgc'!l 

r~lationship witt th" participant .. 

q. n h~ld1~r of a b~rle(icial ~nterest of a !and t.rll9: or 

inl.l~; '.Ji'I.J,; ti'J:>t., wl:l't.!"lt•r r~voc,_tblf:> or irl·e·Jol:.,ble, as t:0 a~;· 

into>:re:>ts in .1n l'nrc:lled sito:-. 

h. A rnor'.g<vj<:t' or t.rustf:'e o~ a olct"d of t.r.Jr.t exi:.;t'rq a!i 

t.o cw t.':-t!"<•~l~d ~dtt? '"''; of the dato.• of isr-.u;!ncc of a no furU-..~t 

act ion lt!t ~O:.·I'. 

1. A t.l'.::lrl~>l01'1-:>~ o: the pill'l . .icipant 1.:het.iwr ~il~ i.tdu,~fo::• 

hy pu:c:J<tso-:>, o?f'linc-nt donain, a5signment, banl-..ruptc:l 

pio~o:r:c1ir>.<J, partition, dissolut.ion o( na:·riagl~, 5C~t lt!m(·~t. ('J 

adjudic:c"\ti.on cf <lni" ci·-1il acti1 .. r., ch.~r.i.t.<lblr: ;;ift., o; bl?!.--;,wt>t, 

i.-; conjunction with the i.l<:(!u~:.;iti:.n o[ title to Utl~ cnrol!.o:d 

~~t~. 

j. ,;o..n tlcil' or d•.".'i!;P~ of c. part.ci.par>.t. 

k. ;.. go•J(.•t;"tt"'Pn:. <tg~·:-,cy c.1· po".it1cal llubdi .. ·i:;:;)!l ·h·hic:1 

<H:qu1rc:.> <til enroll1•d ~~ite thr<•ugh volun~<~.~y or invo:.unta~y 

mo>:,t:·,~;. lnclnding, b~.:t th)' limited t:), ab;'!.nJcr.rfl:nt, tax 

fore.:lo~~urt:', ~r.in~rt do111ain, ()r c-:;::iH!dt. 

• • 

s~~4t~ ?it~ ~28, ?· 

1:1. "Pt~l L','· .,,~ .. m~.1n~ .1:1y :-;~)~I! i r>.g, J~;l~ i Ill), Sht:Tt:)~ r>q, 

p:)llt.:lg, ei"'l~t,r.g, c:n~;~y.:1~, di~•~~:odr·-iir.q, 11\)•'Ct.ng, (~~;c.~p•nq, 

lt-"<lching, du~(:.'ir.g, 01· d1sr--:):;in-:.; in:.(o u-.~ ~~n·.-i:~)~l'"·':tt \:fa 

h.~z;;rd<•\.:' S\.b:~r.l.no;f', inc~u-iit:g t.rc ,\b.o~d~1rtmf::•t c: d:~.~~<1r~linq 

(",f b,1r1·el:->, l.."Cntc::~.n~r.';, anc! ~l~h'..'r o;J )'Ot"•d I'I~CI~I•t.<.lC'l(•:: 

containir>q •'·n·; t;,ozc!rC.•:u~.; s•1 o!.>t.athCI?!, boll i•;.;c.l.Jd•.'.<:"· nl: r.f ·.cw 
: ~1! lew: n<;: 

a. Any rel~.1SI! which rt:>~~11lt.s 11: Pxpo:.;u:t' ~·) p~tson~ :;olely 

·.,·)th.:l it '.lolork~~J.C•~, wit:-J re:~pt~ct t0 a c!,oi;. •..,thidt such p~rson~~ 

t".!Y assert ~ga.n~t the e:npl0y~r elf such p~~S\~IIS. 

b. l:."'mi:;~,;'r:n~~ fr0m t.he engi.'l€' Pxh,1us:. ol' a fhOt(r vr:hlclP, 

ro!l.'.!l<J :.t.ock, •1Lrcratt, vN;sE.'l, or p:f.it:-l.in~ po..;cpino;- station 

~:~<) 1 nc. 

c. The r~l~i\Se o( ~;o,J:·ce, by .. product, or sr~ci:ll r.•Jcle,u 

nat.~~~·i.dl fro-n a nuclo><tl' inci.d~at, ;;,~; t.ho!ie t<.>rnt!J ,ue ~'~tin•~d 

~~~the :'"F-d.-:al A·.r)utic l:n.-:·<?i' Acto( l'JS4, if suet! rr:li~GI!Jt:': i:'"; 

!>o.:h,N:t t.o requ•r~m~:'"l~S with t(':i'[!I~C: I.e fln;;.nci<tl prot~r:-t !on 

t·~,;t.::bl ish~Q by th~ nvr.l~;.r ro:..•-Jul.~t<•ry cut":lmis:don under 42 

U.S.C. § 2210 ,;.r, f<H the SJUflJ(>!>I"~!'. of 4'1 U.S.C. S 961).1 or any 

othet r~~~p:HI:'-'' ~ction, ar~y rclca~~~ ;?f .:;:)urc:r:, 1ly-pr0d\.CI., or 

Sf.~('iC\] :1UC!tC.::It "'c!tf"r,;;". !.ror.· ar.y !>r\:C;~:.;:.;ir.g f~ite do?siqcatr:d 

und!?!1 42 u.s.C. S "/'Jll~a!(l) 'H "l'l·I2(<J). 

d. 'l"he us~ ot pt~f.:icirl;•s in ar:C.)(o),~:ll:~~ .... ~tt1 th0 pror' . .Jct 

't -~~,~! . 

14. "RPstx>r::~e at:t.~(lll" rr.e<t:l'.> i..IO c1Ct~~~l'. t.Clken t:.:. :·educ~, 

:":lir.im:.zf~, l'!.irr.inatt:>, r.lP.;H·, up, control, as:>'..·:;.~. 01 r:-:)n.it'()f a 

r~l,~..t!";f: t0 pr~t.~ct t~lt~ pub! ic hPalt.t: ~nd sa~f:>t.y o1 r:t·c 

~~nvLronnetlt .. "Rr:t.p~1nse <>ction" i.nclud~:;, but: i:-. r.o'. l im.tbl 

'.1:, invt's~ iq<tt i<.c, exo;av;ot ~on, rt•rn-:.val, d;~;p:)~;:.t), c:t:-iiC.S~nq vt 

gt.Jlt:"ldwdt~rs 01· sutf:;c~ wut0rs, ll,lt.\.l'ill b:od0qr.vlat.on, 

inst:itution,\1 co:..r.tro!~ •• tectlnolO':.Jir:<l.l c•-,:~t.rol:;, or si~.P 

~anag~~en~ practicr~. 

l'.). '"'i'(•rtlnical ,y}·J~S(.'ry cc.1ll11it.to?!!" r~>ctns t..t':e t·.~c:-utical 

1dv:5ory C\::'.JIIi t "J:(' C!'I:'<JU:d ur.dt':' lJf:>Ct i'lfl 4S'::<-I. ;07. 

St:•.~. o<. I:!_~W SF(T·.(Jt-.. 4SS\f,IOo< f'IF:CLAFATIOn OF Pl>:,ICI. 
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?hE.• (jP.I\f!>t,<jl a~~>C.11bly finds c\nd decla1·es all o!: ttH~ 

t:ollow:.nq: 

1. Soml! real property 1n rowa is not. put t·.o its highP.st 

productive u!W b~t:dus•.• it" is cont.aninat('J or 1t 1s pl..'rc~IVP.d 

t.o b•-~ cont.~ninato?d a!l a n .. •:>u~.t o)f P•H'-l ac-t: ~vity on tt"H.' 

prcp~1·ty. The rC"Jse of these si~e5 is itn :mv)rlant r.C::"l[.V:H~nt 

o[ a aour~d land· U!H! p?licy thdt. will prPVf'n: tt·.e needle::-.'(; 

develo::piT'.ent o( pr irr! farr~land cwd op~:n··spac~ and natur.:.l 

areas, .~nd reduc.R publ..ic expcndll.ttr<:a for Installing r:~w 

infragt_ruct.urE:. 

2. lnc(.•ntives should be put in plac<> to e:-H..:m.rage capable 

p0rson£'. t.o volunt...at i ly dc•Jcloi:J and lmpl(.•;n(.•nt clP.anup plar:s. 

3. Th~ flafc C(.•ust~ o: property should i:l~ cncourdq•~d through 

tht~ Mlopt~on of €'nviron~tental rc:-r-edlatlon standard~;. df!'.'t~h•p·~d 

through an op~n process which r:a~c into account the ris~s 

associa~~d with a~y rf':leasc at the ~itc. Any re~~~diatic1n 

st..1nd,1:da adopt.o?:d by this state must provide for t.ho?: 

prot.•:ct.ion of th~: p11hlic health and flafl•ty and th~ 

en·:iron:no?r.t. 

Sec. S. NE'n~_S~:CTlQ!:. 4!->~lll.IOS llUTir.S Of-' 'l"HR COM..V.l$S10N. 

Tn•~ cotiflti.!>:;io:~ ~~all rlo all of the followir:g: 

1. AOof.!t rulP~~ r~rt.dinlng to the a!.'-.-~cssmect., cvalu<~t.icn, 

.::snd cl~<•nut.• of t...t·.f' pr~l"'-~ncf!' of h<::~7.<:Hcicllt> ~~ub·;~ances whictt 

i!~low p,Ht.icip.ln~:f. to carry out r~.:;p.>;"l~H' act.ion~ ustng 

bacl<qround stdndatd:;, statt!· .. ·ide stdndiirr!s, or sitc-sp,:d f' ic 

cl~c\1\ttp stanc'tud!'l pursu<~.nt to thi~J dtilpt:er. 

1. Adopt rule!> est.dblishinq statc-..·i.1e st...and<>.rdo ar:d 

(.;l'i.t~rta for df':termination of b~c~qround standards an~ uite 

sp(.•ciflc cl"e:t>mp ~tand,uds. 

3. Adopt. f"\.1\c.:; e!>tablishi1;g d progca:n in':.ended to 

o?:r:r:ourdqE' and •:nt":anc~ as:·~t'!S>'.tr-Pnt, evai.ua>::ion, and ch~i.l:lll9 of 

s~t·.es · .. <·•ich rr,1y ra\'e bePn the site of or afff!cU,d by a 

r£>le,,s~, 

4. Ad:.JtJt r11l1~':'· P.:;t.ablishing ~ p~o~ue:.m to ;l(lnini!;l,c:>;l' t!l~ 

land r~c;c.inq f•t::d eato.bliatH:d ln St'Ctl(.'i'. 4~S~:.401. 

• ., 
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:>. 1\c!opt n .. lr:a p:;t,1bl ic;hinc; I'O:.:(;·.li :r>IT'.ent.s for t.hf: 

s~Jhntis~.;ion, p(>~forrr-.;.\llCl', and vt.•riticat.io:"l of site ass.r:Dsrnt'nt::~. 
1'1u• rule!; Gl•!ar,up p);;n~.>, :lni1 cP.c':.ificat"ions <.•f cvmplet\on. 

shall pr:)V~Jo? th.lt ,oll !'>ite aa~.f':~~~·.no?t",t!'>, cll~dnll!? pLws, ,1nd 

cel·t.i.fir.J.ti~,n:; of (:ornpletion !'>ubm£tt~d by ,1 participant. shall 

h•: prt>:p:tr~d by or under t.h0 ~.upt:'!rvi!.~~on of .ctn ap?rc.pciately 

trai:"le1 pr('ff~'!;sion.ll. including a <JCO\lnd·.lal:f"'t' proft·~.sional 

c•~l·tifi•~J pur5"Jant... to :-;ection 45'>(.l8. 

6. Ad0pt rul~~. for p11blic noti(.;•~ of' t...he prop<':.;cd 

vP.rit'ic:;lt...ion of a c•~rtificate o( cowpl~tion by the Jf':p.Httt·E"n~ 

whero?: t;1~ c·~rt.ific..:dte ,.,f complo?:tio-:1 1!> cotH!Ition•Yl on t:hP J!;•~ 

of an in~~t.itut·ional. or t.P.chnoloqi.cal cont1·ol. 

Sec. 6. ~~/H_?ES,:!'IO~. 45SH.I06 Atl"T;iOfH'i'\' Ot' Tilt: 

m;PI\..~'!:/'~1-.NT. 

1hl• dep,trt.m(.•nt ahcll\ Cc ,,11 o:: t.h•~ following: 

I. i:n·.~~r into ;_tgrf•t:t'•t?r:ts or issvP. orders ir>. c<HHt(.••;t.i<•n 

with t.hc enro~l~~nt of property into a proqra~ ~stdbli~ne•i 

I)\.rsua~t... t.) t...t·.is c':1aptcr. 

2. lS!H.<f! no t•.l·ther c.cti~•n l.~t.~.l·rs upon t.he rl•::ncnst.l'3tion 

<•f cOrl'f!l~,~nce wi.th <tppliCi!bl~ standard~~ for an afl'ect(·d an~.t 

by a p<~.rticipant. 

~L r.nccr int.o agt·co>.-l(•nt.s or i.:~sut• o~dt>:r5 pro·Ji•!ing fer 

lr.!;t:it...ut.lonal. .1nO l'.~chnoi.ogical controls to as:;url:": coropli.<>.nC(' 

·.~iut ..1ppl icabl~~ t~t.c1r.d;ud~~ pur:JIIi\Ot t.o thi~; ch<~.pt.t.•t. 

.a. T.:tke Cl(.;~ 1ons r.f':cet;s3ry. inc:.\uHn9 U11~ r0v:1cat~on. 

~~uspcns1or., or tr-:;,ditir.ation ot po?:rrnit.s or agr~c:no:r.t.s, t.-,1:! 

t~.suanc(: of ordt:rs, and tit•~ lniti<\ti.on of adrnini::;t~rat.i·.J~ or 

ju•:i.ci.~l pr0C(.'i.•dtnqs, 1.0 ~nforc(.• t.h: provisi<•n:-~ of t.hi<J 

cl·.apto:>r .'lnd any .,qr.;o•"~ents, 1.:-:•'JI:·nant.s, P<I!>E'ml•r.t:;, or otd"::.> 

if..S\;C:i pu':'"S\oant t.<l thi.!> ch,\pt(.•r. 

St~C. ·1. ~~'.¥__?f:~:1'_10_!:!. 4'i'.>IL '.0'7 I.ii.Nfl R~:C"YCJ,iNG PFCX;:~.~. 

). A p~rson rnay ~t;coll prop~rty i~ tn(~ land recycling 

ptogram p<lrf~lli!lll to t~·i~ cha(!tt:: t.o Ccii'CY out. J. tf!:.>pons•: 

a...:t.i<•:-. in c....:cord.uH:f! · ... :it:h rule~~ a<h)pt.~d t1y thE' conur-issi('tl 

· ... t'.tdl o.:·.11r.•~ the o?:li?.t•ilit...y f1J:· e."''!'\l·,J,-•ent t'tw e\iqi"bi1ity 
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rul~·~; shd~l fl_•a>'-0.,abl.y ~:"!C)"Tit9(' :he enr-:~l:ml'to': 0f all :.;t:(•!l 

p0t~r.t ia:lly ..,lig~b-.e t.o f'-"!Ct.i.cip;-o.~r~ un~~t :hls cha?'.E:t c!nC. 

:>h.::: 1 _r"'.0~. talu . .- int.·) acr;o.:nt. :t:•y .!:"~ount~> ::u~ dt•p.=s:·tlf•~n:. may b•~ 

f('i:'"lbUI"St~C:. U:""ld~~f U~i!! chaptt~f. 

2. All partlClpants st"-.illl cnte~ tnL> -", agrt:~;n;t•:tt wi.tn the 

d•~;),ltc.ment t~ r~irr.b..Jf!>~~ Lt-.c depcll"ltr:ent tor .=sc:t.ual cost~> 

itwurrcd by tlh!, Cep.Ht·.ment in rp·Jit~.,..ing do<:um~:nt>; !'>.Jhmi~U>:ci a:; 

a pdrt of the eni-Qllment: of /th~ !>i'.e. l:1is fee shdll n~1t 

(:Xcf:(.•t.l sp•;en !:ClOu!>anO· i-lV>e"h,wdred dvllar~~ pr:r E'IHG~lPrl .... ~tt•. 

i\:l .1qrecment entereC: ~nto under thia subaect.ior. ru~t allow tt":(: 

d••p<Htr-cn'. acc~!:~.o to t.he enu>lled site dnd rnust req\:l!>:> a 

dt•:nr:nstr..-'ltion of the particip;lnt':;. ability to c-3rry out .1 

re>~r---)nse .1cti<on rE>i.l3on.l":lly ausoc~.ltP.d .,..llh tho? ecrolled tl.(>. 

J. All of t.h1: follo~ing shall not be enroll~d in tho iand 

r~CJ'Cl inq !)1"0<;)1"-'ltn: 

a. Pror.erty for w!"1ich corr";;tiv(' action is r.ef!dt~d or hcH• 

bt~l.:n ta'<~:""l for po:.-~ rol~"'ut"l undE>:rground stur·cl.gf' ta:'lks 11:-td~:c 

chapt~r -1S5R, d:.vision IV, p;Ht. 8. Uc·.,.cvel", such p1·opo:rty mat 

bP enrolled t<"1 i.ldz!rf?F.s th\zard:..oo:; 3\)b:-;t;.t:"!Ce!> ot.b.•r than 

pet l"()leum frc.-:n un<Serg1·ound ~t.or<tgl~ tctrlk9. 

b. Pr0pt>:rty ·..-h~ch h.\~~ b•:e:"l pla<:P.d o;; 1s pr<•p:)~~ed t.<l b£> 

~r.clut.I•:J on :.h~ rodti<'-n,,l pr~or.ti•.''-' l~s~ t!~;t.lbl:~:.;leo.l p.l!"F,\tant 

t•) th~ fed"r.al Comprt~ht~nRivt~ J.:nviionm~:'lt.il~ R~sp?n.se, 

Co:npen5atlt1ll, aold Liab1lity Act., 42 u.;;,(. S J:i)Ui ~l :-.l·~-

c. An anim.al feeding ope>r..-1t.io;1 st.ructuc-·~ as defirwJ ~~' 

Si"'Ctl.on 15')R.l6l. 

•• It t.ht~ site cl1!anup ,h;se;;soat~nt Jer:l(lllSt.r.ttc~~ t.h<tt t.tlt• 

r~lP.l:-~e on the en1·o .. lcd sit." haa afCect~:d add.i.ti0:-oi.ll prop(•rty, 

all propt:rty, which is st·.o·,.·n to bf! aff~ct.o?C. loy t.he cf!l~ase on 

t.hf': PJHoll•·.! site, ahai l he P.r.~?l:o:!d in .vldition l..:> t.t-.•~ 

('nrolled s:.t:-i'!. 

~'- f'vl~o-..-ing F:llfOl~m~~nt of t.hf: pr,")r~ct.y ir: t.ht~ l.;nJ 

r~cyc1ing prcg:·M·, th1~ fl-Ht.~cip,1nt s:>1a11 pror::-ec~ ~'"a :.it·.~ly 

:~.-.~,;i.'~ t'-> ("dtry out C!!:;pons;· actio;1s lr. acccrd.;nc(: ·t~it.h tho?! 

:·\;le:; ~:np~r:t.o~:•t.ing t.tti~. ch,tptl'C. 

• • 
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6. On...:o• :h.: p.;.r~.tci;):\nl t~.;.~; dt>r.:)ll:;tr.:::~.0d t~lt"· .lf~f!c:.eJ .=tri',\ 

1s io1 cc:n?'lia:·,n~ ·..-i:h thP ~~t~nd<tr•5!0 dPscci.b1•d ~:; !l'.lbC:Olap~.f'l 2, 

tt•1: dt:p.:!.rt·;oent sl"lal" prol:t•r:d o:, ;j t.l:'lel"f b,\ai~.-. •ltF\ .:~~~u1.•.:.. no 

fur~her action lPc.t.er pur!lo..:oint.. :.c sectio!"l -1~l':fl..)OJ. 

7. 1he ;~art.icip<~;Jt mc.y . .,.lthd.:-;!·-· the e•~roll•:d :;i:~ fron 

f11tt.tlPr p.Ht.icip<.lti'.>~l in the ~cu·d ~CC"fClll\9 pc0qr.~m c\t ;1ny 

t.ime utwn . .,.ritt.1~n not.:.cf'! t.o th1: dr.-p..=trt.cppn· Any fJcHI.lClp<tnt 

...-t·.c '<~lt·od:,\"M!l <::~r: P.nl·olled sit:~ fro:n f•-rth1~r pcol·t.~.ci.pa:ion til 

tt;e pL)gra:n a.:l<:tll n·)t bf: entitl~d t.~.~ any ref\.11'! or cct~o.Lt f0r 

thf~ f'nrr·llmt:nt (eo: paid pu:suant t:) this sccti')n and shal ~, 

Sl.bjt~ct t.o ~.ht~ 1:mitat.1oro on fees in suto~;c·.:ti,?n :?, b•~ l~ablf! 

:o~ any c0st.:; <tCt•Jally incurr~d bJ' t.h•~ dt~parl.'"l(•nt.. 'lt1'-' 

d(•pr.rt"rn?.n·. or co11r· r.·cty d~t.p1·mine the.':: ~.:~ participant ~o.·~v~ 

-..·it.hdr;;·-·:-. p1· io1 to complfd ~on o£ all rP~ponut· <let ions 

ident.if:E>d f(J! the enrollP~ site forff!it.s al" a~n~fi.t~ <tn•3 

1m.nvnit1~·:; provi•~(:rl by t.t1i:; ~~napt.~:- ,,s to till~ Pr.roll.ed ::.'.1.'?. 

!f Lt i.s d(•emeol r.cr:o:!s~;:.1ry and ap~Hop~iat~ by t~f' df~par~ntt~:-ot, ,., 

p;n-t:.cipiH1L who wit':l<!ra· .... ·~~ ~;~1.:.il stabdiz~ Ule- er:rollr:d site i:-o 

<l('C()!"~•li!CP ~o.·it.t·. d t-olan clp?l"()V'-"d by l.hf! dep,.utmcr.t.. 

S.UHCHJW1"l:k 2 

R ·-:s ·'ON$~; AC"I'l UN S'£"AN1h\!W:. i\ND !U:V I P.h' rROC:Dt;!H:S 

5!':1:. 8. :-a:i·J :S_I-:r~_-1 on. l'.i)H.2'01 CI.F.ANJ~ S1"Mlt•A:::WS. 

I. ;., p..:.rticip<t:l~ ca:·rytnq cut a rt:>~pct::-:t: act~~Jn sh.1ll takt:> 

:;.;.-::-. r"":;t:-:);",!;~~ .:;..:t; .-.:::.. ,;o, :;c:;~:;~:;~: r !.c .--::;~:::~~ t!lil~. (.;'.)!"J! •. i0!"!'7 

in t.h.., .1ff~ct.ed a:·'~d conply w:th c.ny of th(: followi.r.q, a~~ 

applicabi..:-: 

a. Sackc_;~O'.llld .:.! .• 1nd<1rds c~;t,'.hli~;hed p11r!;\.M".t to :.~c:.i~"' 

4SSH.702. 

:>. Stc1':t:-· .. ·idr: st<t:Kl.->.rds "Sl<:1b·: i::.ht:-d ('1lr~;u.:::nt t1.1 St:ct ic:-. 

-15'>H.JOL 

c. s:tc--ap<!r;ific ciear.:tp :~':;;r.d.~rds cst.<thl~:>h•~d pur;H:<l:"l~ 1.o 

sr1·t.ion ~5~:1.204. 

1\r.y r(>rnP.di;~~io.:....r. st.and<trd · .. ·:-1ich i!'; applit•o.l must. pt~)vide for 

t.h~~ p:··Jt.~<:t i-:Hl t1f th~ pl.hl.ic ho.:-..:.l~-:1 and :>~de~;.- a:vJ tt-:c 

(:!",ViC001i"(•lll. 

• 



• 
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?. A P•HHci~ant r',1Y us~~ a corn~~:lat.ion of the:.•: st:.:wdar<h 

l(' ir,pl~ml?!nt a sitt~ ct~m•~diation plan and :nay ;>ro!>:>se to U!>t:'! 

th~ ~it~-sp~cific cleanup &tandd:•ls whether or no: efforts 

hil\''-' b~~n madt~ to comply ...,.ith th(.• b<H:kgtou:'ld or s::at.€'wide 

stand<trds, 

J. Unt.il ntlc:; setting out. requircn~nts for hackqrcund 

standards, st.~tevide standards, or sitP-spccific cleanup 

stand<lrd,; arP. finally adopted by th(' corrutti.!.>sion dnd pffectivc, 

p.articipanta n:.:ty ul'.ili7.P. site>-sp('cific clc<\nup st.:Hldards for 

• 1ny ha;wrdous suiH>tanc'-' utilizing !.he proceduro?:s s~t out u1 

t.h~ df:Jxtrt:no?nt.·~ rule~.> impl.E:.'tr.entin<J risk··bas~d corn.•ctivt~ 

act. ion for undf~l'groutld storage tanks and, ... -h~re ret evart, ttw 

Unit.eri Sta:0s envi1·on:1o?nt.al prcob~ct ion aqcncy's qoJidance 

rf.•.Jardinq r iak a35C:~~:wnt for ~uperfund ;.ito:~. 

4. Tht· st.,l~ld,uds ,,ay be complied · .. ·it.h through a 

co:orobul<ttion (of rc.:;ponse ~tctions t.hi"ll: ~•ay includP, but arP not 

lirrit~d t.o, tr~otm~nt, remov;tl, t.echnological or inst itutionc~.! 

cont.rol~, J.nd nat.\H<d at.ten;.J.ltion and other natur<1l 

m~;>c-hanit•r:.::., ,)rHI (:'il.rl includ~ thL~ u:;;e of innovat..iv~ or ottl'-'1 

demons~r.:.t0d rr.easur.;!' •• 

Sec. 9. !'H:.-.· $!:en.~~~. 4SS:i.102 BACKGHCtnm S1'tiND,nDS. 

1. Y.ctt:c•b t.o id~~tify bacJ.:gcound st:andard~ sh<Jl.l be 

ados-t.ed hy thr.· cc:""'lllis:-;ion after con::;id(•ration of thr.· jcinL 

l't•r;c..;:"'llll(.'nda:. io.l"f. of Lh~ d<:partm(:nt and the ter.hn,c,ol ad·..-isol·y 

t"C..;"'U11i t t<'C. 

2. The d<>mcn~;trc.:.l.ion t:h<lt t.he affcctcJ area tn<:l~t!> tho~ 

b;oc·kground !'>tand;Hd slhll. 1 Oc dccurtH~:1t,_d by ~ho: p.ut ic:i!;)<l'H in 

~rn~ following rndnnE'r: 

i\. Cotnpl ianc~ odth thf!' background ::>tdnd.:J.rli Dhdll be 

der ~1nstuttt:d by col:lcl.·ti.on and aca!y:~i!'. :"Jf r~pr"':.;~ntativl-! 

ac~.r-.pl~:>s frc!"ll r::wironmP.ntcl.l m•~Ji.1 o! c:lrH.:r:rn. 

b. A fin.-::! :ey-:)rt. t:h.lt docur(">nt:: co;r:plic~.no::e with :.hP 

LH:kgro;,~nd st<1ndard shall bl! S\.:bmiu~d t:' ~t:._• dcp~:-tr ~nL and 

s:t".all I:""IC"l.J~:(•, as .:lpp~opriatt=!, allot tlu~ follo .... ing: 

• • 
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(I) A dP:~cr ipt ion ot Pl'(';o;eriut(•!> and c::orrc:lus.ions :)t tt·,p 

sit.~;> ~nve~>LLqat.i..:Hl t:l ctlar.l(':er•zc ti'H: na~;.tn::, extent., 

d!rF!ction, volumt•, .::tnd compr,si·.lon of h<l<.droiOot:~ :.>~:bst,-tn<.:l'~. 

( 7) rn~ b.1sis fer sPlP.-:t.i.n'i t>nvir.;;nfhl.•r.t<.tl rn.t:di<t of 

concern, dt~sc..·rlpt:i<XI:;; ::>f removal or de4':o~,:·a-nindt icm pr0<.:t.'durf!:~ 

perfor!"ll..:·d .in renwdiati.:.:,, <lnd S\;;;rn,lfl~!l C'f !ld:"lpl inq 

n;.~tlr~lflology and analytic.ll result:> whi..:-h G.•~:nonst.l'i!~ . .., t,h,l: the 

':)ac;.,qro~.nd standard has hN~c. complied ·.o~\th. 

(l) Th~ ba~iR for dcte:mini~q the background levels . 

Sec. 10. !'Jf":H S!-;C-cJOt-l. 45~11. 20:i 51.1\TE::NJl)f-; STANDA!WS. 

1. Statt~· ... ·id~ standard!.> :~hdl.l bP .1dopt~d by t.hP o.::omni!o:.>ion 

after considf!r;Jt. i0n of t.h~ jo.int H:l..'OrfUT\t~ndat ions of th•~ 

dcptlrtment. ,,!'ld t.hf! technical advi!;ory c<.'!IIIT.it:t._·e. r-th· 

st . .:.t'.dards rnu:~: pr0vidt: for t.hP. prot<>o::tion ,:,{ the publi<.: hcc\ltl~ 

a~d saf~t.y a~d the environmP.nt. 

2. In e~;t.::.hliatl'.uq th ... ·:H' st~1nd.1rd:;, all of t.ho: follo·.o~inc; 

st":,lll b(• c..:rn:.;iC~·n:d: 

Gt. Scp,1r.1te st.;J.nd.Hd~ sh<1!l b(• (.•st.tblisl'led fo1· haza1·rl:l\JS 

~;ubstcln.::P:-; in !)(oil, in grC'unJ·.,..;•.:e~ which is .1 prol.f!c:l.P.d 

gr:)ur:dwat_(',. sourc,:, and .in gr0urHh·at<>r which i!i not ~ 

f.>i':lt.l:'~l (•d ground• .. o.-ttr.'r t.•ourl''-'. 

b. In grounrl· ... ·a~er which is ~ protect•~d gr0uml-..·;\ter sourcP, 

lht~ st~t:ld,lrd.c; st":<~ll bt~ no no1·p protectiv~ tlla:; th<' !.~a~~: 

r~st.rictiv(.• 0f· t:o.f.' /11-':lximurn c~..:ont.u::~in.1nt level"f> pst.nblif.h~d 

p1Heu.1nt tc the d(•part.-nt:'!nt 's drinking ... ·au~~- st.andards, a 

sta!ld.:J.rd l'o?flect.lnq an incn~a.::Pd canct•r :iak of onr.' in o:ll' 

mi! lion, oc a stand<:!. rd f(~( l.r~ct in') a nonc:,lnc~·=- hP.a l t.h r i r.l< cof 

ont~. An aff~~cL,_d arr:-,J :-;hcd 1 not. bt~ rt:q\:i.n:J tc bt: cl.t~.:~.ne<! up 

t<r C0~l<.:l~nt.cat.icn levl•ls belo· .. · or mor(· r~atr ict.ivE: than 

bc;.;:kg1·ound levels. 

c. In gJ·ouJHiwatct ...,hie~ .i,; not. il. pr(.d:o:~ct.e1: <.J~oo.no.l..·at('l 

so~rc~, the standard~ shall be no ~orP p~:lt.P~t ivP t.hnn t11e 

h:.:t!).t. rt:r>t.ci.o.·t.ivl~ o( a standi.trC 1·eflecting <'.n incrc·a~~d c,lnc~:-

1'1.~~·. 0f 01\(• in t(:O thotl~dnd vc .~ st.:Jnd,l!'d l't>fl~ct i~g a 

riiHo.I.'<H'.('F!! h~.11 t.h r i!;\: of ont<. An Gtf(t•ct,:c1 i!~e<.~ 5hil.l n-:>t l:lt.• 

SF 528 



St:r:.~U:· fo~iit: S/.8, ?· 1~ 

rl::.juir~C ~c :a• (:~~ilrlf'd l!p t·) Ie·:e::; l\(.•}(r..; •):· r.:.H~ rr:.>t.~i.cti•:o.• 

thc.n ~l.lckg:;.Jnd level';, 

d. In .~ni I, t:h<.· st.tn•!ard~ .she>.~ 1 be n0 more !>rot.~O.::ll'.'~ th.;,n 

t:~t:'! lf'a>'~t :·.-:,>tru:t~·:e ·)fa .:.t..tndar~~ r~flc-c:-t.;.,g an incr~.1:~<!d 

ca~ce: r~sk o( or:~ :~one ~illion •lr a s:and&rd re!~~ctinq .1 

Jl)nc;HlC.:C! h~-~lt.h ri:.>X o~· en!:'!. An r.ft~ct.L•d arf!i"! shall rwt. br

:·~;>qui:-e>d tc- be clNtnf:d up t.o cor.ct:Ptr,ltion lo?\''~~:.; bc-loo.· 01 

c.oc" restr:cti·J~ t.han backqr0unC le·.,el::~. 

), TtH~ demon;~t.rdt·.ion that t.h~ affe(;~o~d .1rP.a meet.:; ttl(.• 

atat~~· .. ·idn stand.ud s~...tl1 be dcCl:l~0nted by ttle partici.pa~~, <lS 

apprC'priat.P., in the !'ollo-..·inq :nc.n;"ler: 

J.. ComplictnC(.• ¥-·ith cll!anup l~v~ls shali bo> de:"".:.ln!;t.r.l'.ed loj 

collection •ll~d c~:nalysis Qf rcpresent.ative s.1r·rplr:s (rom UH• 

environwent..ol :nedi•Jm of concern. 

b. A f'in<t1 rcpc1r~. that dn~:um1~nts compliconc(~ with th(• 

5t.dtP,.,ido:- f.·tdndard aha~ 1 bP subrdtterl to tt-.(• de-partn:L~:1t w:,ict·. 

inclurl~·~;, aa ~f!fHO!;)Ci.:~':~. tho? dt•:;(;ription!'t of proo;edurca .:tr.d 

conclusi;:.n!; o~' the sit.P. invo:-s~·i9at.ion to crau;cteri%1!' th1~ 

r...=t~.l:re, extc.,t, dir<.•ct io:on, ra::1.> of rr::>v~m~nt at the site c1nc: 

c•Jnci.ctt_v~ efft~cts., if .• ~ny, volume, co:npositio~, ,1:1d 

cc..ncentr"tio:"l o)f. h"zardcu::; sub:~:a.nr:cf.. in er.vironno:n' .• ll :'ledi-1, 

tho:> b.l~~;:~ f0r ~:.e~ectin'! ~~:"l'Jiron,..·,!llt·..=tl moi!dia. o!' c0nc1:1·n, 

r.k·c'"nenta':i0:"l r.·,lppo~tir~g t.he :>(.·l~ct ion o~ ct~:>i<lent ii.ll 01 

ncnr~~.i<i~nt ~d~ '.:!.-:,Jo,;u.-t: ia\:i~ot.··· J,.: .. ~..:. ;· i~)t ;~,~~~·. of <€:-.:;·;"': :;.: 

treatment. ?l'llt'f.'dur(•S performed in renwdiatio,1, and !i•Jrr-r.lri~~~ 

of' aampling methc-dnlogy and an.1ly'::icJ.~. resu~t.s ... r.ich 

d~monstrt~:e thc:t h3?.i!.!'d0uS sub9tall('f!'>' have b(•t';"l l'(~tr.nve:l (',!' 

t.reatcd to applicalJl~ lev~l:L 

Sec.~). f:J~~_2).f::~_T!O~:. 45SH.?04 SI'i.'~-Si•ECTf'lC Cl.F':\~l:!' 

S·TAJ;QAR~S. 

r~o::Pdu~e>s ~.o P.:~· . .:.Llis.h si.tt~--:;p(•cif .c c~c.<tnu:- star.dar<is 

$hill! b1~ adrJpt~Pd by t.l;c ('onu·.i:;~;io:"l afte1· <,;Xl!lidt:r.lt ior. of ~-~·lt~ 

JOlnt r~crorvncndatic-n::. of t.hc de>r.tdr~m~::t. ;ud '.he t.t~c:lni<"<~l 

cu.!vi::;or'J c<)ITI.:·rit:tee. Si~.(.·-specif:.c c!(~<lr.\)j) s·.an1:a1·d;; m•.J;.;t 

ptovid~· fo1 t:n~ ~Hoteo.:tion of thP. publ~c h..-...~llh <l:·.d ::.af~t.'j a~d 

t.h~ en vi l'(.;t~n·f:rrt. 

• • 
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?. s:t(.•-:.•j)f.•.;,;il'ic Cif>,,rl\;p :>t<tnt!dr•ic; a1:d <i!JPI'(liHt:lt0 

:Pspn:l~e a~~1ons shal~ :~kP l~t.·) .l('~Ou~r ~11 of the f0llow.nq 

I'rc·.·id~d, ho:..o~v~r. that an aff .• •ct·~d ;J:!;'cl .:.h.1ll :1c·. b•~ ~P.f.I\ .. r<·J 

t:) b1~ ,:1-!'!,ln""::: ti!) t:) lt'·v·t•l;; h('l•lM' or :n\:roi! r~!;tr:ct:-.Je ~ .. 'lilT\ 

O<tckgro•J!ld lf.'".Jels, and .;-; g~cundw.Her :..·;"lich IG ~c: a pc-olect.ed 

qt·flunc~: .. ·,,t.~r ~\~urco.•, to a <.:onGI·:nt.r,1t i~!ll l~v~; which prr~· .. ;ent.s CHI 

ir:,:I'E'ct~;l~d cconcf:r ci~;k o: lea:> th."ln ceO:'! lll t~:: ·.~llll~~'tn-:!: 

a 'fflf! r.t0~·.: .1ppr:)pr~a.t1~ f'XpJ$Ur~ ,.,;~n.l:'.(),~ basf':l ::.n 

curr1:nt or !>l'(lb;thll.' f.ttur~ :~~!Jidf.'trti,tl, c:or;;:·,_•ct:i.o..), 

il~du~;:C"ir..i, or nt:·...,~r indust~·! acccpt.f:>d :J•:t:-narios. 

b. :::xp::..:.ur~ P"t.:l ... ClY c~a~.1ct.~riz,1:.i-?:"l~ tnGludlrtq 

co~~ . .J.n1nant '5f)U!L~,_.:,, trar!>port ar:char~isrr~;, mvJ e:q)f):; rn~ 

(k1t.hw<tys. 

c . . :..ft'r-cted ho...n.~n or cnvi:onrnental ct~c•~pt.or:; ~1:1J ~X!J0:~ur(• 

~·c•!ll<\~ i0:> bd<:>('d on current~ cr tJrOb!:tlo:<.- p~:)jectP.•i u~~~ 

~('~n,lr ios. 

d. ;{if.k ':">M;t:d ~o,·r~ct.ivP a1:tion af.!;.O:~'J~Jment. pr.;"l~:ipl~~ 

· .. ·fl.-dl idt~ntify ri:;~:; pr<.-!lt~lltNl to the public tlt'i.tlth .~nd rj:\fo~t.y 

or t.tloi! ~nvil'llllr.t~nt. bt ~a.ch r'~lF:-·'l~ed ha1.c1rt1oJs snbsta:lC(~ 110 .1 

r-•,)nn~r U1.1t w.ll pr-:)te~·t t.he porhCic h~clllh iHHl sa~·e~.y Cl tl"rt~ 

0nvir•:•nm0r:t •Jstng a ti~r~~ ll~ocedur.-: conoist.enl wit.tr the 

Am~rican ~o~i~ty f(:l t.~~tin9 !lf ~at.Pri~l~' .:.tandar~s ~p(llicd 

t.~1 r.or.ptd.rLJlPum "'HI ?l:tl·oh•u!r- hazarrlGor:-; substance~;. 

t'. c~~ ~!~~~~! ~~~P-~?~~=f~c -~~!~:~~ fa~!·:~~ ~~~h 

c;.s ·tw fea:·~lbility of ,O,\'<'!::labl(.• tt~ch:10lo9iL'!~, c}(i~;tioq 

t•~ckgrc..und levels, Cllrr~~t anri plann0d f~lure ·1s~s. 

eco:o:Jica~, <H~:;ltl(.•t.i.c, a:"ld ott:(•! 1·e:ev;;nt crit.0rid, c1.1ld the 

applir.clhilit·.y dnci <1.'/,LLlbil~t.y -:>f t.t~ch:)(>lC'l'i'',Jl i.\OlJ 

in:-;ti~.d!.io1~ill cr;r:t.rol!' 

f. CIPanor? :-;hll~ nc: be requi:·,·-1 i;l "n .3!:U:ct(.•;; c>.r(•<t t·1at 

JO('CJ ll(.~ j)t(•S('r.t_ cOO}' of t ht' f:!llo·,.·j 119: 

( l) ,\n inc1·•·a<;ed :-.~nr:(•t r i.<;k .:tt thr: :..:<.ii:H of cxp·)S•Jre of 

<Hrl 1n ont~ m:.llion (,,~ !'o:'Did(•r.tia'. arc.>.!l or or.(• in t.Pn 

t/n)t:><nd :,)( ~onrcsici~;"lti,ol <11'('clf.·-

• 



• 
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(ll An i.ncrca:;.~C. r.oncance1· healt.h 1·i~k Lh~ point of 

~x;;ostHe of. qre;~Ler t.han on~. 

l. Th~~ concP.ntration of a h.<:o:.c.rdC>us sub~;tanr.1~ in an 

en vi 1·onmental m~diun of conc:en·; .lt J.n ill fcctet~ .:tro?i! where tfl(' 

sit.P-5pccHi<.: s~.il/H~ard h.1:~ bl)t•r. !lelPct.Pd sh<tll not bt~ req:Jirl?!d 

to mr.>et t:he sit~-sprc:Uic Dtand;ord i! the sit.L~-apt?cific 

stc~.n:iard is num~ru::~lly less than the bac:qrnund 11..•\'L'l. 

such caa~s. the b~1c:kground le•J~;>l ::'>lt;tll <1pply. 

ln 

4. ,\ny parti.ci.pant electing to c,,m~ly ·.oith .:;ite-sp~:>clflc 

standards estdbl.ished by this sf!ction :->hall subwlt, a:. 

appropriate, atl of the follo·.o~inq u~y~rt.:.; and r:valu.:.! i0ns for 

C('Vlt:,.. and dpproval by th1.> dcpartmef'.t.: 

a. 1\ site-:;p~cifl.c r.isi< ass•~ssl"'ent r~port. and .1 cl~anup 

plan. The !lito:-·specific risk <H".!JP.o.smP.nt report c:.unt inc-!udE', 

a:~ approprt<ttc, <111 of the f..:>l.::o· .. ·ing: 

( l J Docum•.~ntat ion and descriptions of procf:>dures and 

conclu::>ion::; from til(' site investigation to chcuach:r£zc the 

natur(', cxtt>nt., diro?cti.on, rat.~ of :"'OVen'f!nt, volu"''~, and 

c:m· .. po:; it ion :.lf h<n~ardous aubst.aoc~.s;. 

(2) Ttt(' c..-onct•n~rdt.ion of haz,udnus .sub.st.anc..-ea in 

er:vironrncr.t.al Mt::di,> of concf!rn, includinq sunu.·,\rit•s of 

s.1mpli.nq m•~t.hodology and anGtlytica1 rl.!!i\llt.-:;. 

(J) A Lllt=! clnd t:r<l.n:-;p-:irt c;.n,l1ysi.s t.o d•~non:;.tr<ttC t.hc1t no 

ex;;~,:~urc pdthway~ exi.!:.t.. 

lf no ~xp::.sure pclttl· .. ·;s~·s exist, rt r.sk ,u;sp.s:;nu'nt Tt:'!j)OI't. a;~ei 

a cle,\nup plan .are not. C('quired and no rem0dy is rP.q11i 1·ed t.o 

hr: prcposed or co:-npl1~tt~d. 

b. A final report delbon.strating Co111?liancc wiU·. s.ite

Spo?.-:if'ic c..-leanup staJH;,,rds h<tr~ bco:-n compl•~t.ed in acc0rddnce 

with the cleanup plan, 

c. T!lis s0c.:tion do~!'> not. p~~:><l•Jdt:- ,, participant ltotn 

.:.ubr-liU.inq a sih>:-Sj)('Cifk cic..J.: c.a:n~:.;~;rtl(:nt rep-:-n ilnd ...:leJ.nuf: 

plan at one timP to the d~p~!t~t~n~ !11: r~~i~w. 

5. IJ~lot: !;dl:-·dr.s.icn of ~iU:~1· •' si•.e-sp•'.:iflc ri.:.~ 

a:;:;(~s:wen~ t!:pol'l. or a cleanup plan t(C t·.h.,. dPpctrt.-:~~:>nt the 

• • 
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~ep<trtrPnt :.;h~l1 nclt.ify the partlcipant of any d~fici0n~i~!'> _n 

tnt~ rt:-p~rt 0r plan in Gl tirf!1y mann~r-

6. Own(·!'~~ and opt=!!·,•tors ol undt~rgrou/1(1 ;,.toragP : .• ?.nk~ oth•>:1 

th~lr. pr~trolt~t;n unrlerground ~;U.r;ogp tdf"'.:~:.;, .J.Lo•:pqro•.no.l :;t.or.Jq~ 

t..lnk:-~. and pip~-1 in,_•a •.;hich <:t)nt<'l:.r: -::<r nave <:<:Hltilinf~d pet.:olt>\;n 

:.;h;;ll c0:nply with th~ cor1·e.::t.l\'F: action rulPs i!>!l:..wd pursuctnt 

to chapl'.l~r -1':l:.n, di•:ision IV, pact: a, t.0 natisfy tht=! 

re~uirt~mt"!nLs of thi:> Sf~C"t.ion. 

Sec. 12. ~1£-:W S£C"i' lON. <1?:>:1. 20S VA~IAM"F:S. ----
I. A p.ut. icip~nt I11C\Y apply tv thL~ depilr!.rr~nt for a 

val'ienc~ fro:n <tr.J' GtpplicablP provi!oion of t.his ch<tpt•~r. 

2. Th~ d•~p.'H~m'-•nt may lf.>!',u0 a •Ja~iar:c.~ from .~.pplic;!hle 

:->t.anO::.Hda only if t.hc~ r•articipant. dPtr.")ll!:>t~dtes all of thL' 

followLng: 

a. l'ht:> p~lr·.icip;ont. d·~tt'.)l\!.itrate:-> ei.t'.h~r of the fol10wing: 

I t I It i:.; u~chni.-:;\1ly in[(~,;n;ihl!>: to conpl.y wit.h lh(!' 

dpplic<.lble !;tandard:~. 

(2) Thf:' (·or,;t o( corrp:ying with the applicclblc -ata:lr'lard!:· 

cxce••ds the benet its. 

b. The prop-::>sL~d alt.Prnilt i~·t:'! st<~.:ld<:!.rd or s~t. of :Jtctnd;!ni~• 

in ttll' t.f~r;>l~ .. l.vl o;ondi.tion.s .:·,f!t forth in tht~ cl?plica~ion will 

rt~:~ult. 1n "" lmpr,)v~mt>·•: of 0nvi1·onm'!'>:nt.al condit.ion~ i:"l the 

aflt'~tt~d .1:·.-:>:.'l an•~ P.ll:>Urt~ :.hat th~:> public health c11ld ~~af.t•l.y 

will b~ pr0t0cl0d. 

c. fhP. ('f;ta":.lli5/1:11E'r;t. 0f ,1nd C<)11'pl:.::tnco~ wit.h l:fl~ 

altP~nativP stand~rd or uct of st.anddr•)D in lhe lt=!rn~ and 

c~nt.li.t.ions is ll0C0!i-:><:try t.o pl·orrc)tt', pr:ltect., ptPscrv•~, or 

e~hanc0 e~ploytr.~nt opportunit.i~s or t:lc r~un(' of t.hP ~nrolled 

s i. t ~. 

J. If 1·eque!J~ed iJy e. p.lrticip~r.t., ~;1e dcpa:tf.::t>:nt. may i:-,.s11e 

d val'lc1:1C":t~ frcm any o::·1P.r PI'G'Ji~iC'n of thi:.; chclpt~~ .1' ttl(~ 

C(•p<ll't.rr0nt d•~termin~~~ t.h.t~ th(' vari;J.nc,<:>; -·mlr'l CH~ cor.r;i:;~.ent 

~ith the d~!:larnti<ln of pol~c-y of this chaptP~ and ls 

r•!,l:"".<'f"'.:lbll• u!1ciE>:r t.h(>; (: i :·cum~t-?lnce:: •• 
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Seo;, 13. Nl-.'.1 ~-~~!:..!_r_!N. 4';SH.20(, :~IS-ri:'UTlfJt-'ld. AtC 

rt-:o-:~KJI.OG: CAf- C.:Ji-n'!\01 -S. 

1. In J.Chicvinq c:wpli.:!nce ·.riLh tho:.- clE-:<illu!) st.<.wd<:~rd:; 

o...ndo:-:· ~h~!J chapt.;.~. a par•.icipant. ;lM'j use an in~t it:uti~:lal 'H 

tc:::r.n~JI::>q',c.-11 cJntro!. 'Ihe dlr~cc.;,r mil'! ~equirF; rEMt.cr:2.bl~ 

pr:)()f Of fin,HH:ial C."!>~~uranCC '..'ht•r~ n~c:,~:•:~Ctr'j 1.(' c1S~iurC C'l 

tcchno;l:)qical c:?nLro: r•:rrains eff,~ctive. 

2. ,\n inst~tutic:n<!l or tcchnu~oq_cal contr0l inclw:>?!s any 

ot' th0 follo-'ing: 

,,_ A O>tatc o~ f(•dc:al law or r<'911L1t.ion. 

b. 1\n crOin;;nce o! any politit:c11 .:~ubdivision '>f tt:c: st.ll.t~. 

c. A cc:ntr.1(:~.uc.l obli9ation ~~ccrded .;.tnd cxP<:ut:~d in a 

manru~r satisfying chapter 558. 

d. A ccntr:?i w:o-.ich the pclrtici!>a!".t can dci_o)n-:,tral.f: r<:•!uCP>". 

or ~t~.an.1gE!:~ the ris~ fror. il rPl~.1:;0 throo..;qh Ult! pcric-1 

nec(•asary to cor~.ply w~th th~ app~icablc at.-'lr.d,Hd:;. 

(.', An f!nvironmental protection f!aseml•:"lt. 

3. If th~~ licparl.•nent's deternin;rtieon of c:omplianc:o? _,~t~ 

applica~lE~ sta~darcls pursuan~ t11 subchap~o?r 3 is cc:n6i~ioned 

on c-\ ce!;trict.ion in t.he use of. any r~<tl e:;t,lte i.n th.:- af(ect.-:d 

aro?,), t::1c pacticif'<1r.t. must •.J!.ilize a!l institutiorlill ccnt.rol. 

!f Ut~~ rr:~::rict ~on in u!;<: i.:. to JiC~it. t.h1~ U!>t' to 

nonH:~.;id,:n:ia1 11>a~. ttl(' participant must. us~~ <~.n (•nviro~m~:>n~.al 

pr!lt~~t.i0il i'<lS':~c~t ~~ t~c ~~stit~t!.,~:~! c~~~r~l. 

f:nv.i.ro-:"l!'l(•nt;tl !)rl)tL'C~ior; ca.~errenta m.:.y als:-:. be uz--~d to 

implc:v:nt. ot.hr:: inst\tutional or te>chr.olc.Jical cont.rols. ,"\J) 

cn·~·iro:H1<·nta: protection ~a-a•~tn~nt. :nt.~t bo:! g:·.1nt.ed by t.hl' fN· 

t.it.l(.• O'-'n~rs o~ thr: relevant 1·eal estato:-. TtH: !:J-.Ht l<:is-'-<~nt 

shall (u:nish t:l tht~ d•~p<trtt""'lent absLrc'.c:t~~ ot titlP. .1nC othPr 

do..::utren:~; z-.uff~cit:>:"lt. t.o enahll~ thP. d!!;;i.rr~:nent. l.\l dct•~riTinl~ 

th-'lt the P<i~;r:rnent.s ·•ill bP pnfcrce<'.blc. An erwironr.f::lt:a! 

p~otf!ction t!<l5emcnt. shall be in a form providt~6 by ~ule of t.t>.~~ 

df:I!i\!'IPo?l\t, An cr.viro<.tr..~:>nt..11 !'rotc•~t.i0n (~.ls~::lf'nt mu~.t. provio1e 

2.11 of the fol.lc:ving: 

• • 
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c1, T:lt:• ('!:I.'HCIIH~:)t n;~r.~:~ :.h>! ,,_,Jt,~. :~.c·.inq u-.~-,lll')h U-:~ 

c"p<i~'.rnl,_,:, ..:.s 9:·.t11~~t:. 

b. :'h0 C-l~~£>:Tit:1:t idt:ctifi~!.'· ,,,. aciv;t'j t•it.t·.~r b..,!ng 

rest.r:\:t._,d or :·r.>qui:0d ·::·,l·c..;ugt·. •.:,f: ::.~ill:<Jt .. or\~1 o~ 

7.(~-:'h!Vl}('~lC-~1 C0:)~CO), 

::. Tt:~ ~.1So:!ro:-nt: r•.1n:> · .. ·i~tl ttw land, binding tt:f.• o)·.;c<:l .J{ 

t.t~o:! l<tnd <tnd the: o-..·n!-!r's su.-:ce!.'-s::-.r!.'. a:"ld a:;:~l:Jn~;. 

d. The E~a:~E!mP.n: shall includr: an i!ckn<)wlPJS•~"•:·nt by th(.• 

dir<·ctcr oL ac.:co>ptaccP of t.hf.> t'-l!.><::nent by t.h~ do?part .• -.Pnt .. 

P. 'l'hP. ~;>a:;-.eme::t •s f~led in :.he off.c·i"! of ttlt: re:..:order of 

t~e cour1t.y in which t:t:c rc:al estat.e is ~ocate•~ and in any 

c~nt.ral registry wh:ch may be c.:re~~~d b1 th~ rlircctor. 

4. If thP ;.JS.t~ of an instit:Jtion<:~l o~ t+~chl\\~logio;dl cont.rl1; 

1~. confirn•~:><l in" r.o !urttwr ac:.i-:m lettP.r )>"~!>dt:d pur~u.1nt. ~:l 

.sPclion 4SSa.30l, tht: in~.;·.it.u•.i,m.ll :?r tec:-hno::0gical l:"ont.l·ol 

may be: enforc•:C in d.i:~t ~·ict. cou!·t by th~ depii:t.lll~nt., d 

~·olitical s ... bd.ivi:.;~:Hl ()[ t.his ,-.~nt;.~, the part.icipa:"lt., or ,<tny 

~ucccssor tn lntf:t\·:-;t ~.o t.h>?! ,?<lrticipnnt. An 1-::wironiT•PilLll 

protect.icn ~:>d!.'·em(•r.t. 91d:l~~·J f)\H~;u;utt tc sub~~ec!:i0n .l :.;hc.lll 0'~ 

c~forceab~c in p~rp~t.ltit.y 1\()~w.t.hs~anding sr:c.:t:~(lfls 614.?4 

ttuouqt-: 6i4.3~. Aftel tho.:.· rrcordin:; ot t:hP ea-s~ncr.t, eJ.C(l 

ir:~~:.r•m•~·ct tr<1nsf~rrin9 ..:.n int(~r'.!:>t in t.ho> ,1r~;o dff~ct<..•o3 bJ· 

ttw r:clso?:-.Pr:t .o;h,1ll ir:clud·~ <t :.;pec.:if'~.c r~f•!r~:.co:! t·; tfll~ 

re-ccrdt•'J 0't!-'t:'"e"': !!: ,1 ~!".;!::!':!"<:>:- ~'"::~~:1::·.e:-:~. !-!~~~ !~1 ::::-!c,H!(' 

.;, :~pec:f~c reEPr~nct=! t.o tlH: rc-corC(•d '-''-'~·>~W•E!nt, -:.h~'> :.ran!;f·~c<)t 

m<'ty lo~;e ;l.ny of t.h~ ho:!nefit.!; prov>h:C by t.fl::-~ chclpt.~r. 

S. An i:l!;titutin•l~l ~~~ tevhno~oqic.ll C(!lll :o)!, (•>-:C('!-~ {11~ 

:111 o>nvit·cr~mPnt.al prot_(•Ct.ior ea:;(•/TH:rt, r.;ty b~ CPI''(ov.:.-d, 

d.i!icont ::11H~C:. r:)diti~d. ::or te>r1liUtt•:d by ~-tt" · .!~t.icLpclnt c-r a 

!;o,r_-('(·:.;~~(.;1 it• intt•r(.•:;t to th" P<1rt.icipilnt upcon a d('ll10f~~;t.r;ltion 

t.hat thf' ::-o•tt.l'(') n~1 lonqer i!; req.l':t·•:C. t.o .1:-·.,;\.!'o:! <:niT,pl i..:.r.c~ 

· .. ·it.h tt~~ .Jppl !ca·:)lt~ !.'-:ar:daro.!. Upon rt!'.J.ie·.r <tr•C: ap;:oro·:a: by tht:· 

dP;Mrt..1lf•r;t, t.IH: dr:p.~r~n·,~nt Fha'l issle ,1:· .lm•~r;dmPnt. ~o it!; no 

tttr~.h•~~- iiCti'.ln :E-~t;>;r approvir:g UH~ rtcmc/Jc'll, C:.i~~r;ont.inuar:ce, 

m..:oditic.J.· 1:.:011, o: t.e::ai••;ttior~ of -~:"1 in!ot.~t...:.tir.:-r-.al ur 

~.<:>chN:.(ogio:-.~! r:-<:..:·.trc-! "Khio::-1 i:; 1:1· l0:ogc·:· :-:"0dr:-d 

• 
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6, i\n envlrcnr.:P.nt<ll proU•cl.ion E:a>:.em~nt qr<.l.ntPri pursuant 

t0 sub~·~ection .} may be relt:'!<'ISI?!d 01 anended only by a 1·ei.eas.e 

or d:'lendmcnt of t:he t.•a::;NnE>nt exe-(:uU~d 'by the cii !'ect.or anC:. 

til~d w~t~ the cou~t.y record1~r. !fl(' dcpc1i'trr-~ot. fl"i"ti' d(.·t~·rr.~inc 

t.)lt\~ .1n1 !:er!"., .. n who int~ntionally vi.0l~1t~:; an crwi:onr"lt?nLll 

prot~ction Pa~;Ctill!nt or ot.h~:r t.echnol.o9:c~ll 01 in:;tit.ut.lun,ll 

cor.~rol r.:ont..litwd in a 1'.0 further ac:t.ion letter loaN> any of 

t:tw benefit:;. proviOed by l:hi:; chapt<'r as to th~ affP.r::t.o>d .<~rca. 

In the ~vent the ter::hnolcgical or in!ltitutional ccnt:rols fail 

to achlPV~ conpli.ancN with ttl(' applicable st.~ndards, th~ 

participant: shall undel'lakf~ ;w ~dditional response act.ton 

sufficiP.:lt to d~monslrat.e to th'-' d('{Hrtrr~nt. corplianr::e "'it.h 

applic:ablt• stand.=trd~. Pailure to pr•K~:erl. in a tirr~:>ly mJ.npcr 

in pe-rtorrdng th~ addition•1l re.spons'"' action tray result 1n 

t.ernin<"ltion c.f l::hP. p.ut:icipdn':.'5 enrco~llf'ent in t!1~ land 

r<>cyding progrmr. 

S•~c. 1-~. ~E'f1 SEC:!'_~mt. 455H.707 RESPONSE ACTIO~ 

P c:~."-11 1'I' 1 i-IG P f-:QU 1 X t:m·:NTS • 

1. A participant. ~.-t~o would b·~ otfu~rwise rcquit'Pd to obtain 

a p~:>rm~t., lin~n:;c, plan approval, or othP~ approval fr<1rt1 the 

dep.artrf'n~. un1h:1· any provi~ion of ttl(• Cod~ may ob:dir: .1 

consolioJ,ned standard:.; Fernit for the activitit>s in conncctic:n 

wit.h th•.' r~r,p:)n!;e action for ..,.hich t.:"IP. pe:-mit, licen!l'-'• plan 

ap;>ro)V,Jl, or ::.t.IH:r approve'. i!". !'"quire-d. 'l"hf! corHltJI idat.ed 

st.ano.l,lt'clt. p~rm1t. sh<tll encompass all t:he sutJ.st;l.ntiv(~ 

reqnirP.ments <tpplicable to tho3r ar:tiviti~~ under any 

clfJ?.l icabl~ feCeral or st.at.t~ statute, rule, or rc9ul~tion arH} 

any ag1·ecnents the dicec~or had enterP.rl into wiLh t.he United 

Stdte:-> envirc..r;r~.ent.:.l proter.t i.:)n ag.-:-ncy un:l£-r ttlo!>e st..at.utcs, 

rule$, or rcg~lations. 

'. In .1ddition to clllY othf.'~ nvtic..·•.• o):· h~aring r~quirm~ent:~ 

cf rPl~vant chapters, at least ten d-:tys prlcr to ~~~uinq a 

pp:·m1t unde: this sectior:, th~ dir~c~or shall pnbli~;;, a notice 

,?1 t.il<>: p~o~(...·;r:d p!?!~mit whir::, contains .a qpneral dP~cr i~nion of 

ttl<~ ,,cti•:itil~!.• t.o he ~'(onduc~f:d in th~:> .affP<..:t.c-d atPa u~dl?'r thP. 

• • 
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permit.. The nc)t ice :~hall be pub~ 1sht:d in tnf' off icictl 

nt.·lo'5pnper, a:". dc:;.i.c,;ndt~d by t.tlt' ccounty bo;u·d ol aupervi~·;o:·s 

p·Jr~;udr:L ~~, sectior. 3<1).1, of ~he- county in which the sitt~ i:;. 

l0c.-;t.e=. A p!~r!;(m n,·,y subrr..it •:ritl'-'n or (lr.'ll cr.:MII'nta •_:.n or 

objt:ctiO.lf, t.11 Lhf.' per.-nit. Af~t·r· considP.I·ing •.fl(: c,-:>ITifii~:Hs .::tnrl 

ohjco.::tl0ns, th,~ di.rec-t.ot· sh!:!.ll approv~ or •k•ny tho?! appl !edt ion 

for to(• consolidated !.;t.;'.nf.<Hd~; p~.:>rmi t.. 

3. 1\ participan: issued c. consolidated atandard:;. p<:rr.•it 

under this section in C!Jnnccticln with a particu!ar activity L5 

not. P!C}ui.rt.•d to cbt.1in a pE-rmit., liccn5c, plan ·l~'IHO':al, 01 

ot.lu:~r approval fror;' th~ d'~partme-:ll in c:onr.cct ion with <:~ny 

activity under th~ .1pplicablc prC>'Ji:>ion:. o! th~ Codt.· (Jr rul~s. 

A part.i.c!pant ·.:ho obtains a •:on~C>li.dat,_•J ~.t:nr.dards pr.•r:""lit f01 

a particular activity is decrncd to bP i~ corrpliancP with :he 

r~~quir~mcnt to obt.aic fror1 thP depart.rn(•r.t. d p~rmit, lice:-tso?, 

plan approval, or other i!pproval in connt.•ctiJm ·o~it.h the 

act.ivity und£-1 t.h~: at-oplic.:zOlF: provit~ions cf the Code or ru:e~~

A viol,~t.inn of tl'.~ C1Jnditi0n~.• c)( ttw cvn~.>e.;-lidat.~d standa:ds. 

permit. sh<1ll b~~ d~e:-1,~;.; to l:~ a •Jiolation of UH~ applic,lble 

statlll.f?:, !'1Jl~. or rf!'gulation u~dPr ·o~hich approvi.ll of 

iH.:tivitlP$ i:1 CO:"lner.-t.io:. wiUl a r~3p~nsc action would hrlVI?! 

b('en required and is. subject. t.o cnforcerrl:'nl in the sam~ :nGtnncr 

And to tt1c ~~:n~ Pxtent •~ a vioia:ion o! thl~ applicabl~ 

stat.•Jtt:, rulo•, or ~·~q~.1.:.:.i0n · .. ·unld h:1ve bL't.•n, 

S.-:c. lS. 

U:1'TF.RS. 

SOUCIIAPT:::< 1 

::n-'J::C1'S OF P/,!<"l'ICIPA'!IO~ 

tlEi1 SF:C'i' I_q~. 45":>:·1. 30 l 1~0 FtlRTHl'R t'-.C1'ION 

1. Qn~P." pd!'l:t<ipant ,j(••v,(on!".ttatc:;. t!lC.t an altcct.ed <H•:a 

,.,e('t,::; clppli<.:atol.o: ~·.~.1cd.1rds and t.hf' dcp.:.rtn\£'1\t. tlas certi1ir:d 

th-:tt' t.h~ p:lrticip;,nt haa ME:t. c1'l requi:f.~;,~r.ts f<...'r comple~.ion, 

:::tu; dpp,Htlnt•r.t f!h,oll pro1rpt.ly is:ue a nc :lil'tho.•r -:tct.i:HI l<:ttf•r 

~o t.h(• ;.-<1 :· t icip;Hit.. 

2. P.. co furt.i'.<!f a1·tkn let.tt.•r ~~hall !'.t.at~~ thcll. th1: 

pclrt.icip,'.rt ,1nd any yrot•~~:t.l'l1 {:.'.:tr·.y ar•~ tl<!t required t? t,l·<:.~ 
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any f.JrthL•r act.to!"l at. tht:- ~~t·~ t'.•lat1.•d ~.0 any ha;o;;rdo'.l~ 

:nbst~nc£: for wbic:1 compl~.lnce w1t .. "l <'-Pf'i 1cablc st.and;trds 1s 

C•~:n0n~;tl'nt~d by th0 pc.Hth:lp.1:1t in ac,-,..,cdc~.nce w~t.fl ap;l~ic,lbloe! 

!it<tnd,Ed5, P.XCP.pl for L."Cntinuinq requit·••r:-f>:"ll.fl ~-'FL'C:ifi0d ir: thl! 

no) f1Jrthcr acticln letter. 1: tho:.- p.Hticip.!nl o,..·,:s a p•~r!>on 

:r.tving cont1·o1 over a h~%drdou:~ s.Jb~;:.J.nc:•~ •• 1s ~r:a~ !,hrc.sf: is 

defined ~n s~ction 4SSB .. 38:, at: : .• 'H:· t1n·" of thl' rel•~<J~H>:, a rn 

(ur:.hf':l <lc:t.ion l~tter rtt<:ty providt~ tha• a furthL•t re~;p.xLo:c~ 

;:.~et~:on m-:.y bt> c1~quirf!t!, whf!rP appropridto:·, to prot..:-<t ngair"~:J~ 

an ~mmi~f·nt ar.d sub:.tantial thr('at to pub! tc ~'lec1lth, a.l(c:t.y, 

anci .._.e~fcu". A protct:tt~d p.<uty wt-:1..- was a perscn havinq 

cor.trol O'l~r a hazardous soJbstaoc&, a~ that: phrase i:~ do? I' ir!ed 

i~ section ~SSR.38l, at the time of th~ rcl~ase, m~y be 

~~)qui r(•d ':Jy t.he dep~rt:.-ner.t: t:o condo....<:t a furt.h.:-r re!iponsc 

act. ion, \..'here approp1·iatc~, to pa·ot.:-cl against an irr.:nlner.t and 

sub!':t.ant.i,>l thrcJ.t to public healt.r., safety, and w~lf,li"P.. 

If a pt:rson transfPrs property to an affiliate in •lrdcr for 

t.h<1t P'-~r!i;;,n or th•~ a!:fi.li,1t.~ '-'' ob:f.:l'! a bP.n~fit to \..'t'.ich Ute 

transfer~r ~ould not oth~rwis~ he P.liqibl~ und1~r ~his <hapter 

or to avo1d an obliq~tion ~nder this chapt~r, ~te aftiliatf: 

s:•all be su:>ject. t~ t.h~ sam~:> oblio;~tions <Hloi c:bta:.n th0 :~arne 

lev<:~ of ben~f1t~ as t.hos~ avail~bl~ to t.h~ t.r.~ns~~ror urd0r 

this dlapter. 

A"" f•Jrtlo•.•• '.lt'tit.'" ~·-'~tf!!" sh<::ll ~-·~ '!'w'!{l !f •.~f! d~;··~r'.'!"*!"~. 

df:'r.·.)natcate:.; by c:!f:al", :~at.i~;factory, and convtncin:j evid~:nC"c 

Ut<lt. <Jny approval un<l~r t":ris chap~.(>! was o0t<li:lef. by fi"<>Ud o: 

Wdterial mi~r~prP~~n~a~io:'l, kno~ing f~:lurc to disclclsc 

matt>rial inforr\ati~.)n, or falsi!' c~:>:tifi<'<Jt.:on to t.h•~ 

dc(;art:nC'nt., 

3. Tht:> d~:>p.-11"1me:1t sh~111 providr~, u;nn rcquo>>:~, a ~,, 

furthE:r acti?n l~tt.:-r as to th~ aftecte~ arc<J to each 

pr::>tt~ctt~d p<~l·t.y. 

4. ?he dP:piH"t.m,~nt sh<>':l c:ond1t.ion tht> no ftlrthf!r action 

lt:·~tt~t· 1l!J•;n compliance . ..,.itfl any itl!.>ti~.ut.ion.tl or ~~chno!ogic,,l 

cont·.r,?l:> :t~liP:C. upGn hy t~he particip.\nt t.o do~r.t·:X~s~.rc1tl' 

<·c)rrpli.,lnc:c ..,1th thP ;tppli<,,bl.f: ati.I:~<J,,:·J.'; . 

• • 

So.•:wt •: fll~~ ')2R, ?· l(: 

"), 1'. oc fur~~u.'r ar:ti<i:"l l~;t:(•: ,;h.::.~l ~~~ ::1 .1 foc:':'l 

r•.•cH•:Gtb1t• i;, cot.nty re.11 (·:;~;;,te t'f!f":'(H·:~ . • ~:.: p:-o'Jid"d ~:1 

c~aptrr i58. 

SP~. 16. ~r:w s~:c r &:ON. -l~i~1CL ~02' COV}';NAtiTS N01' 1\) su·,;, ·-----
:ip( r-. iss•Ja:"lce cf a no tt~l·t.het .JC't!o:•n lt:tter pursJan~ ~·J 

s~r:ti~~ 4~SH.J01, a covc!ttant. n:)~ t~1 sue ar1s~~ by op~rat~orr cJf 

:.d·..,., TtH~ c-oven.urt nd1~<1€<2S tilt: pal'! icipc1nt. and ca<.:tl ~rote.::t~d 

pi\rt.y trcm li.<tOility to t.hF> !.>t.at.t~, in t.hf' ,-.~ .• o'.:t:!'~.; cap;~city as 

a !"f~gulator adm~nir.t.~r~ng L'nvironmP::-:t.al p~:)(Jri:lm~;, t:l p~rforr. 

ilrlditioc<'ll envirc.:r>rrental <l.SSP.~~!Jmt>:'lt, rf:lTf:dial i!CI.i<.·ity, or 

r~r.pc-n,;~; actio:1 with u•;c~rd to th0 rcl.f:a~·;•• \")f a h,):.ar: .. ku~> 

su::5t.anct: for .._.;.ich th•• part.iC'ipar.t J.nd t~ach pr<:tec-:cJ p.:.rty 

hi:!S compiled witt'. t.lH~ r~gui r<:m<.•nt:;. of :.h~!'. ch.=tpt.+~r 

S"(', l"l. ~f.~i _s::CTWN. 4r,•,;:1 . .10:) Ct-:SS:I.TI0N Of' S'l\\~U','OHl 

LlABILI1"\'. 

Up<•n i~;auarc" of ,1 no fo.rtll('r act ion let.t.~r pun;.Jc\nt to 

se::tion 4SSIL 301, e:.:r:cpt .?1!-l p~ol·ided in t:hat scr~~ion, t.nc 

p:;rtlcipa:lt. and ~a<:h prco\:1:c:ted p.1~t.y ,-.~lall r.o longt·r :'l<IVC~ 

1 i<::~tli.l it} undt~r ch<l(lt.t>l 4')~A. ulldf:r chai't P.r .O~')R ::>ttn~r than 

li<'lbility for p~t.r._·leur undf'rgronnd storc:q~ tanks, or undP: 

cltilpt.l~rs 'b~•D ,1nJ ·1Ss:: to t:tle ~t.at.f! or t•J any otht•:- pe1·~"'r. a!'. 

t.o a:ly (:ondll.l01l ~ot t_h(' csff,_•._:t~~6 •lr~.~ "''i!n r•::qard to h<.~zardou.:. 

:;ub!it<mcC':; fo: .,.t;i.('h r;._l:npli.anc!: ·.;ith applic;.lhlP. star.da:Js was 

.k~<::;;;~r.;,t(';l ~-1" t.~,;: iJ<•r~i;::~f;,-.;;t i.:t i:i.~:<.:.JrJar.~o:· :.;;.t,)-, t.<~:. 

ch;;,pt:t~l· am: foa· · .. O:'lich t.he depa::t.n<t:nt. r.a:~ fH~widt:>d ,, 

C('tt:ificate of corrp!.f:tion. 

Sf!c. 18. f'll'W SEC"flQ~:. 4:)~l:t.:~0:1 J.IHITATiOIJ Of." Llt\!L!,IT'z'. 

1. As 11serl in this SC'ct:on, Lnless t.he contPxt :0qo....~r('~ 

oth••rw~s~: .. "f:;wiron:'lent-".1 hi.<l·n;" m~.11l$ injr;··y, death, lo>;,.;, or 

U::·~~-•tcr.cd lo!ls t:.) a f!erscr. o~ pror~:rt:s· <:<1..1:><.>0 by L~xpos<lrP tc: 

01 I..""IP. l"~}~,u;~ <)f a )l,)z,!:d·.)\1~\ SUb'>'.Ci.nC:E~. 

b. ''l::nvironn•~ntal .::1,1in" rr.t~dn~; c1 Cl'Jl~ ac!.i<)ll fer dd ...... z.ges 

for PllVlr>?nct-nt,ol :wr:"'l anO..: inc.:~\,d•·~ a c:v:l .~o;T~icr. o...;ndt:·r this 

c:"l.:.;.pt(~l for l"t'C0'-""t~ry vf t.h~ co:•ata vf corrdH:~.ing t1 :·t~Sf''):'l';•~ 

• 
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clct~•)r>, b\.t doe!; not incluC~ a ci•:i: ct~!i/w'r: [o: dcHt:1g~s ~o~· a 

OI'P,'H:h <•f conu·,1ct •H unot.he1· J.qreeml'!ll b~t.lo'f!o~n per~;o)ll!i or tor 

<l breach ..J( a ...,aaant.y th.:.t exists pllr:·.u,"l.nt t:J the Code or 

C{.':ntnon Ia· . .- of ~his !;tate. 

l. !:xcf:p:: <1!> ilay bP. required in acccadar.ct• w:th 

obllg,:Jt.ions incurred pursuant to participation in t.he land 

re<'ycl.Lnq proqr<:~m .:-stabl.ish~d ir. this l~hapt.er, all of t.h~ 

(.:>llowing, or .1ny officer or L'rployl~~! thereof, arc rel i(!Vt~ri :)f 

any further liabilit.y for any ~nviron~ental cl~im re~ultinq 

f~om thE' prc:;cncP.- of: haza1·dous aub:~tance3 •lt., cr thJ:>: re-IC'~~(· 

of ha?.ardous !>ub~;.tanco.:-5 from, .~n enrolled :;it.e ..,.here a 

re'Jpons~ ac~ ion L~. b<:ing o1· ha:o. be•.'" conducted ur.d~r this 

chaptt~t·, unlc:.•~• con action or omis!;:(ln of tho:.• pe~son, st..lt.f' 

ag~ncy, p(,litical suhdlvlsion, or public <Jtility, cr an 

officer ~r ert'ploycc th"re1Jf, con~tctule~ w:llf•d or wc.ntor 

misconduct: or intcnt.ioni\ll'J tortious conduct: 

<:1. A contractor working fot· anotncr person in conriuctinq 

c~.ny re~pont;i' act. ion under this chapter. 

b. A st.ntc aq1~ncy cr political suhdivisicln thill is 

c:ondccting a voltwtitry I'Psponsc .action or i\ m,o.int.cnc~.nc:•~ 

,'lct.ivity on 1.-wOn, L'a:;~~r-ent:s, or riqhts-·of-way OWIH~•5, lcasc-d, 

o1· ot.hen .. :iac hPld by !:hi.• st.lt~ <tqcncy or p::>litical 

subdivision. 

c. A stat.e ~9'..:ncy wh~n an offl<.f;':· •H cnploy(:l! c!: the $t.ilt.P. 

age:H·y provides t.eo;flnic.tl assistance t.o d p:1.rt icip<'.nt 

undertaking a 1·esponac action und~:>r thi:". chapte-r or r•dP.:~ 

adoptNl pursuant. to thia chapi:PI', or to a contr;!c-~.or, officL~r, 

or em&~loy~P. of t:h~ ag~ncy, in conn"ct.ion • •. :ith the n~sp:m~.~ 

act. ion. 

d. A ~tJblic utilit.y, as d~fir1e1 in sect. ion 4JG.l, whlch is 

p•~Tf01'mins · .. ·ork in .=tny o( the following: 

(1) An ~·lSP.mc-;lt or riqhl-of-...-ay of.~ public ut:ilit.y ~1cro3s 

an aft:ect.<..•d <lr(!i! who:-rc a rc-spom;p actio~ 1r. hPing or has bct~n 

C.)lldt:(:t.PJ ;~nd ._.h~re the public: ut:!lit.y ic; c.onatruct.inq or h<:~~.; 

~~1in or dist.~i~•1tion 1inQD ab?vr or belo~ t.hc ourfacc- of the 

• • 
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g:(:u:H! 1:'~ tJt:rp...;.s<::-:; :JE mair-,t.:;,~ninq ~hl' e.l~>t:·mt•n: or :i<Jtl':.-0f

way for con.:>tru<:ti0rt, rep;.oir, or r.:..•pL1ce:n"'nt o! <'l:ly of t.h~ 

fcll-J'.Ji.lq: 

(<.~) ~i!~n or d1stributi0:1 Ln~!; .~b0v1.· :H jP.Jow :::tll~ :.;·.Hfdc~ 

0f I'. h.:! q;·;)UOIJ. 

(b) p;,IP.!J, towers, fuuJh.!at.io~s. or ot.ht~l struc~v.rr:a 

~upp•.>l't.ing or sustaining .:tny !H:c:h lin,_·~. 

(C) Appurten~nce:~ t:o FJO~e!;, to· .. ·e~s, fo~,;,nJati:Hts, or cL•cr 

:"".truct:ur,_•!J ~upportinq or su.c;t.-iininq ar.'J su<':'"h l.ines. 

(2) All aflN:t.ed area wtl••rf! ,1 r(!!JS:'.Xl!a~ ,1ctio:"! i:~ oeLng 

cocduct.ed that is nPcezs.:.ry to t~st.ablish 01 :'l•!::~:nin utilit'j 

s.erv.i•:e to t.hl' pl·opetty, iw:ludinq, without liF·it:,\ti-:-on, the 

Cl11\:;tcuc:t.inn, r,_•pair, or rcp:acf~mP.nt of <HlY of !.h~ followinq: 

{a) ,...ain en distcibut·.ion lin(•s. ahove or bt:I.o ... · t.ilP. !'>llrfacP. 

of t.he qround. 

(OJ Pol!~:;, t'c..,·c~:~. foundation~. or ott:cr atrdc:tu~~s 

:;upport.ing or sus~ .• 11r.ing any S\;l:h lines. 

(c:) App·.Jttf.'rtanc~s t(• p.)les, t.o·.;,~r:.;, foundat i.?n:~. o: otner 

s~r-.Jcture:.; :-;upportin<J or :~H!>t<::~ining •lny !~uch l.i~es. 

!. Thi" s•~ct.inn do~·:; not <:r<:<tt<..•, a~d .c;h,lll i"l0t b1~ 

con~~truPd t•:.o <:!'eat~:, a n'..:w ca.JS(~ of aL·t~on a.;.1i:-t~t. or 

su:-ost..1nt ivc leq;d riql~t agel in!;: ·'* !'L'r;;on, st· .• 1t.~ agt~ncy, 

y-.>litical ~.uc .. :.i·;i:;.ion, 0r public uti li~y. or an offlcf!r or 

t::np!.oyet! Ut~cPof. 

o<. 1'hi!; ~ect.ir.-n dc:L'S n:l'. aff~ct, ;;:ncl !';hall not bt• 

con.:;t.rued d!.> aff~ct.ing, <tny ir--unur.iti~:~ from c:ivLl li.1bi.lity r.:r 

defer.,_.,~~~ ..,st:ahl i!>ht~d b\' .~.,OttlO:..'I' sPr:t.ion of ttl(• Codo? or 

av~ii.ahlc at. cotn:i<•n l.i.tw, to ·,.'flich a pP.rsfJn, !>t.<~.~o:· .:L}•~ncy, 

~-,li~ical suhriivisi.on, ~)r pvhl:c ut!lity, or offic•~t 0c 

f:::.p~cy"~ th('re0f, may be- c-nt~t~Pd <.~nr:lcr circumst:anc~~>.> not. 

ccv(•rL•r; by t.hL:; !Jection. 

SPC. 19. Nr:N_ ~t:crror-t. 4~,•,a. :HJ~ PARTICIPAT!()N NOT :t::E:-IED 

A~ ADM!SSim: Or I.IADII.tri'. 

!. F.l\t,/1: it!g c) ~it(' pUI'SUtt:'lt lO ttli~; Ci1dp:.t~~· 0! 

pc'.:'l1Clp.~ting in ;s rc::;~:HlS~-< a.::lion d>'f:,c; n()t. co.1st ;t:utt: ,tn 
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arinLs:~t0n c~f liat,i.t:y •mde~ ::.he stJ.t.ut:~s vf thi:.; !;ta::P., t:~F!' 

rult>s adopteJ. pur:;u;wt to tho? s::c.tut.~s, or t.he ord~r.dno;es and 

re~;ol,tti-:-on~ ut .1 !):>lit.ic;~l sdJdi·-.ti.~.ior., :Han <t•imi.~:.i·>.~. of 

ci\·il lii!.h:lit.y unC.et t·h~ CodL• .)r cct·.snc:~l l<tw of th:~~ sta~0. 

2. 1.'hc f<.ct t~h;st a pcrs:.m has b•~come a ?;1:~ic:pant ir. a 

r~~pcn~~ acttor· ..;nol~r this c:,,,ptt:r is not admis.sibl~ in any 

civil, crt:'lir'l.:ll, or admintst.rati'JI~ procee,Jins i:1it.iat•:·d or 

bc'.>ught undet M'IY law ot' this. atat.f~ other than to ent:ocr:o?: thL~ 

erupt.~;:. 

J. Al~ infoctr'at.ion, doc·Jment:;., rPp:nt:.;, dat.a pror.u::ed, dr:d 

any .'wq:de c\'llo~..:u·J as a r(•!;ult of eruolling ,1ny z>!UJ>P:t'ty 

un<!cr this chapt.P.r arc not ad!:->is!.'-ibli..· a(Fdnst thf.> pl•ra:.., 

unr~~~·t.<'lk.ing t.h~ re:>!:JO:l-:.e- action, ar.d aro? nvt •Hsccvc:rable ~n 

any civil or ad~·i:"'~:~~.rativl?! proceeding ag<>~rn>t the partit::ip •. wt 

und(·rtaking th<' resp:)nsc action except. in a judicial or 

administrative prc:ct~r:ding initiatP.d to er:fc!rc:e this chapt.er i:l 

c:onof.'<.:ti::on With an al!egt•d vi1Jlation th~rt:0~·. Thi!> 

prohibitie;n a<];dn!Jt. i\dm.i:.;~,;:':o'dit·t dOl?!!: not df:ply to any !-•.•r!;:m 

-... tlo~l?! covcn,>nt no~ to .!"!UP. ha~ bee:~ p~vokf!d under !.his ch,lptL•r. 

4. 8nroll ing a site pursuant t.<l this ch~pte: or 

p~rtic~p<~tinq in,, r•~spon5e ;;:ction ghall not be ccnstrue<! ~o 

to~ <Hl ttckr.o· .. ·if~dgw-•nt t,h,lt Lh(• c;:.on;Jition-J .1: ~h<' .1tfect·~d arl'a 

id~:lltifil:'d ,11:d .tCd1e,>:-..~J t.. 1 u-,., rc-sv)r,;;;, u.:t.:0:: ..::::-:s~.:~~:!:.<:> a 

thre.ll. o1· d<:1.:1ger t<' public hf!<l~th 01· ~Htlf!ty or thP.

env: rc:r:rr·F:'nt., 

Sf'c 20. h'f.i4 Ji~CTl_Oll. .J~lr,Ji.JOf) Llo\llii.IT'i l'IWTF:C1'l(J~S. 

7ht: pro!.t?C~.iona trom lia.:dl.it.y affordetl und,~: t."n~:~ ch,1pter 

sh,lll b<' ir·. itdditior. to th"" f'xc!.u,.;~on:; to any liahili~i' 

prot.o>ct:on!> affocd,~U partiC'i[lil!l\:f.· undt~r ar-,'/ ot::'wr prc·:islon <'f 

':h~ Codf.>. 

S(•(". 2~ .. ~~-~~:C:'l'ION. 4.':>':i!t..107 !.JAB!t,I':''i ::OR Nl:.~,· R::L·:ASF. 

o;~ HE"WND Af'n:cn:D AREA. 

Prot£'ct.i0ns affc,rd~J in this ch~pto?r shdll n11t rc~levc a 

perso:1 trow liilbility for a re~ea~~ c1f a hazardo1JS 5ubstanc~ 

'Jcc.•rcinq a: t.h~ t:>:l·.r;llled !Jitf~ io.ft.~,· thL' •. .>!;1.anct: ot: <t -~c 

• • 
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fur:.t;(•r -:tc·~•on lett~·~· o: '.rvm l1a~~lit'j fc.r .l:"lf c:•mditicn 

out!iidP :.ht! affo?ct.t~d area adchca5t-d tc tb~ cl(•anup pL1c and n0 

t'u:~hPr a\:tl~)n letter. 

St:<.:. 7 7:. !.: ;:w SJ·:r·r I\!~. <l')~l!l. )~J8 £U:fN!·JONSU;> TO 1-'J:!:!:RAL 

Lo\'r;. 

Th<' l~abiltt.y pr(ltcctio~ ~tid iw~unitiPs af!:J:d~J cndcr tti~ 

chapt.~:l' t~xtcr.d only to liabilit.f o1· pott~!"ltial l:;!hii.i~y 

;,tri!>inq ll:"l<!E'I' su.,tL' lao,..·. It i~,; O(';t intended ~o:' Pl'\lviJ(• <sny 

ro::ti~~t a~; :o :iability or ~·H•~n'.i<ll !iabi.ity .11'is.in9 '.lndf:'t 

ft~der<d la· .. ·• This sect i(or. ,;hal! 1\:)t. ill!' c0nstnot~d d!> 

prPc:luUing .~ny .~qr~;-Pm•::.: with a ft·o..li..·rctl aqo?ncy by whio"h it 

agrN~!> to pro•Jidc liabilit.'j protPc:ti.on bas('d O!"l pi!.~tit::ipoit ion 

and cornp.l(·tio:•n of a c:e<lllo..;p plar; und,~· this cl~apt,_·~. 

Scr.:. 2 :i. ~1E'fl' SBC'f;ON. 4SSH. 309 INCR:::f~f;::-rA:, PROPl:HT'i 

TA:O:ES. 

1. To ~~rH.::~urag(• o::conom~<.: df.>velqJment e.nd t.h!?! rc•cycl ic.g of 

COI)t<.~minc!.tt:d lar.d t.<' p;conc>::~ thi..' purp-.,:~<:~ of thi!.> ch.lpt.~·r, 

("'~t.u•:.• a!"ld tCO\;nt i.P.>; r.:-;:y p:<"!Vide by o:·din,lnc:~· tl:;tt. t·.he cv:.>t~:. ••f 
car:·ylrHJ 'hit re~.•p::otlf.~ action~• unc!~~r ~tli:.; chapte~ <tr 1.• 7.0 b~ 

rE>imb;_lr:;f:d, in wh•)l<? ('I in pcll't., by !;"lcrenental propo:•·t.y t.:txe~~ 

ov(·l· a ~;~x-yt:<'lr p('riod. ~ city o~ (::l~nty whlt::h impleme~t.s th0 

opt.:on ;>rovi<.:l..:•l f(';r undt•r t.l':i!~ ~t?cti.·)n :~hall pr:nid·~ t.hi!' 

t.,lX<'~• ](''JiPd o~l prD?e:ty enrol~ed 1n thE> lar:d r~;-cyr:-li:lq 

pt·c.;ram und\~r tid<; Ch<1?U:r ('.:l.Ch yl'!c~r by or h>r the tH~nf.>fit (.'f 

t.ht: ~;:at.P.-, .::1t.y, co·.J:l'.:'J, :;chot•l di:.:.r.ct, or othf;r t<.,xino 

di!itrict ~;l~;lll be d: .... idt>d aa ;>rovidc:d in ~~f.>C.IO;"l 403.19, 

:.; .... b;:.er.-t.ion:-~ 1 and 7:, in t:l'H~ !.' .. om•>: macn\•r a~·; if :.he ·~nr0li.,_•d 

propcrt.y wa'> taxabl~ prclpcrly in an urban r~~~~·~~al proljPct. 

InL·re:no?ntal ~t·cw:rt.y taxt~s C(o!lo?ct•:d undt:>: tt~i:.; S<'C'. io:l sh~ll 

be pla("'~cl irt d :;p~cial func3 o! Ll1c c.ty or c:)lt~ty. A 

pcHI .. c:ip.~nt atvlll >lC: rt~i-:n!H:~·:.;t:d "''i'.'l m0nt>;•:.; t~.:·r- ~.he• :.;;~·~cl.~l 

f-.H·d f(Oi' cc~;t:> ""~-•cc~;;:.o•d wit.h Ci1r1·y.:1q out a rt•:,;por.~;e <t~o:t~Cot\ 

lfl a:~r:ordtl;"lC(! · .. ·it.h rulF:-~; adop~~d Oy t.Clc com:•1~:~-;:.or:. B,:,;inning 

til tlH:• fCII~th 0f the :-;ix i'('a~·s <.'f ccll.c~t.i:~; :r~c:·~rwnt·.,,l 

?rrJ~~r:y lil~~~. ~r1~ CiTY c1~ <:·)llnty shall bc~Lt" Cl'crea~;nq by 

• 
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t· .. ·P.n!.f f i· ... e pt~r·.-~:nt c.:.ch ye.<~r t.he .1F'C!~Jnt o~ lno;rementai. 

pr::or.,~rty V:txc~ c:om:>utt.•ci under thi!~ ~P.<:t.i.on. 

stmru,'\rr~·r.R ~ 

!.Alm R!:Ci'rLING rm:o 
St•c:. 24. NJ-:'N ~~-C!_ION. 4S':lti.401 t.A~D RJ:CYCI.f!JG FUl\'[1, 

l. A land rN:yclin<:; !u;"'ld is Cl't<<lt.l'"!d .... ithin l'hf~ :.>t:<tt:t? 

treasur'j unde~ thP. control of the cor.ur.i~Dior;. Mon<!ys ~P<'~lVP.d 

ft''"Jnt fc~!>. general r,_.venu•~, fe,:eral fllnd!'t, qi!t~., bequt.·~•t.!J, 

docc.~ions, or ot.hP.r mone;·s $0 C.o?s.ignated shall be d•:p·;.:,it~d 1n 

the fund. Any unP.xpenrio?d "nalanc:~! in the land r~cycl i ng fund 

a~ the end of each fiscal ye;H shcdl be re-::ai.nl~d in t.h~ fund, 

notw:.~tl5tanding s~ct. ion 8, 33, 

2. The conmission :nay use the land rec'jcl.i:nq tur:d ~o 

provide for all of the !ollow!r.g: 

a. Financial a.:.sistance t.o polU ical .subdivisi.-;.no of thf!' 

stat~ for activities related to an enrolled site. 

b. Pi:nancic!.l asa.istance ant! incent.iv~::; fol' qucolityinq 

l!nrolled !f,ites. 

c. f'undir.g tor any other purpo>"~c c:>nsistcnt will~ this 

ch<~pt+~l· <~nd do?f~lf,ed ap;-.-1·opriat.o? by tht! cr;-"111\is:;ion. 

SUECH;>.PH:R S 

M 1 SCf:Lt-MH;Ot'S PIWV 1 S I.ONS 

Sr:c, 2rl. ~!~~ ~f.CTIO~. 4')::0JI.S01 :-WLJ::MAI<l:-lG. 

lr do~vclopin9 rult'3 to Implement Ulis ..;:!Htt-ol:t'r, t.h~ 

C01f•!1ission sh;;.ll do all of t.he fnllo·..-ing: 

Direct. l.h~ d~p.ut.m~nt. t.o wo1·k j0int.ly wit.h the 

t.~chnic<~.l a<.Jviso1·y c<.'I'Miittee. 

2. Rf'quire that by July l, 199a, t.he QeparLI"'f:nt and the 

technical arbi~o)ry ccmmittP.f~ submit. l'lllP~ t.o irrplemt:·:l>c t!li.S 

chapter and a report describing thO!.'·C rul~s to t.he c:-c::·"l/ld3siot\. 

3, Ar!opl rules to i~pl1~m~nt and adr.inister this ch.:.pt.N by 

<klobe: 1, 1998. 

Ser:. 26. Nl;-1 Sf.:C'i'ION, 45SH. S02 H:CHNfC,\1, AOVISOR'l 

CUM.~ I TTn: , 

• • 
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!. Thf-t l.(~c:·onit:.l:i ddvi!;\)I'Y c:or•noitt.ec !>hdll con.<,i:=;t. of <1 

n~;H~~t=!nt..lt.ive- of cact·. of thP. fo:h.>...,ing organizi::lt.ion:".: 

.a, The Iowa ~nvironmt.·ntal o;ouncil. 

b. 1'ht:> consulting (~nqinc(·~!.'- t:ouncil.. 

c. Th•:.- Iowa 3ssocic:ttio)ll of ims~n~ss .1nri indu~~tr'j. 

d. Th" .lgrib<.tsino:!s~; a:;soci<.tt.ifJn of: Jo•.;a. 

e. An cnginc:•~r 1:n:ployo:d bj' .1 cit.y 01· c:)unty which i;, 

.<Jpp:>int.Pd joint.ly by thP Ir.· ... a h•;.1guc of citi~·!; and ic· .. ·a ~;':.at.•• 

.-u~~;:Jciation of c:cunt.ies. 

[. rhe do~p<H ti'H~r. t of (•conomi c d"'Jt:'! l or-.-•o>n t.. 

9· rhc ct.•nt:er foe healtt: ~ff1~cu~ of en·.;ir,_)JI:n(•nt.al 

contamination. 

h. ·The low,) state univ.:1·~.;ity cf sci.cnc'~ .:.r-.d t.N·ttn:J~oqy 

coll~ge of engine~rtnq. 

i. The g1·ound,..clter profe5sion.:ll a!.i!;o<:i.-ll.i::on. 

2. rhc tt.•dmi•:.::tl ,'Hivir;ory CC>I'M'it.t.~F: shall do all 1Jf ~.hi~ 

following: 

a. Wod; joint:l'j ·..-it:t t.h~ dep.1rtrrent. t:o dev(~lop rulP.s t.o 

i.fll;)lcmcnt ttli~~ (")lapti'r. 'l'he rulPs .shall in~:ludt:>, but. no'". be 

lilt'-ited to, rule:; r1d.d~ir'.g to t.hc priol·it.i..:.Hion of -c:uoll~d 

s 1 r: e~;, 

b. l:'repd.~P wi.U• tilt~ tlcp<'..rt.m,.,nt a joint: report by .TanucHy 

1, 1998, for U•e q•:r.•:r<~l as!.'-e:nhly r~g;Hding ttl(~ 5t.alus of l.h•: 

rule tlral'ti'HJ. 

c. ?n~p.l:-f~ .a jo1nt rr-:::;ort wit.h the dt!partment t(•qe;rdin.:;

th~ p1·opo~.t!ci rul~~. t.o b·~ subt.-.it:ted to lh~ conmi~.;sio~l. 

d. Select. a chairpl~rt><•n And v:c~ chai.rpe~~~0n f1'1Jn ,'lm:mg 

its m~~bPrG to pr~side at its meetingo. 

~. CPas~ functionittg once rul~s fully implem~~~ing thi~ 

c~apt~r are in effect. 

). fhf' m~mb"~~. ot the technical advisory cor-<.mitt~:-e shall 

bP r~i~httr~ed f<l! t.h~ir actual ~xp~ns~s in acc~Jrddrc~ w1th 

5ection JR.6, s•Jbsection 2, !or ~~rform~ng th~ o[~icial dttti~s 

of t:•e -.:.J·.;i,;ory <"ot"·m.t.tt.·•-·. 
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'i'h~ pro•:ir.iOO$ o)( t.hif~ Chd.ptCf :Jtl<d) :'lOt pr~v~nt the 

<i•.'Jhll'tfi"f:'llt frort' cnfo1·cin') b0t.h gpPrifi.c- noJm~rical cleanup 

st~nd<t::-...:s <tnd U')llit<•rinq of c<.:ny!i<HlC'~ r~·quircm(!nt:s 

speci.l'ically re<!u~rhl -~c b·~ L>nforct•d by tht: t'cderal qovert\11\t:.'llt 

as a crJnditlor. of ttl._~ !'(•cclpt o( ~roqr~m authfJri:.:ation, 

dfrlcgat:ion, 
Sec. 35. 

pri:"Mt:y, or h!deral funds. 

lJH'r.' SECTION. 4'J:,II.'>ll fEDERAL STRING:::~tC'l', 

Any rules or stand.11·ds P.st.abli.~.h~d pur!H!i"U\1 t·.o this chapt·f!r 

.shall. be no more stringr:nt thdn those required undE.'r any 

compc.H.lble fedo?l'•ll lc'lw 01 regu!at icn. 

M.AR 'i t:. K R,\MF:R 

Presid~nt of lhe S~~~t'' 

RON .J. CORBI:'I'l' 

SpPak~l- of t.hP. llou.';P 

I hereh;; n~rtify that ttli:; bill oriqin.:tt(~d in ::.tH: Scr.~tt.' <tnd 

i:!l kno;.."!l <l!'. s~.~dte l'i }(' 5213, SI~VI~:l'.:y->H:vr:nth Gt~n(•ral ,\ssembly. 

\ 

""'''"" IJ117 
TERRY ~;. lWAN:;TAr'l 

;,~ov~ r nor 

l <J 9 ') 

KA:.n PAT GUNDERSml 

!ir<CI'f!t,u·y 0f the Sr,nat.e 
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