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1 An Act relating to the procedures and requirements relating to 

2 guardianships and conservatorships. 

3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

4 

S-3313 
1 Amend Senate File 493 as follows: 
2 1. Page 1, by striking lines 9 through 16 and 
3 inserting the following: 
4 "22. INCOMPETENT ---iHe:l:ttd~s means the condition 
5 of any person who has been adjudicated by a court to 
6 b~-~Heepab:l:~-of-maHe9~"9-th~-p~~soH~s-p~ope~ty,-o~ 
7 ea~~"9-fo~-th~-pe~soH~s-owft-s~:l:f,-o~-both as follows: 
8 a. To have a decision-making capacity which is so 
9 impaired that the person is unable to care for th~ 

10 person's personal safety or to attend to or provide 
11 for necessities for the person such as food, shelter, 
12 clothing, or medical care, without which physical 
13 injury or illness may occur. 
14 b. To have a decision-making capacity which is so 
15 impaired that the person is unable to make, 
16 communicate, or carry out important decisions 
17 concerning the person's financial affairs. 
18 c. To have a decision-making capacity which is so 
19 impaired that both paragraphs "a" and "b" are 
20 applicable to the person." 

By DONALD B. REDFERN 

S-3313 FILED APRIL 1, 1997 

--411.---2-3------------------------------------------------------------
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S.F. 41.3 H.F. 

1 Section 1. Section 633.3, Code 1997, is amended by adding 

2 the following new subsection: 

3 NEW SUBSECTION. 18A. FUNCTIONAL LIMITATIONS -- means the 

4 behavior or condition of a person which impairs the person's 

5 ability to care for the person's personal safety or to attend 

6 to or provide for necessities for the person. 

7 Sec. 2. Section 633.3, subsection 22, Code 1997, is 

8 amended to read as follows: 

9 22. INCOMPETENT -- ±fteltldes means the condition of any 

10 person who has been adjudicated by a court to be-±fteBpable-o£ 

11 mBft89±ft9-the-pe~softLs-p~ope~ty,-o~-ee~±ft9-£o~-the-pe~softLs-owft 

12 selE,-o~-both have ? decision-making capacity which is so 

13 impaired that the person is unable to care for the person's 

14 personal safety or to attend to or provide for necessities for 

15 the person such as food, shelter, clothing, or medical care, 

16 without which physical injury or illness may occur. 

17 Sec. 3. NEW SECTION. 633.551A GUARDIANSHIPS AND 

18 CONSERVATORSHIPS -- GENERAL PROVISIONS. 

19 1. The determination of incompetency of the proposed ward 

20 or ward and the determination of the need for the appointment 

21 of a guardian or conservator or of the modification or 

22 termination of a guardianship or conservatorship shall be 

23 supported by clear and convincing evidence. 

24 2. The burden of persuasion is on the petitioner in an 

25 initial proceeding to appoint a guardian or conservator. In a 

26 proceeding to modify or terminate a guardianship or 

27 conservatorship, if the guardian or conservator is the 

28 petitioner, the burden of persuasion remains with the guardian 

29 or conservator. In a proceeding to terminate a guardianship 

30 or conservatorship, if the ward is the petitioner, the ward 

31 shall make a prima facie showing of some decision-making 

32 capacity. Once a prima facie showing is made, the burden of 

33 persuasion j1 on the guardian or conservator to show by clear 

34 and convincing evidence that the ward is incompetent. 

35 3. In determining whether a guardianship or 
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1 conservatorship is to be established, modified, or ternlinated, 

2 the district court shall consider if a limited guardianship or 

3 conservatorship pursuant to section 633.635 or 633.637 is 

4 appropriate. In making the determination, the court shall 

5 make findings of fact to support the powers conferred on the 

6 guardian or conservator. 

7 4. In proceedings to establish, modify, or terminate a 

8 guardianship or conservatorship, in determining if the 

9 proposed ward or ward is incompetent as defined in section 

10 633.3, the court shall consider credible evidence from any 

11 source to the effect of third-party assistance in meeting the 

12 needs of the proposed ward or ward. However, neither party to 

13 the action shall have the burden to produce such evidence 

14 relating to third-party assistance. 

15 Sec. 4. Section 633.552, subsection 2, paragraph a, Code 

16 1997, is amended to read as follows: 

17 a.--By-rea~on-of-mental,-pny~±eal-or-other-±neapae±ty-±~ 

18 ttnable-to-make-or-earry-ottt--±mportant-dee±~±on~-eoneern±n9-tne 

19 propo~ed-wardl~-per~on-or-affa±r~ 7-other-than-f±nane±al 

20 affa±r~. 

21 a. Is a person whose decision-making capacity is so 

22 impaired that the person is unable to care for the person's 

23 personal safety or to attend to or provide for necessities for 

24 the person such as food, shelter, clothing, or medical care, 

25 ·without which physical injury or illness might occur. 

26 Sec. 5. Section 633.556, Code 1997, is amended to read as 

27 follows: 

28 633.556 APPOINTMENT OF GUARDIAN. 

29 1. If the allegations of the petition as to the status of 

30 the proposed ward and the necessity for the appointment of a 

31 guardian are proved by clear and convincing evidence, the 

32 court may appoint a guardian. 

33 2. In all proceedings to appoint a guardian, the court 

34 shall consider the functional limitations of the proposed ward 

35 and whether a limited guardianship, as authorized in section 
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l 633.635, is appropriate. 

2 3. Section 633.551A applies to the appointment of a 

3 conservator. 

4 Sec. 6. Section 633.557, Code 1997, is amended to read as 

5 follows: 

6 633.557 APPOINTMENT OF GUARDIAN ON VOLUNTARY PETITION. 

7 1. A guardian may also be appointed by the court upon the 

8 verified petition of the proposed ward, without further 

9 notice, if the proposed ward is other than a minor under the 

10 age of fourteen years, provided the court determines that such 

11 an appointment will inure to the best interest of the 

12 applicant. However, if an involuntary petition is pending, 

13 the court shall be governed by section 633.634. The petition 

14 shall provide the proposed ward notice of a guardian's powers 

15 as provided in section 633.562. 

16 2. In all proceedings to appoint a guardian, the court 

17 shall consider whether a limited guardianship, as authorized 

18 in section 633.635, is appropriate. 

19 Sec. 7. Section 633.560, Code 1997, is amended to read as 

20 folJows: 

21 633.560 APPOINTMENT OF GUARDIAN ON A STANDBY BASIS. 

22 A petition for the appointment of a guardian on a standby 

23 basis may be filed by any person under the same procedure and 

24 requirements as provided in sections 633.591 to 633.597, for 

25 appointment of standby conservator, insofar as applicable. In 

26 all proceedings to appoint a guardian, the court shall 

27 consider whether a limited guardianship, as authorized in 

28 section 633.635, is appropriate. 

29 Sec. 8. Section 633.566, subsection 2, paragraph a, Code 

30 1997, is amended to read as follows: 

31 a.--By-reason-o~-mentei,-p~ys±eai-or-ot~er-±neepae±ty-±s 

32 Hnabie-to-~~ke-or-earry-oHt-±mportan~-dee±s±ons-eoneern±n~-t~e 

33 propo~ed-wa~dks-~±nane±ai-a~fa±rs. 

34 a. Is a person whose decision-making capacity is so 

35 impaired that the person is unable to make, communicate, or 

-3-

I 



S.F. 4'1~ H.F. 

1 carry out important decisions concerning the person's 

2 financial affairs. 

3 Sec. 9. Section 633.570, Code 1997, is amended to read as 

4 follows: 

5 633.570 APPOINTMENT OF CONSERVATOR. 

6 1. If the allegations of the petition as to the status of 

7 the proposed ward and the necessity for the appointment of a 

8 conservator are proved by clear and convincing evidence, the 

9 court may appoint a conservator. 

10 2. In all proceedings to appoint a conservator, the court 

11 shall consider the functional limitations of the person and 

12 whether a limited conservatorship, as authorized in section 

13 633.637, is appropriate. 

14 3. Section 633.551A applies to the appointment of a 

15 conservator. 

16 Sec. 10. Section 633.572, Code 1997, is amended to read as 

17 follows: 

18 633.572 APPOINTMENT OF CONSERVATOR ON VOLUNTARY PETITION. 

19 1. A conservator may also be appointed by the court upon 

20 the verified petition of the proposed ward, without further 

21 notice, if the proposed ward is other than a minor under the 

22 age of fourteen years, provided the court determines that such 

23 an appointment will inure to the best interest of the 

24 applicant. However, if an involuntary petition is pending, 

25 the court shall be governed by section 633.634. The petition 

26 shall provide the proposed ward notice of a conservator's 

27 powers as provided in section 633.576. 

28 2.. In all proceedings to appoint a conservator, the court 

29 shall consider whether a limited conservatorship, as 

30 authorized in section 633.637, is appropriate. 

31 Sec. 11. Section 633.596, Code 1997, is amended to read as 

32 follows: 

33 633.596 PfME-9P CONSIDERATIONS -- APPOINTMENT OF 

34 CONSERVATOR. 

35 At the time ~tteh a standby petition is filed under this 
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1 part, the court,-w±t~otlt-any-not±ee7-may-appo±nt-t~e 

2 eonservator-nom±nated-±n-stteh-pet±t±on-or-may-set-t~e-pet±t±on 

3 £or-~ear±n9-oM-stle~-not±ee-as-t~e-eotlrt-may-preser±be shall 

4 consider whether a limited conservatorship, as authorized in 

5 section 633.637, is appropriate. 

6 Sec. 12. Section 633.635, subsection 1, unnumbered 

7 paragraph 1, Code 1997, is amended to read as follows: 

8 A Based upon the evidence produced at the hearing, the 

9 court may grant a guardian may-be-9ranted the following powers 

10 and duties which may be exercised without prior court 

11 approval: 

12 Sec. 13. Section 633.635, subsections 3 and 4, Code 1997, 

13 are amended to read as follows: 

14 3. The court may take into account all available 

15 information concerning the capabilities of the ward and any 

16 additional evaluation deemed necessary, including the 

17 availability of third-party assistance to meet the needs of 

18 the ward or proposed ward, and may direct that the guardian 

19 have only a specially limited responsibility for the ward. In 

20 that event, the court shall state those areas of 

21 responsibility which shall be supervised by the guardian and 

22 all others shall be retained by the ward. The court may make 

23 a finding that the ward lacks the capacity to contract a valid 

24 marriage. 

25 4. From time to time, upon a proper showing, the court may 

26 a±ter modify the respective responsibilities of the guardian 

27 and the ward, after notice to the ward and an opportunity to 

28 be heard. Any modification that would be more restrictive or 

29 burdensome for the ward shall be based on clear and convincing 

30 evidence that the ward continues to fall within the categories 

31 of section 633.552, subsection 2, paragraph "a" or "b", and 

32 that the fa~~ustify a modification of the guardianship. 

33 Section 633.551A applies to the modification proceedi~gs. Any 

34 modification that would be less restrictive for the ward shall 

3S be based upon proof in accordance with the req_uirements of 
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1 section 633.675. 

2 Sec. 14. Section 633.637, Code 1997, is amended to read as 

3 follows: 

4 633.637 POWERS OF WARD. 

5 A ward for whom a conservator has been appointed shall not 

6 have the power to convey, encumber~ or dispose of property in 

7 any manner, other than by will if the ward possesses the 

8 requisite testamentary capacity, unless the court determines 

9 that the ward has a limited ability to handle the ward's own 

10 funds. If the court makes such a finding, it shall specify to 

11 what extent the ward may possess and use the ward's own funds. 

12 Any modification of the powers of the ward that would be 

13 more restrictive of the ward's control over the ward's 

14 financial affairs shall be based upon clear and convincing 

15 evidence and the burden of persuasion is on the conservator. 

16 Any modification that would be less restrictive of the ward's 

17 control over the ward's financial affairs shall be based upon 

18 proof in accordance with the requirements of section 633.675. 

19 Sec. 15. Section 633.675, subsection 3, Code 1997, is 

20 amended to read as follows: 

21 3. A determination by the court that the ward is eompeteftt 

22 ~nd-eapab~e-o€-maftagiftg-the-wa~d~~-p~ope~ty-aftd-affai~~~-aftd 

23 that-the-eofttifttlaftee-o€-the-gtla~diaft~hip-o~-eoft~e~~ato~~hip 

24 wotl~d-ftot-be-ift-the-wa~d~~-be~t-iftte~e~t~ no longer a person 

25 whose decision-making capacity is so impaired as to bring the 

26 ward within the categories of section 633.552, subsection 2, 

27 paragraph "a", or section 633.566, subsection 2, para·graph 

28 "a". In a proceeding to terminate a guardianship or a 

29 conser~atorship, the ward shall make a prima facie showing 

30 that the ward has some decision-making capacity. Once the 

31 ward has made that showing, the guardian or conservator has 

32 the burden to prove by clear and convincing evidence that the 

33 ward's decision-making capacity is so impaired, as provided in 

34 section 633.552, subsection 2, paragraph "a", or section 

35 633.566, subsection 2, paragraph "a", _that the guardianship or 
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1 conservatorship should not be terminated. 

2 EXPLANATION 

3 This bill amends the portions of the Code relating to 

4 guardianships and conservatorships. The bill includes many 

5 changes based upon the Iowa Supreme Court decision in In Re 

6 Guardianship of Hedin, 528 N.W.2d 567 (Iowa 1995). In Hedin, 

7 the court held all of the following: 

8 1. In proceedings to establish, modify, or terminate a 

9 guardianship, the district court may make a finding of 

10 incompetency only if the ward's or proposed ward's decision-

11 making capacity is so impaired that the ward is unable to care 

12 for the ward's or proposed ward's personal safety or to attend 

13 to and provide for such necessities as food, shelter, 

14 clothing, and medical care, without which physical injury or 

15 illness may occur. Additionally, in making the determination 

16 of incompetency, the court is required to consider credible 

17 evidence from any source of the effect of third-party 

18 assistance. 

19 2. In determining whether a guardianship is to be 

20 established, modified, or terminated, the district court shall 

21 consider if a limited guardianship is appropriate. 

22 3. The standard of proof for determining incompetency in a 

23 proceeding to establish, modify, or terminate a guardianship 

24 is clear and convincing evidence. 

25 4. The burden of persuasion is on the party petitioning 

26 for guardianship and remains with the guardian in proceedings 

27 to modify or terminate the guardianship. If the ward 

28 petitions to terminate the guardianship or conservatorship, 

29 the ward must make a prima facie showing that the ward has 

30 some decision-making capacity. Once the prima facie showing 

31 is made, the guardian or conservator has the burden of 

32 persuasion ~o show by clear and convincing evidence that the 

33 ward is incc';l1petent. 

34 The bill provides a definition of "functional limitations" 

35 and redefines the term "incompetent". 
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1 The bill provides general provisions which apply to all 

2 guardianship and conservatorship proceedings. In the 

3 appointment, modification, or termination of a guardianship, 

4 incompetency of the proposed ward or ward must be supported by 

5 clear and convincing evidence. The bill establishes the 

6 burden of persuasion in guardianship and conservatorship 

7 proceedings, requires the court to consider establishment of a 

8 limited guardianship or conservatorship, and requires the 

9 court to consider credible evidence from any source as to the 

10 effect of third-party assistance in meeting the needs of the 

11 proposed ward or ward. 

12 The bill amends Code sections 633.552 and 633.566 relating 

13 to petitions for guardianships or conservatorships to change 

14 the bases upon which a person is alleged to require a guardian 

15 or conservator to be that the proposed ward is a minor or is 

16 incompetent as redefined in the bill. 

17 The bill also provides that if a guardianship or 

18 conservatorship is modified, any modification which would be 

19 more restrictive for the ward must be based on clear and 

20 convincing evidence that the ward still falls into the 

21 category noted in the petition and that the facts justify the 

22 modification. 

23 The bill provides that in a termination proceeding the ward 

24 must only make a prima facie showing of some decision-making 

25 capacity and then the guardian or conservator must prove the 

26 ward's incompetency by clear and convincing evidence. 

27 The bill also makes conforming changes in other 

28 guardianship and conservatorship sections to reflect the new 

29 requirements relating to burden of persuasion and the 

30 considerations of the court. 
31 

32 

33 

34 

35 
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SENATE CLIP SHEET APRIL 3, 1997 

SENATE FILE 493 
S-3328 

1 Amend the amendment, S-3313, to Senate File 493 as 
2 follows: 
3 1. ?age l, line 7, by strik:ng ~he <vord "follows" 
4 and inserting the following: ''provided in either or 
5 both of the following paragraphs''. 
6 2. Page l, by striking lines 18 through 20. 

By DONALD B. REDFERN 

S-3328 FILED APRIL 2, 1997 

SENATE FILE 493 
S-3350 

1 Amend Senate File 493 as follows: 
2 1. Page l, by striking lines 9 through 16 and 
3 inserting the following: 
4 "22. INCOMPETENT ---ine1:Mee!!l means the condition 
5 of any person who has been adjudicated by a court ~e 
6 be-~ne~~~b%e-e~-m~na9in9-~~e-persen~~-~~e~erty,-er 
7 ea~in9-for-t~e-~er!!lon~s-ewn-!!!e1:~,-er-bot~ to meet at 
8 least one of the following conditions: 
9 a. To have a decision-making capacity which is so 

10 impaired that the person is unable to care for the 
11 person's personal safety or to attend to or provide 
12 for necessities for the person such as food, shelter, 
13 clothing, or medical care, without whlch physical 
14 injury or illness may occur. 
15 b. To have a decision-making capacity which is so 
16 impaired that the person is unable to make, 
17 communlcate, or carry out important decisions 
18 concerning the person's financial affairs. 
19 c. To have a decision-making capacity which is so 
20 impaired that both paragraphs "a" and "b" are 
21 applicable to the person.'' 

By DONALD B. REDFERN 

S-3350 FILED APRIL 2, 1997 
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3c.....J.,- ' 
SENATE f'LE J}!jf.~~d~ 
BY (PROPOSE~ITTEE ON 

JUDICIARY BILL BY 

CHAIRPERSON McKEAN) 

Passed Senate, Date ----------- Passed House, Date 
Vote: Ayes ------ Nays Vote: Ayes ______ Nays 

An 

BE 

Approved ---------------------------

A BILL FOR 

Act relating to the procedures and requirements relating to 

guardianships and conservatorships. 

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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S.P. H. F. 

1 Section 1. Section 633.3, Code 1997, is amended by adding 

2 the following new subsection: 

3 NEW SUBSECTION. 18A. FUNCTIONAL LIMITATIONS -- means the 

4 behavior or condition of a person which impairs the person's 

5 ability to care for the person's personal safety or to attend 

6 to or provide for necessities for the person. 

7 Sec. 2. Section 633.3, subsection 22, Code 1997, is 
8 amended to read as follows: 

9 22. INCOMPETENT -- ~ne~Hdes means the condition of any 

10 person who has been adjudicated by a court to be-ineapab~e-ef 

11 manag±ng-the-person~s-preperty,-er-ear±ng-fer-the-pereen~s-ewn 

12 se±f,-er-beth have a decision-making capacity which is so 

13 impaired that the person is unable to care for the person's 

14 personal safety or to attend to or provide for necessities for 

15 the person such as food, shelter, clothing, or medical care, 

16 without which physical injury or illness may occur. 

17 Sec. 3. NEW SECTION. 633.551A GUARDIANSHIPS AND 
18 CONSERVATORSHIPS -- GENERAL PROVISIONS. 

19 1. The determination of incompetency of the proposed ward 

20 or ward and the determination of the need for the appointment 

21 of a guardian or conservator or of the modification or 

22 termination of a guardianship or conservatorship shall be 

23 supported by clear and convincing evidence. 
24 2. The burden of persuasion is on the petitioner in an 

25 initial proceeding to appoint a guardian or conservator. In a 
26 proceeding to modify or terminate a guardianship or 

27 conservatorship, if the guardian or conservator is the 

28 petitioner, the burden of persuasion remains with the guardian 

29 or conservator. In a proceeding to terminate a guardianship 
30 or conservatorship, if the ward is the petitioner, the ward 

31 shall make a prima facie showing of some decision-making 

32 capacity. Once a prima facie showing is made, the burden of 

33 persuasion is on the guardian or conservator to show by c:ear 

34 and convincing evidence that the ward is incompetent. 

35 3. In determining whether a guardianship or 



S.F. H.F. 

1 conservatorship is to be established, modified, or terminated, 

2 the district court shall consider if a limited guardianship or 

3 conservatorship pursuant to section 633.635 or 633.637 is 

4 appropriate. In making the determination, the court shall 

5 make findings of fact to support the powers conferred on the 

6 guardian or conservator. 

7 4. In proceedings to establish, modify, or terminate a 

8 guardianship or conservatorship, in determining if the 

9 proposed ward or ward is incompetent as defined in section 
10 633.3, the court shall consider credible evidence from any 

11 source to the effect of third-party assistance in meeting the 

12 needs of the proposed ward or ward. However, neither party to 

13 the action shall have the burden to produce such evidence 

14 relating to third-party assistance. 

15 Sec. 4. Section 633.552, subsection 2, paragraph a, Code 

16 1997, is amended to read as follows: 

17 a.--By-reason-eE-mentei,-phys±eei-er-other-±neepee±ty-±s 

18 ttneb%e-te-meke-or-earry-otlt-±mportent-deeis±ons-eoneernin9-the 

19 preposed-ward~s-person-or-a~~airs,-other-than-~±nane±ai 

20 aHa±rs. 

21 a. Is a person whose decision-making capacity is so 

22 impaired that the person is unable to care for the person's 

23 personal safety or to attend to or provide for necessities for 
24 the person such as food, shelter, clothing, or medical care, 

25 without which physical injury or illness might occur. 

26 Sec. 5. Section 633.556, Code 1997, is amended to read as 

27 follows: 

28 633.556 APPOINTMENT OF GUARDIAN. 

29 l. If the allegations of the petition as to the status of 

30 the proposed ward and the necessity for the appointment of a 

31 guardian are proved by clear and convincing evidence, the 

32 court may appoint a guardian. 

33 2. In all proceedings to appoint a guardian, the court 

34 shall consider the functional limitations of the orooosed ward 

35 and whether a limited guardianship, as authorized in section 
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1 633.635, is appropriate. 

2 3. Section 633.551A applies to the appointment of a 

3 conservator. 

4 Sec. 6. Section 633.557, Code 1997, is amended to read as 

5 follows: 

6 633.557 APPOINTMENT OF GUARDIAN ON VOLUNTARY PETITION. 

7 1. A guardian may also be appointed by the court upon the 

8 verified petition of the proposed ward, without further 

9 notice, if the proposed ward is other than a minor under the 

10 age of fourteen years, provided the court determines that such 

11 an appointment will inure to the best interest of the 

12 applicant. However, if an involuntary petition is pending, 

13 the court shall be governed by section 633.634. The petition 

14 shall provide the proposed ward notice of a guardian's powers 

15 as provided in section 633.562. 

16 2. In all proceedings to appoint a guardian, the court 

17 shall consider whether a limited guardianship, as authorized 

18 ~n section 633.635, is apPropriate. 

19 Sec. 7. Section 633.560, Code 1997, is amended to read as 

20 follows: 

21 633.560 APPOINTMENT OF GUARDIAN ON A STANDBY BASIS. 

22 A petition for the appointment of a guardian on a standby 

23 basis may be filed by any person under the same procedure and 

24 requirements as provided in sections 633.591 to 633.597, for 

25 appointment of standby conservator, insofar as applicable. In 

26 all proceedings to appoint a guardian, the cour~ shall 

27 consider whether a limited guardianship, as authorized in 

28 section 633.635, is appropriate. 

29 Sec. 8. Section 633.566, subsection 2, paragraph a, Code 

30 1997, is amended to read as follows: 

31 a~--By-reason-of-mente%7-physieei-or-ether-ineapaeity-is 

32 ~neb:e-to-meke-or-earry-o~t-important-deeisions-eoneernin~-the 

33 proposee-wardis-finene±e±-affeirs7 

34 a. Is a person whose decision-making capacity is so 

35 imPaired that the person is unable to make, co~~unicate, or 

-3-
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l carr:i:: out imEortant decisions concerning the Eerson's 
2 financial affairs. 

3 Sec. 9. Section 633.570, Code 1997, is amended to read as 

4 follows: 

5 633.570 APPOINTMENT OF CONSERVATOR. 

6 1. If the allegations of the petition as to the status of 

7 the proposed ward and the necessity for the appointment of a 

8 conservator are proved by clear and convincing evidence, the 

9 court may appoint a conservator. 

10 2. In all Eroceedings to apEoint a conservator, the court 

11 shall consider the functional limitations of the Eerson and 

12 whether a limited conservatorshiE, as authorized in section 

13 633.637, is aEEroEriate. 

14 3. Section 633.551A aEElies to the appointment of a 

15 conservator. 

16 Sec. 10. Section 633.572, Code 1997, is amended to read as 

17 follows: 

18 633.572 APPOINTMENT OF CONSERVATOR ON VOLUNTARY PETITION. 

19 1. A conservator may also be appointed by the court upon 
20 the verified petition of the proposed ward, without further 

21 notice, if the proposed ward is other than a minor under the 

22 age of fourteen years, provided the court determines that such 

23 an appointment will inure to the best interest of the 

24 applicant. However, if an involuntary petition is pending, 

25 the court shall be governed by section 633.634. The petition 
26 shall provide the proposed ward notice of a conservator's 

27 powers as provided in section 633.576. 

28 2. In all Eroceedings to aoEoint a conservator, the court 

29 shall consider whether a limited conservatorshiE, as 

30 authorized in section 633.637, is aEproEriate. 

31 Sec. 11. Section 633.596, Code 1997, is amended to read as 
32 follows: 

33 633.596 ~fME-9P CONSIDERATIONS --APPOINTMENT OF 
34 CONSERVATOR. 

35 At the time s~en a standby petition is filed under this 

-4-



S.F. H. F. 

1 part, the court,-w~thettt-a~y-~et~ee,-may-appoint-the 

2 eonservator-nominated-~n-stteh-petition-er-may-set-the-petitien 

3 for-hear±ng-o~-stteh-~otiee-as-the-eoart-may-preseribe shall 

4 consider whether a limited conservatorship, as authorized in 

5 section 

6 Sec. 

633.637, is appropriate. 

12. Section 633.635, subsection 1, unnumbered 

7 paragraph 1, Code 1997, is amended to read as follows: 

8 A Based upon the evidence produced at the hearing, the 

9 court may grant a guardian may-be-granted the following powers 

10 and duties which may be exercised without prior court 

11 approval: 

12 Sec. 13. Section 633.635, subsections 3 and 4, Code 1997, 

13 are amended to read as follows: 

14 3. The court may take into account all available 

15 information concerning the capabilities of the ward and any 

16 additional evaluation deemed necessary, including the 

17 availability of third-party assistance to meet the needs of 

18 the ward or proposed ward, and may direct that the guardian 

19 have only a specially limited responsibility for the ward. In 

20 that event, the court shall state those areas of 

21 responsibility which shall be supervised by the guardian and 

22 all others shall be retained by the ward. The court may make 

23 a finding that the ward lacks the capacity to contract a valid 

24 marriage. 

25 4. From time to time, upon a proper showing, the court may 

26 a%ter modify the respective responsibilities o~-the guardian 

27 and the ward, after notice to the ward and an opportunity to 

28 be heard. Any modification that would be more restrictive or 

29 burdensome for the ward shall be based on clear and convincing 

30 evidence that the ward continues to fall within the categories 

31 of section 633.552, subsection 2, paragraph "a" or "b", and 

32 that the facts justify a modification of the guardianst:P. 

33 Section 633.551A applies to the modification proceedings. Any 

34 modification that would be less restrictive for the ward shal: 

•35 be based upon proof in accordance with the requirements cf 
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1 section 633.675. 

2 Sec. 14. Section 633.637, Code 1997, is amended to read as 

3 follows: 

4 633.637 POWERS OF WARD. 

5 A ward for whom a conservator has been appointed shall not 

6 have the power to convey, encumberL or dispose or property in 

7 any manner, other than by will if the ward possesses the 

8 requisite testamentary capacity, unless the court determines 

9 that the ward has a limited ability to handle the ward's own 

10 funds. If the court makes such a finding, it shall specify to 

11 what extent the ward 

12 Any modification 

13 more restrictive of 

may possess and use the ward's own funds. 

of the powers of the ward that would be 

the ward's control over the ward's 
14 financial affairs shall be based upon clear and convincing 

15 evidence and the burden of persuasion is on the conservator. 

16 Any modification that would be less restrictive of the ward's 

17 control over the ward's financial affairs shall be based upon 

18 proof in accordance with the requirements of section 633.675. 

19 Sec. 15. Section 633.675, subsection 3, Code 1997, is 

20 amended to read as follows: 

21 3. A determination by the court that the ward is eompetent 

22 end-eapebie-o£-mena9in9-the-wa~d~~-p~epe~ty-and-af£ei~s,-end 

23 that-the-eentintlanee-e£-the-9tlS~dian~hip-or-eon~ervator~hip 

24 wotlld-not-be-in-the-wa~d~s-best-inte~est~ no longer a person 

25 whose decision-making capacity is so impaired as to bring the 

26 ward within the categories of section 633.552, ~ubsection 2, 

27 paragraph "a", or section 633.566, subsection 2, paragraph 

28 "a". In a proceeding to terminate a guardianship or a 

29 conservatorship, the ward shall make a prima facie showing 

30 that the ward has some decision-making capacity. Once the 

31 ward has made that showing, the guardian or conservator has 
32 the burden to prove by clear and convincing evidence that the 

33 ward's decision-making capacity is so impaired, as provided in 

34 section 633.552, subsection 2, paragraph ''a", or section 

35 633.566, subsection 2, paragraph "a'', that the guardianship or 

-6-
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1 conservatorship should not be terminated. 

2 EXPLANATION 

3 This bill amends the portions of the Code relating to 

4 guardianships and conservatorships. The bill includes many 

5 changes based upon the Iowa Supreme Court decision in In Re 

6 Guardianship of Hedin, 528 N.W.2d 567 (Iowa 1995). In Hedin, 

7 the court held all of the following: 

8 1. In proceedings to establish, modify, or terminate a 

9 guardianship, the district court may make a finding of 

10 incompetency only if the ward's or proposed ward's decision-

11 making capacity is so impaired that the ward is unable to care 

12 for the ward's or proposed ward's personal safety or to attend 

13 to and provide for such necessities as food, shelter, 

14 clothing, and medical care, without which physical injury or 

15 illness may occur. Additionally, in making the determination 

16 of incompetency, the court is required to consider credible 

17 evidence from any source of the effect of third-party 

18 assistance. 

19 2. In determining whether a guardianship is to be 

20 established, modified, or terminated, the district court shall 

21 consider if a limited guardianship is appropriate. 

22 3. The standard of proof for determining incompetency in a 

23 proceeding to establish, modify, or terminate a guardianship 

24 is clear and convincing evidence. 

25 4. The burden of persuasion is on the party petitioning 

26 for guardianship and remains with the guardian +n proceedings 

27 to modify or terminate the guardianship. If the ward 

28 petitions to terminate the guardianship or conservatorship, 

29 the ward must make a prima facie showing that the ward has 

30 some decision-making capacity. Once the prima facie showing 

31 is made, the guardian or conservator has the burden of 

32 persuasion to show by clear and convincing evidence that the 

33 ward is incompetent. 

34 The bill provides a definition of "functional limitations" 

35 and redefines the term "incompetent". 

-7-
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1 The bill provides general provisions which apply to all 

2 guardianship and conservatorship proceedings. In the 

3 appointment, modification, or termination of a guardianship, 

4 incompetency of the proposed ward or ward must be supported by 

5 clear and convincing evidence. The bill establishes the 

6 burden of persuasion in guardianship and conservatorship 

7 proceedings, requires the court to consider establishment of a 

8 limited guardianship or conservatorship, and requires the 

9 court to consider credible evidence from any source as to the 

10 effect of third-party assistance in meeting the needs of the 

11 proposed ward or ward. 

12 The bill amends Code sections 633.552 and 633.566 relating 

13 to petitions for guardianships or conservatorships to change 

14 the bases upon which a person is alleged to require a guardian 

15 or conservator to be that the proposed ward is a minor or is 

16 incompetent as redefined in the bill. 

17 The bill also provides that if a guardianship or 
18 conservatorship is modified, any modification which would be 

19 more restrictive for the ward must be based on clear and 

20 convincing evidence that the ward still falls into the 

21 category noted in the petition and that the facts justify the 
22 modification. 

23 The bill provides that in a termination proceeding the ward 
24 must only make a prima facie showing of some decision-making 

25 capacity and then the guardian or conservator must prove the 

26 ward's incompetency by 

27 The bill also makes 

clear and convincing evidence. 

conforming changes in other 

28 guardianship and conservatorship sections to reflect the new 

29 requirements relating to burden of persuasion and the 

30 considerations of the court. 

31 

32 

33 

34 

35 
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