™ 3/s0/97 292
FILED MARG 1997

SENATE FILE :_.5_5_é

BY BARTZ

Passed Senate, Date Passed House, Date
Vote: Ayes Nays Vote: Ayes Nays
Approved _

A BILL FOR

An Act providing a system for the establishment, assessment, and

collection of civil penalties imposed on grain dealers and
warehouse operators.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. NEW SECTION. 203.11A CIVIL PENALTIES.

1. The department shail establish, by ruile, civil
penatieos which may be administratively or jJudicially assessed
agains' a grain deaier for a violation of this chapter.

2. The amount of the civil pena’ly =hall nolL exceed one
thousand five hundred dollars. Fach day trhat a violation
continues shall constlitule a separate vioialion. The amount
ol ithe «ivil peralty that may be assassed in a case zhal’l not
exceed the amount recommenced by the grain industry peer
review panel established purs:ant to sectilon 203.11B.  Moneys
colircted In civil penalties by the depariment or the attorney
geaeral shall pe deposited In the grain depositors and sellers
tndenmity fund created in section 203D.5.

1. The penrnalities pay be adwministratively assessed only
after an opportunity for a contested case hearing under
chapter 1770, The departnent may be represented in an
administrative or judicial hearing by the attorney generai. A
civ:l penalty sha'l be paid within thirty days from the date
that an order or Judgment for the peralty becones final. When
a person against whom a civil penaity is administiratively
assessed under this section seeks timely judicial review of an
order imposing the penalty as provided under chapter 17A, the
order 1s not final until all judicial review processes are
conpleted., When a person against whom a civil penalty is
judicially assessed under this section seeks a timely appeal
of judgment, the judgment is not finai until the right of
appeal 1s exhausted.

4. & person who fails to timely pay a civil penalty as
provided in thig section shall pay, in addition, interest at
the rate of one and one-~half percent of the unpaid balance of
the assessed penalty for each month or part of a month that
the penalty remains unpaid.

Sec. 2. NeEWw SECTION. 203.11B GRAIN INDUSTRY PELR REVIEW
PANEI, .

'

The depacLment shall establish a grain lndustry peer
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review paneli to assist the department in assessing a civil
penalty pursuant to this sectiorn or section 203C.36A. The
secretary shall appoint the following members:

a. Two natural persons who are grain dealers licensed
under this chapter and actively engaged in the grain dealer
business.

b. Two natural persons who are warehouse operators
licensed pursuant to chapter 203C and actively engaged in the
grain warehouse business.

c. One natural person who is an agricultural producer
actively engaged in grain farming.

2. a. The members appointed pursuant to this section
shall serve four-year terms beginning and ending as provided
in section 69.19. However, the secretary shall appoint
initial members to serve for less than four years to ensure
that members serve staggered terms. A member is eligibie for
reappolintment. A vacancy on the panel shall be filled for the
unexplred porticn of the regular term in the same manner as
regular appointments are made.

b. The panel shall elect a chalrperson who shall serve for
a term of one year. The panel shall meet on a regular basis
and at tne call of the chairpersonr or upon the written request
to the chailrperson of three or more members. ‘Three members
constitute a quorum and the affirmative vote of a majority of
the members present is necessary for any substantive action %o
be taken by the panel. The majority shalil not include any
member who has a conflict of interest and a statement by a
member that the member has a conflict of interest Is
conclusive for this purpose. A vacancy in the membership does
not impair the duties of the panel.

c. Notwithstanding section 7E.6, the members shall oniy
recelive reimbursement for actual expenses for performance of
their official duties, as provided by the departient.

d. The panrel shall be staffed by employees of the

department.
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3.  The panel may vropose a schedule of penaitiec
and serious violanlons of *his chapter ond chapter
department may adopt rules based on the reconuenda:

panel as approved by the secretary.

4. 4. The parel snall review cases of grain dealers
regulated under this chapler and warchouse operators reqgulated
umier chapier 203C who are sublect to civil penacties as
vrovided in gection Z203.11A o7 203C.26A, /& review chall be
pesicrmed upon request by the department or Lhe nerson subject
to the civil penalty.

b,  Ihe departicent shall present repertis te the pane. :in
regard Lo investigations which may result in the assessment of
a4 civil penalty against a person. The reports nay be reviewed
by tihwe panel in closed session pursuant to section 2i.5, and
are confidential. In presenting the repoerts, the deparzmwent
shall make available tc the panel records of versuns which are
otherwise conlidential under section 22.7, 202..6, or 203C.24.

a determination to taxe disciplinary action against a ‘
person shall be nade excliusively by the deparzment.

c. The panel may establish procedures for tne review and
estan.ish a systen of prioritizing cases fcor review,
constusient with rules adopted by the deparilment. The
department shall adopt rules establishing a period Ior the
review and response by the panel! which must be completed prior
to a contested case hearing under chapter 17A. A hearlng
shail nct be delayed after the required period for review and
response, except as provided In chapter 17A or the iowa ru.cs
of «ivil procedure. <The rules adopted by the departmen’ may
exclude review of minor violatlons. The review may alsco
include tne manner of assessing and collecting the civil
penaliy .-

d. The findings and recommendations of :tne panel shall bpe
lncluded 'n a response delivered to thne department and the
persacn subject to the peralty. The response may incliude a

recosaeondation that a proposed civil penality be nodlf{led or
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suspended, that an alternative method of collection be
instituted, or that conditions be placed upon the license of a
grain dealer.

5. This section does not apply to an action by the
department for a license suspension or revocation. This
section also does not require a review or response 1f the case
is subject to criminal prosecution or involves a petition
seeking injunctive relief.

6. A response by the panel may be used as evidence in an
administrative hearing, or a civil or criminal case, except to
the extent that information contained in the report is
considered confidential pursuant to section 22.7, 203.16, or
203C.24.

Sec. 3. Section 203.16, Code 1997, 1s amended by adding
the following new subsection:

NEW SUBSECTION. 8. Disclosure to the grain industry peer

review panel as provided in section 203.11B.
Sec. 4. Section 203C.24, Code 1997, is amended by adding
the following new subsection:

8. Disclosure to the grain industry peer

review panel as provided in section 203.118B.
Sec. 5. NEW SECTION. 203C.36A CIVIIL PENALTIES.

1. The department shall establish, by rule, civ:il

penalties which may be administratively or judicially assessed
against a warehouse operator for a violation of this chapter.

2. The amount of the civil penalty shall nof exceec one
tnousand five hundred dollars. Each day that a violation
continues shall constitute a separate vioiat:on. The amount
of the civil peralty that may be assessed in an adninlstrative
case shall not exceed the amount recommended by the grain
industry peer review panel established pursuant to section
203.11B. Moneys collected in clivil peralties by the
department or the attorney general shall be deposited in the
grain depositors and seilers indemnity fund created in gection
203D.3.




o]

f

0
b
A
12

iy
W

13

-G

4

19
20
21
22
23
24
25
26
27
28
29
30

32

el
e

W
s

[
(%2

s <& KA -
u!#"'n—“ H.L'-

3. The penalties may be adminisirat.vely assessed only
afier an opportunity for a contested case heatlig under

chnapter 17A.  The department may be represcented in an

adrinigsirative or _udicial hearing by the attcrney general!, A

civii penacty gsnail be paid within thnirty days from tire date

-

that ae srder or judgmnent for the penalty becomes final, When
a person againgt whom a civil penalty ls administratively
assessed under this secilon seeks timely Judlicial review of an
order lieposing the penaity as orovided under chapter 17A, tne
orcder is neo final until all judicial review piocesses are
comploted. When a persorn against whor a civil penalty is

ily assessed under this section seeks a timely appeal
of Jucgmeni, the judgnent 1s not final until the right of
appeal 1& exhausiod,

4. A person who fallis to timely pay a cilvil peraity as
provided in thils section shail pay, in addition, incterest aw
the rate of one and one-haif percen: of the urpaid balance of
the assessed penaliy for each mornth or part of a month that
the peralty remains unpaid.

Sec. 6. Section 203D.3, subsection 1, Code 3957, (s
amended Lo read as follows:

1. The graln depositors and sellers indemnity fund 1s
created in the starte treasury as a separate account. Tae
gencrae’ fund of the state (s not lilaovle for ciaims presented
against the grain-depositors-and-seilters-rrdernrty {und under
section 203D.6. The funé consists cof a per-biushnel fee on
purchased grain rem:zted by licensed grein dealers and
licensed warehousc operators; an annual fee charged to and
remitted by licensed grain dealers and licensed warehouse
operators; delinguency penaltles; civil penalties collected by

trhe department or attorney general pursuant to sections

203..1A and 203C.36A; sums collected by the department by
lega” 2ction on behalf of the fund; and interest, properity, or
secur.ties acqulired through the use ¢f merneys o the fund.

The fiscal year o the fund begins July L. Fiscal guarters of
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the fund begin July 1, October 1, January 1, and Aprili 1. The
finances of the fund shall be calculated on an accrual basis
in accordance with generally accepted accounting principles.
The moneys collected under this section and deposited in the
fund shall be used exclusively tc indemnify depositors and
sellers as provided in section 203D.6 and to pay the
administrative costs of this chapter.

EXPLANATION

This bill amends chapters 203, 203C, and 203D providing for
the requlation of grain dealers and warehouse operators
required to be licensed by the department of agriculture and
land stewardship, and providing for the Iowa grain depositors
and sellers indemnity fung.

The bill requires the department to establish, by ru’e,
civil penaltlies which may be administratively or judicially
assessed againgt a grain dealer or warehouse operator for a
violation of the chapters regulating those persons. The
amount of the civil penality shall not exceed $1,500. The bill
provides procedures for administratively assessing the civil

penalties. The amount of the civil penalty cannot exceed the

amount recommended by the grain industry peer review panel as

established by the bill. The bill provides that moneys
collected in civi]l penaities by the department or the attorney
general must be deposited in the grain depositors and sellers
indemnity fund.

The bill establishes a grain industry peer review panel to
assist the department in assessing a civil penalty. The biil
provides that the secretary of agriculture shall appoint
members to the panel who represent grain dealers, warehouse
operators, and producers. The bill provides preocedures for
the operation of the panel and reimbursement of member
expenses. The bill provides that the panel may propose a
schedule of penalties for minor and serious violations, and
may review cases of persons required to be licensed as grain

dealers or warehouse operators and who are subject to clvi:i
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Phies . A rveylow bn o poesToriec upon redquest by i{he ‘

department or the person Subjoces fo the tivil penalty, The

b1l provides for the consideration or .rformetion by the

pane) that weuid otherwise be conlidenvia.. The findings and
recommendatlions ¢f the panel mus® be included in1 a response
deliverad to the department and the person subject to the
penality, The response may 1lic.ude a recommendalion that a
proposed civil genailty be modified or suspended, that an
alternative metncd of ccilechion be instituted, or thart

of a graln dealer or

concditions be placed uwpon the license
warehouse operaror. The parel cannot take acilon rela
a License guspension or revocatnion. A review or response is
not required if the department refers a violation [or ¢
prosecution, or in an action involving iniunctive relief. ‘The

bill provides that a response by the parel may be used as

evidence in an administrative hearing, or a civil or criminal

case, except to the extent that information contaired in the 0

report is considered confidential,
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