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1 Section 1. Section 502.102, Code Supplement 1997, 1s 

2 amended by adding the following new subsections: 

3 NEW SUBSECTION. SA. "Federal covered adviser" means a 

4 person who is registered under section 203 of the Investment 

5 Advisers Act of 1940, 15 u.s.c. § 80(b) et. seq. "Federal 

6 covered adviser" does not include a person who is excluded 

7 from the definition of "investment adviser" as provided in 

8 subsection 9A, paragraph "c", subparagraphs (1) through (7). 

9 NEW SUBSECTION. 9A. a. "Investment adviser" means any 

10 person who, for compensation, does any of the following: 

11 (1) Engages in the business of providing investment 

12 advisory services by advising others, either directly or 

13 through publications or writings, as to the value of 

14 securities or as to the advisability of investing in, 

15 purchasing, or selling securities. 

16 (2) As a part of a regular business, issues or promulgates 

17 analyses or reports concerning securities. 

18 b. "Investment adviser" includes a financial planner or 

19 other person who, as an integral component of other 

20 financially related services, does either of the following: 

21 (1) Provides investment advisory services to others for 

22 compensation and as part of a business. 

23 (2) Holds oneself out as providing investment advisory 

24 services to others for compensation. 

25 c. "Investment adviser" does not include a person who is 

26 any of the following: 

27 (1) An investment adviser representative. 

28 (2) A bank, savings institution, or trust company. 

29 (3) An attorney licensed to practice law in this state, a 

30 .certified public accountant licensed pursuant to chapter 542C, 

31 a professionil engineer ~icensed pursuant to chapter 542B, or 

32 a certified teacher, if the person's performance of these 

33 services is solely incidental to the practice of the person's 

34 profession. 

35 (4) An attorney licensed to practice law in this state or 
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1 a certified public accountant licensed pursuant 

2 542C who does not do any of the following: 

H.F. 

to chapter 

3 (a) Exercise investment discretion regarding the assets of 

4 a client or maintain custody of the assets of a client for the 

5 purpose of investing the assets, except when the person is 

6 acting as a bona fide fiduciary in a capacity such as an 

7 executor, administrator, trustee, estate or trust agent, 

8 guardian, or conservator. 

9 (b) Accept or receive directly or indirectly any 

10 commission, fee, or other remuneration contingent upon the 

11 purchase or sale of any specific security by a client of such 

12 person. 

13 (c) Provide advice regarding the purchase or sale of 

14 specific securities. However, this subparagraph subdivision 

15 (c) shall not apply when the advice about specific securities 

16 is based on a financial statement analysis or tax 

17 considerations that are reasonably related to and in 

18 connection with the person's profession. 

19 (5) A broker-dealer or its agent whose performance of 

20 these services is solely incidental to the conduct of its 

21 business as a broker-dealer and who receives no special 

22 compensation for them. 

23 (6) A publisher of any bona fide newspaper, news column, 

24 newsletter, news magazine, or business or financial 

25 publication or service, whether communicated in hard copy 

26 form, or by electronic means, or otherwise, that does not 

27 consist of the rendering of advice on the basis of the 

28 specific investment situation of each client. 

29 (7) A person who is excluded from the definition of 

30 ''investment adviser" under section 202(a)(ll) of the 

31 Investment Advisers Act of 1940. 

32 (8) A person who is a federal covered adviser. 

33 (9) A person not within the intent of this subsection as 

34 the administrator may by rule or order designate. 

35 d. As used in this subsection, "compensation" does not 
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1 include a commission, fee, or a combination of a commission 

2 and a fee, which is paid to an insurance agent licensed under 

3 chapter 522, if the insurance agent receives the commission, 

4 fee, or the combination of a commission and a fee, for the 

5 sale of insurance as regulated pursuant to Title XIII, 

6 subtitle l. 

7 NEW SUBSECTION. 9B. a. "Investment adviser 

8 representative" means an individual including but not limited 

9 to a partner, officer, director, or an individual occupying a 

10 similar status or performing similar functions as a partner, 

11 officer, or director, except clerical or ministerial 

12 personnel, if both of the following apply: 

13 ( 1 ) The individual is employed by or associated with an 
14 investment adviser that is registered or required to be 

15 registered under this chapter, or who is employed by or 
16 associated with a federal covered adviser. 

17 (2) The individual does any of the following: 

18 (a) Makes any recommendations or otherwise renders advice 

19 regarding securities. 

20 (b) Manages accounts or portfolios of clients. 

21 (c) Determines which recommendation or advice regarding 

22 securities should be given. 

23 (d) Solicits, offers, or negotiates for the sale of or 

24 sells investment advisory services. 

25 (e) Supervises employees who perform any of the functions 

26 in subparagraphs (a) through (d). 

27 b. "Investment adviser representative" does not include 

28 any other person not within the intent of this subsection as 

29 the administrator may by rule or order designate. 

30 Sec. 2. Section 502.102, subsection 14, Code Supplement 

31 1997, is amended to read as follows: 

32 14. "Securities Act of 1933", "Securities Exchange Act of 

33 1934", "Public Utility Holding Company Act of 1935", 

34 "Investment Advisers Act of 1940", "Investment Company Act of 

35 1940", "Internal Revenue Code" and "Agricultural Marketing 
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l Act" mean the federal statutes of those names. 

2 Sec. 3. Section 502.301, subsectio~ 3, Code 1997, is 

3 amended by striking the subsection and inserting in lieu 

4 thereof the following: 

5 3. It is unlawful for any person to transact business in 

6 this state as an investment adviser or as an investment 

7 adviser representative unless one of the following applies: 

8 a. The person is registered under this part. 

9 b. The person has no place of business in this state, and 

10 either of the following applies: 

ll (1) The person's only clients in this state are investment 

12 companies as defined in the Investment Company Act of 1940, 

13 other investment advisers, federal covered advisers, broker-

14 dealers, banks, trust companies, savings and loan 

15 associations, insurance companies, employee benefit plans with 

16 assets of not less than one million dollars, and governmental 

17 agencies or instrumentalities, whether acting for themselves 

18 or as trustees with investment control, or other institutional 

19 investors as are designated by rule or order of the 

20 administrator. 

21 (2) During the preceding twelve-month period the person 

22 has had no more than five clients, other than those specified 

23 in subparagraph (1), who are residents of this state. 

24 Sec. 4. Section 502.301, Code 1997, is amended by adding 

25 the following new subsections: 

26 NEW SUBSECTION. 4. It is unlawful for any of the 

27 following persons to do the following: 

28 a. An investment adviser required to be registered to 

29 employ an investment adviser representative unless the 

30 investment adviser representative is registered under this 

31 chapter, provided that the registration of an investment 

32 adviser representative is not effective during any period when 

33 the investment adviser representative is not employed by an 

34 investment adviser registered under this part. 

35 b. A federal covered adviser to employ, supervise, or 
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1 associate with an investment adviser representative having a 

2 place of business located in this state, unless the investment 

3 adviser representative is registered under this chapter, or is 

4 exempt from registration. 

5 When an investment adviser representative begins or 

6 terminates employment or association with an investment 

7 adviser, the investment adviser in the case of paragraph "a", 

8 or the investment adviser representative in the case of 

9 paragraph "b", shall promptly notify the administrator. 

10 NEW SUBSECTION. 5. Every registration or notice filing 

ll under this section 

12 NEW SUBSECTION. 

expires December 

6. Except with 

31, unless renewed. 

respect to advisers whose 

13 only clients are those described in section 502.301, 

14 subsection 3, paragraph "b", it is unlawful for any federal 

15 covered adviser to conduct advisory business in this state 

16 unless such person complies with the provisions of section 

17 502.302, subsection 2. 

18 Sec. 5. Section 502.302, Code Supplement 1997, is amended 

19 to read as follows: 

20 502.302 REGISTRATION AND NOTICE FILING PROCEDURES. 

21 1. A broker-dealerL or agent, investment adviser, or 

22 investment adviser representative may obtain an initial or 

23 renewal license by filing with the administrator, or an 

24 organization which the administrator by rule designates, an 

25 application together with a consent to service of process 

26 pursuant to section 502.609 and the appropriate filing fee. 

27 The application shall contain the information the 

28 administrator requires by rule concerning the applicant's form 

29 and place of organization, proposed method of doing business 

30 and financial condition, and the qualifications and experience 

31 of the applicant,-~nelHd~ng,-in. In the case of a broker-

32 dealer or investment adviser, the application shall include 

33 the qualifications and experience of any partner, officer, 

34 director or controlling person, any injunction or 

35 administrative order or conviction of a misdemeanor involving 

-5-

• 



S.F • .;(3:/5 H.F. 

1 securities and any conviction of a felony, and any other 

2 matters which the administrator determ~nes are relevant to the 

3 application. In addition, in the case of an investment 

4 adviser, the application shall include any information to be 

5 furnished or disseminated to any client or prospective client, 

6 and any other information which the administrator determines 

7 is relevant to the application. If no denial order is in 

8 effect and no proceeding is pending under section 502.304, 

9 registration becomes effective at noon of the sixtieth day 

10 after a completed application or an amendment completing the 

11 application is filed, unless waived by the applicant. The 

12 administrator may by rule or order specify an earlier 

13 effective date. 

14 2. Except with respect to federal covered advisers whose 

15 only clients are those described in section 502.301, 

16 subsection 3, paragraph "b'', a federal covered adviser shall 

17 file with the administrator, prior to acting as a federal 

18 covered adviser in this state, such documents as have been 

19 filed with the securities and exchange commission as the 

20 administrator, by rule or order, may require. 

21 3. Every applicant for initial or renewal registration as 

22 a broker-dealer or investment adviser shall pay a filing fee 

23 of two hundred dollars. Every applicant for initial or 

24 renewal registration as an agent or investment adviser 

25 representative shall pay a filing fee of thirty dollars. A 

26 filing fee is not refundable. Every person acting as a 

27 federal covered adviser in this state, except with respect to 

28 federal covered advisers whose only clients are those 

29 described in section 502.301, subsection 3, paragraph "b", 

30 shall pay an initial and renewal notice filing fee of one 

31 hundred dollars. 

32 3. 4. A registered broker-dealer, federal covered adviser, 

33 or investment adviser may file an application for registration 

34 of a successor, whether or not the successor is then in 

35 existence, for the unexpired portion of the year. There shall 
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1 be no filing fee. 

2 47 5. The administrator may by rule or order require a 

3 minimum capital for broker-dealers subject to the limitations 

4 of section 15 of the Securities Exchange Act of 1934. The 

5 administrator by rule or order may also establish minimum 

6 financial requirements for investment advisers, subject to the 

7 limitations of section 222 of the Investment Advisers Act of 

8 1940, which may include different requirements for those 

9 investment advisers who maintain custody of client funds or 

10 securities or who have discretionary authority over client 

11 funds or securities and those investment advisers who do not. 

12 6. The administrator may by rule or order reguire 

13 investment advisers who have custody of or discretionary 

14 authority over client funds or securities to post bonds in 

15 amounts as the administrator may prescribe, subject to the 

16 limitations of section 222 of the Investment Advisers Act of 

17 1940 and may determine conditions on the bonds. A bond shall 

18 not be required of any investment adviser whose minimum 

19 financial requirements, which may be defined by rule, exceed 

20 the amounts required by the administrator. Every bond shall 

21 provide for suit on the bond by the person who has a cause of 

22 action under this chapter and, if the administrator by rule or 

23 order requires, by any person who has a cause of action not 

24 arising under this chapter. Every bond shall provide that a 

25 suit shall not be maintained to enforce liability on the bond 

26 unless brought within the time limitations of section 502.504. 

27 57 7. The administrator may by rule or order impose such 

28 other conditions in connection with registration under this 

29 chapter as are deemed appropriate, in the public interest or 

30 for the protection of investors. 

31 Sec. 6. Section 502.303, Code Supplement 1997, is amended 
32 to read as follows: 

33 502.303 POST-REGISTRATION PROVISIONS. 

34 l. Every registered broker-dealer and investment adviser 

35 shall make and keep accounts, correspondence, memoranda, 
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1 papers, books, and other records as the administrator may 

2 prescribe by rule or order, except as provided by section 15 

3 of the Securities Exchange Act of 1934 in the case of a 

4 broker-dealer, and section 222 of the Investment Advisers Act 

5 of 1940 in the case of an investment adviser. All records 

6 required, with respect to an investment adviser, shall be 

7 preserved for a period as the administrator prescribes by rule 

8 or order. 

9 2. With respect to investment advisers, the administrator 

10 may require that certain information be furnished or 

11 disseminated to clients or prospective clients as necessary or 

12 appropriate in the public interest or for the protection of 

13 investors and advisory clients. To the extent determined in 

14 the administrator's discretion, information furnished to 

15 clients or prospective clients of an investment adviser that 

16 would be in compliance with the Investment Advisers Act of 

17 1940 and the rules under that Act may be used in whole or in 

18 partial satisfaction of this requirement. 

19 3. Every registered broker-dealer and investment adviser 

20 shall file such financial reports as the administrator 

21 prescribes by rule or order, not to exceed the limitations 

22 provided in section 15 of the Securities Exchange Act of 1934 

23 in the case of a broker-dealer, and section 222 of the 

24 Investment Advisers Act of 1940 in the case of an investment 

25 adviser. 

26 3• 4. If the information contained in any document filed 

27 with the administrator is or becomes inaccurate or incomplete 

28 in any material respect, the registrant or federal covered 

29 adviser shall prempt%y file a correcting amendment promptly if 

30 the document is filed with respect to a registrant, or when 

31 such amendment is required to be filed with the securities and 

32 exchange commission, if the document is filed with respect to 

33 a federal covered adviser, unless notification of the 

34 correction has been given under section 502.301, subsection 2. 

35 •• 5. The administrator may make examinations, within or 
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1 without this state, of the business and records of each 

2 registered broker-dealer or investment adviser, at the times 

3 and in the scope as the administrator determines. The 

4 examinations may be made without prior notice to the broker-

5 dealer or investment adviser. The administrator may copy all 

6 records the administrator 

7 conduct the examination. 

feet~ believes are necessary to 

The expense reasonably attributable 

8 to an examination shall be paid by the broker-dealer or 

9 investment adviser whose business is examined, but the expense 

10 so payable shall not exceed an amount which the administrator 

11 by rule prescribes. For the purpose of avoiding unnecessary 

12 duplication of examinations, the administrator may co-operate 

13 with securities administrators of other states, the securities 

14 and exchange commission, and any national securities exchange 

15 or national securities association registered under the 

16 Securities Exchange Act of 1934. The administrator shall not 

17 make public the information obtained in the course of 

18 examinations, except when a duty under this chapter requires 

19 the administrator to take action regarding a broker-dealer or 

20 investment adviser or to make the information available to one 

21 of the agencies specified in this section, or except when the 

22 administrator is called as a witness in a criminal or civil 

23 proceeding. 

24 Sec. 7. Section 502.304, subsection 1, unnumbered 

25 paragraph 1, Code Supplement 1997, is amended to read as 
26 follows: 

27 The administrator may by order deny, suspend, or revoke a 

28 registration or may censure, impose a civil penalty upon, or 

29 bar an applicant, registrant, or any officer, director, 

30 partner, or person occupying a similar status or performing 

31 similar functions for a registrant. A person barred under 

32 this subsection may be prohibited by the administrator from 

33 employment with a registered broker-dealer or investment 

34 adviser. The administrator may restrict the person barred 

35 from engaging in any activity for which registration is 

-9-
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l required. Any action by the administrator under this 

2 subsection may be taken if the order i3 found to be in the 

3 public interest and it is found that the applicant or 

4 registrant or, in the case of a broker-dealer or investment 

5 adviser, a partner, an officer, or a director, a person 

6 occupying a similar status or performing similar functions, or 

7 a person directly or indirectly controlling the broker-dealer 

8 or investment adviser: 

9 Sec. 8. Section 502.304, subsection 1, paragraphs e, h, 

10 and j, Code Supplement 1997, are amended to read as follows: 

11 e. Is the subject of an order of the administrator 

12 denying, suspending, or revoking registration as a broker-

13 dealer, agent, investment adviser, investment adviser 

14 representative, or insurance agent; 

15 h. Is insolvent, either in the equity or bankruptcy sense: 

16 but the administrator may not enter an order against a broker-

17 dealer or investment adviser under this paragraph without a 

18 finding of insolvency as to the broker-dealer or investment 

19 adviser: 

20 J· Has failed reasonably to supervise an agent or employee 

21 in the case of a broker-dealer, or an investment adviser 

22 representative or employee in the case of an investment 

23 adviser; 

24 Sec. 9. Section 502.304, subsection 1, paragraph m, 

25 subparagraph (2), Code Supplement 1997, is amended to read as 

26 follows: 

27 (2) Within the past five years, has been the subject of an 

28 action of a securities regulator of a foreign jurisdiction 

29 denying, revoking, or suspending the right to engage in the 

30 business of securities as a broker-dealerL or agentL 

31 investment adviser, or investment adviser representative. 

32 Sec. 10. Section 502.304, subsection 3, Code Supplement 

33 1997, is amended to read as follows: 

34 3. The administrator may by order summarily postpone or 

35 suspend registration pending final determination of any 
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1 proceeding under this section. Upon the entry of the order, 

2 the administrator shall promptly notify the applicant or 

3 registrant, as well as the employer or prospective employer if 

4 the applicant or registrant is an agent or investment adviser 

5 representative, that it has been entered and of the reasons 

6 therefor and that within fifteen days after the receipt of a 

7 written request the matter will be set down for hearing. If 

8 no hearing is requested and none is ordered by the 

9 administrator, the order will remain in effect until it is 

10 modified or vacated by the administrator. If a hearing is 

11 requested or ordered, the administrator, after notice of and 

12 opportunity for hearing, may modify or vacate the order or 

13 extend it until final determination. 

14 Sec. 11. Section 502.304, subsection 4, paragraph a, Code 

15 supplement 1997, is amended to read as follows: 

16 a. If the administrator finds that any registrant or 

17 applicant for registration is no longer in existence or has 

18 ceased to do business as a broker-dealer, or agent, investment 

19 adviser, or investment adviser representative, or is subject 

20 to an adjudication of mental incompetence or to the control of 

21 a committee, conservator, or guardian, or cannot be located 

22 after search, the administrator may by order revoke the 

23 registration or application. 

24 Sec. 12. Section 502.304, subsection 5, Code Supplement 

25 1997, is amended to read as follows: 

26 5. Withdrawal from registration as a broker-dealerL or 

27 agent, investment adviser, or investment adviser 

28 representative becomes effective thirty days after receipt of 

29 an application to withdraw or within such shorter period of 

30 time as the administrator may by order determine, unless a 

31 proceeding to deny, suspend, or revoke a registration is 

32 pending when the application is filed or a proceeding to deny, 

33 suspend, or revoke a registration, or to impose conditions 

34 upon the withdrawal is instituted within thirty days after the 

35 application is filed. If a proceeding is pending or 

-11-
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l instituted, withdrawal becomes effective·at such time and upon 

2 such conditions as the administrator by order determines. If 

3 no proceeding is pending or instituted and withdrawal 

4 automatically becomes effective, the administrator may 

5 nevertheless institute a revocation or suspension proceeding 

6 under subsection l, paragraph "b", within one year after 

7 withdrawal became effective and enter a revocation or 

8 suspension order as of the last date on whici. registration was 

9 effective. 

10 Sec. 13. NEW SECTION. 502.305 EXAMINATION OF INVESTMENT 

ll ADVISER REPRESENTATIVE AND EXEMPTION FROM EXAMINATION. 

12 The administrator may adopt rules requiring the passage of 

13 an examination by an individual who is required to be 

14 registered under this chapter as an investment adviser 

15 representative. However, a person who is registered as an 

16 investment adviser representative between January 1, 1999, and 

17 December .31, 2000, shall ·not be required to pass an 

18 examination for as long as the person maintains a continuous 

19 registration. 

20 Sec. 14. Section 502.406, subsections 1 and 2, Code 

21 Supplement 1997, are amended to read as follows: 

22 1. It is unlawful for any person registered as a broker-

23 dealerL or agent, investment adviser, or investment adviser 

24 representative under this chapter to represent or imply in any 

25 manner whatsoever that such person has been sponsored, 

26 recommended, or approved or that the person's abilities or 

27 qualifications have in any respect been passed upon by the 

28 administrator. Nothing in this subsection prohibits a 

29 statement other than in a paid advertisement that a person is 

30 registered under this chapter, if such statement is true in 

31 fact and if the effect of such registration is not 

32 misrepresented. 

33 2. a. The fact that an application for registration or 

34 notice filing under part III or a registration statement or a 

3~ notice filing has been filed under this chapter or the fact 
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1 that a person or the statement has become effective does not 

2 constitute a finding by the administrator that any document 

3 filed under this chapter is true, complete, or not misleading. 

4 Any such fact or the fact that an exemption is available for a 

5 security or a transaction does not mean that the administrator 

6 has passed in any way upon the merits or qualifications of, or 

7 has recommended or given approval to, any person, security, or 

8 transaction. 

9 b. It is unlawful to make, or cause to be made, to any 

10 prospective purchaser, customer, client, or any other person, 

11 any representation inconsistent with paragraph "a" of-this 

12 :!l1b:!leetion. 

13 Sec. 15. NEW SECTION. 502.408 ADVISORY ACTIVITIES. 

14 l. It is unlawful for any person who receives, directly or 

15 indirectly, any consideration from another person for advising 

16 the other person as to the value of securities or their 

17 purchase or sale, whether through the issuance of analyses or 

18 reports or otherwise, to do any of the following: 

19 a. Employ any device, scheme, or artifice to defraud the 

20 other person. 

21 b. Engage in any act, practice, or course of business 

22 which operates or would operate as a fraud or deceit upon the 

23 other person. 

2~ c. Engage in dishonest or .unethical practices as the 

25 administrator may define by rule. 

26 2. In the solicitation of advisory clients, it is unlawful 

27 for a person to make any untrue statement of a material fact, 

28 or omit to state a material fact necessary in order to make 

29 the statements made, in light of the circumstances under which 

30 they are made, not misleading. 

31 3. Except as may be permitted by rule or order of the 

32 administrator, it is unlawful for any investment adviser to 

33 enter into, extend, or renew any investment advisory contract 

34 unless it provides in writing all of the following: 

35 a. That the investment adviser shall not be compensated on 
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1 the basis of a share of capital gains upon or capital 

2 appreciation of the funds or any portion of the funds of the 

3 client. 

4 b. That no assignment of the contract may be made by the 

5 investment adviser without the consent of the other party to 

6 the contract. 

7 c. That the investment adviser, if a partnership, shall 

8 notify the other party to the contract of any change in the 

9 membership of the partnership within a reasonable time after 

10 the change. 

ll 4. Subsection 3, paragraph ''a", does not prohibit an 

12 investment advisory contract which provides for compensation 

13 based upon the total value of a fund averaged over a definite 

14 period, or as of definite dates or taken as of a definite 

15 date. "Assignment", as used in subsection 3, paragraph "b'', 

16 includes any direct or indirect transfer or hypothecation of 

17 an investment advisory contract by the assignor or of a 

18 controlling block of the assignor's outstanding voting 

19 securities by a security holder of the assignor. However, if 

20 the investment adviser is a partnership, no assignment of an 

21 investment advisory contract is considered to result from the 

22 death or withdrawal of a minority of the members of the 

23 investment adviser having only a minority interest in the 

24 business of the investment adviser, or from the admission to 

25 the investment adviser of one or more members who, after 

26 admission, will be only a minority of the members and will 

27 have only a minority interest in the business. 

28 5. It is unlawful for any investment adviser to take or 

29 have custody of any securities or funds of any client if any 

30 of the following applies: 

31 a. The administrator by rule prohibits custody. 

32 b. In the absence of rule, the investment adviser fails to 

33 notify the administrator that it has or may have custody. 

34 6. The administrator may by rule or order adopt exemptions 

35 from the requirements of subsection 1, paragraph "c", and 
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1 subsection 3, paragraphs •a•, "b'', and ''c", where such 

2 exemptions are consistent with the public interest and within 

3 the purposes fairly intended by the policy and provisions of 

4 this chapter. 

5 Sec. 16. Section 502.501, subsection 1, paragraph c, Code 

6 Supplement 1997, is amended to read as follows: 

7 c. 8ffer~-~r-~ett~-a-see~r±ty-at-e"y-time-when-s~eh-per~o" 

8 has-eommitted-a-materiat-viotation-of Violates section 

9 502.301, or 

10 Sec. 17. NEW SECTION. 502.502A ADVISORY MISCONDUCT. 

11 1. A person shall be held civilly liable for doing any of 

12 the following: 

13 a. Engaging 1n the business of advising others, for 

14 compensation, either directly or through publications or 

15 writings, as to the value of securities or as to the 

16 advisability of investing in, purchasing, or selling 

17 securities, or who, for compensation and as a part of a 

18 regular business, issues or promulgates analyses or reports 

19 concerning securities in violation of section 502.301, 

20 subsection 3 or 4; section 502.406, subsection 2; section 

21 502.408; or of any rule or order under section 502.602. 

22 b. Receiving directly or indirectly any consideration from 

23 another person for advice as to the value of securities or 

24 their purchase or sale, whether through the issuance of 

25 analyses, reports, or otherwise and employs any device, 

26 scheme, or artifice to defraud such other person or engages in 

27 any act, practice, or course of business which operates or 

28 would operate as a fraud or deceit on such other person. The 

29 person acting in violation of this section is liable to the 

30 other person who may sue either at law or in equity to recover 

31 the consideration paid for such advice and any loss due to 

32 such advice, together with interest at the legal rate per year 

33 from the date of payment of the consideration plus costs and 

34 reasonable attorney's fees, less the amount of any income 
35 received from such advice. 
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l 2. A person shall not base the civil action on a contract, 
2 if the person did any of the following: 

3 a. Engaged in the performance of the contract in violation 
4 of any provision of this chapter, or any rule adopted or order 
5 issued under this chapter. 

6 b. Acquired any purported right under the contract with 

7 knowledge of the facts by reason of which its making or 

8 performance was in violation of any provisiou of this chapter 

9 or any rule adopted or order issued under this chapter. 

10 Sec. 18. Section 502.503, subsection 1, unnumbered 

11 paragraph 1, Code 1997, is amended to read as follows: 

12 Affiliates of a person liable under either section 502.501L 

13 or 502.502, or 502.502A, partners, principal executive 

14 officers or directors of such person, persons occupying a 

15 similar status or performing similar functions for such 

16 person, persons (whether employees of such person or 

17 otherwise) who materially aid and abet in the act or 

18 transaction constituting the violation, and broker-dealers or 

19 agents who materially aid and abet in the act or transaction 

20 constituting the violation, are also liable jointly and 

21 severally with and to the same extent as such person, unless: 

22 Sec. 19. Section 502.503, subsection l, paragraph a, Code 

23 1997, is amended to read as follows: 

24 a. With respect to section 502.501L a~d section 502.502, 

25 subsections 1 and 5, or section 502.502A, any person liable 

26 hereunder proves that the person did not know, and in the 

27 exercise of reasonable care could not have known, of the 

28 existence of the facts by reason of which the liability is 

29 alleged to exist; and 

30 Sec. 20. Section 502.602, Code Supplement 1997, is amended 

31 to read as follows: 

32 502.602 FILING OF SALES AND ADVERTISING LITERATURE. 

33 The administrator may by rule or order require the filing 

34 of any prospectus, pamphlet, circular, form letter, 

35 advertisement, or other sales literature or advertising 
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1 communication addressed or intended for distribution to 

2 prospective investors, including clients or prospective 

3 clients of an investment adviser, unless the security is 

4 federal covered security or the transaction relates to a 

5 federal covered security or the security or transaction 

a 

is 

6 exempted by section 502.202 or 502.203. The administrator may 

7 by rule or order prohibit the publication, circulation or use 

8 of any advertising deemed false or misleading. 

9 Sec. 21. Section 502.608, subsection 2, Code Supplement 

10 1997, is amended to read as follows: 

11 2. The administrator shall keep a 

12 applications for registration, notice 

register of all 

filings, and 

13 registration statements which are or have been effective under 

14 this chapter and predecessor laws, and all censure, denial, 

15 suspension, or revocation orders which have been entered under 

16 this chapter and predecessor laws. All records may be 

17 maintained in an electronic or microfilm format or any other 

18 form of data storage. The register shall be open for public 

19 inspection. 

20 Sec. 22. Section 502.610, Code 1997, is amended by adding 

21 the following new subsection: 

22 NEW SUBSECTION. 5. Section 502.301, subsection 3, and 

23 section 502.408, and section 502.406 so far as investment 

24 advisers and investment adviser representatives are concerned, 

25 apply when any act instrumental in effecting prohibited 

26 conduct is done in this state, whether or not either party is 

this state. 27 then present in 

Sec. 23. 28 CONDITION TO ADMINISTRATION AND ENFORCEMENT. The 
29 securities bureau of the insurance division of the department 

30 of commerce is not required to administer or enforce the 

31 provisions of this Act, unless the administrator of the 

32 securities bureau determines that there are sufficient moneys 

33 available to support administration and enforcement of this 

34 Act. Sufficient moneys to administer and enforce the 

35 provisions of this Act shall be deemed to be available if the 
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l general assembly appropriates at least sixty-nine thousand 

2 dollars, which provides for two full-time equivalent 

3 positions, for the fiscal year_beginning July 1, 1998, and 

4 ending June 30, 1999, to the insurance division of the 

5 department of commerce for purposes of administering and 

6 enforcing the provisions of this Act. If such sufficient 

7 funds are available for that fiscal year this Act shall be 

8 given full force and effect indefinitely. 

9 Sec. 24. RULEMAKING. The securities bureau of the 

10 insurance division of the department of commerce shall adopt 

ll rules as soon as is practicable in order to administer the 

12 provisions of this Act. 

13 Sec. 25. EFFECTIVE DATES. 

14 1. Except as provided in subsection 2, this Act takes 

15 effect January 1, 1999. 

16 2. This section and section 24 of this Act, being deemed 

17 of immediate importance, 

18 

take effect upon enactment. 

EXPLANATION 

19 This bill is proposed by the securities bureau of the 

20 insurance division of the department of commerce. The bill 

21 amends chapter 502, the Iowa Uniform Securities Act. 

22 The bill regulates investment advisers. The bill provides 

23 that an investment adviser is a person who is engaged in the 

24 business of providing investment advice to persons in return 

25 for compensation. The bill provides exemptions for federally 

26 registered advisers, financial institutions, and professionals 

27 such as attorneys, accountants, engineers, and teachers who 

28 provide advice incidentally to their practice. The bill also 

29 regulates investment adviser representatives who are 

30 individuals employed by or associated with an investment 

31 adviser and who are involved in managing investments. 

32 The bill establishes the licensure, registration, and 

33 examination provisions for investment advisers and investment 

34 adviser representatives, establishes notice filing 

35 requirements for federal covered advisers, provides for filing 
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1 fees, and authorizes rules to set minimum financial 

2 requirements and bonds for investment advisers. 

3 The bill establishes postregistration requirements, such as 

4 recordkeeping, financial reports, corrective amendments, and 

5 bureau 

6 The 

inspection authority. 

bill prohibits certain conduct. The bill lists 

7 prohibited advisory transactions, including fraud or deceit, 

8 unethical or dishonest business practices, and limits certain 

9 types of compensation arrangements. The bill creates civil 

10 liability for fraud or deceit, failure to register, and 

11 violations of rules or orders. The bill provides for filing 

12 certain sales and advertising literature. The bill provides 

13 that public records may be maintained in electronic, 

14 microfilm, or other format. 

15 The bill conditions initial 

16 an appropriation to the bureau 

implementation 

by the general 

of the bill upon 

assembly. The 

17 bill requires the bureau to commence rulemaking as soon as 

18 pos~ible. The bill provides for a delayed effective date of 

19 January 1, 1999, except for the rulemaking authority. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

0 
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SENATE FILE 2325 
H-8761 

1 Amend Senate File 2325, as passed by the Senate, as 
2 follows: 
3 1. By striking page 17, line 28, through page 18, 
4 line 8. 
5 2. Title page, line 4, by inserting after the 
6 word "penalties" the following: "and effective 
7 dates". 
8 3. By renumbering as necessary. 

H-8761 FILED MARCH 30, 1998 
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A BILL FOR 

1 An Act amending the Uniform Securities Act, by regulating persons 
2 involved in managing investments, providing for the 
3 administration of the securities bureau, providing fees, and 
4 providing for penalties. 

5 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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1 Section 1. section 502.102, Code Supplement 1997, is 
2 amended by adding the following new subsections: 
3 NEW SUBSECTION. 5B. "Federal covered adviser" means a 
4 person who is registered under section 203 of the Investment 
5 Advisers Act of 1940, 15 u.s.c. § 80(b) et. seq. "Federal 
6 covered adviser" does not include a person who is excluded 
7 from the definition of "investment adviser" as provided in 
8 subsection SA, paragraph "c", subparagraphs (1) through (7). 

9 NEW SUBSECTION. 9A. a. "Investment adviser" means any 
10 person who, for compensation, does any of the following: 
11 (1) Engages in the business of providing investment 
12 advisory services by advising others, either directly or 
13 through publications or writings, as to the value of 
14 securities or as to the advisability of investing in, 
15 purchasing, or selling securities. 
16 (2) As a part of a regular business, issues or promulgates 
17 analyses or reports concerning securities. 
18 b. "Investment adviser" includes a financial planner or 
19 other person who, as an integral component of other 
20 financially related services, does either of the following: 
21 (1) Provides investment advisory services to others for 
22 compensation and as part of a business. 
23 (2) Holds oneself out as providing investment advisory 
24 services to others for compensation. 
25 c. 
26 any of 

"Investment adviser" does not include a person who is 
the following: 

27 (1) An investment adviser representative. 
28 (2) A bank, savings institution, or trust company. 
29 (3) An attorney licensed to practice law in this state, a 
30 certified public accountant licensed pursuant to chapter 542C, 
31 a professional engineer licensed pursuant to chapter 542B, or 
32 a certified teacher, if the person's performance of these 
33 services is solely incidental to the practice of the person's 
34 profession. 
35 (4) An attorney licensed to practice law in this state or 
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1 a certified public accountant licensed pursuant to chapter 
2 542C who does not do any of the following: 
3 (a) Exercise investment discretion regarding the assets of 
4 a client or maintain custody of the assets of a client for the 
5 purpose of investing the assets, except when the person is 
6 acting as a bona fide fiduciary in a capacity such as an 
7 executor, administrator, trustee, estate or trust agent, 
8 guardian, or conservator. 
9 (b) Accept or receive directly or indirectly any 

10 commission, fee, or other remuneration contingent upon the 
11 purchase or sale of any specific security by a client of such 
12 person. 
13 (c) Provide advice regarding the purchase or sale of 
14 specific securities. However, this subparagraph subdivision 
15 (c) shall not apply when the advice about specific securities 
16 is based on a financial statement analysis or tax 
17 considerations that are reasonably related to and in 
18 connection with the person's profession. 
19 (5) A broker-dealer or its agent whose performance of 
20 these services is solely incidental to the conduct of its 
21 business as a broker-dealer and who receives no special 
22 compensation for them. 
23 (6) A publisher of any bona fide newspaper, news column, 
24 newsletter, news magazine, or business or financial 
25 publication or service, whether communicated in hard copy 
26 form, or by electronic means, or otherwise, that does not 
27 consist of the rendering of advice on the basis of the 
28 specific investment situation of each client. 
29 (7) A person who is excluded from the definition of 
30 "investment adviser" under section 202(a)(ll) of the 
31 Investment Advisers Act of 1940. 
32 (8) A person who is a federal covered adviser. 
33 (9) A person not within the intent of this subsection as 
34 the administrator may by rule or order designate. 
35 d. As used in this subsection, "compensation" does not 
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l include a commission, fee, or a combination of a commission 
2 and a fee, which is paid to an insurance agent licensed under 
3 chapter 522, if the insurance agent receives the commission, 
4 fee, or the combination of a commission and a fee, for the 
5 sale of insurance as regulated pursuant to Title XIII, 
6 subtitle l. 
7 NEW SUBSECTION. 9B. a. "Investment adviser 
8 representative" means an individual including but not limited 
9 to a partner, officer, director, or an individual occupying a 

10 similar status or performing similar functions as a partner, 
11 officer, or director, except clerical or ministerial 
12 personnel, if both of the following apply: 
13 (l) The individual is employed by or associated with an 
14 investment adviser that is registered or required to be 
15 registered under this chapter, or who is employed by or 
16 associated with a federal covered adviser. 
17 (2) The individual does any of the following: 
18 (a) Makes any recommendations or otherwise renders advice 
19 regarding securities. 
20 (b) Manages accounts or portfolios of clients. 
21 (c) Determines which recommendation or advice regarding 
22 securities should be given. 
23 (d) Solicits, offers, or negotiates for the sale of or 
24 sells investment advisory services. 
25 (e) Supervises employees who perform any of the functions 
26 in subparagraphs (a) through (d). 
27 b. "Investment adviser representative" does not include 
28 any other person not within the intent of this subsection as 
29 the administrator may by rule or order designate. 
30 Sec. 2. Section 502.102, subsection 14, Code Supplement 
31 1997, is amended to read as follows: 
32 14. "Securities Act of 1933", "Securities Exchange Act of 
33 1934", "Public Utility Holding Company Act of 1935", 
34 
35 

"Investment Advisers Act of 1940", 
1940", "Internal Revenue Code" and 
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1 Act" mean the federal statutes of those names. 
2 Sec. 3. Section 502.301, subsection 3, Code 1997, is 
3 amended by striking the subsection and inserting in lieu 

4 thereof the following: 

5 3. It is unlawful for any person to transact business in 
6 this state as an investment adviser or as an investment 
7 adviser representative unless one of the following applies: 
8 a. The person is registered under this part. 
9 b. The person has no place of business in this state, and 

10 either of the following applies: 
11 (l) The person's only clients in this state are investment 

12 companies as defined in the Investment Company Act of 1940, 
13 other investment advisers, federal covered advisers, broker-

14 dealers, banks, trust companies, savings and loan 
15 associations, insurance companies, employee benefit plans with 
16 assets of not less than one million dollars, and governmental 
17 agencies or instrumentalities, whether acting for themselves 
18 or as trustees with investment control, or other institutional 
19 investors as are designated by rule or order of the 
20 administrator. 
21 (2) During the preceding twelve-month period the person 
22 has had no more than five clients, other than those specified 

23 in subparagraph (1), who are resiqents of this state. 
24 Sec. 4. Section 502.301, Code 1997, is amended by adding 
25 the following new subsections: 
26 NEW SUBSECTION. 4. It is unlawful for any of the 
27 following persons to do the following: 
28 a. An investment adviser required to be registered to 
29 employ an investment adviser representative unless the 
30 investment adviser representative is registered under this 
31 chapter, provided that the registration of an investment 
32 adviser representative is not effective during any period when 
33 the investment adviser representative is not employed by an 
34 investment adviser registered under this part. 
35 b. A federal covered adviser to employ, supervise, or 
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1 associate with an investment adviser representative having a 
2 place of business located in this state, unless the investment 

3 adviser representative is registered under this chapter, or is 

4 exempt from registration. 
5 When an investment adviser representative begins or 
6 terminates employment or association with an investment 
7 adviser, the investment adviser in the case of paragraph "a", 

8 or the investment adviser representative in the case of 
9 paragraph "b", shall promptly notify the administrator. 

10 NEW SUBSECTION. 5. Every registration or notice filing 
11 under this section 

12 NEW SUBSECTION. 

expires December 

6. Except with 

31, unless renewed. 
respect to advisers whose 

13 only clients are those described in section 502.301, 

14 subsection 3, paragraph "b", it is unlawful for any federal 
15 covered adviser to conduct advisory business in this state 
16 unless such person complies with the provisions of section 
17 502.302, subsection 2. 

18 Sec. 5. 
19 to read as 
20 502.302 

Section 502.302, Code Supplement 1997, is amended 

follows: 
REGISTRATION AND NOTICE FILING PROCEDURES. 

21 l. A broker-dealerL or agent, investment adviser, or 
22 investment adviser representative may obtain an initial or 
23 renewal license by filing wit~ the administrator, or an 
24 organization which the administrator by rule designates, an 
25 application together with a consent to service of process 
26 pursuant to section 502.609 and the appropriate filing fee. 
27 The application shall contain the information the 
28 administrator requires by rule concerning the applicant's form 
29 and place of organization, proposed method of doing business 
30 and financial condition, and the qualifications and experience 
31 of the applicanty-±ne%~d±n~7-±ft. In the case of a broker-
32 dealer or investment adviser, the application shall include 
33 the qualifications and experience of any partner, officer, 
34 director or controlling person, any injunction or 
35 administrative order or conviction of a misdemeanor involving 
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l securities and any conviction of a felony, and any other 
2 matters which the administrator determines are relevant to the 
3 application. In addition, in the case of an investment 
4 adviser, the application shall include any information to be 
5 furnished or disseminated to any client or prospective client, 
6 and any other information which the administrator determines 
7 is relevant to the application. If no denial order is in 
8 effect and no proceeding is pending under section 502.304, 
9 registration becomes effective at noon of the sixtieth day 

10 after a completed application or an amendment completing the 
11 application is filed, unless waived by the applicant. The 
12 administrator may by rule or order specify an earlier 
13 effective date. 
14 2. Except with respect to federal covered advisers whose 
15 only clients are those described in section 502.301, 
16 subsection 3, paragraph "b", a federal covered adviser shall 
17 file with the administrator, prior to acting as a federal 
18 covered adviser in this state, such documents as have been 
19 filed with the securities and exchange commission as the 
20 administrator, by rule or order, may require. 
21 ~ Every applicant for initial or renewal registration as 
22 a broker-dealer or investment adviser shall pay a filing fee 
23 of two hundred dollars. Every applicant for initial or 
24 renewal registration as an agent or investment adviser 
25 representative shall pay a filing fee of thirty dollars. A 
26 filing fee is not refundable. Every person acting as a 
27 federal covered adviser in this state, except with respect to 
28 federal covered advisers whose only clients are those 

29 described in section 502.301, subsection 3, paragraph 
30 shall pay an initial and renewal notice filing fee of 
31 hundred dollars. 

"b" , 
one 

32 ~. ~ A registered broker-dealer, federal covered adviser, 
33 or investment adviser may file an application for registration 
34 of a successor, whether or not the successor is then in 
35 existence, for the unexpired portion of the year. There shall 
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no filing fee. 1 be 

2 4• ~ The administrator may by rule or order require a 
3 minimum capital for broker-dealers subject to the limitations 

4 of section 15 of the Securities Exchange Act of 1934. The 

5 administrator by rule or order may also establish minimum 
6 financial requirements for investment advisers, subject to the 
7 limitations of section 222 of the Investment Advisers Act of 
8 1940, which may include different requirements for those 
9 investment advisers who maintain custody of client funds or 

10 securities or who have discretionary authority over client 
11 funds or securities and those investment advisers who do not. 

12 6. The administrator may by rule or order require 
13 investment advisers who have custody of or discretionary 
14 authority over client funds or securities to post bonds in 

15 amounts as the administrator may prescribe, subject to the 
16 limitations of section 222 of the Investment Advisers Act of 
17 1940 and may determine conditions on the bonds. A bond shall 
18 not be required of any investment adviser whose minimum 
19 financial requirements, which may be defined by rule, exceed 
20 the amounts required by the administrator. Every bond shall 
21 provide for suit on the bond by the person who has a cause of 
22 action under this chapter and, if the administrator by rule or 
23 order requires, by any person who has a cause of action not 
24 arising under this chapter. Every bond shall provide that a 
25 suit shall not be maintained to enforce liability on the bond 
26 unless brought within the time limitations of section 502.504. 
27 5• ~ The administrator may by rule or order impose such 
28 other conditions in connection with registration under this 
29 chapter as are deemed appropriate, in the public interest or 
30 for the protection of investors. 
31 Sec. 6. Section 502.303, Code Supplement 1997, is amended 
32 to read as 
33 502.303 

follows: 
POST-REGISTRATION PROVISIONS. 

34 1. Every registered broker-dealer and investment adviser 
35 shall make and keep accounts, correspondence, memoranda, 
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1 papers, books, and other records as the administrator may 
2 prescribe by rule or order, except as provided by section 15 
3 of the Securities Exchange Act of 1934 in the case of a 
4 broker-dealer, and section 222 of the Investment Advisers Act 
5 of 1940 in the case of an investment adviser. All records 
6 required, with respect to an investment adviser, shall be 
7 preserved for a period as the administrator prescribes by rule 
8 or order. 
9 2. With respect to investment advisers, the administrator 

10 may require that certain information be furnished or 
11 disseminated to clients or prospective clients as necessary or 
12 appropriate in the public interest or for the protection of 
13 investors and advisory clients. To the extent determined in 
14 the administrator's discretion, information furnished to 
15 clients or prospective clients of an investment adviser that 
16 would be in compliance with the Investment Advisers Act of 
17 1940 and the rules under that Act may be used in whole or in 
18 partial satisfaction of this requirement. 
19 3. Every registered broker-dealer and investment adviser 
20 shall file such financial reports as the administrator 
21 prescribes by rule or order, not to exceed the limitations 
22 provided in section 15 of the Securities Exchange Act of 1934 
23 in the case of a broker-dealer, and section 222 of the 
24 Investment Advisers Act of 1940 in the case of an investment 
25 adviser. 
26 3~ 4. If the information contained in any document filed 
27 with the administrator is or becomes inaccurate or incomplete 
28 in any material respect, the registrant or federal covered 
29 adviser shall p~omp~!y file a correcting amendment promptly if 
30 the document is filed with respect to a registrant, or when 
31 such amendment is required to be filed with the securities and 
32 exchange commission, if the document is filed with respect to 
33 a federal covered adviser, unless notification of the 
34 correction has been given under section 502.301, subsection 2. 
35 4• 5. The administrator may make examinations, within or 
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1 without this state, of the business and records of each 
2 registered broker-dealer or investment adviser, at the times 
3 and in the scope as the administrator determines. The 
4 examinations may be made without prior notice to the broker­
S dealer or investment adviser. The administrator may copy all 
6 records the administrator Eee%s believes are necessary to 
7 conduct the examination. The expense reasonably attributable 
8 to an examination shall be paid by the broker-dealer 2r 
9 investment adviser whose business is examined, but the expense 

10 so payable shall not exceed an amount which the administrator 
11 by rule prescribes. For the purpose of avoiding unnecessary 
12 duplication of examinations, the administrator may co-operate 
13 with securities administrators of other states, the securities 
14 and exchange commission, and any national securities exchange 
15 or national securities association registered under the 
16 Securities Exchange Act of 1934. The administrator shall not 
17 make public the information obtained in the course of 
18 examinations, except when a duty under this chapter requires 
19 the administrator to take action regarding a broker-dealer or 
20 investment adviser or to make the information available to one 
21 of the agencies specified in this section, or except when the 
22 
23 
24 

administrator is called as a witness in a criminal or civil 
proceeding. 

Sec. 7. Section 502.304, 
25 paragraph l, Code Supplement 
26 follows: 

subsection 1, unnumbered 
1997, is amended to read as 

27 The administrator may by order deny, suspend, or revoke a 
28 registration or may censure, impose a civil penalty upon, or 
29 bar an applicant, registrant, or any officer, director, 
30 partner, or person occupying a similar status or performing 
31 similar functions for a registrant. A person barred under 
32 this subsection may be prohibited by the administrator from 
33 employment with a registered broker-dealer or investment 
34 adviser. The administrator may restrict the person barred 
35 from engaging in any activity for which registration is 
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1 required. Any action by the administrator under this 
2 subsection may be taken if the order is found to be in the 
3 public interest and it is found that the applicant or 
4 registrant or, in the case of a broker-dealer or investment 
5 adviser, a partner, an officer, or a director, a person 
6 occupying a similar status or performing similar functions, or 
7 a person directly or indirectly controlling the broker-dealer 
8 or investment adviser: 
9 Sec. 8. 

10 and j, Code 
Section 502.304, 
Supplement 1997, 

subsection 1, paragraphs e, h, 
are amended to read as follows: 

11 e. Is the subject of an order of the administrator 
12 denying, suspending, or revoking registration as a broker-
13 dealer, agent, investment adviser, investment adviser 
14 representative, or insurance agent; 
15 h. Is insolvent, either in the equity or bankruptcy sense; 
16 but the administrator may not enter an order against a broker-
17 dealer or investment adviser under this paragraph without a 
18 finding of insolvency as to the broker-dealer or investment 
19 adviser; 
20 j. Has failed reasonably to supervise an agent or employee 
21 in the case of a broker-dealer, or an investment adviser 
22 representative or employee in the case of an investment 
23 adviser; 
24 Sec. 9. Section 502.304, subsection 1, paragraph m, 
25 subparagraph (2), Code Supplement 1997, is amended to read as 
26 follows: 
27 (2) Within the past five years, has been the subject of an 
28 action of a securities regulator of a foreign jurisdiction 
29 denying, revoking, or suspending the right to engage in the 
30 business of securities as a broker-dealer~ er agent~ 
31 investment adviser, or investment adviser representative. 
32 Sec. 10. Section 502.304, subsection 3, Code Supplement 
33 1997, is amended to read as follows: 
34 3. The administrator may by order summarily postpone or 
35 suspend registration pending final determination of any 
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1 proceeding under this section. Upon the entry of the order, 
2 the administrator shall promptly notify the applicant or 
3 registrant, as well as the employer or prospective employer if 
4 the applicant or registrant is an agent or investment adviser 
5 representative, that it has been entered and of the reasons 

6 therefor and that within fifteen days after the receipt of a 

7 written request the matter will be set down for hearing. If 

8 no hearing is requested and none is ordered by the 
9 administrator, the order will remain in effect until it is 

10 modified or vacated by the administrator. If a hearing is 
11 requested or ordered, the administrator, after notice of and 
12 opportunity for hearing, may modify or vacate the order or 
13 extend it until final determination. 
14 Sec. 11. Section 502.304, subsection 4, paragraph a, Code 

15 Supplement 1997, is amended to read as follows: 
16 a. If the administrator finds that any registrant or 
17 applicant for registration is no longer in existence or has 
18 ceased to do business as a broker-dealer, er agent, investment 
19 adviser, or investment adviser representative, or is subject 
20 to an adjudication of mental incompetence or to the control of 
21 a committee, conservator, or guardian, or cannot be located 
22 after search, the administrator may by order revoke the 
23 registration or application. 
24 Sec. 12. Section 502.304, subsection 5, Code Supplement 
25 1997, is amended to read as follows: 
26 5. Withdrawal from registration as a broker-dealerL er 
27 agent, investment adviser, or investment adviser 
28 representative becomes effective thirty days after receipt of 
29 an application to withdraw or within such shorter period of 
30 time as the administrator may by order determine, unless a 
31 proceeding to deny, suspend, or revoke a registration is 
32 pending when the application is filed or a proceeding to deny, 
33 suspend, or revoke a registration, or to impose conditions 
34 upon the withdrawal is instituted within thirty days after the 
35 application is filed. If a proceeding is pending or 
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1 instituted, withdrawal becomes effective at such time and upon 
2 such conditions as the administrator by order determines. If 
3 no proceeding is pending or instituted and withdrawal 
4 automatically becomes effective, the administrator may 
5 nevertheless institute a revocation or suspension proceeding 
6 under subsection 1, paragraph "b", within one year after 
7 withdrawal became effective and enter a revocation or 
8 suspension order as of the last date on which registration was 
9 effective. 

10 Sec. 13. NEW SECTION. 502.305 EXAMINATION OF INVESTMENT 
11 ADVISER REPRESENTATIVE AND EXEMPTION FROM EXAMINATION. 
12 The administrator may adopt rules requiring the passage of 
13 an examination by an individual who is required to be 
14 registered under this chapter as an investment adviser 
15 representative. However, a person who is registered as an 
16 investment adviser representative between January 1, 1999, and 
17 December 31, 2000, shall not be required to pass an 
18 examination for as long as the person maintains a continuous 
19 registration. 
20 Sec. 14. Section 502.406, subsections 1 and 2, Code 
21 Supplement 1997, are amended to read as follows: 
22 1. It is unlawful for any person registered as a broker-
23 dealerL or agent, investment adviser, or investment adviser 
24 representative under this chapter to represent or imply in any 
25 manner whatsoever that such person has been sponsored, 
26 recommended, or approved or that the person's abilities or 
27 qualifications have in any respect been passed upon by the 
28 administrator. Nothing in this subsection prohibits a 
29 statement other than in a paid advertisement that a person is 
30 registered under this chapter, if such statement is true in 
31 fact and if the effect of such registration is not 
32 misrepresented. 
33 2. a. The fact that an application for registration or 
34 notice filing under part III or a registration statement or a 
35 notice filing has been filed under this chapter or the fact 
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1 that a person or the statement has become effective does not 
2 constitute a finding by the administrator that any document 
3 filed under this chapter is true, complete, or not misleading. 
4 Any such fact or the fact that an exemption is available for a 
5 security or a transaction does not mean that the administrator 
6 has passed in any way upon the merits or qualifications of, or 
7 has recommended or given approval to, any person, security, or 
8 transaction. 
9 b. It is unlawful to make, or cause to be made, to any 

10 prospective purchaser, customer, client, or any other person, 
11 any representation inconsistent with paragraph "a" o£-~ftis 
12 sttbsee~ior~. 
13 Sec. 15. NEW SECTION. 502.408 ADVISORY ACTIVITIES. 
14 1. It is unlawful for any person who receives, directly or 
15 indirectly, any consideration from another person for advising 
16 the other person as to the value of securities or their 
17 purchase or sale, whether through the issuance of analyses or 
18 reports or otherwise, to do any of the following: 
19 a. Employ any device, scheme, or artifice to defraud the 
20 other person. 
21 b. Engage in any act, practice, or course of business 
22 which operates or would operate as a fraud or deceit upon the 
23 other person. 
24 c. Engage in dishonest or unethical practices as the 
25 administrator may define by rule. 
26 2. In the solicitation of advisory clients, it is unlawful 
27 for a person to make any untrue statement of a material fact, 
28 or omit to state a material fact necessary in order to make 
29 the statements made, in light of the circumstances under which 
30 they are made, not misleading. 
31 3. Except as may be permitted by rule or order of the 
32 administrator, it is unlawful for any investment adviser to 
33 enter into, extend, or renew any investment advisory contract 
34 unless it provides in writing all of the following: 
35 a. That the investment adviser shall not be compensated on 
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1 the basis of a share of capital gains upon or capital 
2 appreciation of the funds or any portion of the funds of the 
3 client. 
4 b. That no assignment of the contract may be made by the 
5 investment adviser without the consent of the other party to 
6 the contract. 
7 c. 
8 notify 

That the investment adviser, if a partnership, shall 
the other party to the contract of any change in the 

9 membership of the partnership within a reasonable time after 
10 the change. 
11 4. Subsection 3, paragraph "a", does not prohibit an 
12 investment advisory contract which provides for compensation 
13 based upon the total value of a fund averaged over a definite 
14 period, or as of definite dates or taken as of a definite 
15 date. "Assignment", as used in subsection 3, paragraph "b", 
16 includes any direct or indirect transfer or hypothecation of 
17 an investment advisory contract by the assignor or of a 
18 controlling block of the assignor's outstanding voting 
19 securities by a security holder of the assignor. However, if 
20 the investment adviser is a partnership, no assignment of an 
21 investment advisory contract is considered to result from the 
22 death or withdrawal of a minority of the members of the 
23 investment adviser having only a minority interest in the 
24 business of the investment adviser, or from the admission to 
25 the investment adviser of one or more members who, after 
26 admission, will be only a minority of the members and will 
27 have only a minority interest in the business. 
28 5, It is unlawful for any investment adviser to take or 
29 have custody of any securities or funds of any client if any 
30 of the following applies: 
31 a. The administrator by rule prohibits custody. 
32 b. 
33 notify 
34 6. 

In the absence of rule, the investment adviser fails to 
the administrator that it has or may have custody. 
The administrator may by rule or order adopt exemptions 

35 from the requirements of subsection 1, paragraph "c", and 
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1 subsection 3, paragraphs "a", "b", and "c", where such 
2 exemptions are consistent with the public interest and within 
3 the purposes fairly intended by the policy and provisions of 
4 this chapter. 
5 Sec. 16. Section 502.501, subsection 1, paragraph c, Code 
6 Supplement 1997, is amended to read as follows: 
7 c. Sffe~s-o~-serrs-a-see~~~ey-at-any-e~me-wften-s~eh-p@rsen 

8 has-eemm~ttea-a-mate~ia%-v~e%at±on-of Violates section 
9 502.301, or 

10 Sec. 17. NEW SECTION. 502.502A ADVISORY MISCONDUCT. 
11 1. A person shall be held civilly liable for doing any of 
12 the following: 
13 a. Engaging in the business of advising others, for 
14 compensation, either directly or through publications or 
15 writings, as to the value of securities or as to the 
16 advisability of investing in, purchasing, or selling 
17 securities, or who, for compensation and as a part of a 
18 regular business, issues or promulgates analyses or reports 
19 concerning securities in violation of section 502.301, 
20 subsection 3 or 4: section 502.406, subsection 2: section 
21 502.408; or of any rule or order under section 502.602. 
22 b. Receiving directly or indirectly any consideration from 
23 another person for advice as to the value of securities or 
24 their purchase or sale, whether through the issuance of 
25 analyses, reports, or otherwise and employs any device, 
26 scheme, or artifice to defraud such other person or engages in 
27 any act, practice, or course of business which operates or 
28 would operate as a fraud or deceit on such other person. The 
29 person acting in violation of this section is liable to the 
30 other person who may sue either at law or in equity to recover 
31 the consideration paid for such advice and any loss due to 
32 such advice, together with interest at the legal rate per year 
33 from the date of payment of the consideration plus costs and 
34 reasonable attorney's fees, less the amount of any income 
35 received from such advice. 
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1 2. A person shall not base the civil action on a contract, 

2 if the person did any of the following: 

3 a. Engaged in the performance of the contract in violation 

4 of any provision of this chapter, or any rule adopted or order 

5 issued under this chapter. 
6 b. Acquired any purported right under the contract with 
7 knowledge of the facts by reason of which its making or 
8 performance was in violation of any provision of this chapter 
9 or any rule adopted or order issued under this chapter. 

10 Sec. 18. Section 502.503, subsection 1, unnumbered 

11 paragraph 1, Code 1997, is amended to read as follows: 
12 Affiliates of a person liable under either section 502.501L 
13 er 502.502, or 502.502A, partners, principal executive 
14 officers or directors of such person, persons occupying a 
15 similar status or performing similar functions for such 
16 person, persons (whether employees of such person or 
17 otherwise) who materially aid and abet in the act or 
18 transaction constituting the violation, and broker-dealers or 
19 agents who materially aid and abet in the act or transaction 
20 constituting the violation, are also liable jointly and 
21 severally with and to the same extent as such person, unless: 
22 Sec. 19. Section 502.503, subsection 1, paragraph a, Code 
23 1997, is amended to read as follows: 
24 a. With respect to section 502.501L aftd section 502.502, 
25 subsections 1 and 5, or section 502.502A, any person liable 
26 hereunder proves that the person did not know, and in the 
27 exercise of reasonable care could not have known, of the 
28 existence of the facts by reason of which the liability is 
29 alleged to exist: and 
30 Sec. 20. Section 502.602, Code Supplement 1997, is amended 
31 to read as follows: 
32 502.602 FILING OF SALES AND ADVERTISING LITERATURE. 
33 The administrator may by rule or order require the filing 
34 of any prospectus, pamphlet, circular, form letter, 
35 advertisement, or other sales literature or advertising 
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1 communication addressed or intended for distribution to 
2 prospective investors, including clients or prospective 
3 clients of an investment adviser, unless the security is a 
4 federal covered security or the transaction relates to a 
5 federal covered security or the security or transaction is 
6 exempted by section 502.202 or 502.203. The administrator may 
7 by rule or order prohibit the publication, circulation or use 

8 of any advertising deemed false or misleading. 
9 Sec. 21. Section 502.608, subsection 2, Code Supplement 

10 1997, is amended to read as follows: 
11 2. The administrator shall keep a register of all 
12 applications for registration, notice filings, and 
13 registration statements which are or have been effective under 
14 this chapter and predecessor laws, and all censure, denial, 
15 suspension, or revocation orders which have been entered under 
16 this chapter and predecessor laws. All records may be 
17 maintained in an electronic or microfilm format or any other 
18 form of data storage. The register shall be open for public 

19 inspection. 
20 Sec. 22. Section 502.610, Code 1997, is amended by adding 
21 the following new subsection: 
22 NEW SUBSECTION. 5. Section 502.301, subsection 3, and 
23 section 502.408, and section 502.406 so far as investment 
24 advisers and investment adviser representatives are concerned, 
25 apply when any act instrumental in effecting prohibited 
26 conduct is done in this state, whether or not either party is 
27 then present in this state. 
28 Sec. 23. CONDITION TO ADMINISTRATION AND ENFORCEMENT. The 
29 securities bureau of the insurance division of the department 
30 of commerce is not required to administer or enforce the 
31 provisions of this Act, unless the administrator of the 
32 securities bureau determines that there are sufficient moneys 
33 available to support administration and enforcement of this 
34 Act. Sufficient moneys to administer and enforce the 
35 provisions of this Act shall be deemed to be available if the 
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1 general assembly appropriates at least sixty-nine thousand 
2 dollars, which provides for two full-time equivalent 
3 positions, for the fiscal year beginning July 1, 1998, and 
4 ending June 30, 1999, to the insurance division of the 
5 department of commerce for purposes of administering and 
6 enforcing the provisions of this Act. If such sufficient 
7 funds are available for that fiscal year this Act shall be 
8 given full force and effect indefinitely. 
9 Sec. 24. RULEMAKING. The securities bureau of the 

10 insurance division of the department of commerce shall adopt 
11 rules as soon as is practicable in order to administer the 
12 provisions of this Act. 
13 Sec. 25. EFFECTIVE DATES. 
14 1. Except as provided in subsection 2, this Act takes 
15 effect January 1, 1999. 
16 2. This section and section 24 of this Act, being deemed 
17 of immediate importance, take effect upon enactment. 
18 EXPLANATION 
19 This bill is proposed by the securities bureau of the 
20 insurance division of the department of commerce. The bill 
21 amends chapter 502, the Iowa Uniform Securities Act. 
22 .The bill regulates investment advisers. The bill provides 
23 that an investment adviser is a person who is engaged in the 
24 business of providing investment advice to persons in return 
25 for compensation. The bill provides exemptions for federally 
26 registered advisers, financial institutions, and professionals 
27 such as attorneys, accountants, engineers, and teachers who 
28 provide advice incidentally to their practice. The bill also 
29 regulates investment adviser representatives who are 
30 individuals employed by or associated with an investment 
31 adviser and who are involved in managing investments. 
32 The bill establishes the licensure, registration, and 
33 examination provisions for investment advisers and investment 
34 adviser representatives, establishes notice filing 
35 requirements for federal covered advisers, provides for filing 
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l fees, and authorizes rules to set minimum financial 
2 requirements and bonds for investment advisers. 
3 The bill establishes postregistration requirements, such as 
4 recordkeeping, financial reports, corrective amendments, and 
5 bureau inspection authority. 
6 The bill prohibits certain conduct. The bill lists 
7 prohibited advisory transactions, including fraud or deceit, 
8 unethical or dishonest business practices, and limits certain 
9 types of compensation arrangements. The bill creates civil 

10 liability for fraud or deceit, failure to register, and 
11 violations of rules or orders. The bill provides for filing 
12 certain sales and advertising literature. The bill provides 
13 that public records may be maintained in electronic, 
14 microfilm, or other format. 
15 The bill conditions initial implementation of the bill upon 
16 an appropriation to the bureau by the general assembly. The 
17 bill requires the bureau to commence rulemaking as soon as 
18 possible. The bill provides for a delayed effective date of 
19 January 1, 1999, except for the rulemaking authority. 
20 
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SENATE PILE 2325 

AN ACT 
AHBNDINO THE UNIFORM SECURITIES ACT, BY REGULATING PERSONS 

INVOLVED IN MANAGING INVESTMENTS, PROVIDING FOR THE 
ADMINISTRATION OP TH£ SECURITIES BURBAO, PROVIDING FEES, 
AND PROVlOlNG POR PENALTIES AND BFFECTIVB DATES. 

88 IT ENACTED BY THE GBNBRAL ASSEHBLY OF THE STATE OF lOWA1 

Section 1. Section 502.1~2. Code Supplement 1997, is 
a~ended by adding the followinv new aubeections1 

NEW SUBSRCTION, SA. ''Federal covered advher'' means a 
person who is re9ietered under section 203 of the Investment 
Advisers Act of 1940, 15 u.s.c. J BO(b) et aeq. ~Federal 

covered adviser" does not include a person who is excluded 
from the definition of "investment adviser~ •• provided in 
eubaection 9A, paragraph "c", subparagraphs ( 1) through [ 7), 

NEW SUBSECTION, tA. a. "Investment adviser" 11\eana any 
parson who, for compensation, does any of the fo1lowingl 

(1) Enga9ea in the business of providing investment 
adviaory services by advising others, either directly or 
through publication• or writings, a• to the value of 
securities or as to the advisability of inveating in, 
purchasing, or sellln9 securities. 

[2} Aa a part of a reQular buaineas, iaaues or promulgate& 
analyses or reports concerninq securities. 

- e 
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b. ..Investment adviser" includes a financial planner or 

other person who, aa an inteqral component of other 
financially related services, doea either of the followinq1 

11) Provides investment advisory services to others for 
compensation and as part of a buainesl. 

(2) Bolds oneself out as provldin9 investment advisory 
aervices to others for compensation. 

c. "rnveetlrutnt adviser" does not include a person who is 
any of the followlng1 

(l) An investment adviaer representative. 
(2) A bank, savings institution, or trust company. 
CJ) An attorney licensed to practice law in this state, a 

certified public accountant licensed pursuant to chapter ~42C, 
a profesaional en9lneer licensed purauant to chapter 5428, or 
a certified teacher, If the person's perfor~ance of these 
aervlcea ia solely incidental to the practice of the person' a 
profession. 

(4) An attorney licensed to practice law in this state or 
a certified public accountant licensed pursuant to chapter 
542C who does not do any of the following: 

(a) Exerciae investment discretion regardin9 the assets of 
a client or maintain cuetody of the asseta of a client for the 
purpose of inveating the aaeeta, except when the peraon la 
acting aa a bona fide fiduciary in a capacity euch ae an 
executor, a~lnietrator, trustee, estate or truat agent, 
guardian, or conservator. 

(b) Accept or receive directly or indirectly any 
commlasion, fee, or other remuneration contingent upon the 
purchase or eale ot any specific security by a client of such 
penon. 

(c) Provide advice regarding the purchase or sale of 
specific securities. However, this subparagraph subdivision 
[c) shall not apply when the advice about apec1fic securities 
ia basad on a financial statement analysis or tax 
consideration& that are reasonably related to and in 
connection with the person's profession. 

. -
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(5] A broker-dealer or its agent whose performance of 
these service& is solely incidental to the conduct of ita 
buainesa as a broker-dealer and who receive& no special 
compensation for them. 

(6) A publisher of any bona fide newspaper, news column, 
newaletter, new& maqazine, or buaineaa or financial 
publication or service, whether communicated in hard copy 
tor~, or by electronic means, or otherwise, that doea not 
consist of the renderin; of advice on the basis of the 
specific inveatNent situation of each client. 

(7) A person who la excluded from the definition of 
''inveatment advlaer•• under aection 202[a)(ll) ot the 
Inveat~nt Advisers Act of 1940. 

(8) A person who is a federal covered adviser. 
[9) A person not within the intent of thia subsection as 

the adMinistrator may by rule or order designate. 
d. Aa u•ed in thla aubsectlon, "coll'lpenutlon" does not 

include a commiaalon, fee, or & coMbination of a commission 
and a fee, which is paid to an insurance agent licenaed under 
chapter 522, lf the insurance agent receivea the commiasion, 
tee, or the combination of a commission and a fee, for the 
sale of insurance as requlated pursuant to ~ltle XIli, 
au btl tle l. 

NEW SOBSEC~lON. 98. a. •Investment adviser 
representative" means an individual includinq but not Hmited 
to a partner, officer, director, or an individual occupying a 
similar status or performinq ai~ilar funct1ona aa a partner, 
ofticer, or director, except clerical or ministerial 
pereonnel, if both or the following applyz 

tl) The individual is e~ployed by or associated with an 
investment adviser that ia registered or required to be 
re9iatered under thia chapter, or who ie e~ployed by or 
aeaoclated with a federal covered adviser. 

(2) The individual does any of the !ollowingz 
(a) Hakes any recommendations or otherwise renders advice 

re9arding aecurities. 
lb) Manages accounts or portfolios of clients. 

- • 
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(c) Determines which recommendation or advice regarding 
aecurities should be 9iven. 

[d} Solicits, offers, or ne9ot1ates for the sale of or 
aella investment advisory services. 

le) Supervises employeea who perform any of the functions 
ln aubparaqrapha (a) through (d). 

b. ''Investment adviser representative" doe& not include 
any other person not within the intent of thi• subsection as 
the administrator ~ay by rule or order deaignate. 

Sec. 2. Section 502.102, subsection 14, Code Supplement 
1997, is amended to read ae follows; 

14. ''Securities Act of 1933'', ••securities Bxchanqe Act of 
1SI34", "Public Utility Holdln; Company Act of 1935 1

', 

"Investlftent Advlaets Act of 1SI40•, ''Investment Company Act of 
1940", ~Internal Revenue Code~ and "Agricultural Marketinq 
Act•• mean the federal atatutes of those namea. 

Sec. J. Section 502.301, aubeection 3, Code 1997, is 
a~ended by striking the aubsection and insertlnq in lieu 
thereof the following, 

3. It is unlawful for any person to transact bu•ineaa in 
this state aa an lnveat~ent advi•er or aa an investment 
adviser repreaentative unleaa one of the followin9 appliea: 

a. The person is registered under this part. 
b. The p•raon haa no place of business in this state, and 

either of the followin9 applies: 
(1) The pereon'a only clients in this state are investment 

companle• a& defined in the lnvest~ent Co~pany Act of 1940, 
other investment adviaera, federal covered advisers, broker­
dealers, banks, trust companies, eavinga and loan 
aasociations, in•urance companies, employee benefit plana with 
assets of not leal than one million dollar&, and governmental 
aqenclea or instrumentalities, whether acting for themselves 
or aa truatees with investment control, or other institutional 
investors a• are designated by rule or order of the 
adcdnletrator. 

• • ' 
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(2) During the preceding twelve-month period the person 

has had no more then five clients, other than those specified 

ln subparaqraph (1), who are residents of this atate. 
Sec. 4. Section 502,301, Code 1997, 1& a~ended by adding 

the following new •ubaectlona: 
N§W SUBSECTION, 4. It is unlawful for any of the 

following pereona to do the followings 

a. An inveatment adviser required to be re9ietered to 
employ an lnveet~ent adviser representative unless the 
lnveatment advieer representative 11 re9i1tered under this 
chapter, provided that the registration o! an investment 
adviser representative ie not effective durlnq any period when 
the investment adviser representative ia not employed by an 
inveatm&nt adviser re9ietered u~der thia part. 

b. A federal covered adviser to e•ploy, supervise, or 
associate wlth an investment adviser representative having a 

place of bualneaa located in this state, unleae the inveat~ent 
advlaer repreeentative la registered under thle chapter. or ia 
exe~t from registration. 

When an inveatment advieer representative begin• or 

terminates employment or association with an inveat~ent 
adviser, the inveetQIIent adviser in the caae of paraljJraph ••a", 

or the investment adviaer representative in the caae of 
paraqraph "b", &hall promptly notify the adtntnistrator, 

NEW SU8SBCTIOH. s. Every registration or not1ce filing 

under thia section explrea December 31, unleaa renewed, 

NEW SUBSBCTION, 6. Bxcept with reapect to advisers whoae 
only cllenta are thoae deacribed in section 502.301, 

aubaection 3, paragraph 1'b", it i& unlawful for any federal 

covered adviaer to conduct adviaory bueineaa ln thia 1tate 
unleaa auch person complies with the provisions of section 
502.302, subsection 2. 

Sec. s. Section 502.302, Code Supplement 1991, is amended 

to read as follo~s: 
502.302 REGISTRATION AND NOTICB PILING PROCEDURES. 

• -
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l. A broker-dealerL or a9ent, invest~ent adviser, or 

investment adviser repreeentative may obtain an initial or 

renewal license by filing with the administrator, or an 
or9anlzatton ~hich the administrator by rule deaignatea, an 

application together with a consent to service of process 

pursuant to aection S02.609 and the appropriate filin9 fee, 

The application ahall contain tfte information the 

adminiatrator requires by rule concerning the applicant's form 
and place of organiaation, proposed ~ethod of doin9 business 
and financial condition, ~ the qualificatlone and experience 

of the applicantT-ifteld4ift9T-ift~ the case of a broker­
dealer or investment adviser, the application shall include 
the qualifications and experience of any partner, officer, 

director or controlling person, any injunction or 

administrative order or conviction of a misdemeanor involvin9 
aeourltles and any conviction of a felony, and any other 

matters which the administrator determines are relevant to the 
application. ln addition, in the case of an investment 
adviser, the application shall include any information to be 
furnished or dieeeminated to any client or prospective client, 
and any other infor~ation which the administrator deter~inea 

is relevant to the application. If no denial order ia in 

effect and no proceeding is pendin9 u~der section 502.304, 
reqistratlon becomes effective at noon of the sixtieth day 
after a completed application or an amend~ent completin9 the 
application is filed, unleea waived by the applicant. The 

administrator may by rule or order specify an earlier 
effective date. 

2. Except with respect to federal covered advisers whose 
only clients are those described in section 502.301, 
subsection 3, paragraph ab•', a fgderal covered adviser shall 

file with the administrator, prior to acting as a federal 

covered adviser in this state, such documents as have been 
filed with the aecuritiea and exchange commlsaion au the 
administrator, by rule or order, may require. 

en 
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~ Every applicant for initial or renewal registration as 
a broker-dealer or investment adviser shall pay a fillnq fee 
of two hundred dollars. &very applicant for initial or 
renewal re9iatration aa an a9ent or invest~ent adviser 
representative ahall pay a filing fee of thirty dollara. A 
filing tee ia not refundable. Every person acting &! a 
federal covered adviser in thia state, except with respect to 
federal covered adviaere ~hose only clients are those 
described in section 502.30lc subsection 3, paragraph "b'', 
ahall pay an initial and renewal notice filing fee of one 
hundred dollars. 

~T ~ A reqiatered broker-dealer, federal covered adviser, 
or inveat~ent adviser may file an application for re9iatration 
of a •ucceasor, whether or not the successor ia then in 
existence, for the unexpired portion of the year. ~here ahall 
be no filing tee. 

•~ ~ The admlnl•trator ~ay by rule or order require a 
minimum capital for broker-dealer• subject to the limitation& 
ot aection 15 of the Securities Bxchange Act of 1934. ~ 
a~inistrator by rule or order may alao eatabliah minimum 
financial reguirementa for investment advisers. aubiect to the 
limitation& or section 222 of the Inveetment Advieera Act of 
19tO, which ~•v include different requirements for those 
lnveat~ent adviBers who ~aintain custody of client funda or 
securitiee or who have diacretlonary authority oyer client 
lunda or aecurltlea and those lnveatment advlaera who do not. 

6. ~he adminlatrator ~y bv rule or order require 
inveetment advisers who have cyatodr ot or discretionary 
authority over client funds or aecuritiee to poet bonds in 
amoynta •• the admlniatrator may prsacribe. aub1ect to the 
li~itationa of aection 222 of the Investment Adviaere Act of 
1940 and ~ay determine conditione on the bonda. A bond ahall 
not be required of any inveetment adviaer whose minimu~ 
flnanoial requirements, which mfY be defined by rule, exceed 
the amounts required by the administrator. Every bond shall 
provide for auit on the bond by the peraon who hps ' cau1e of 

• • 
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action under thia chapter and, i! the administrator by rule or 
order requires, by any person who has a cauae of action not 
ariting under this chapter. &verv bond shall provLde that a 
auit shall not be maintained to enforee liability on the bond 
unleaa brought within the time limitations of section S02.50t. 

5T ~ The administrator ~ay by rule or order i~pose auch 
other conditione in connection with re9latration under thia 
chapter as are deemed appropriate, in the public interest or 
for the protection of inveatora, 

Sec. 6. Section 502.303, Code Supple~ent 1997, ia amended 
to read aa followss 

502.303 POST-RBGISTRATION PROVISIONS. 
1. Every re;iatered broker-dealer and invest~ent adviser 

shall make and keep accounta, correspondence, ~emoranda, 
papera, books, and other recorda aa the administrator May 
preecribe by rule or order, except as provided by eection 15 
of the Seouritie• Exchan9e Act of 1934 In the caae of a 
broker-dealer, and section 222 of the Investment Advisers Act 
of 1940 in the ca•e of an investment adviser. All recorda 
required, with reaoect to an investment adviser, shall be 
preserved for a period aa the adminiatrator prescribe! by rule 
or order. 

2. With respect to investment advisers, the adminittrator 
m&Y require that certain information be furnished or 
disseminated to clients or prospective clients aa neceaaary or 
appropriate in the publ\c interest or for the protection of 
inveatora and advlaory elients. To the extent determined in 
the adm!niatrator•s diacretion, information furnished to 
clients or proapective clients of an invest~ent adviser that 
would be in compliance with the Investment Adviaera Act of 
1940 and the rulea under that Act may be used in whole or in 
partial tatiafaotion of thia require~ent. 
~ Every registered broker-dealer and investment adviser 

ahall tile auch tinancial report• as the administrator 
preacribea by rule or order, not to exceed the limitation• 
provided in section lS of the Securities &xchange Act of 1~34 

• 
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in the cpae of a broker-dealer, and aectlon 222 of the 
Investment Adviaera Act or 1940 in the caee of an invest~ent 
advlaer. 

3T ~ If the information contained ln any document filed 
with the administrator la or becomea inaccurate or incomplete 
ln any ~aterial respect, the reqistrant or federal covered 
adviser shall preMptly file a correctlnq amendment pro~ptly if 
the document ia filed with reapect to a registrant, or when 
auch amendment ia required to be filed with the aecurltlea and 
exchange commlasion. if the document la filed with respect to 
a federal covered adviser, unless notification of the 
correction has been qlven under aection 502.301, aubaectlon 2. 

4T ~ The administrator ~•Y make examinations, within or 
without this state, of the business and recorda of each 
regietered broker-dealer or inveetment adviser, at the time• 
and in the acope aa the adminletrator determine•. The 
exa~lnations may be made without prior notice to the broker­
dealer or investment adviser. The administrator may copy all 
recorda the administrator feeta believes are necessary to 
conduct the ex&mination, The expense reasonably attributable 
to an examination shall be paid by the broker-dealer gr 

investment advieer whose business ia examined, but the expense 
so payable shall not exceed an a~unt which the administrator 
by rule prescribes. Yor the purpose of avoiding unneceseary 
duplication of exa~inations, the administrator may co-operate 
with aecurttie• administrators of other states, the aecurltles 
and exchange co~lesion, and any national aec~ritles exchanqe 
or national aecurltles aaeociation registered under the 
Securitiea Exchange Act of lt34. The ad~iniatrator shall not 
make public the lnfor•ation obtained in the course of 
examinations, except vhen a duty under thle chapter requires 
the administrator to take aotion regarding a broker-dealer Q! 

investment adviser or to make the information available to one 
of the agencies specified in thia aectlon, or except when the 
adminlatrator is called aa a witness in a criminal or civil 
proceeding. 

• e 
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Sec. 7. Section 502.304, subsection 1, unnu~bered 

paraqraph 1, Code Supplement 1997, la amended to read ae 
follows: 

The administrator may by order deny, suspend, or revoke a 
tegietration or may censure, impoae a civil penalty upon, or 
bar an applicant, registrant, or any officer, director, 
partner, or person occupying • similar statue or performing 
eimilar functions for a registrant. A peraon barred under 
thia subsection ~ay be prohibited by the administrator from 
employment with a regiatered broker-dealer or inveetment 
adviser. The administrator may restrict the person barred 
fr~ en;aging in any activity for which registration is 
required. Any action by the administrator under thia 
subsection may be taken if the order is found to be in the 
public interest and it ia found that the applicant or 
regiatrant or, in the case of a broker-dealer or invgstNent 
adviser, a partner, an officer, or a director, a person 
occupying a elmilar statue or performing similar functions, or 
a peraon directly or indirectly controlling the broker-dealer 
or investment adviser: 

Sec. a. Section 502.304, subsection 1, paraqraph& e, h, 
and j, Code Supple~ent 19t7, are amended to read as follows: 

e. Ie the subject of an order of the administrator 
denying, suspending, or revoking registration as a broker­
dealer, agent, investment adviser, investment adviser 
representative, or insurance agent1 

h. le insolvent, either in the equity or bankruptcy sense: 
but the administrator may not enter an order against a broker­
dealer or investment adviser under this paragraph without a 
findin9 of ineolveney ae to the broker-dealer or investment 
adviser; 

j. Haa falled reasonably to supervise an aqent or employe& 
in the ease of a brok!r-dealer, or an investment adviser 
representative or employee ln the case of an inveatment 
advisor: 

(J) 
"T1 
N 
w 
N 
CJ1 
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Sec. 9, Section 502.304, subsection 1, paragraph m, 
aubparaqraph (2), Code Supplement 1997, is amended to read as 

follows: 
121 Kithin the paat five years, haa bean the aubject of an 

action of a aecurltles re;ulator of a forelgn jurladictlon 
denylng, revokin;, or auapendinq the right to engage in the 
buaineas of securities ae a broker-dealerL er agentL 
investment adviser, or Investment adviser repreeentativt. 

Sec. 10. Section 502.304, aubaection 3, Code Supplement 
1997, ia •~ended to read aa followet 

J. ~he ad~inietrator may by order aummarily postpone or 
auepand re9istratlon pending final deter~ination of any 
proceedinq under this section. Upon the entry of the order, 
the administrator shall pro~ptly notify the applicant or 
registrant, aa well ae the employer or proepective e~ployer if 
the applicant or registrant la an agent or inveat~ent adviser 
representative, that it has been entered and ot the reaaone 
therefor and that within fifteen days after the receipt of a 
written requeat the matter will be set down for hearing. lf 
no hearing ie requested and none ia ordered by the 
admlnlatrator, the order will remain ln effect until lt is 

modified or vacated by the adminiatrator. If a hearinq is 
requested or ordered, the administrator, after notice of and 
opportunity for hearing, ~y ~odify or vacate the order or 
extend it until final determination. 

Sec. 11. Section 502.304, subaection 4, para9raph a, Code 
Supplement 1997, ia amended to read as fcllowat 

a. If the admini•trator finds that any reqistrant or 
applicant for regietration la no longer in exlatence or haa 
ceased to do bu1ine•a ae a broker-dealer, or agent, inveatment 
adviser, or investment adviaer r~preaentative. or la subject 
to an adjudication of ~ental lnco~petence or to the control of 
a committee, conservator, or 9uardian, or cannot be located 
after search, the administrator may by order revoke the 
regietration or application. 

• • 
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Sec. 12. Section S02.304, subsection S, Code Supplement 
1997, ia amended to read aa follows: 

S. Withdrawal from registration as a broker-dealerL or 
a;ent, investment adviser, or investment adviser 
repreaentative becomes effective thirty days after receipt of 
an application to withdraw or within auch shorter period of 
time ae the administrator may by order determine, unless a 
proceeding to deny, suapend, or revoke a reqiatration is 
pending when the application is filed or a proceeding to deny, 
euepend, or revoke a registration, or to impose conditione 
upon the withdrawal ie instituted within thirty days after the 
application ia tiled. tf a proceeding is pending or 
instituted, withdrawal becomee effective at such time and 
aucn conditions ae the administrator by order deter~ines. 

upon 
[f 

no proceedin9 la pending or instituted and withdrawal 
automatically becomea effective, the adminiatrator may 
nevertheleas institute a revocation or suspension proceedin~ 
under aubaection 1, para9raph "b'', wlthln one year after 
withdrawal became effective and enter a revocation or 
auepension order as of the last date on which re;istration was 

effective. 
Sec. 13. NEW SBCTION. 502.30~ EXAMINATION OF lNVESTHEN~ 

ADVlSER REPRESENTATlV£ AND BXEMPTION FROM EXAMlN~~ION. 
The adminietrator may adopt rule• requiring the passaqe of 

an examination by an individual who is required to be 
regietered under this chapter aa an investment adv1aer 
representative. However, a person who is reqistered aa an 
1nveat~ent adviaer representative between January 1, 1999, and 
Decembet 31, 2000, shall not be required to paas an 
examination for ae long aa the person ~alntaina a continuous 
registration. 

Sec. 14. Section 502.406, subsections 1 and 2, Code 
Supplement 1997, are amended to read as followa: 

1. It is unlawful tor any person ce9ietered as a broker­
dealerL or agent, invest~ent adviser, or inveat=ent adviser 
repre•entative under this chapter to represent or i~ply in any 

• 
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manner whatsoever that such person haa been sponsored, 
recommended, or approved or that the person's abllitiea or 
qualifications have in any respect been pasaed upon by the 
adminlatrator. Nothing in this subsection prohibita A 
stateMent other than in a paid advertisement that a person le 
registered under this chapter, if eueh stat•mant ia true in 
fact and if the effect of such reqistration is not 
misrepresented. 

2. a. The tact that an application for rtqiatration or 
notice filina yndar part III or a registration statement or a 
notice filing has been filed under this chapter or the fact 
that a person or the statement haa become effective does not 
constitute • finding by the administrator that any document 
filed under this chapter is true, co~plete, or not misleadin9. 
Any auch fact or the fact that an exe~ption is available for a 
security or a transaction does not mean that the ad~iniatrator 
hae passed in any way upon the merits or qualifications of, or 
has recommended or 9iven approval to, any person, security, or 
traneaction. 

b. It is unlavful to make, or cause to be made, to any 
proepective purchaeer, cueto~er, client, or any other person, 
any repreaentatlon inconsiatent with paravraph "a" of-thi-e 
ettDueH:cn. 

Sec. lS. HEW SECTION. 502.408 ADVISORY ACTIVITIES, 
l. It ie unlawful for any person who receives, directly or 

indirectly, any consideration from another person for adviain9 
the other pereon as to the value of securities or their 
purchase or aale, whether through the issuance of analyses or 
report• or otherwise, to do any of the following1 

a. 0mploy any devlce 1 •ch.me, or artifice to defraud the 
other person. 

b. Engage in any aot, practice, or course of buaineee 
which operates or would operate as a fraud or deceit upon the 
other person. 

o. En9a9e in dishonest or unethical practices as the 
administrator may define by rule. 

• • 
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2. In the aollcltation of advisory clients, lt is unlawful 
for a person to make any untrue etate~ent of a material fact, 
or omit to state a ~aterlal fact necessary in order to make 
the statements made, in light of the circumstances under which 
they are made, not ~ialeading. 

3. Except as may be permitted by rule or order of the 
administrator, it ia unlawful for any investment adviser to 
enter into, extend, or renew any inveet~ent advisory contract 
unleea it providea in writing all of the followin9: 

a. That the inveet~ent adviser shall not be compensated on 
the basis or a ahara of capital gains upon or capital 
appreciation of the funda or any portion of the funds of the 
client. 

b. rhat no asai9nment of the contract may be made by the 
investment adviser without the consent of the other party to 
the contract. 

c. That the investment adviser, if a partnerehip, shall 
notify the other party to the contract of any chanqe ln the 
membership of the partnership within a reasonable time after 
the chanqe, 

4, Subsection 3, paraqraph "a" 1 does not prohibit an 
inveat~ent advisory contract which provides for co~pensatlon 
baaed upon the total value of a fund averaged over a definite 
period, or as of definite dates or taken as of a definite 
date, "Assignment'', aa uaed Jn eubsection 3, paraqraph "b", 
ineludee any direct or indirect transfer or hypothecation or 
an inveatment advieory contract by the assignor or of a 
controlling block of the aaeignor•a outatandinq votlnq 
securities by a aecurlty holder of the assignor, However, if 
the investment advi•ar ia a partnership, no assignment of an 
investment advisory contract ia considered to result fro~ the 
death or withdrawal of a minority of the members of the 
investment adviser havinq only a minority interest ~n the 
businees of the inv~stment adviser, or from the Admission to 
the investment adviser of one or more members who, after 
admission, will be only a minority of the member• and will 
have only a minority interest in the business. en ., 

1\) 
w 
1\) 
01 
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S. It ia unlawful for any investment adviser to take or 
have custody of any securities or fund& of any client if any 

ot the followin9 applies; 
a. The administrator by rule prohibits custody. 
b. In the abaence of rule, the investment advi•er fails to 

notify the a~iniatrator that it hae or may have custody. 
6. The administrator may by rule or order adopt e•e~ptiona 

from the requiretrtenta of eubeectlon 1, para9raph ''c", and 
subsection 3, para9raphe "a", ''b'', and "o'', where auch 
exemptions are coneletent with the public intereet and within 
the purpoaaa fairly intended by the policy and provisions of 

th h chapter. 
Sec. 16. Section 502.501, subsection 1, para9raph c, Code 

Supplement 1997, is a~ended to read as follows: 
c. &ffere-er-eeite-a-eee~rity-at-any-ti~e-when-eeeh-pereeft 

hae-ee~~ttad-a-mater•at-•letatien-ef Vlolatea eection 
502.301, or 

Sec. 17. NEW SBC~ION. 502.502A ADVISORY MISCONDUCT. 
1. A person ehall be held civilly liable for doinq any of 

the followinCJI 
a. Enqaqinq in the bueineae of advialng others, for 

compensation, either directly or throu9h publications or 
writings, ae to the value of •ecuritiea or as to the 
advi•ability of inveatinq in, purchallnq, or eellin9 
aecurltiee, or who, for co~ensatlon and aa a part of a 
regular bueinesa, ieeuee or promulqatae analyaee or reports 
concerninq eecuritlea in violation of section 502.301, 
aubsection 3 or 4r section 502.406, eubaection 2r aectlon 
502.408r or of any rule or order under section 502.602. 

b. Recelvinq directly or indirectly any consideration fro~ 
another peraon for advice ae to the value of eecuritiee or 
their purchaae or aale, whether through the iaauance of 
analyaee, report&, or otherwise and employe any device, 
echeme, or artifice to defraud auch other person or en9a9ee in 
any act, practice, or couree of bueineae which operate& or 
would operate aa a fraud or deceit on such other person. The 

• • 
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pareon actin9 in violation of this section la liable to the 
other person ~ho ~ay sue either at law or in equity to recover 
the consideration paid for such advice and any loas due to 
such advice, toqether with interest at the legal rAte per year 
trom the date of paytrtent of the consideration plua costs and 
reaeonable attorney'& feea, lese the amount of any income 
received fro~ euch advice. 

2. A person shall not base the civil action on a contract, 
if the person did any of the followinq; 

a. Enqa9ed in the performance of the contract in violation 
of any provision of thia chapter, or any rule adopted or order 
issued under this chapter. 

b. Acquired any purported riqht under the contract with 
knowled9a of the facta by reason of which ita making or 
perfor~ance was in violation of any provision of this chapter 
or any rule adopted or order iaeued under thia chapter. 

Sec. 18. Section SOl.S03, subsection 1, unnumbered 
para9raph 1, Code 1997, ia amended to read aa followe; 

Affiliates o! a person liable under either eectlon 502.501L 
el' 502.502, or' S92.502Ac partneu, principal executive 
officere or directors of auch pereon, peraons occupying a 
elmilar etatua or performing &i~llar functions for aueh 
person, persona {whether employee& of euch pereon or 
otherwise) ~ho materially aid and abet in the act or 
traneaction constituting the violation, and broker-dealers or 
a9ente who materially aid and abet in the act or transaction 
constituting the violation, are alao ltable jointly and 
severally with «nd to the same extent as auch person, unless: 

Sec. 19. Seetton 502.503 1 aubsection 1, paragraph a, Code 
1991, ia •~ended to read ae follows: 

a. With reapect to section 502.S01L and section 502.502, 
subaectione l and S, or section S02.S92A, any peraon liable 
hereunder prove& that the person did not know, and in the 
execciae of reasonable care could not have known, of the 
existence of the facta by reaaon of which the liability ls 
alleqed to exiet: and 

• 
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Sec. 20. Section 502.602, Code Supplement 1997, la amended 

to read aa follows1 
502.602 PILING Of S~LES AND AOVBR~ISING LITERA~URE, 
The admlnlatrator may by rule or order require the fllin9 

of any proapectua, pamphlet, circular, form letter, 
advertisement, or other sale& literature or advertising 
communication addressed or intended for diatrlbutlon to 
proapectlve investors, Including cl1enta or prospective 
cllanta of an investment advleer, unleea the security Ia a 
federal covered security or the traneactlon relates to a 
federal covered aecurlty or the eecurlty or transaction ia 
exe~ted by section 502.202 or 502.203. The adminletrator may 
by rule or order prohibit the publication, circulation or uae 
of any advertiein9 deemed false or mialeadln9. 

Sec. 21. Section 502.608, eubaection 2, Code Supple~ant 
1997, is amended to read aa follows: 

1. The adminiatrator ahall kaep a re;iater of all 
applications for re9iatratlon, notice fllinqa, and 
registration atate~enta which are or have been effective under 
this chapter and predecesaor laws, and all cenaure, denial, 
auapenaion, or revocation order& which have been entered under 
thla chapter and predeceasor lawa. All recorda roay be 
~lntalned in an electronic or microfilm format or any other 
form of data storage. The register shall be open for public 

inspection. 
Sec. 22. Section 502.610, Code 1997, ia amended by adding 

the following new subsection: 
NEW SUBSEC~lON. s. Section 502.301, subsection 3, and 

section 502.406, and section 502.406 ao far ae investment 
advlaera and inveatment adviser representativee are concerned, 
apply when any act instrumental ln effecting prohibited 
conduct ie done in this etate, whether or not either party is 
then present in thla state. 

Sec. 23. RU~BMAKING. The aecurltiea bureau of the 
insurance division of the depart~ent of commerce shall adopt 
rulea aa soon aa Ia practicable in order to administer the 
provisions of this Act. 
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Sec. 24, EPFBCTIVE DATES. 
1. Except as provided in aubaection 2, thls Act taken 

effect January 1, 1999. 

2. 7h1a section and section 23 of thla Act, bein9 dee~ed 
of immediate importance, take effect upon enactment. 
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