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An Act relating to guardianships and conservatorships and
providing penalties.
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Section 1. Section 237.13, subsection 1, paragraph b, Code .:
1997, is amended to read as follows:

b. A guard:an-appointed-oen-a-voluntary-petition-of-a-ward
pursuant-te-section-633:557;-or-a conservator appointed on a
voluntary petition of a proposed ward pursuant to section
633.572, provided the ward has an income that does not exceed
one hundred fifty percent of the current federal office of
management and budget poverty guidelines and who dces not have

MO0~ Oh U s e o

resources in excess of the criteria for resources under the
federal supplemental security income program. However, the
ward's ownership of one residence and one vehicle shall not be
considered in determining resources.

Sec. 2. Section 633.3, Code 1597, is amended by adding the
folilowing new subsections;:

NEW SUSSECTION. SA. COURT EVALUATOR -+ means a person

with knowledge of perscnal care skills, the problems

assoclated with disabilities and functional limitations, and
the private and public rescurces availabie to address the type
of alleged limitations of the proposed ward, including but not
limited fto an attorney at law or a health care professional.
"Court evaluator® may include a staff representacive of the
residence of a proposed ward if the proposed warc

; N
SCN00L

igA. FUNCTIONAL LIMITATICNS
ondit.on ¢of & person whicn impairs th
for the person's perscngl saiety ©
cr necessitles for the person.
NEW SUBSECTION. 20A. 4YEALTH CARE PRO

person licensed to practice medicine and surgery pursuant to

S
E

ESSIONAL —-- means

Chapter 148, pnysical therapy pursuant to chapter 188,
csteopathy pursuant to chapter 150, osteopathic med.cine andg

sSurgery pursuant to chapter 150A, nursing pursuant to chapter
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152, psychology pursuant to chapter 154B, social work pursuant
to chapter 154C, or marital and family therapy or mental
health counseling pursuant to chapter 154D.

NEW SUBSECTION. 24A. LEGAL SETTLEMENT -- means legal
settlement as acquired pursuant to section 252.16.

Sec. 3. Section 633.3, subsection 22, Code 1997, is

amended to read as follows:
22. INCOMPETENT -- inetudes means the condition of any

9 person who has been adjudicated by a court to be-inmcapabte-of
10 managing-the-personts-propertys;-or-cartng-for-the-persoenis-ewn
11 seif;-er-both have a decision-making capacity which is so
12 impaired that the person is unable to care for the person's
13 personal safety or to attend to or provide for necessities for

4 the person such as food, shelter, clothing, or medical care,

[+ IR N B - N | N NV S

i
15 without which physical injury or illness may occur.
Sec. 4. Section 6§33.12, Code 1967, is amended to read as

5

17 follows:
3 633.12 COUNTY OF JURISDICTION.

13 The court of each countv shall have original and exclusive

75 Surisdiction to administer the estates of 21l persons who are

#i rfesidents of the couniy, or who were tresidents at the time of

Z¢ chelr deagtn, and all nenrosidents cf the state who have

A4 pronleriy, or who die leaving propertiy in thz Counly SLbI2Ct Lo
4 s zfterwards broughe Lato

Lz Sec. 5, SBaction 833.22, subsection 1, Ccde 19%7, 1is

LA

amendad to read as follows:

L

appointment of pevsonal representatives who arze
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residents of the state, guardians-and-censervators-fer-minorssy
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the fixing and determining of the amount of the bond, or
waiving the same when permitted by law or by will, and the

el |99 ]
A

wh

aporova. of any and all bonds given by fiduciaries in the
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discharge of their duties. .

Sec. 6. NEW SECTION. 633.551A GUARDIANSHIPS AND
CONSERVATORSHIPS ~- GENERAL PROVISIONS.

1. ~he determination of incompetency of the proposed ward
or ward and the determination of the need for the appointment
of a guardian or conservator or of the modification or
termination of a guardianship or conservatcrship shall be
supported by clear and convincing evidence.

2. The burden of persuasion is on the petitioner in an
initial proceeding to appoint a gqguardian or conservator. In a
proceeding to modify or terminate a guardianship or
conservatorship, if the guardian or conservator is the
petiticoner, the burden of persuasion remains with the guardian
or conservator. In a proceeding to terminate a guardianship
or conservatorship, If the ward is the petitioner, the ward
shall make a prima facie showing of some decislon-making
capacity. Once a prima facie showing is made, the burden of .
persuasion 1s on the guardian or conservator to show by clear
and convincing evidence that the ward 1s incompetent.

3. In determining whether a guardianship or
conservatorship is to be established, modified, cr terminated,
the district court shall consider if a limited guardianship or
conservatorship pursuant to section 633.635 or 623.537 is
appropriate. In making the determination, the court shall
make findings of fact to support the powers conferred on the
guardian or c¢onservator.

4. In proceedings to establish, modify, or terminate a
guardianship or conservatorship, in determiaing if the
propocsed ward or ward is incompetent as defined in section
633.3, the court shall consider credible evidence from any
source to the effect of third-party assistance in meeting the
needs of the proposed ward or ward. However, neither party to
the action shall have the burden to produce such evidence

relating to third-party assistance. .
Sec. 7. Section $£33.55%2, Code 1997, 1s zazmended =0 read as

_3_
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follows:

633.552 PETITION FOR APPOINTMENT OF GUARDIAN.

Any person may file with the clerx a verified petition for
the appointment of a guardian. The petition shall state the
following information so far as known to the petitioner.

1. The name, age date of birth, and post office address of

the proposed ward.
2. That the proposed ward is in either of the fcllowing

categories:

a. By-reason-ef-mental;-phystcali-or-other-incapactty-is
unabte-to-make-or-carry-sut-important-deciatons-concerning-the
proposed-wardis-person-er-affatrar-other-than-finaneiagl
affairss 1Is a person whose decision-making capacity is so
impaired that the person is$ unable to care for the person's
personal safety or to attend to or provide for necessities for
the person such as food, shelter, clothing, or medical care

without which physical injury or illness might occur.

b. TIs a minor.

3. The name, telephone number, and post office address of
the proposed guardian, and that such person is quailified to
serve in that capacity, and the identity of any ward for whom
the person is currently acting as guardian or seeking to

become guardian.
4. That the proposed ward is a resident of the state of

Iowa or is present in the stater-and-that-the-wardta-best
tnterestas-require-the-appotntment-of-a-guardtan-tn-this-atate.
5. The name and address of the person or institution, if

any, having the care, custody, or control of the proposed
ward.
6. The names, telephone numbers, and post office addresses

of the nearest relatives or friends of the proposed ward, if

any, as follows:

a. If the proposed ward is a minor, all of the following,

if applicable:

(1) Any parent of the minor.

-4 -




(2) _Any adult with whom the mincr resides.

5. If the proposed ward is an adult. all of the foilowin

applicatle:
{1} Any spouse and any adult children of the proposed

Any person with whom the proposed ward resices

the proposed ward is an adult, che petition snall
the nature and degree of the

;ncompetency including any functiconal limitaticns and

scription of any acts or behavior of the proposed ward

which warrant the appointment of a guard*an.

8.

guqfdlan and the current status of the guardianship.
9. The name, telephone number, and post office address of

any agent designated under a durable power of attorney of

which the proposed ward is the principal.
shall attach a copy of any power of attorney, if avallable.

10. Any other information which the petitioner believes

wili assist the court in determining the need for the

appointmert of a guardian.
Szc. 8, NEW SECTION. 633.552A EVALUATICN OF PROPOSED

WARD.
An evaliuation by a health care professional of the proposed

ward‘s physical and mental condition, including a description
of the nature, type, and extenrt of the proposed ward's
functional limitations, shall be attached to the petition or
filed with the court at least fourteen days prior to the
nearing on the petition.

Sec. 9. Section 633.554, Code 1997, is amended to read as
follows:

633.554 NOTICE TO PRGPOSED WARD.
i. If the proposed ward is an adulty-netiece:

-G-
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a. Notice of the filing of the petition shall be served
upon the proposed ward in the manner of an originai notice and
the content of the notice is governed by the rulec of civil
procedure governing original notice.

b. Notice shall be provided to all persons designated in
the petition pursuant to section 633.552, subsections 6, 8, 9,

and 10, unless the person designated is the petitioner.

2. If the propeosed ward is a minor, nctice in the manner

of original notice shall be provided to the parents or legai
guardian of the proposed ward and to any adult persons with

whom the minor resides, unless the parent or adult person is

the petitioner.

J. If the proposed ward is a minor or if the proposed ward
1s an adult under a standby petition and the court determines,
pursuant to section 633,561, subsection 1, that the proposed

ward is entitled to representation, notice in the manner of

original notice, or another form of notice ordered by the
court, given to the attorney appointed to represent the ward
is notice to the proposed ward.

Sec. 10. Section 633.555, Code 1997, is amended to read as
follows:

633.555 PLEADINGS AND TRIAL -~ RULES-OP-CiVIL-PREEEBHRE

EVALUATION.
1. After the petition has been filed, the court shall set

a date for hearing on the issue of incompetency, and shall

provide notice of the hearing in the manner provided for

rotice of the filing of the petition pursuant to section
633.554.
2. The court may appoint a court evaiuator who shall

submit a written report to the court following completion of

the court evaluator's duties. The court may appoint

additional court evaluators as necessary. The duties of the

court evaluator include all of the following:

a. Retaining a medical expert to evaluate the proposed

ward. If the petition includes an evaluation by a health care

-6-
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pvofessional who is 2 medical expert, the court evsluator may

submit the previcusly completed evaluation. The court

T 1

evaluarar may review and inspect the records ol any previcusly

c:q;)eggg_fiﬁ;vat .on 0f any other medical, psychologicel, or
psychiatric examinations of the proposed ward if lhe court
derermines thel e records will assist the court evaliuator ta

. Meecing wilth the proposed ward and discussing. in 2

manne: winich the proposed ward is reasonably expected to

tnderstand, tng nghure and possible consequences of the

the rights of the proposeo qg;d, including the rlght to

counsel.
¢. Interviewing the petitioner, or, if the petitioner is a

facility or agency, an individual within the facility or

agency who is familiar with the proposed ward's conditjon,

affairs, and situation.
d. Interviewing other persons listed in the petition.

e. Interviewing or consulting with professionals having

specialized knowledge in the area of geriatrics or in the area

of the proposed ward's a: 1eged *ncompetenCy lucludlng but not

§§;Q§_and sxgned by the cou:g_evaluator, which includes all of

Epe foilowing recommendations or information:

{E)H_The propgggd ward S abliltzhggﬂbe present at or to

participate in any hearing on the petition.
{3) Third-party assistance resources availablie to the

proposed ward and the sufficiency and reliability of the

resources to meet the proposed ward's needs.

{4) The functional limitations of the propcsec ward with

iespect to activities of daily living and any prognos.s as o

the possibility ¢f improvement, of reversal of any physical or




W ~J N b WA b

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
28
30

32
33
34
i5

mental disability, or of rehabilitation from chemical or

substance abuse dependency.
{5) The proposed ward's understanding and appi=zciab.on of

the nature and conseguences of an inability to manage the

activities of daily living.

(6} The proposed ward's preferences, wishes, and vaiues

with regard to managing the activities of daily living.
(7) The least restrictive form of intervention consistent

with the proposed ward's functional limitaticns and the
recommended extent of the powers to be assigned to the

guardian.

{8) The financial resources and approximate value of the

proposed ward's property.
(9) The existence, if any, of persons financially

dependent on the proposed ward and the financial assistance

they require.

{10) The ability of the petitioner to identify and meet
the needs of the proposed ward.

{11) Potential conflicts of interest, including but not
limited to financial interests, if any, existing between or

among family members and other interested parties.
(12) The names and addresses of any additional parties who
should be provided notice and the opportunity to be heard.
(13) Any other issues to be addressed at the request of

the court,

g. The notes, records, and reports collected by the court
evaluator shall be available to the court, to the proposed
ward or the ward's legal counsel, to the petitioner or the

petitioner's legal counsel, and to any other person who the

court determines has a need.
h. The cost of the court evaluator and the expenses
associated with performing the evaluator's duties shall be

paid by the proposed ward, or, if the proposed ward is
indigent, by the county of legal settiement. If no county of

iegal settlement exists, the costs shall be borne by the

-8-
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The proposed ward shall be present at any hearing on

the pecition, unless there is good cause shown foir tte

£
adscnce. The hearing may be closed upon the request oI th

proposa¢ werd for geod cause shown.

£, B.l otter pleadings and the trial of the cause shall te
qovernad by the Rutes rules of €ivii-Preeedure Civil
procedure. The cause shalil be tried as a law actlion, and
either pariy shall be eantitled to & jury trial if demand is
made therefor as provided by the Ruies rules of €zvzi
Procedure civil procedure.

Sec. 1i. NEW SECTION. 633.555A JURISDICTION AND VENUE.

1. vVenue for a guardianship proceeding is in the district

court of the county of residence of the proposed ward or where

the proposed ward is present,

2. The court may transfer the proceeding to another court
if the court finds that it is in the interest of justice.

3. Any guardianship involving a minor shall meet the
requirements of the uniform child custody jurisdiction Act
pursuant to chapter 598A.

Sec. 12. Section 633.556, Code 1997, is amended to read as
follows:

£33.556 APPOINTMENT OF GUARDIAN,

1. If the allegations of the petition as to the status of
the proposed ward and the necessity for the appointment of a

guardian are proved by clear and convincing evidence, the

court may appoint a guardian.
2. The determination as to the appointment of a guardian,

the type of guardianship, and the specific areas of

preotection, management, and assistance to be granted to the

guardian, shall be the exclusive decision of the court,

3. In making a determination regarding appointment of a

guardian, the court shall consider the proposed wa:rd's

functional limitations. The court shall grant specific powers

cr

'n

to the guardian which constitute the leas:t restrictive fora o

_9_
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intervention consistent with the findings regarding the

proposed ward's functional limitations.

4. Section 6233.551A applies to an appointment 0f guardian

proceeding.
5. If the court appoints a guardian, the court shall

appoint a quardian who is a resident of this state.

Sec. 13. Section 633.559, Code 1997, is amended by adding
the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. A person who is qualified and
suitable or who is nominated as a proposed guardian in a

standby petition may be appointed as the guardian of an adult

ward.

Sec. 14. Section 633.560, Code 1997, is amended by
striking the section and inserting in lieu thereof the
following:

633.560 GUARDIANSHIP -- STANDBY BASIS.

1. An individual who has sufficient capacity to form a
preference may at any time nominate another person to act as
the individual's guardian on a standby basis.

2. The individual may execute a petition for the
appointment of a standby guardian upon the express condition
that the petition shall be acted upon by the court only upon
the occurrence of an event specified in the petition or upon
determination by the court that the individual meets the
criteria in section 633.552, subsection 2, paragraph "b".

3, The standby petition may be deposited with the clerk of
the county in which the individual resides or with any other
person. The standby petition may be revoked at any time prior
to the appointment of a guardian by destruction of the
petition by the petitioner or by executing an acknowledged
instrument of revocation.

4. If the petition is filed with the clerk, the petition
may be brought for hearing upon the filing of a verified
statement that the requisite event has occurred or the

requisite criteria have been met. If the petition has not

-10-
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~een filed with the clerk, the petition may be brought for
nearing by fiiing with the clerk both the pe:tition and the

verifiag statement.
=

ta
oliowing Lne {iling of both the petition and the

—

Doa
ver.fied statement, the court, without notice, may suppor:i
person nominated as guardian or may set the petition for
hearing.

t. The powers of the guardian shall pe limited tc the
powers specified in the petition or by the court following
hearing on the petition,

Sec. 15. Section 633.561, subsection 4, Code 1997, 1is
amended by inserting the following new paragraph after
paragraph d and by relettering the subsequent paragraphs:

NEW PARAGRAPH. e. Provide notice to all persons
identified in the petition pursuant to section 633.552,
subsections 6, 8, 9, and 10. 1In the course of represgentation,
an attempt shall be made to identify and inform persons within
the categories specified in the petition who have not been
included in the petition. Notice may also be provided to any
other persor who has information which will assist the court.

Sec. 16. Section 633.562, Code 1997, is amended to read as
follows:

633.562 NOTIFICATICN OF GUARDIANSHIP 2OWERS.

In a proceeding for the appointment of a gquardian, the
proposed ward shall be given written notice which advises the
proposed ward that if a guardian is appointed, the guardian

mayr-without-court-approvety make decisions regarding the

ward's personal safety or provide for she-ecgre-of-tne-wardsy

manage-the-wardlis-personat-property-and-esffeetay-assise-the
ward-tr-devetoping-seif-retiance-ard-recerving-professionai
carar-counsetiingry-rreatment-or-services-ay-neededr-anéd-ensure
that-the-ward-recetves-necesgary-emergency-medreat-services
necessities. The notice shall also advise the propcsed ward
~“hat, upon the ccurt's approval, the guardian may ehange-the

wardlg-sernanent-restdence-to-a-mese-restrictive-resrdences

-13-




and arrange for major elective surgery or any other
nonemergency major medical procedure or consent to the
withholding or withdrawal of life-sustaining procedures. The
notice shall clearly advise the proposed ward in boldfaced
type of a minimum size of tem fourteen peoints, of the right to
counsel and the potential deprivation of the proposed ward's
civil rights. ¥n-an-invoiuntary-guardtanship-proeceeding;-the
The notice shall be served upon the proposed ward with the
notice of the filing of the petition as provided in section
633.554.

Sec. 17. NEW SECTION. 633.562A GUARDIAN INSTRUCTION AND
TRAINING REQUIREMENTS,

l. A ward is entitled to a guardian whom the court
determines to be sufficiently competent to perform the duties
of a guardian necessary to protect the interests of the ward.

2. A person appointed by the court as guardian shall

A =B e« A T

-
= o

e ™
O N B W

receive a minimum of two hours of instruction and training
related to, but not limited to, all of the following:

Ll
[+~ TN

19 a. The legal duties and responsibilities of a guardian.
20 b. The rights of a ward.

1 c. The availability of local resources to aid the ward.
22 d. The preparation of habilitation plans and ‘annual

23 guardianship reports.
24 3. A person appointed by the court as a guardian shall
25 complete the two required hours of instruction and training
26 within the three-month period following the appointment as
27 guardian. The instruction and training shall be compieted
28 through a course approved by the Iowa supreme court.
29 4. Expenses incurred by the guardian in satisfying the
30 instruction and training requirements under this section may
31 be reimbursed by the ward's estate.
32 5. The court, for good cause shown, may waive the
33 instruction and training requirements or may impose additional
J4 instruction and training requirements.
‘ 35 Sec. 18. Section 633.566, subsection 2, paragraph a, Code

-1 2=
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1997, is amended to read as follows:
av--By-reassnr-of-mertaty-physicat-or-other-ineapaciey—ts
umaple-to-make-or-carry-ount-important-decieions-concerning-the

proposed-wardis-Ffinanciati-affatrss
a. Is a_person whose decision-making capacity is so

impaired that the person is unable to care for the persen's

personal safety or property or to attend tc or provide for

necessities for the person such as food, shelter, cleothing, or

medical care, without which physical injury or illness might

occur.

Sec. 1%, Section 633.570, Code 1997, is amended to read as
follows:

633.570 APPQOINTMENT OF CONSERVATOR.

1. 1If the allegations of the petition as to the status of
the proposed ward and the necessity for the appointment of a
conservator are proved by clear and convincing evidence, the

court may appoint a conservator.
2. Section 633.551A applies to an appointment of

conservator proceedling.
Sec, 20. Section 633.634, Code 1997, is amended to read as

follows;

633.634 COMBINATION OF VYOLUNPARY-AND STANDBY PEPITIONS
PETITION WITH INVOLENYARY¥ PETITION FOR HEARIN6 APPOINTMENT OF
GUARDIAN.

If prior to the time of hearing on a petition for the
appointment of a guardian or a conservator, a petition is
filed under the provisions of section 633:55% 633.560,
633.572, or 633.591, the court shall combine the hearing on
such petitions and determine who shall be appointed guardian
or conservator, and such petition shall be triable to the

court.
Sec. 21. Section 633.635, Code 1997, is amended to read as
follows:
633.635 RESPONSIBILITIES OF GUARDIAN.
tr--A-guardtan-may-be-granted-the-foitlowing-powers-and

_13_.
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duttes-whieh-may-be-exercised-without-prior-court-approvats
ar;-~Providing-fer-the-eare;-comfort-and-matntenance-of-the
ward;-inctuding-the-appropriate-training-and-ednecation-to
maximize-the-wardis-petentrats
bs--Paking-reasonabie-care-of~the-wardia-ciothings
furntturey;-vehrete-and-other-personal-effeetas
c>--Assisting-the-ward-in-deveiloping-maximum-setf-reiiance
and-independences
d---Ensuring-the-ward-receives-necessary-emergency-medicat

O 0~ o on b W

servreess

—
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er-~Ensuring-the-ward-recetves-professionat-cares

—
o

counsetingr;-treatment-or-services-as-neededs
f£---Any-other-powers-or-duties-the-court-may-specifys
2r—-A-guardtan-may-be-granted-the-foltowing-powera-which

e
W W

may~-oniy-be-exercised-upon-conrt-approvat:
av--€Ehanging;-at-the-guardtanis-request;-the-wardls

St
[o3]

permanent-residence-if-the-propesed-new-residence-is-more

l\
—_
o ~J

restrictive-of-the-wardias-itberttes-than-che-eurrent

—
W

restdences

l. A guardian shall have only the powers specified by the
court, consistent with the findings of the court regarding the
proposed ward's or ward's functional limitations.

2. In addition to the powers of the guardian specified
pursuant to subsection 1, the guardian may be granted

o
o

[y
—

N
L8]

4]
(W93

L)
<3

25 additional powers, only with the prior approval of the court,

26 including any of the following:

27 b+ a. Arranging the provision of major elective surgery or
28 any other nonemergency maior medical procedure.

2% e b. €onsent Consenting to the withholding or withdrawal

3¢ of life-sustaining procedures in accordance with chapter 144A.
31 3. The court may take into account all available

32 information concerning the capabilities of the ward and any

additional evaluation deemed necessary, including the

LV
)

availability of third-party assistance to meet the needs of

l .
W
[CL =

the ward or proposed ward, and may direct that the guard:.an

_14_
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have only a specially limited responsibility for the ward. 1In
that event, the court shall state those areas of
responsibility which shall be supervised by the guardian and
all others shall be retained by the ward. The court may make
a finding that the ward lacks the capacity to contract a valic
marriage.

4, From time to time, upon a proper showing, the court may
atter modily the respective responsibilities of the guardian
and the ward, after notice to the ward ard an opportunity to
ve heard. Any modification that would be more restrictive or
burdensome for the ward shall be based on clear and convincing
evidence that the ward continues to fall within the categories
of section 633.552, subsection 2, paragraph "a" or "b", and
that the facts justify a modification of the guardianship.
Section 633.551A applies to the modification proceedings.

5. A ward retains all rights not delegated to a guardian
by the court, including but not limited to any rights to legal
representation and the right to provide records to the ward's
attorney.

Sec. 22. Section 633.641, Code 1997, is amended by adding
the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. From time to time, upon a proper
showing, the court may modify the respective responsibilities
of the conservator and the ward, after notice to the ward and

an opportunity to be heard. Any modification that would be
more restrictive or burdensome for the ward shall be based on
clear and convincing evidence that the ward continues to fall
within the categories of section 633.566, subsection 2,
paragraph "a" or "b", and that the facts justify a
modification of the conservatorship. Section 633.551A applies
to the modification proceedings.

Sec. 23. Section 633.669, subsection 2, Code 1997, 1is
amended to read as follows:

2. Reports required by this section must include:

a. The current mental and physical condition of the ward,
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including the necessity for any physical, dental, or mental

health examinations to determine the current needs of the

ward.
b. The present living arrangement of the ward, including a

description of each residence where the ward has resided
during the reporting period as well as a statement as to the

suitability of the ward's current residence in meeting the

needs of the ward.
c. A summary of the medical, educational, vocational,
dental, habilitative, and other professional services provided

for the ward and a plan for provision of those services during

the subsequent year.
d. A description of the guardian's visits with and

activities on behalf of the ward.
e. A recommendation as to the need for continued
guardianship and any recommendations relating to the scope of

the quardianship.

f. A statement of the social and personal services
utilized by the ward and a statement addressing the social
skills of the ward and maintenance of interpersonal

relationships.
£: g. Other information requested by the court or useful

in the opinion of the guardian.

Sec. 24. Section 633.669, Code 1997, is amended by adding
the following new subsections:

NEW SUBSECTION. 7. If the annual report sets forth any
reason for modification of the powers authorized by the court,
the guardian shall make an application for modification within
ten days of the filing of the report and shall provide notice
tG the persons entitled to notice in accordance with section
$33.554,

NEW SUBSECTION. 8. Any interested person may reguest a
hearing on the report. The court may order the guardian to

attend the hearing on the report on the court's own motion or

on the petition of any interested person.
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Sec. 25. NEW SECTION. 633.669A EXAMINATION OF INITIAL
AND ANNUAL REPORTS.
1. Within thirty days of the filing of an initial or

annual report, the chief judge of the judicial district shall
examine, Or cause to be examined by a person designated by the
presiding judge, all reports filed by a guardian,

2. a. 1If the guardian fails to file the initial or annual
report, the person authorized to examine the report shall
demand that the guardian file the report within fifteen days
after service of the demand upon the guardian. A copy of the
demand shall be served upon the guardian by certified mail.

b. If the person authorized to examine the report
determines that a more complete or satisfactory report should
be filed, the person authorized to examine the report shall
demand that the guardian file a revised report within fifteen
days of service of the demand upon the guardian. A copy of
the demand shall be served upon the guardian by certified

mail.
c. 1If the guardian fails to comply with a demand under
this subsection, the court may enter an order requiring

compliance with the demand and may deny or reduce the amount
of compensation of the guardian or may remove the guardian.

Sec. 26. Section 633.675, Code 1997, is amended to read as
follows:

633.675 CAUSE FOR MODIFICATION OR TERMINATION.

A guardianship shall cease or shall be subject to

modification, and a conservatorship shall terminate, upon the
occurrence of any of the following circumstances:

1. 1If the ward is a minor, when the ward reaches full age.

2. The death of the ward.

3. A determination by the court that the ward is competent
end-capabie-of-managing-the-wardla-property-and-affaira;-and

no longer a person whose decision—-making capacilty 1s so

impaired as to bring the ward within the categories of section

"

633.552, subsection 2, paragraph "a", or section 633.566,
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subsection 2, paragraph "a", and that the continuance of the
guardianship or conservatorship would not be in the ward's
best interests. Section 633,.551A applies to _a termination

proceeding.
4. Upon the disability, illness, or death of the guardian

or cohservator.
5. Upon the removal of the ward from this state or if
reasonable access to the ward by the guardian or conservator

15 not possible.
47 6. Upon determination by the court that the

conservatorship or guardianship is no longer necessary for any
other reason.

Sec. 27. Section 633.679, Code 1997, is amended to read as
follows:

633.679 PETITION TO MODIFY OR TERMINATE.

1. At any time after the appointment of a guardian or
conservator, the person under guardianship or conservatorship,

the guardian, the conservator, or any interested party may

apply to the court by petitionj-alteging-that-the-peraon-ra-ne
tonger-a-proper—-subject-thereof;-and asking that the
guardianship or conservatorship be modified or terminated.

2. Upon the filing of a petition, the court may order

modification or termination of the guardianship, the
conservatorship, or both. Prior to the issuance of the order,

notice of the petition to modify or terminate shall be

provided to all persons entitied to notice pursuant to section
633.554 and all persons entitled to notice shall be provided

the opportunity to provide evidence supporting continuance,

nodification, or termination of the conservatorship or

guardianship at a hearing on the petition. The action shall

be triable as a proceeding in equity. The ward is entitled to

representation in the same manner as provided in section

633.561 and the court shall make every reascnable effort to

enabie the ward to be present and to participate in the

proceedings.
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3. In making a2 determination on the proposed modification

or termination., the court may appeint a court evaluator to

investigate the situation. A determination to continue;

modify, or terminacte & guardianship or conservatorship shall

The burden of

In

a petition to terminate a guardianship or conservatorship, a

ward shall make a prima facie showing that the ward has some
decision-making capacity. Following the initial showing by

the ward, the guardian or conservator shall have the burden of

persuasion to demonstrate by clear and convincing evidence any

incompetency on the part of the ward,
Sec. 28. NEW SECTION. 633.680A PETITION TO REMOVE

GUARDIAN OR CONSERVATOR -- BASIS FOR REMOVAL.
Upon a petition by an interested person or on the court's

own motion, the court may remove a guardian or conservator or
order other appropriate relief if the guardian or conservator
does any of the following:

1. Acts under letters secured by material
misrepresentation or mistake, whether fraudulent or innocent.

2. 1Is incapacitated or is suffering from an illness,
including substance abuse, which affects fitness for office,
or is a ward in this state or any other jurisdiction.

3. Is convicted of a crime which reflects on fitness for
office.

4. Wastes or mismanages the estate, unreasonably withholds
distributions or makes distributions in a negligent manner, or
otherwise abuses powers or fails to discharge duties.

5. Neglects the care and custody of the ward.

6. Has an interest adverse to the faithful performance of
duties such that there is a substantial risk that the guardian
or conservator will fail to properly perform specified duties.

7. Fails to file reports or accountings when reguired, Or

fails to comply with any order of the court.
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8. Acts in a manner which threatens the personal or
financial security of a co-guardian or co-conservator or
endangers surety on the bond.

9. Fails to file sufficient bond after being ordered by
the court to do so.

10. Avoids service of process or notice regarding matters
related to the quardianship or conservatorship.

11. Becomes incapable of or unsuitable for the discharge

[« B B ¥ R N S

of duties.

12. 1Is not acting in the best interests of the ward.

Sec. 29. NEW SECTION. 633.682A COURT EVALUATOR EDUCATION
REQUIREMENTS.

A ward or proposed ward 1s entitled to a court avaluator
whom the court finds to be sufficiently capable of performing

the duties of a court evaluator necessary to ensure that all

the relevant information regarding a petition for the
appointment, modification, or termination of a guardian comes
pefore the court and of assisting the court in reaching a
decision regarding the appointment, modification, or
termination of a guardian. A person appointed as a court
evaluator shall complete a training program approved by the
Iowa supreme court. The supreme court may waive some or alil
requirements if the proposed court evaluator demonstrates an
educational background or experience sufficient to meet the
requirements. The training program shall include all of the
following:

1. The legal duties and responsibilities of the court
evaluator.

2. The rights of a ward with an emphasis on due process
rights to aid the court evaluator in determining
recormendations regarding the appointment of counsel and the
conduct of the hearing.

3. The avallable resources to aid the ward or proposed
ward.

4. An orientation relating to medical terminology.

-20-
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particularly medical terminology related to the diagnostic and
assessment procedures used to characterize the extent and
reversibility of any impairment.

5. Entitlements.

6. Psychclogical and social concerns relating to disabled
elders and frail elders as defined by rule of the department
of elder affairs. |

Sec. 30. NEW SECTION. 633.682B FILING. _

The supreme court administrator shall establish a system of

notification for the following:

1. The filing of guardianship cases and records which
distinguish these cases from probate cases.
2, The filing of annual reports by guardians and
conservators to assure that the court will be notified of -
annual reports as.the reports become due and whether the
reports are filed. . S _

Sec. 31. Sections 633.557 and 633.680, Code 1997, are
repealed. S , |

EXPLANATION

This bill amends the. portions of the Code relating to
guardianships and conservatorships. The bill includes many
changes based upon the Iowa Supreme Court decision in In Re
Guardianship of Hedin, 528 N.W.2d 567 (Iowa 1995). " In Hedin,
the court held all of the following:

1. In proceedings .to establish, modify, or terminate a
guardianship, the disErict court may make a finding‘of

incompetency only if  the ward's or proposed ward's decision-
making capacity is so impaired that the ward is unable to care

for the ward's or proposed ward's personal safety or to attend

to and provide for such necessities as food, shelter,
clothing, and medical care, without which physical injury or
illness may occur. Additionally, in making the determination
of incompetency, the court is required to consider credible
evidence from any source of the effect of third-party

assistance.
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2. In determining whether a guardianship is to be
established, modified, or terminated, the district court shall
consider 1f a limited guardianship is appropriate.

3., The standard of proof for determining incompetency in a
proceeding to establish, modify, or terminate a guardianship
is clear and convincing evidence.

4. The burden of persuasion is on the party petitioning
for guardianship and remains with the guardian in proceedings

LT~ B - B Y B N S

to modify or terminate the gquardianship. If the ward
10 petitions to terminate the guardianship, the ward must make a
11 prima facie showing that the ward has some decision-making
12 capacity. Once the prima facie showing is made, the guardian
13 has the burden of persuasion to show by clear and convincing
14 evidence that the ward is incompetent.
15 The bill provides definitions of "court evaluator",
16 "functional limitations", "health care professional”, and
.(:‘. 17 "legal settlement", and redefines the term "incompetent".
18 The bill provides general provisions which apply to all
19 guardianship and conservatorship proceedings. 1In the
20 appointment, modification, or termination of a guardianship,
21 incompetency of the proposed ward or ward must be supported by
22 clear and convincing evidence. The bill establishes the
23 burden of persuasion in guardianship and conservatorship
24 proceedings, requires the court to consider establishment of a
25 limited guardianship or conservatorship, and requires the
26 court to consider credible evidence from any source as to the
27 effect of third-party assistance in meeting the needs of the
28 proposed ward or ward.
29 The bill amends the sections relating to the petition for
30 guardianships and conservatorships to change the basis upon
31 which a person is alleged to require a guardian or conservator
32 to be that the person is a minor or is incompetent as defined
33 in the bill. The bill also reqguires new information to be
34 included in the petition for guardianship. The new

35 information required includes the names and addresses of
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additicnal interested éarties, the nature and degree of the
alleged incompetency, and any additional infcrmation which
might assist the court in making its determinatiorn. The bill
requires that an evaluation by a health care professional of
the propcsed ward's pnysical and mental condition be attached
to the petition cr provided at least 14 days prior to the
hearing on the petition,

The bill amends the notice provisions to include, if the
proposed ward is an adult, notice of the filing of the
petition to the proposed ward and to all persons included in
the petition as interested parties; if the proposed ward is a
minor, notice is to be provided to the parents or guardian and
to any adult person with whom the minor resides unless any of
these is the petitioner.

The bill amends the pleadings and trial portion of the
proceedings to include provisions which allow the court to
appoint a court evaluator to provide for an evaluation of the
proposed ward to carry out additional information-gathering
duties to assist the court in its determination. The costs of
the court evaluator are to be paid by the proposed ward or if
the proposed ward 1s indigent, by the county of legal
settlement and if there is no county of legal settlement, then
by the state. The bill requires that the proposed ward be
present at the hearing unless good cause 1is shown for the
absence and provides that the hearing may be closed upon
request of the proposed ward for good cause shown,

The bill provides that venue for the proceeding is in the
district court of the county of residence of the proposed ward
or where the proposed ward is present, that the court may
transfer the proceeding to another court if in the interest of
justice, and that any guardianship involving a minor is to
meet the requirements of the uniform child custody
jurisdiction Act.

The bill amends sections 633.556 and 633.570 regarding
appointment of a guardian and appointment of a conservatcr
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provide that the court may provide for the appointment of a
guardian or conservator if the allegations of the petition are
proved by clear and convincing evidence. In a guardianship
proceeding, the court is to grant specific powers to the
guardian that are the least restrictive for the ward, is to
consider if a limited guardianship is appropriate, and is to
consider whether third-party assistance is available to meet
the ward's needs. In a conservatorship proceeding, the court
may appoint a conservator if the allegations of the petition
are proved by clear and convincing evidence and the court is
to consider if a limited conservatorship is appropriate.

Regarding the appointment of a guardian, the bill provides
that the court may appoint a guardian if the allegations of
the petition as to the status of the proposed ward and
necessity for the appointment are proven by clear and
convincing evidence. If a guardian is appointed, the court is
directed to appoint a resident of this state as guardian, and
it is the exclusive decision of the court to make a
determination as to the appointment of a guardian, the type of
guardianship, and the specific areas of protection,
management, and assistance to be granted the guardian. The
court is directed to make its determination based upon its
consideration of the proposed ward's functional limitations,
to grant specific powers to the guardian which are the least
restrictive, and to consider a limited guardianship and the
availability of third-party assistance.

The bill provides that in the preference as to appointment
of a guardian for an adult ward, any person who is qualified
and suitable or any person nominated by a ward in a standby
guardianship petition may be appointed. The bill replaces the
current standby guardianship language by stating that any
person with sufficient capacity to form a preference may
petition for a standby guardianship. The bill provides that
the petition must specify the event or conditions which must
occur for the petition to be filed or acted upon by the court,
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provides for deposit of tne petition, provides for revocation
of the petition prior to the appointment of a guardian,
provides for the fiiing upon the receipt by the clerk of court
of both the petition and a verified statement that the event
or condition has occurred, provides for the appointment of the
person nominated as guardian without a hearing or the setting
of the petition Icr hearing, and provides that the powers of
the guardian are Lo be limited to only those powers expressed
in the petition or only those powers specified by the court
following a hearing on the petition.

The bill provides that an attorney appointed to represent a
proposed ward, in addition to existing duties, is to provide
notice to all interested parties specified in the petition and
to notify other interested parties not included in the
petition but who are identified during the course of the
representation.

The notification of guardianship powers provisions are
amended to provide notice to the proposed ward of the powers
of the guardian to make decisions regarding the ward's
personal safety or to provide for necessities and to include
notice of powers which must receive approval including
arranging for major elective surgery or any other nonemergency
major medical procedure or consent to the withholding or
withdrawal of life-sustaining procedures. The notice provided
to the proposed ward is to be in 14 point type rather than the
existing 10 point.

The bill deletes the provisions for the appointment of a
guardian under a voluntary guardianship petition, so that a
guardian may only be appointed under involuntary or standby
provisions.

The bill amends the provisions which specify the powers
which may be granted to a guardian by limiting the powers
granted without court approval to those powers specified by
the court, consistent with the findings of the court regarding

the ward's or proposed ward's functional limitations and by
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limiting the powers granted with court approval to those
related to major elective surgery or nonemergency major
medical procedures and consenting to the withholding or
withdrawal of life-sustaining procedures. The bill also
specifies that the ward retains all rights not delegated to
the guardian by the court.

The bill provides new requirements for education of a
guardian which consist of a minimum of two hours of
instruction and training in specified subjects, to be
completed by the guardian within the three-month period
following the appointment. The bill provides for waiver of
the education requirements for good cause shown and provides
for payment of expenses by the ward's estate.

The bill also provides that if a gquardianship or
conservatorship is modified, any modification which would be
more restrictive for the ward must be based on clear and
convincing evidence that the ward still falls into the
category noted in the petition and that the facts justify the
modification.

The bill expands the reporting requirements of the
guardian, provides that if an annual report sets forth any
reason for modification of the powers authorized, the guardian
is to make application for modification within 10 days of the
filing of the report and provide notice of the filing to all
interested parties, and provides that any interested party may
request a hearing on the report. The bill includes new
provisions for the examination of the initial and annual
reports by the chief judge of the judicial district or a
designee of the presiding judge, provides that the person
authorized to examine the report may demand that a report be
filed if the guardian fails to do so, and provides that the
person authorized to examine the reports may demand a revised
report if the report submitted is incomplete or
unsatisfactory. Failure of a guardian to comply with a demand
15 greunds for entry of an order of compliance, denial or
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reduction in the compensation of the guardian, or removal of .

the guardian.

The bill provides new grounds for the modification or
cermination of a guardianship or conservatorship inciuding &
determination that the ward is no longec¢ incompetent, that the
guardian or conservater has become disabled, ill, or has died,
or thact the ward has been removed from the state or if
reasonable access to the ward by the quardian or conservator
1s not possible.

The bill provides that any interested party may petition
for modification or termination of a guardianship or
conservatorship and that all of the procedural requirements
that apply to an initial quardianship or conservatorship
appointment apply to the modification or termination
proceedings. The bill provides several grounds for the
removal of a guardian or conservator including incapacity,
criminal conviction, wasting or mismanaging the estate,
neglecting the ward, failure to file required reports, and .
other grounds.

The bill provides court evaluator education requirements
and requires the supreme court administrator to establish a
system of notification for the filing of guardianship cases
and records distinct from probate cases and for the filing of
annual reports so that the court will be notified of annual
reports as they become due and whether the reports have been
filed.

The bill repeals the section of the Code providing for the
appointment of a guardian on a voluntary petition and the
section which limits the applications to terminate a
guardianship or conservatorship by stating that if a petition
is denied, no other petition shall be filed until at least 6
months following the date of the denial of the petition.
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