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i An Act relating to confidentiality in the mediaticon process.
BE IT ENACTED BY THE GENERAL ASSEMBLY CF THE STATE OF ICQWA:
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Sz2ction 1. NEW SECTION. 679C.1 DEFINITIONS.

2s used 1n this chapter, unless the context sugges:ts
otherwise:

1. "Medlaticon" means a process in which an impartia:l

rr

person facilitates the resclution of & dispute by promoting
voluntary zgreement cof the partiss to the dispute. 1 &
redlaticn, the decision-making authorily rests with ths
parties. A mediation commences at tnhe time of initiel contact
with a mediator or mecdiation program and includes all contacts
between the medizator or a mediation program and any pariy
until such Cime as & resciution 18 rsached by tne parti:ss or
the mediation process concludes.

2. "Mediation communication" means any communication or
behavior in connection with a mediation by or between any
pariy, mediator; mediation program, or any other person
pres=nt during a mediation.

3. M"Mediation document" means any written material.

ng copies or written material, prepared for the purpose
Gr in the course of, or pursuant to, 2 medizaiion,
including,; but net limited to,., memoranda, nctes, filies.
recnras, arnd werk product of a mediator, mediaticn progiram, cr
party. except that & "mediation document” chall nci incilude
either of the following:

a. An agreement by the parties which specifies that Zne
mediation cdocuments may be discloged or enforced.

Summary rzcords of a medlallon program necessaty o
evaluate or moniter the pevformance of the program.

4. "Mediation program" means & plan Or organization
througn which mediatcors and mediations mzy be provided.

5. T'Mediator” means an impartial person who faclliitates

6. "Party" means a mediation participant other than the

(D

mediator and may be a person, public officer, corporation,

associatien, or other orcanization or enci

i

y. either pulzlic or
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Sec. 2. NEW SECTICN. &79C.2 CONFIDENTIALITY.

If 2 mediation is conducted pursuant to a court order, a

court-connected mediation program, a written agreement between
the parties, or a2 provision of law, all mediation
communications and mediation documents are privileged and
confidential and not subject to disclosure in any judicial or
administrative proceeding except under any of the following
clrcumstances:

1. When all parties to a mediation agree, in writing, to
disclosure,

2. When a written agreement by the parties to mediate
permits disclosure.

3. When disclosure is required by statute.

4, wWhen a mediation communication or mediation document
provides evidence of an ongoing or future criminal activity.

5. When a mediation communication or mediation document
provides evidence of child abuse as defined in section 232.68.
subsection 2.

6. When a mediation communication or mediation document is

reievant to the legal claims of a party against a mediator or

» mediation program arising cut of a breach of the legal

obligations of the mediator or mediation program.

7. When a mediation communication or mediation document is
relevant to determining the existence of an agreement that
resulted from the mediation or is relevant to the enforcement
of such an agreement.

Sec. 3. NEW SECTION. 678C.3 MEDIATOR PRIVILEGE.

If @ mediation is conducted pursuant te a court corder. a

court-connected medlation program, a written agreement between
the parties, or a provision of law, a mediator or a
representative of a mediation program shail not testify about
a mediation communication or mediation document in any
judicilial or administrative proceeding except under any of the

following circumstances:
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1. When all parties and the mediator agree., in writiang, to
disclosure,

2. when disclosure 1s required by statute.

3. When a mediation communication or mediation document
provices evidence of an ongoing or future criminal activity.

4. Wher a mediation communicationr or mediation document
provides evidsnce of child abuse as defined in saction 232.68,
subsection 2.

5. When a mediation communication or mediaticn document 1is
relevant 1o the legai claims of a party against a mediator or
nediaiion program arising ocut of & breach of the legal
obligations of the mediator or mediation program.

5. Provided 2l parties agree to disclosure, when a
meciation communication or mediation document is relevant to
determining the existence of an agreema2nt that resulted from
the mediatinn or is relevant tc the enforcement of such an
agreement.

S2¢. 4. NEW SECTION. 679C.4 MEDIATCR IMMUNITY.

& medlator or a mediation program shall not be liabie for

civil damages for a statement, decision, or omission made in

cne process of mediation unless the act or omisslion Ly the

mediator or mediation program is made in bad faith, with
mallcious purpese. or in a manner exnibiting willlul or wanton
disregard of numan rights, safety, or property.

Sec. 5. NEW SECTION. 8679C.S EXCLUSIONS.
ns 20.2% ané 20.31%1

and mezdlation conducted before tne industrial commissioner

“adilation cenduct=d pursuant to sectioc:

shaii ot be subject tec this chapter.

Sec. 3. Section 13.14, Code 1567, is amended Lo r=22d &

[tp]

follows:
13.14 FARM MEDIATION SERVICE -- CONFIDENTIALITY.
1. Meetings of the farm mediation service are closed
meetings and are not subject to chapter 21.
zr--Verbai-er-wrirtten-infervaeton-retating-ro-the-rnegiacieon

rrecess-and-transmritaed-between-g-party-to-g-dispubte-and-the

e
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farm-mediatton-servicey—-tacltuding-a-mneditator-or-che-medtacton
staff;-or-any-other-person-present-durtng-any-scage-of-the
nedration-process-cenducted-by-the-gevvicar~whether-refteeired
in-notesy-memoranda;~or-other-work-products-itn-eha-case-£itesy
rg—a-confidentigt-communications—-Mediatore-agnd-scaff-members
shatl-net-be-examnined-in-any-iudiciar-or-administcracive
proceading-regarding-cenfidentitat-comnuarcattons-and-are—not
subsect-to-dudiciat-or-administrative-process-reguiring-the
disckesure-ef-corfidentigt~eommunteationss

3 2. Confidentiality is also protected as provided in
section 654A<13 678C.2.

Sec. 7. NEW SECTION. 20.31 MEDIATOR PRIVILEGE.

1

1. As us2d in this section, unless tne context otherwise

reguires:

a. "Mediation" means a process in which an impartial
person attempts toc facilitate the resolution of a dispute by
promoting voluntary agreement of the parties to the dispute.
Mediation shall pe deemed to commence upon the mediator's
receipl of notice of assignment and shall be deemed to
conclude when the dispute is resolved.

b. "Mediator" means a member or employee of the beard or
any other person appointed or requested by the board to assist
parties in reselving disputes invelving collective bargaining
impasses, contested cases, other agency cases, or contract
grievances.

2. A mediator shall not be required to testify in any
judicial, administrative, or grievance proceeding regarding
any matters occurring in the course of a mediation, including
any verobal or written communication or benhavior, other than
facts relating exclusively to the timing ot scheduling of
mediation. A medlator shall not be reguired ¢ produce or
disclose any documents, including notes, memoranda, or other
work product, relating to mediation. otner than gocumanis
relating exclusively to the timing or scheduling of mediation.

This subsecticn shall not apply in any of the f{ollowing




circumstances:

&. 'The testimony, production, or disclosure is reguired by
statute.

b. The testimeony, production, or disclosure provides
evidence of an ongoing or future criminal activicy.

c. The testimony, production. or disclosure provides
evidence of child abuse as defined in section 232,88,
subsection 2.

Sec. 8. Section 22.7, subsection 20, Code Suppiement 1897,
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—

amended by striring the subsection.

-
—

Sec. 9. Section 22.7, Code Supplement 1697, is amendegd by

o]

adding the following new subsection:
NEW SUBSEZECTION. 38. Medlation documents as defined 1in

section §79C.1, except written mediation agreements that

o]

o)

[

resulted from a mediation which are signed on behalf of a

overnment boav. However, written mediation agreements
ri

[

resulting from mediation conducted pursuant te chapter 216

=

shall be xept confidential.

b

Section 216.15B, Code 1897, is amended to resad as
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toliows:

?2:€.15B MEDIATION -~ CONFIDENTIALITY.
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admintstrative-process-raguiring-the-disctosure-of-tne
confidentiat-communtcationas—-If-a-wrireten-confrdentigl

communreation-is—kept-by-the-mediator-tt-must-be-kepe-in-g&

N Ve S N

mediatron-frie-which-ts—matntained-separatety-£rom—the-case

frias--The-confirdenbial-communicattons-may—noc-pe-ineciuded-—in

(AT |

the-commissionts-case-fite~unless-the-persen-providing-che

~)

raformetron-consants-to-tts-tretuston-—in-the-ease-6ile---Phe

Qa2

medration-fite-ts-nok-part-ef-rthe-£frie-made-avaiitable-to-the

S parties-upen-the-comutssionis-receipe-eof-a-right-to-sue

10 tecters--information-naintained-im-the-mediatten-fite-and-nos
il roeinded-in-the-case-frre-ghati-noc-be-constdered-when-making

12 s-recermendatteon-or-decrsion-regerding-sereeningr-prebascie

13 causej;-or-any-issue-rn-&-centested-cxses

14 3r--A-medrator-who-has-reason-to-baiteve-that-a-complatrant
15 sr-respoendent-has-grven-perured-evidence-concerning-a

16 confidential-comnmunisation-ts—-aoh-Sarreda-by—this~ceeceion—-£from
7 dirsecrostng-the-basis-for-this-belitef-to-any-party-te-s-causs
18 in-whick-the-alicged-periury-occurs-or-to-the-approprrate

19 authoritresr-tnctuding-testifying-concerning-ctha-selevars

20 eonfidentigi-communicationss-—-if~a~dispube-ragarding-ohe

2] existence-of-a-nediacion-zgyresment-existsy—the-terns-of-the
2Z medietion-ayresmenty-or—the-conduet-af-the-nediation-process
23 tiesexfr-the-meditator-may-be-examined-regarding-relevant

24 eonfidentiai-communicationss

2 i 2. If mediation is conducted pursuant to this section, the

a0

26 confidentiality of all mediation communications and mediation

27 documenis is npictected as vrovided in section 678C.2.
28 Sec. li. Section 654A.13, Code 1997, is amendedé by

25 striking the section and inserting in lieu thereof the

30 following:

31 654A.13 CCONFIDENTIALITY.

32 1f mediation is conducted pursuant to this chapter, the

confidentiality of all mediation communications and mediation

(V% I 5
B~

documents is protected as provided in section 579C.Z2.

(O]
[Vl

Sec. 12. Section $679.12, Code 1397, is amended by striking

_6._
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the soction and inserting in lieu thereof the following:
3i9.12 CONFIDENTIALITY.

If mediaticn is conducted pursuant to this chapter, the

[

fey

confidenticlity of all medlation communications and mediation
decuments is protected as provided in section 679C.2.
EXPLANATION

This bill creates new (Code chapter 679C relating co
mediation confidentiality in general. The new Code chapisr
provides that if a mediation is conducted pursuant to & court
order, a court-connected medlation progrem, a written
agreenent petween the parties, or a provision of law, all

mecdliation cormunications ang mediation documents shall be
deemad confidential, except under certain circumstances. The
new Code chapter provides that if a mediation is conducted
pursuant to a court order. a court-connected mediaticn
progranm, a written agreement between the parties, or &

~
|

provis:on of law, a mediator or a representative of a ‘
mediation program shall not testify aboul a mediation

communication cr mediation decument in any judicial or

adminictrative proceeding, except under certain circumnstances.

The new (Code chnapter preovides that a mediator or mediaticn

program shall not be liakle for any civil damages for

U
@]
o

ztatemeni, decision, or omission made in the proces
mediation unless acts or omissicns of sad failth, malicious
surpose. or willful or wanton disregar¢ for human rights
safety, Or property are involved.

Thig biii establishes confidentiality provisions for

<

lenon involving collective bargaining disputes be

<

<
public amployment relations board pursuant to Code seciions
20,20 and 20.31. Cther than faclts relating to the Ziming or
schedguling of mediation. z mediator shall not be required to
tescily or produce or disclose any communic
cr documents relating to or occurring during the course of
b I O

mediatlcon. The provisions include a list of exceptions under .
whlch testimony, production, or disclosure may occur.

_‘7_
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The new Code chapter 679C provides that mediation conducted

pursuant to sections 20.20 and 23.31 and mediation conducted

vefore the Iowa industrial commissioner are not subject to aew
Code chapter 679C.

22,

The bill makes conforming amendments in Code chapters i3,

21¢,

6544,

and 6789.
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BOUSE CLIP SHEET FEBRUARY 25, 1998 Page 14

HOUSE FILE 2025

. H-8084
. Amend House File 2025 as follows:

1. Page 3, line 24, by inserting after the word
"property." the following: "This section shall apply
to mediation conducted before the industrial
commissioner and mediation conducted pursuant to
chapter 216."

2. Page 3, by striking lines 26 through 28 and
inserting the following: "Mediation conducted
pursuant to sections 20.20 and 20.31 shall not be
subject to this chapter. Except as provided in
section 679C.4, mediation conducted before the
industrial commissioner shall not be subject to this
chapter. Except as provided in section 679C.4 and
except for mediation conducted pursuant to chapter
216.15B, mediation conducted pursuant to chapter 216
16 shall not be subject to this chapter."

17 3. Page 5, by striking lines 16 through 18 and

18 inserting the following: "governing body. However,
19 confidentiality of mediation documents resulting from
20 mediation conducted pursuant to chapter 216 shall be
21 governed by chapter 216."
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By CHAPMAN of Linn
H-8084 FILED FEBRUARY 24, 1998




