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A BILL FOR 

1 An Act relating to confidentiality in the mediation process. 

2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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S .. F. H.F. 

l SectiJn 1. NEW SECTION. 679C.l DEFINITIONS. 

2 As us~d in this chapter, unless the context sugges:s 

3 othen;ise: 

4 l. 'IM~diatlcn'' means a process in which an i~partia: 

5 person facilita:es the resolution of ~ dispute by promotl~g 

6 volunrary 2grzement of the parties to the dispute. l.~ a 

7 reediatlcr1 the dec~sion-making authority rests with t~e 

8 parties. i'. med.iat.ion commences at 'the time of .~.:-titic:l con::.act 

9 with d mediato: or mediation program and includes all contacts 

10 between t.t~ r..ediz.Lor or a mediation program and c.ny pa·:-ty 

11 until such tirne as a resolution is reached by the parties or 

12 the mediatcon process concludes. 

l3 2. ,.Mediation communication" means any communication or 

14 behavior in connection with a mediation by or between ~ny 

15 parLy, mediator, mediation program, or any other person 

16 pres~nt during a mediation. 

17 3. ''Mediation document'' means any written material: 

18 including copies oZ written material, prepare~ far the purpose 

19 of or in the coucse of, or pursuant to, a mediation, 

20 including; but not l ... miteQ to,. memorandc, notes, f.!.les.-

21 :ec~~dsr a~1 work prc.~duct of a mediator, mediatic~ program~ cr 

22 party,. except that a l/~ediation document'' shall :1ot inc:ude 

23 either of the following: 

24 a. A~ agree~ent by the parties which specifies that th2 

25 mediation docume~ts may be disclosed or enforced. 

26 Sum.'11ary recorC.s of a mediation program necessc.--:y ;.:o 

27 eval::ate or monitor .. he pe~formance of the program. 

28 ''Mediation p~ogram'' means a plan or organizatio~ 

29 th;ough which mediators and ~ne~iations may be provid~e~ 

30 "'Mediatort' means a~ impartial person who ~ac~litates 

31 the r~~··l~ticn of a dispute between parties in the med.~ation 

32 process. 

33 6. 1 'Par~y'' means a mediation pa~ticipant other than 

34 mediator and may be a person, public officer, corporation: 

35 assoc].ation~ or other organization or entity .. either pu~lic or 
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1 private. 

2 Sec. 2. NEW SECTION. 679C.2 CONFIDENTIALITY. 

3 If a mediation is conducted pursuant to a court order, a 

4 court-connected mediation program, a written agreement betweer. 

5 the parties, or a provision of law, all mediation 

6 cow~unications and mediation documents are privileged and 

7 confidential and not subject to disclosure in any judicial or 

8 administrative proceeding except under any of the following 

9 circumstances: 

10 l. When all parties to a mediation agree, in writing, to 

ll disclosure. 

12 2. When a written agreement by the parties to mediate 

11 permits disclosure. 

14 3. When disclosure is required by statute. 

15 4. When a mediation communication or mediation document 

16 provides evidence of an ongoing or future criminal activity. 

17 

1 8 

19 

5. When a mediation communication or mediation document 

provides evidence of child abuse as defined in section 232.68, 

subsection 2. 

20 6. When a mediation communication or mediation document is 

21 relevant to the legal claims of a party against a mediator or 

27 mediation program arising out of a breach of the legal 

23 obligations of the mediator or mediation program. 

24 7. When a mediation communication or mediation document is 

25 relevant to determining the existence of an agreement that 

26 resulted from the mediation or is relevant to the enforcement 

27 of such an agreement. 

28 Sec. 3. NEW SECTION. 679C.3 MEDIATOR PRIVILEGE. 

29 If a mediation is conducted pursuant to a court order, a 

30 court-connected mediation program, a written agreement between 

31 Lhe parties, or a provision of law, a mediator or a 

32 representative of a mediation program shall not testify about 

31 a mediation communication or mediation document in any 

34 judicial or administrative proceeding except under any of the 

35 following circumstances: 
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1 Wh~:1 all parties and the mediator agree: 10 writing, to 

2 disclosure. 

3 2. When disclosure is required by statute. 

4 3. When a mediation communication or mediation document 

5 provides evidence of an ongoing or future criminal activity. 

6 4. Whe~ a media::ion co=unicatior. or mediation document 

7 provides evidence of child abuse as defined in section 232.68, 

8 subsection 2. 

9 5. Wher. a mediation communication or mediation document is 

10 relevant ~o the legal claims of a party against a mediator or 

ll mediation program arising out of a breach of the legal 

1~ obligations of the mediator or mediation program. 

13 s. Provided all parties agree to disclosure, when a 

14 mediation communication or mediation document is relevant to 

15 determining the existence of an agreement that resulted from 

16 the mediation or is relevant to the enforcement of such an 

17 agreement. 

18 Sec. 4. NEW SECTION. 679C.4 MEDIATOR IMMUNITY. 

19 A mediator or a mediation program shall not be liable for 

20 civil damages for a statement, decision, or omission made in 

21 the ?recess of mediation unless the act o~ omission by ~he 

22 mediator or mediation program is made in bad faith, with 

;3 malicious pllrpose, or in a manner exhibiting wiJ.lf~l or wanton 

24 disregard of human rights, safety, or property. 

25 Sec. 5. NEW SECTION. 679C.S EXCLUSIONS. 

26 ~Pdiation conducted pursuant to sections 20.20 and 20.31 

27 and ~12diation conducted Defer~ the indust: ial commissioner 

28 shal~ .·;ot be subject to this chapte~. 

2S Sec. 5. Section ~3.14, Cede 1997, 1s amended to !ead 2s 

)Q follOVlS: 

11 13.14 FARM MEDIAT!ON SERVICE-- CONFIDENTIALITY. 

12 Meetings of the farm mediation service are closed 

33 meetings and are not subject to chapter 21. 

34 i7--Werba±-er-written-~nferrn&tien-re±at~ng-to-the-meciiation 

35 proees5-and-transm~tted-between-~-party-to-~-d±spote-dncl-the 
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l fa~m-med~at±on-3e~viee;-i~ez~ding-a-ffied±ate~-or-the-medi~tie~ 

2 staff,-o~-a~y-other-pe~son-present-dtt~±ng-any-stage-e~-the 

1 med±a~ion-p~oeese-eendtteted-by-tne-ser~±ee,-wnether-reftee~ee 

4 in-notes,-memoranda,-or-other-wbr~-prodttets-±n-tMe-ease-fi±es, 

5 ~s-a-eonfidentia±-eommttnieation~--Mediators-and-st~ff-memhe~e 

6 snat±-not-be-exam±ned-in-any-jttd±eia±-or-adm±nistrat±ve 

7 proeeedin~- reg a l'eing-eoi"lf ±dent ±a:i:- eoi'MitH!ieat ±or's -and -a!'e- not 

8 Stibjee~-to-jttdieia±-or-atiminist~at±ve-?~oeess-reqttiring-the 

9 d~se}osttre-of-eonridentia±-eommttnieat±ons~ 

10 3 2. Confidentiality is also protected as provided in 

11 section 65~A~i3 679C.2. 

l 2 Sec. 7. NEW SECTION. 20.31 MEDIATOR PRIVILEGE. 

11 l. As used in this section, unless the context otherwise 

14 requ1res: 

15 a. "Mediation II 

lc person attempts to 

means a process in which an impartial 

facilitate the resolution of a dispute by 

l7 

18 

19 

20 

21 

n 
23 

24 

2S 

26 

27 

28 

29 

30 

promoting voluntary agreement of the parties to the dispute. 

Mediation shall be deemed to commence upon the mediator's 

receipt of notice oE assignment and shal~ be deemed to 

conclude when the dispute is resolved. 

b. "Mediator" means a member or employee of the board or 

any other person appointed or requested by the board to assisc 

parties in resolving disputes involving collective bargaining 

impasses, contested cases, other agency cases, or conr.ract 

grievances. 

2. A mediator shall not be required to testify in any 

judicial, administrative, or grievance proceeding regarding 

any matters occurring in the course of a mediation, including 

any verbal or written communication or behavior~ other than 

facts relating exclusively to the timing or scheduling of 

31 mediation. A mediator shall not be required .c produce or 

32 disclose any documents, including notes, memoranda, or other 

33 work product, relating to mediation: other than docume~ts 

34 relatliiq exclusively to the timing or scheduling of mediation. 

35 This subsection shall not apply in any of the following 
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l circumstances: 

2 ~- The testimony, production, or disclosure is required by 

3 statute. 
4 b. The testimony, production, or disclosure provides 

5 evidence of an ongoing or (uture criminal activicy. 

6 c, The testimony, production, or disclosure provides 

7 evidence of child abuse as defined in section 232.68, 

8 subsection 2. 

9 Sec. 8. Section 22.7, subsection 20, Code Supplement 1997, 

10 1s amended by stri~ing the subsection. 

ll Sec. 9. Section 22.7, Code Supplement 1997, is amended by 

12 adding the following new subsection: 

13 NEW SUBSECTION. 38. Mediation documents as defined i~ 

:4 section 679C.l, except written mediation agreements that 

lS result<>d from a mediation which are signed on behalf of a 

16 government boGy. However, written mediation agreements 

17 resulting from mediation conducted pursuant to chapter 216 

l8 shall he ~ept confidential. 

19 S -A . ec. .1. v. Section 216.158, Code 1997, is amended to read as 

20 follows: 

2l 7.6.:58 MEDIATION-- CONFIDENTIALITY. 

Fo( the purposes of this section, ''mediator:' shall be 

/.3 t=:e person v;:-icing by '::he ccm.-r.iss.!.on to co~duc'C. 

24 mediation of a complaint filed under this chapter. Th2 

25 written designation must specifically refer to this section. 

33 ~~Gcr-~~±s-sect~e~-sha~t-~ot-~e-~~~~±ned-~n-a~y-jti0±~~2Y-e~ 

14 a~m~n±strat~ve-??O~eed~~;-r~9Br~i~g-~~e-eeftf~~ent±e~ 

3 5 ~~mr:-:nn:: e£ t ions -a:-;d -a re-rie'e- Stlbjee{~ -·Co- jttd ieia:t -o~ 
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acim±n±st~ative-proee~s-~~~~±ring-the-disetos~~e-of-th~ 

eonf±dent±at-eo~.~n±eat±ons.--ff-a-wr±tten-eonf±d~ntia± 

eo~m~n~eation-±s-kept-by-the-med±etor-±t-m~st-be-kept-±n-a 

w.ed±at±o~-fi±e-whieh-±s-ma±nta±ned-separatety-from-the-ease 

file.--The-eonf±dent±at-eommHn±eat±ons-may-not-be-±ne±tlded-in 

the-eommiss±on~s-ease-fi±e-un±ess-the-persen-p~ov±d±ng-0~e 

±nformet±on-eonsents-to-±ts-±ne±Hsion-±r.-the-ease-fite.--The 

med±ation-f±±e··±s-not-part-of-the-fite-made-awa±±abte-to-the 

pa~t~es-Hpon-the-eo~~±ss±on~s-~eee~p~-of-a-~ight-to-stte 

tetter~--fftfo~~ation-rnai~tsified-±n-the-~ed±at±en-file-avcl-not 

±n~lnded-in-the-case-f±±e-sha!l-noe-be-cons±clered-when-mak±ng 

a-reeo~mendat±on-or-deeision-~ega~d±ng-se~eening,-p~obab±~ 

canse;-n~-any-issHe-~n-e-centested-ease• 

3~--A-~ed±ator-who-~ss-reason-to-be±±eve-that-a·-com~~Qinant 

e~-~espondent-has-g±~en-perjn~ed-ev±clence-eonee~~i~g-a 

eel'l ~±dent i a'!:- e"1<tl'1l\1:-, ±eat :i: en-± s -l'l.ot-¢a r ~ ed-by- t i'l is-see\:± e>l'l- 'from 

cliseiosing-the-basis-for-th±s-be±ief-to-any·-party-to-a-caase 

~~-whieM-t~e-atieged-perjary-oce~rs-er-te-the-appro~riBte 

8Qthoritizs7-±He~~d±ng-te~t±~yi~q-eonee~rt±n~-~he-~ele~ar~ 

~en[,ideft~ial-eornmtlnieacio~s.--ff-~-d±sptl~~-~egarding-~~e 

existe~ee-of-d-m~cl±at±on-~~~eeMefl~-e~is~s 1-th~-~errns-of-the 

Medi~~io~-ag~eemefi~7-or-the-eondtiet-o~-~he-m2ri±at±o"-~~oeess 

it5eif7-the-mediator-may-be-exam±fted-re9arciin;-rele•snt 

24 eonf±oentie±-eommtlniee~io~s. 

2. If mediation :s conducted pursuant to this section, the 

26 confidentiality of all mediation communications and mediation 

27 documents is o"otected as orovided in section 679C.2. 

28 Sec. ll. section 654A.l3, Code 1997, is amended by 

29 striking the section and inserting in lieu thereof the 

10 following: 

31 6~4A.l3 CONFIDENTIALITY. 

32 If mediation 1s conducted pursuant to this chapter, the 

33 confidentiality of all mediation corr~unicatlons and mediation 

A 34 documents is protected as provided in section 679C. 2. 

~ 35 Sec. 12. Section 679.12, Code 1997, is amended by striking 
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l the s~cliOJl and inserting in lieu thereof the following: 

2 ~ '(l , ~­

·~J,..,. . .l.L. CONFIDENTIALITY. 

3 If medi~tion 1s conducted pursuant to this chapter, the 

4 confidenti~li~y of all mediation communications and mediation 

5 documents is protected as provided in section 679C.2. 
(j EXPLANATION 

7 This hi~l creates n~w Code chapter 679C relating co 

8 mediation confidentiality in general. The new Code chapter 

9 provirles 

10 order, a 

ll agreenient 

12 mediation 

that if a mediation is conducted pursuant to 2 court 

court-connected nediatic>n program, a written 

between the parties, or. a provision of law, all 

communications and mediation documents sh~ll be 

13 deentad confidential, except under certain circumstances. The 

l4 new Code chapter provides that i.f a mediation is conducted 

15 pursuant to a court orcer, a court-connected mediation 

16 program, a written agreement between the parties, or a 

17 provision a mediator or a representative of a 

18 mediat.~o~ program shall not testify about a mediation 

19 communication or mediation document in any judicial or 

20 adml~istrative proce~ding, except under certain ci:cumsta~ces. 

2l ~he ~e~ Code chapter provides that a mediator or mediation 

L2 program shall P-ot oe 

73 ~tatemenl, decision, 

liable for anv 8ivil darnaoes fo~ ~ . .. 
or omission made ~n the process of 

24 mcdiatlo~ tinless acts o; ornissiot1S of bad faith, malicious 

2S purpose, or willful Oc wanton disregarc for human rights, 

26 safety: or property are involved .. 

)'I T~is bi~i establishes confidentiality provisions for 

28 ffiedi~ .~on involving collective ~argaining disputes before the 

29 p~:hlic employment rc:aticns board pursuar1~ to Code sections 

10 )C.20 end 20.31. Other than facts relating to the :ixing or 

31 srhedu: ~~s of med~atlon, ~mediator shall not be required to 

32 testify or produce or disclose ar.y co~~u~icetions, ~ch~vior, 

33 or documents relating to or occur~i~g during the course of 

34 mediation. The provisions include a list of exceptions under 

35 which testimony, production, or disclosure may occur. 

-7-
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1 The new Code chapter 679C provides that mediation conducted 

2 pursuant to sections 20.20 and 20.31 and mediation conducted 

J bE'fore the Iowa industrial coimnissioner are not subject to new 

4 Code cl1apter 679C. 

5 The bill makes conforming amendments in Code chapters 13, 

6 22, 216~ 654A, and 679. 
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HOUSE CLIP SHEET FEBRUARY 25, 1998 Page 14 

HOUSE FILE 2025 
H-8084 

.A. 1 Amend House File 2025 as follows: 
,., 2 1. Page 3, line 24, by inserting after the word 

~. ·· i:l' 
;,,,, 

3 "property." the following: "This section shall apply 
4 to mediation conducted before the industrial 
5 commissioner and mediation conducted pursuant to 
6 chapter 216." 
7 2. Page 3, by striking lines 26 through 28 and 
8 inserting the following: "Mediation conducted 
9 pursuant to sections 20.20 and 20.31 shall not be 

10 subject to this chapter. Except as provided in 
11 sect:on 679C.4, mediation conducted before the 
12 industrial commissioner shall not be subject to this 
13 chapter. Except as provided in section 679C.4 and 
14 except for mediation conducted pursuant to chapter 
15 216.158, mediation conducted pursuant to chapter 216 
16 shall not be subject to this chapter." 
17 3. Page 5, by striking lines 16 through 18 and 
18 inserting the following: "governing body. However, 
19 confidentiality of mediation documents resulting from 
20 mediation conducted pursuant to chapter 216 shall be 
21 governed by chapter 216." 

By CHAPMAN of Linn 
H-8084 FILED FEBRUARY 24, 1998 
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