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1 1 Section 1. Section 237.13, subsection 1, paragraph b, Code
1 2 1995, is amended to read as foll ows:
1 3 b. A

" . . . L : .

1 4

—pu-suant—to—secti-or—633-55F-—o+—a
— conservat or appoi nted on

1 5 voluntary petition of a ward pursuant to section 633.572,

1 6 provided the ward has an inconme that does not exceed one

1 7 hundred fifty percent of the current federal office of

1 8 nmnagenent and budget poverty gui delines and who does not have
1 9 resources in excess of the criteria for resources under the

1 10 federal supplenental security inconme program However, the

1 11 ward's ownership of one residence and one vehicle shall not be
1 12 considered in determ ning resources

113 Sec. 2. Section 633.3, Code 1995, is amended by adding the
1 14 foll owi ng new subsecti ons:

115 NEW SUBSECTI ON. 9A. "Court evaluator" neans a person with
1 16 know edge of personal care skills, the problens associated

1 17 with disabilities and functional linmtations, and the private
1 18 and public resources available to address the type of all eged
119 limtations of the proposed ward, including but not limted to
1 20 an attorney at law or a health care professional. "Court

1 21 evaluator" may include a staff representative of the place of
1 22 residence of a proposed ward if the proposed ward resides in a
1 23 health care facility, a hospital, a school, or a chemca
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24 substance abuse facility, and if the staff representative has

25 the specified know edge required under this subsection

26 NEW SUBSECTI ON. 18A. "Functional limtations" means the

27 behavior or condition of a person which inpairs the person's

28 ability to care for the person's personal safety or to attend

29 to or provide for necessities for the person.

30 NEW SUBSECTI ON. 20A. "Health care professional" neans a

31 person licensed to practice nedicine and surgery pursuant to

32 chapter 148, physical therapy pursuant to chapter 148A,

33 osteopat hy pursuant to chapter 150, osteopathic nedicine and

34 surgery pursuant to chapter 150A, nursing pursuant to chapter

35 152, psychol ogy pursuant to chapter 154B, social work pursuant
to chapter 154C, or marital and fam |y therapy or nental

1
2 health counseling pursuant to chapter 154D

3 NEW SUBSECTI ON. 24A. "Legal settlenment"” neans | ega
4 settlenment as acquired pursuant to section 252.16.
5
6
7

Sec. 3. Section 633.3, subsection 22, Code 1995, is
anended to read as foll ows:
22. I nconpetent

—— i ncludes
— neans the condition of any
2 8 person who has been adjudicated by a court to

—be—i-necapable—of

2 9



a deci si on-maki ng capacity which is so
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inmpaired that the person is unable to care for the person's
personal safety or to attend to or provide for necessities for

the person such as food, shelter, clothing, or nedical care
wi t hout which physical injury or illness may occur.

Sec. 4. Section 633.12, Code 1995, is amended to read as
foll ows:

633.12 COUNTY OF JURI SDI CTI ON.

The court of each county shall have original and exclusive
jurisdiction to adm nister the estates of all persons who are
resi dents of the county, or who were residents at the tinme of
their death, and all nonresidents of the state who have
property, or who die |eaving property in the county subject to
adm ni stration, or whose property is afterwards brought into
the county; to appoint conservators for nonresidents having
property in the county; and to appoi nt conservators and
guardi ans of residents of the county or of persons present in
the county.

Sec. 5. Section 633.22, subsection 1, Code 1995, is
amended to read as foll ows:

1. The appointnment of personal representatives who are
residents of the state,

" . : . ,
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the fixing and determ ning of the anount of the bond, or
wai ving the sane when pernmitted by law or by will, and the
approval of any and all bonds given by fiduciaries in the
di scharge of their duties.

Sec. 6. Section 633.552, Code 1995, is anmended to read as
fol |l ows:

633.552 PETI TI ON FOR APPO NTMENT OF GUARDI AN.

Any person may file with the clerk a verified petition for
t he appoi ntment of a guardian. The petition shall state the
following information so far as known to the petitioner.

1. The nane,

of birth, and post office address of

the proposed ward.
2. That the proposed ward is in either of the follow ng
categori es:
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Is a mnor.

b. Is a person whose decision-making capacity is so
inpaired that the person is unable to care for the person's
personal safety or to attend to or provide for necessities for
the person such as food, shelter, clothing, or nedical care
wi t hout which physical injury or illness mght occur.

3. The nane,_ tel ephone nunber, and post office address of
t he proposed guardi an,

such person is qualified to

3 23 serve in that capacity, and the identity of any ward for whom
3 24 the person is currently acting as guardian or seeking to

3 25 becone guardi an.
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4. That the proposed ward is a resident of the state of
lowa or is present in the state

5. The nane and address of the person or institution, if
any, having the care, custody, or control of the proposed
war d.

6. The nane, telephone nunmber, and post office address of
any nearest relatives or friends of the proposed ward as
foll ows:

a._ If the proposed ward is a nminor, all of the foll ow ng,

if applicable:

(1) Any parent of the minor, if any.

(2) Any adult with whomthe nminor resides, if any.

b. If the proposed ward is an adult, all of the follow ng,
if applicable:

(1) Any spouse and adult children of the proposed ward, if
any.

(2) Any adult siblings and any parent of the proposed
ward, if any.

3 An erson with whomthe proposed ward resides, if

any.

7. 1f the proposed ward is an adult, the petition shal
include a brief description of the nature and degree of the
al l eged inconpetency including any functional limtations and
a description of any acts or behavior of the proposed ward

whi ch warrant the appointnent of a guardian.
8. Any standby, current, or prior guardianship, in any

state, concerning the proposed ward, including the nane of the
guardi an and the current status of the guardi anship.

9. The nane, tel ephone nunber, and post office address of
any agent designated under a durable power of attorney of
whi ch the proposed ward is the principal. The petitioner
shall attach a copy of any power of attorney, if avail able.

10. Any other information which the petitioner believes
wll assist the court in determning the need for the
appoi nt nent of a guardi an.

Sec. 7. NEWSECTION. 633.552A EVALUATI ON OF PROPCSED
WARD.

An eval uation by a health care professional of the proposed
ward's physical and nental condition, including a description
of the nature, type, and extent of the proposed ward's
functional limtations, shall be attached to the petition or
filed with the court at |east fourteen days prior to the
hearing on the petition.

Sec. 8. Section 633.554, Code 1995, is anended to read as
foll ows:

633.554 NOTI CE




—FO-PRORPASED-WARD
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1. If the proposed ward is an adult

}E

gorioooioioTororororo1 01010101 0101010101

a. Notice of the filing of the petition shall be served
upon proposed ward in the manner of an original notice and the
content of the notice is governed by the rules of civi
procedure governing original notice.

b. Notice shall be provided to all persons designated in
the petition pursuant to section 633.552, subsections 6, 8, 9,
and 10, unless the person designated is the petitioner

2. If the proposed ward is a ninor, notice in the manner
of original notice shall be provided to the parents or
guardian of the proposed ward and to any adult persons with
whom the minor resides, unless the parent or adult person is
the petitioner

3. |If the proposed ward is a mnor or if the proposed ward
is an adult under a standby petition and the court determ nes,
pursuant to section 633.561, subsection 1, that the proposed
ward is entitled to representation, notice in the manner of
original notice, or another form of notice ordered by the
court, given to the attorney appointed to represent the ward
is notice to the proposed ward

Sec. 9. Section 633.555, Code 1995, is anended to read as
foll ows:

633. 555 PLEADI NGS AND TRI AL

—RULES O CGPHL—PROCEDBURE
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EVAL UATI ON
1. After the petition has been filed, the court shall set
a date for hearing on the issue of inconpetency, and shal

provi de notice of the hearing in the manner provided for
notice of the filing of the petition pursuant to section
633. 554.

2. The court may appoint a court eval uator who shall
submit a witten report to the court follow ng conpletion of
the court evaluator's duties. The court may appoint
additional court evaluators as necessary. The duties of the
court evaluator include all of the foll ow ng:

a. Retaining a nedical expert to evaluate the proposed
ward. |f the petition includes an evaluation by a health care
prof essional who is a nedical expert, the court evaluator may
submt the previously conpleted evaluation. The court
evaluator nmry review and inspect the records of any previously
conpl eted evaluation or any other nedical, psychological, or
psychiatric exanm nations of the proposed ward if the court
determines that the records will assist the court evaluator in
conpleting the report.

b. Meeting with the proposed ward and di scussing, in a
manner which the proposed ward i s reasonably expected to
understand, the nature and possible consequences of the
proceedi ngs, the general powers and duties of a guardian, and
the rights of the proposed ward, including the right to
counsel

C. Interviewing the petitioner, or, if the petitioner is a
facility or agency, an individual within the facility or
agency who is fanmliar with the proposed ward's condition,
affairs, and situation

d. Interviewing other persons listed in the petition.

e. Interviewing or consulting with professionals having
specialized know edge in the area of geriatrics or in the
proposed ward's all eged i nconpetency including functiona
limtations including but not linted to nental retardation,
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devel opnental disabilities, and chemical or substance abuse
dependency._

f. Preparing a report for the court, which is dated and
signed by the court evaluator, which includes all of the
follow ng reconmendations or information

(1) The need for legal counsel for the proposed ward.

(2) The proposed ward's ability to be present at or to
participate in any hearing on the petition.

(3) Third-party assistance resources available to the
proposed ward and the sufficiency and reliability of the
resources to neet the proposed ward's needs.

(4) The functional limtations of the proposed ward with
respect to activities of daily living and any prognosis as to
the possibility of inprovenent or possibility of reversibility
of any physical or nental disability or chenical or substance
abuse dependency.

(5) The proposed ward's understandi ng and appreciation of
the nature and consequences of an inability to manage the
activities of daily living.

(6) The proposed ward's preferences, w shes, and val ues
with regard to managing the activities of daily |iving

(7) The least restrictive formof intervention consistent
with the proposed ward's functional limtations and the

recommended extent of the powers to be assigned to the
guardi an.

(8) The financial resources and approxi mate val ue of the
proposed ward's property.

(9) The existence, if any, of persons financially
dependent on the proposed ward and the assistance they
require.

(10) The suitability of the petitioner in identifying and
neeting the needs of the proposed ward.

(11) Potential conflicts of interest, including but not
limted to, financial interests if any, existing between or
anong famly nenbers and other interested parties.

(12) Additional parties who should be provided notice and
the opportunity to be heard.

(13) Any other issues to be addressed at the request of
the court.

g. The notes, records, and reports collected by the court
evaluator shall be available to the court, to the proposed
ward or the ward's legal counsel, to the petitioner or the
petitioner's legal counsel, and to any other person who the
court determ nes has a need.

h. The cost of the court evaluator and the expenses
associated with perfornming the evaluator's duties shall be
paid by the proposed ward, or, if the proposed ward is
indigent, by the county of |legal settlenent. If no county of
legal settlenent exists, the costs shall be borne by the
state.

3. The proposed ward shall be present at any hearing on
the petition, unless there is good cause shown for the
absence. The hearing nmay be cl osed upon the request of the
proposed ward for good cause shown.

4. Al other pleadings and the trial of the cause shall be
governed by the Rules of Gvil Procedure. The cause shall be
tried as a law action, and either party shall be entitled to a
jury trial if demand is made therefor as provided by the Rul es
of Civil Procedure.

Sec. 10. NEWSECTION. 633.555A JURI SDI CTI ON AND VENUE.

1. If the court appoints a guardian, the court shal
appoint a guardian who is a resident of this state.

2. Venue for a guardianship proceeding is in the district
court of the county of residence of the proposed ward or where
the proposed ward is present.

3. The court may transfer the proceeding to another court
if the court finds that it is in the interest of justice
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23 4. Any guardi anship involving a mnor shall neet the

24 requirenents of the uniformchild custody jurisdiction Act

25 pursuant to chapter 598A.

26 Sec. 11. Section 633.556, Code 1995, is anended to read as

27 foll ows:
28 633. 556 APPO NTVENT OF GUARDI AN.
29

32 The determ nation as to the appointnent of a guardian, the
33 type of guardianship, and the specific areas of protection,
34 managenent, and assistance to be granted, shall be the
35 exclusive decision of the court. In order to appoint a

1 guardian, the court nust find that the proposed ward neets the
2 criteria of section 633.552, subsection 2. In nmaking the

3 determnation, the court shall consider the proposed ward's

4 functional limtations and the extent to which any functiona

5 limtations inmpair the proposed ward's ability to care for the
6 person's personal safety or to attend to or provide for

7 necessities. The court shall grant specific powers to the

8 guardi an which constitute the least restrictive form of

9 intervention consistent with the findings regarding the
10 proposed ward's functional limtations. Prior to
11 establishing, nodifying, or termnating a guardi anship, the
12 court shall consider whether a guardi anship pursuant to
13 section 633.635 is appropriate and whether third-party
14 assistance is available to neet a ward's or proposed ward's
15 need for necessities, if credible evidence of third-party
16 assistance is adduced from any source.
17
18
19
20
21
22
23
24
25
26

Sec. 12. NEW SECTION. 633.556A STANDARD OF PROOF AND
BURDEN OF PERSUASI ON.

1. The determ nation of inconpetency of the proposed ward
or ward and the deternination of the need for the appointnent
of a guardian or of the nodification or term nation of a
guardi anshi p shall be supported by clear and convincing
evi dence.

2. The burden of persuasion is on the petitioner in an
initial proceeding to appoint a guardian. Followi ng a prina
facie showing that the proposed ward or ward has sone

27 deci sion-maki ng capacity, the burden of persuasion is on the
28 guardian in a proceeding to nodify or ternminate a

29 guardi anshi p.

30 Sec. 13. Section 633.559, Code 1995, is anmended by adding
31 the follow ng new unnunbered paragraph

32 NEW UNNUVBERED PARAGRAPH. A person who is qualified and
33 suitable or who is noninated as a proposed guardian in a

34 standby petition may be appointed as the guardian of an adult
35 ward.

Sec. 14. Section 633.560, Code 1995, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

633.560 GUARDI ANSHI P — STANDBY BASI S

1. An individual who has sufficient capacity to forma
preference may at any tine nom nate another person to act as
the individual's guardi an on a standby basis.

2. The individual may execute a petition for the
appoi nt ment of a standby guardi an upon the express condition
that the petition shall be acted upon by the court only upon
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10 11 the occurrence of an event specified in the petition or if the
10 12 individual is determned to neet the criteria pursuant to

10 13 section 633.552, subsection 2, paragraph "b".

10 14 3. The standby petition may be deposited with the clerk of
10 15 the county in which the individual resides or with any other
10 16 person. The standby petition may be revoked at any tinme prior
10 17 to the appointnment of a guardian by destruction of the

10 18 petition by the petitioner or by executing an acknow edged

10 19 instrunment of revocation.

10 20 4. If the petitionis filed with the clerk, the petition
10 21 may be brought for hearing upon the filing of a verified

10 22 statenment that the requisite event has occurred or the

10 23 requisite criteria have been net. |If the petition has not

10 24 been filed with the clerk, the petition may be brought for

10 25 hearing by filing with the clerk both the petition and the

10 26 verified statenent.

10 27 5. Following the filing of both the petition and the

10 28 verified statement, the court, w thout notice, may support the
10 29 person nominated as guardi an or nmay set the petition for

10 30 hearing

10 31 6. The powers of the guardian shall be limted to the

10 32 powers specified in the petition or by the court followi ng a
10 33 hearing on the petition.

10 34 Sec. 15. Section 633.561, subsection 4, Code 1995, is

10 35 anended by adding the foll owi ng new paragraph after paragraph
11 1 d and by relettering the subsequent paragraphs:

11 2 NEW PARAGRAPH. e. Provide notice to all persons

11 3 identified in the petition pursuant to section 633.552,

11 4 subsections 6, 8, 9, and 10. In the course of representation,
11 5 an attenpt shall be nmade to identify and inform persons wthin
11 6 the categories specified in the petition who have not been

11 7 included in the petition. Notice may also be provided to any
11 8 other person who has information which will assist the court.

11 9 Sec. 16. Section 633.562, Code 1995, is anended to read as

11 10 fol |l ows:

11 11 633.562 NOTI FI CATI ON OF GUARDI ANSHI P PONERS

11 12 In a proceeding for the appoi ntment of a guardi an, the

11 13 proposed ward shall be given witten notice which advises the
11 14 proposed ward that if a guardian is appointed, the guardi an
11 15 may

— - hout—cout—appoval—
— nmeke decisions regarding the
11 16 ward's personal safety or provide for

11 21 necessities. The notice shall also advise the proposed ward
11 22 that, upon the court's approval, the guardi an may

—changethe



11 23

0 i d S i d ’
11 24

—and
— arrange for mmjor elective surgery or any other
11 25 nonenergency nmj or nedi cal procedure or consent to the
11 26 withholding or withdrawal of |ife-sustaining procedures
11 27 pursuant to chapter 144A. The notice shall clearly advise the
11 28 proposed ward in bol dfaced type of a mninum size of

—ten
11 29 fourteen points, of the right to counsel and the potentia
11 30 deprivation of the proposed ward's civil rights.

—h—an

11 31

ol i anchi .

— The notice shall be
11 32 served upon the proposed ward with the notice of the filing of
11 33 the petition as provided in section 633.554.
11 34 Sec. 17. Section 633.634, Code 1995, is anended to read as
11 35 fol |l ows:
12 1 633. 634 COWVBI NATI ON OF

—VOLUNFARY—AND
— STANDBY PETI Tl ONS
12 2 WTH

—HNVOEUNFARY
— PETITI ON FOR

—HEARING

— APPO NTMENT OF GUARDI AN
12 3 If prior to the tine of hearing on a petition for the
12 4 appointnent of a guardian or a conservator, a petition is
12 5 filed under the provisions of section

—8633-557
— 633. 560,
12 6 633.572,_ or 633.591, the court shall conbine the hearing on
12 7 such petitions and determ ne who shall be appointed guardi an
12 8 or conservator, and such petition shall be triable to the
12 9 court.
12 10 Sec. 18. Section 633.635, Code 1995, is anended to read as
12 11 fol |l ows:
12 12 633.635 RESPONSI BI LI TI ES OF GUARDI AN
12 13

_ : |t he follow |

12 14

e . . it . :
12 15
. di : , F | . :
12 16



12 33 1. A guardian shall have only the powers specified by the




12 34 court, consistent with the findings of the court regarding the

12 35 proposed ward's or ward's functional limtations.
13 1 2. In addition to the powers of the guardian specified
13 2 pursuant to subsection 1, the guardian may be granted
13 3 additional powers, only with the prior approval of the court,
13 4 including any of the foll ow ng:
13 5
—b—
— a. Arranging the provision of major elective surgery or
13 6 any other nonenergency maj or nedical procedure.
13 7
——
- b
—Consent

— Consenting to the w thhol ding or w thdrawa
13 8 of life-sustaining procedures in accordance with chapter 144A.
13 9




—f—
— g. Oher information requested by the court or useful
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3. A ward retains all rights not delegated to a guardian
by the court, including but not limted to any rights to |ega
representation and the right to provide records to the ward's
attorney.

Sec. 19. NEW SECTION. 633.668A GUARDI AN EDUCATI ON
REQUI REMENTS.

1. Award is entitled to a guardian whomthe court
determnes to be sufficiently conpetent to performthe duties
of a guardi an necessary to protect the interests of the ward.

2. A person appointed by the court as guardian shall
receive a mnimmof two hours of instruction and training
related to, but not linmted to, all of the follow ng:

a. The legal duties and responsibilities of a guardian.

b. The rights of a ward.

c. The availability of local resources to aid the ward.

d. The preparation of habilitation plans and annua
guardi anshi p reports.

3. A person appointed by the court as a guardi an shal
complete the two required hours of instruction and training
within the three-nonth period follow ng the appoi ntnent as
guardi an. The instruction and training shall be conpleted
through a course approved by the |owa supreme court.

4. Expenses incurred by the guardian in satisfying the
education and training requirements under this section may be
rei mhursed by the ward's estate.

5. The court, for good cause shown, may waive the
education and training requirenments or nmay inpose additiona
education and training requirenents.

Sec. 20. Section 633.669, subsection 2, Code 1995, is
amended to read as foll ows:

2. Reports required by this section nust include:

a. The current nmental and physical condition of the ward,_
including the necessity for any physical, dental, or nental
health exanminations to deternine the current needs of the
war d.

b. The present living arrangenent of the ward, including a
description of each residence where the ward has resided
during the reporting period as well as a statenent as to the
suitability of the ward's current residence in neeting the
needs of the ward.

c. A summary of the nedical, educational, vocational
dental, habilitative, and other professional services provided
for the ward and a plan for provision of those services during
the subsequent year.

d. A description of the guardian's visits with and
activities on behalf of the ward.

e. A recomendation as to the need for continued
guardi anshi p and any recomendations relating to the scope of
t he guardi anshi p.

f. A statenment of the social and personal services
utilized by the ward, including the social skills of the ward
and mai ntenance of interpersonal relationships.

in the opinion of the guardian

Sec. 21. Section 633.669, Code 1995, is anmended by adding
the foll owi ng new subsecti ons:

NEW SUBSECTION. 7. If the annual report sets forth any
reason for nodification of the powers authorized by the court,
the guardi an shall make an application for nodification within
ten days of the filing of the report and shall provide notice
to the persons entitled to notice in accordance with section
633. 554.

NEW SUBSECTION. 8. Any interested person nmay request a
hearing on the report. The court nmay order the guardian to
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attend the hearing on the report on the court's own notion or
on the petition of any interested person.

Sec. 22. NEWSECTION. 633. 669A EXAM NATION OF I NI TIAL
AND ANNUAL REPORTS

1. Wthin thirty days of the filing of the initial and
annual reports, the chief judge of the judicial district shal
exam ne, or cause to be exam ned by a person designated by the
presiding judge, all reports filed by the guardian.

2. a. |If the guardian fails to file the initial or annua
report, the person authorized to exam ne the report shal
demand that the guardian file the report within fifteen days
after the service of the demand upon the guardian. A copy of
the demand shall be served upon the guardian by certified
mai | .

b. If the person authorized to exani ne the report
determ nes that a nore conplete or satisfactory report should
be filed, the person authorized to exanm ne the report shal
demand that the guardian file a revised report within fifteen
days of the service of the denand upon the guardian. A copy
of the demand shall be served upon the guardian by certified
mai | .

c. |If the guardian fails to conply with a denand under
this subsection, the court nmay enter an order requiring
conmpliance with the demand and rmay deny or reduce the anount
of conpensation of the guardian or may renove the guardian

Sec. 23. Section 633.675, Code 1995, is anended to read as
foll ows:

633. 675 CAUSE FOR MODI FI CATI ON OR TERM NATI ON.

A guardi anship shall cease or shall be subject to
nodi fication, and a conservatorship shall term nate, upon the
occurrence of any of the follow ng circunstances:

1. If the ward is a mnor, when the ward reaches full age
2. The death of the ward.
3.

— In the case of a conservatorship, upon a

16 14 determ nation by the court that the ward is conpetent and
16 15 capabl e of nmamnaging the ward's property and affairs, and that
16 16 the continuance of the

i anchi

— conservatorshi p woul d
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16
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18
19
20

27
28
29
30
31
32
33
34
35

not be in the ward's best interests.

4. |n the case of a guardi anship, upon a deternination by
the court that the ward is not inconpetent. Additionally, the
court shall consider the availability of third-party
assistance in neeting the ward's necessities if credible
evi dence of such assistance is provided by any source.

5. Upon the disability, illness, or death of the guardian

6. Upon the renpval of the ward fromthis state or if
reasonabl e access to the ward by the guardian is not possible.

Upon determi nation by the court that the
conservatorship or guardianship is no | onger necessary for any
ot her reason

Sec. 24. Section 633.679, Code 1995, is anended to read as
foll ows:

633.679 PETITION TO MODI FY OR TERM NATE.

At any tine after the appointnment of a guardi an or
conservator, the person under guardi anship or conservatorship,_
the guardian, the conservator, or any interested party may
apply to the court by petition

_aitegi I I ,
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—l-onrger—a—proper—subject—theresft—and
— asking that the
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guardi anshi p or conservatorship be nodified or term nated.

Upon the filing of a petition, the court may order
nodification or ternination of the guardi anship, the
conservatorship, or both. Prior to the issuance of the order,
notice of the petition to nodify or term nate shall be
provided to all persons entitled to notice pursuant to section
633.554 and all persons entitled to notice shall be provi ded
the opportunity to provide evidence supporting continuance,
nodification, or ternmination or the conservatorship or
guardi anship at a hearing on the petition. The action shal
be triable as a proceeding in equity. The ward is entitled to
representation in the sane nanner as provided in section
633.561 and the court shall make every reasonable effort to
enable the ward to be present and to participate in the
proceedings. In making a determ nation, the court may appoint
a court evaluator to investigate the situation. A
determination to continue, nodify, or terminate a guardi anship
or conservatorship shall be based upon clear and convincing
evidence. The burden of persuasion in the continuation,
nodification, or termnation of a guardianship or
conservatorship is on the petitioner. 1In a petition to
term nate a guardi anship or conservatorship, a ward shall make
a prima facie showing that the ward has deci si on- maki ng
capacity. Following the initial showing by the ward, the
guardi an or conservator shall have the burden of persuasion to
denponstrate by clear and convincing evidence any inconpetency
on the part of the ward.

Sec. 25. NEWSECTION. 633.680A PETITION TO REMOVE
GUARDI AN OR CONSERVATOR — BASI S FOR REMOVAL.

Upon a petition by any interested person or on the court's
own notion, the court nmay renove a guardi an or conservator or
order other appropriate relief if the guardian or conservator

meets any of the follow ng:
1. |Is acting under letters secured by naterial
m srepresentati on or m stake, whether fraudul ent or innocent.
2. Is incapacitated or is suffering froman illness,
i ncl udi ng substance abuse, which affects fitness for office,
or is award in this state or any other jurisdiction.
3. Is convicted of a crine which reflects on fitness for
of fice.

4. \Wastes or msmanages the estate, unreasonably w thhol ds
distributions or makes distributions in a negligent manner, or
ot herwi se abuses powers or fails to discharge duties.

5. Neglects the care and custody of the ward.

6. Has an interest adverse to the faithful performance of
duties such that there is a substantial risk that the guardian
or conservator will fail to properly perform specified duties.

7. Fails to file reports or accountings when required, or
fails to conply with any order of court.

8. Acts in a manner which threatens the personal or
financial security of a co-guardian or co-conservator or
endangers surety on the bond.

9. Fails to file sufficient bond after being ordered by
the court to do so

10. Avoids service of process or notice.

11. Becones incapable of or unsuitable for the discharge
of duti es.

12. Is not acting in the best interests of the ward.

Sec. 26. NEWSECTION. 633.682A COURT EVALUATOR EDUCATI ON
REQUI REMENTS.

A ward or proposed ward is entitled to a court eval uator
whom the court finds to be sufficiently capable of perform ng



the duties of a court evaluator necessary to ensure that al
the relevant information regarding a petition for the

appoi ntnent, nodification, or termination of a guardi an cones
before the court and to assist the court in reaching a
deci si on regarding the appointnment, nodification, or

term nation of a guardian. A person appointed as a court
eval uator shall conplete a training program approved by the
lowa supreme court. The suprene court nay waive sonme or al
requirements if the proposed court eval uator denonstrates an
educati onal background or experience sufficient to neet the
requi renents. The training programshall include all of the
fol | owi ng:

1. The legal duties and responsibilities of the court
eval uat or.

2. The rights of a ward with an enphasis on due process
rights to aid the court evaluator in determning
recommendat i ons regardi ng the appoi ntmrent of counsel and the
conduct of the hearing.

3. The avail able resources to aid the ward or proposed
war d.

4. An orientation relating to medical term nol ogy,
particularly nedical term nology related to the diagnostic and
assessnment procedures used to characterize the extent and
reversibility of any inpairment.

5. Entitlenents.

6. Psychol ogi cal and social concerns relating to disabl ed
elders and frail elders as defined by rule of the departnent
of elder affairs.

Sec. 27. NEWSECTION. 633.682B FILING

The suprene court adm nistrator shall establish a system of
notification for the follow ng:

1. The filing of guardi anship cases and records which
di stingui sh these cases from probate cases.

2. Mnitoring the filing of annual reports to assure that
the court will be notified of annual reports as the reports
beconme due and whether the reports are filed.

Sec. 28. NEW SECTION. 633.682C CREATION OF OFFI CE OF
PUBLI C GUARDI AN — APPO NTMENTS, POWERS, DUTIES, COSTS

1. The general assenbly finds that private guardianship is
i nadequate if there is no willing and responsi bl e person
avail able to serve as guardian for an inconpetent person, and
if the inconpetent person does not have adequate incone or
weal th for the conpensation of a private guardian. It is the
intent of the general assenbly to establish the office of
public guardian for the purpose of providing guardianship
services for inconpetent persons when no private guardian is
avai |l abl e. The general assenbly further finds that
alternatives to guardi anship and |l ess intrusive neans of
assi stance shoul d al ways be expl ored before a person's
i nconpetency rights are limted through an adjudication of
incapacity. A public guardian shall be provided only to
persons whose needs cannot be net through | ess drastic neans
of intervention.

2. The chief judge of the judicial district, after
consultation with the other judges within the district and
with appropriate advocacy groups and individuals and
organi zati ons with know edge of the needs of inconpetent
persons, nmay establish, within the judicial district, an
of fice of public guardian and create a list of persons best
qualified to serve as the public guardian. The public
guardi an shall have know edge of the |egal process and
know edge of social services available to neet the needs of
i nconpetent persons. A nonprofit corporation may be appointed
a public guardian only if all of the follow ng conditions are
nmet :

a. The corporation provides no services other than
guar di anshi p.
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b. The corporation has been granted tax-exenpt status from
the United States internal revenue service

c. The corporation maintains a staff of professionally
qualified individuals to carry out the guardi anship functions.

3. The chief judge shall appoint the public guardian. A
public guardian shall neet the qualifications for a guardian
prescribed in section 633. 668A.

4. If a district does not require a full-time public
guardi an, a part-time guardi an may be appointed at reduced
conpensati on

5. A public guardian shall not hold any other public
position in any city, county, or state governnment or federa
agency, or any other position which would create a conflict of
interest.

6. A public guardian may serve as a guardi an of a person
adj udi cated i nconpetent under this chapter under the follow ng
conditions and with the foll owi ng powers:

a. No other personis willing and qualified to serve as
guardi an.

b. The public guardian is vested with all the powers and
duties of a guardian under this chapter, except as otherw se
provi ded by | aw.

c. The public guardian may enploy sufficient staff to
carry out the duties of the office.

d. The public guardian nay del egate to assistants and
other nenbers of the staff the powers and duties of the office
of public guardian, except as otherwise limted by law. The
public guardian shall retain ultinmate responsibility for the
di scharge of duties and responsibilities.

e. To the extent that the guardian is granted
responsi bilities pursuant to section 633.635.

7. a. Each public guardian shall annually prepare a
budget for the operation of the office to be subnmitted to the
chief judge of the district for inclusion in the courts
budget request. This shall not be construed to preclude the
financing of the office of the public guardian through |Ioca
fundi ng sources.

b. Al costs of administration of the office of public
guardi an, including filing fees, shall be paid through
expendi ture of the budget of the office of public guardian.

In any proceeding for appointrment of a public guardian, or in
any proceeding involving the estate of a ward for whom a
publ i c guardi an has been appoi nted guardi an, the court nay
wai ve any court costs or filing fees.

Sec. 29. Sections 633.557 and 633.680, Code 1995, are
r epeal ed.

EXPLANATI ON

This bill anends the portions of the Code relating to
guardi anship. The bill includes many changes based upon the
lowa Suprenme Court decision in In Re Guardianship of Hedin
528 N.W2d 567 (lowa 1995). In Hedin, the court held all of
the foll ow ng:

1. In proceedings to establish, nmodify, or termnate a
guardi anship, the district court may make a finding of
i nconpetency only if the ward's or proposed ward's deci si on-
maki ng capacity is so inmpaired that the ward is unable to care
for the ward's or proposed ward's personal safety or to attend
to and provide for such necessities as food, shelter,
cl ot hing, and nedi cal care, w thout which physical injury or
illness may occur. Additionally, in making the determ nation
of inconpetency, the court is required to consider credible
evi dence fromany source of the effect of third-party
assi st ance.

2. In determning whether a guardianship is to be
established, nodified, or term nated, the district court shal
consider if alimted guardianship is appropriate.

3. The standard of proof for deternining inconpetency in a




proceeding to establish, nodify, or terminate a guardi anship
is clear and convincing evi dence.

4. The burden of persuasion is on the party petitioning
for guardianship and renmains with the guardian in proceedings
to nodify or termnate the guardianship. |If the ward
petitions to term nate the guardi anship, the ward nmust nake a
prima facie showing that the ward has sone deci si on- naki ng
capacity. Once the prima facie showing is nade, the guardian
has the burden of persuasion to show by clear and convincing
evi dence that the ward is inconpetent.

The bill provides definitions of "court eval uator",
"functional limtations", "health care professional”, and
"l egal settlement”, and redefines the term"inconpetent” to
reflect the holding of the court.

The bill anmends the section relating to the petition for
guardi anship to include new informati on and to change the
basi s upon which a person is alleged to require a guardian:
that the person is a mnor or that the person is inconpetent
as redefined in the bill. The new information required al so
i ncludes the providing of the nanes and addresses of
additional interested parties and of any additiona
i nformati on whi ch m ght assist the court in making its
determ nation. The bill requires that an evaluation by a
heal th care professional of the proposed ward' s physical and
mental condition be attached to the petition or provided at
| east 14 days prior to the hearing on the petition.

The notice provisions include that if the proposed ward is
an adult, notice of the filing of the petition is to be
provided to the proposed ward and to all persons included in
the petition as interested parties; if the proposed ward is a
m nor, notice is to be provided to the parents or guardian and
to any adult person with whomthe mnor resides unless any of
these is the petitioner.

The bill amends the pleadings and trial portion of the
proceedi ngs to include provisions which allow the court to
appoint a court evaluator to provide for the evaluation of the
proposed ward to carry out additional information-gathering
duties to assist the court in its determnation. The costs of
the court evaluator are to be paid by the proposed ward or if
the proposed ward is indigent, by the county of |ega
settlenent and if there is no county of |egal settlenent, then
by the state. The bill requires that the proposed ward be
present at the hearing unl ess good cause is shown for the
absence and provides that the hearing may be cl osed upon
request of the proposed ward for good cause shown.

The bill provides that if a guardian is appointed, the
court shall appoint a resident of this state as guardi an, that
venue for the proceeding is in the district court of the
county of residence of the proposed ward or where the proposed
ward is present, that the court may transfer the proceeding to
another court if in the interest of justice, and that any
guardi anship involving a mnor is to neet the requirenents of
the uniformchild custody jurisdiction Act.

Regar di ng the appoi ntment of a guardian, instead of the
current provision that if the allegations of the petition for
the appoi ntnent of a guardian are proved, the court may
appoi nt a guardian, the bill provides that it is the exclusive
decision of the court to nake a determination as to the
appoi nt nent of a guardi an, the type of guardi anship, and the
specific areas of protection, managenent, and assistance to be
granted the guardian. The court is directed to nake its
determ nati on based upon its consideration of the proposed
ward's functional limtations, is to grant specific powers to
the guardian which are the |least restrictive, and is to
consider a limted guardi anship and the appropri at eness of
third-party assistance

The bill provides that the detern nation of inconpetence of



a proposed ward and the determi nation of the appointnment of a
guardian is to be supported by clear and convi nci ng evi dence.
Regar di ng the burden of persuasion, in an initial proceeding
to appoint a guardian, the burden of persuasion is on the
petitioner and in a proceeding to nodify or term nate a
guardi anship, following a prima facie showing that the ward
has sone deci si on-maki ng capacity, the burden is on the
guardi an to prove by clear and convincing evidence the ward's
i nconpetency, if any.

The bill provides that in the preference as to appoi ntnent
of a guardian for an adult ward, any person who is qualified
and suitable or any person nom nated by a ward in a standby
guardi anshi p petition nmay be appointed. The bill replaces the
current standby guardi anshi p | anguage by stating that any
person with sufficient capacity to forma preference may
petition for a standby guardi anship. The bill provides that
the petition nmust specify the event or conditions which nust
occur for the petition to be filed, provides for deposit of
the petition, provides for revocation of the petition prior to
t he appoi ntnent of a guardian, provides for the filing upon
the receipt by the clerk of court of both the petition and a
verified statenent that the event or condition has occurred,
provi des for the appoi ntnent of the person nom nated as
guardi an wi thout a hearing or the setting of the petition for
hearing, and provides that the powers of the guardian are to
be limted to only those powers expressed in the petition or
only those powers specified by the court follow ng a hearing
on the petition.

The bill provides that an attorney appointed to represent a
proposed ward, in addition to existing duties, is to provide
notice to all interested parties specified in the petition and

to notify other interested parties not included in the
petition but who are identified during the course of the
representation

The notification of guardi anship powers provisions are
anended to limt the powers of the guardian to making
deci sions regarding the ward's personal safety or providing
for necessities and including powers which nmust receive
approval including arranging for major elective surgery or any
ot her nonerergency maj or nedi cal procedure or consent to the
wi t hhol di ng or withdrawal of |ife-sustaining procedures. The
notice provided to the proposed ward is to be in 14 point type
rather than the existing 10 point.

The bill deletes the provisions for the appointment of a
guardi an under a voluntary guardi anship petition, so that a
guardi an may only be appointed under involuntary or standby
provi si ons.

The bill anmends the provisions which specify the powers
whi ch nay be granted to a guardian by limting the powers
wi t hout court approval to those powers specified by the court,
consistent with the findings of the court regarding the ward's
or proposed ward's functional linmtations and by Iimting the
powers with court approval to those related to najor elective
surgery or nonenergency mgjor medi cal procedures and
consenting to the withholding or withdrawal of |ife-sustaining

procedures. The bill also specifies that the ward retains al
rights not delegated to the guardian by the court.
The bill provides new requirenents for education of a

guardi an whi ch consi st of a mninumof two hours of
instruction and training in specified subjects, to be
conmpl eted by the guardian within the three-nonth period
followi ng the appointnment. The bill provides for waiver of
the education requirements for good cause shown and provides
for paynment of expenses by the ward's estate.

The bill expands the reporting requirenents of the
guardi an, provides that if an annual report sets forth any
reason for nodification of the powers authorized, the guardian



is to make application for nodification within 10 days of the
filing of the report and provide notice of the filing to al
interested parties, and provides that any interested party may
request a hearing on the report. The bill includes new
provisions for the exam nation of the initial and annua
reports by the chief judge of the judicial district or a

desi gnee of the presiding judge, provides that the person

aut horized to examine the report may dermand that a report be
filed if the guardian fails to do so, and provides that the
person authorized to exam ne the reports nay demand a revised
report if the report submitted is inconplete or

unsatisfactory. Failure of a guardian to conply with a demand
is grounds for entry of an order of conpliance, denial, or
reduction in the conpensation of the guardian, or renoval of

t he guardi an.

The bill provides new grounds for the nodification or
renpval of a guardian including a determination that the ward
i s not inconpetent, that the guardian has becone di sabl ed,

ill, or has died, or that the ward has been renoved fromthe
state or if reasonable access to the ward by the guardian is
not possi bl e.

The bill provides that any interested party may petition
for nodification or term nation of a guardi anship and that al
of the procedural requirenents that apply to an initia
guar di anshi p appoi ntmrent apply to the nodification or
term nation proceedings. The bill provides several grounds
for the renmoval of a guardian or conservator including
i ncapacity, crimnal conviction, wasting or msmanaging the
estate, neglecting the ward, failure to file required reports,
and ot hers.

The bill provides court eval uator education requirenents,
provi des for the establishment of an office of public guardian
at the discretion of the chief judge of each judicial district
and provides the required qualifications for a public
guardi an.

The bill requires the suprenme court administrator to
establish a systemof notification for the filing of
guar di anshi p cases and records distinct from probate cases and
for the monitoring of the filing of annual reports so that the
court will be notified of annual reports as they becone due
and whether the reports have been filed

The bill repeals the section of the Code providing for the
appoi nt nent of a guardian on a voluntary petition and the
section which limts the applications to term nate a
guardi anshi p or conservatorship by stating that if a petition
is denied, no other petition shall be filed until at least 6
nonths following the date of the denial of the petition.

BACKGROUND STATEMENT
SUBM TTED BY THE AGENCY

Imposition of full guardianship may entail extensive
limtation of personal rights. A person for whom a guardi an
is appointed nay | ose the nost fundanmental rights: the choice
of where to live; the authority to consent to or refuse
medi cal treatnent; control over personal care matters; and
many other personal, contractual, and |egal rights. The
significance of these linmtations increase as the popul ation
grows ol der and the nunber of persons under guardi anship
i ncreases.

Because of these serious consequences, advocates for the
el derly and di sabl ed continue to voice concerns about
guardi anshi ps. Concerns about the guardi anship process
i nclude issues of due process, procedural protections, and
alternatives to and linited guardi anshi ps. Concerns about the
nmoni tori ng of guardi anshi ps focus on the |ack of oversight
actually exercised by a magjority of courts and have led to
recommendations for nore detailed reporting forns, better
scrutiny of reports, training of guardians as to their



responsi bilities and periodic review of the need for
guar di anshi ps.

In recognition of these concerns, several events have
occurred which precipitated the introduction of this bill:

1. In 1990, the Iowa task force on substitute decision
maki ng began neeting to discuss difficult guardianship cases
and areas of concern with the guardianship statute. The group
continues to neet and assists in the devel opment and review of
this proposal. The task force created a probl enf concern
statenent which identifies problens with and suggests
resol utions of problens with the current statute. Many of
t hese suggestions were reviewed in developing this legislative
proposal

2. National organizations and other states identified
concerns and devel oped recomrendati ons on guardi anship i ssues
i ncl udi ng:

a. A 1987 associ ated press study which reveal ed many of
the shortcom ngs of the guardianship process.

b. A 1987 Anerican bar associati on comm ssion on the
mental |y di sabl ed and conmi ssion on | egal problens of the
el derly meeting which resulted in the devel opnment of a report
contai ning 31 reconmendations for reform

c. The legal counsel for the elderly published articles

2 concerni ng guardi anship, the overdue inplenmentation of linited
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guardi anshi ps, and several areas of concern and reform
i ncludi ng due process, guardi anship participants, the
definition of incapacity, functional assessnent, self-
autonony, linmted powers, nonitoring, and energency
guar di anshi ps.

d. A 1989 house of representatives select comittee on
aging report which outlined nodel standards to ensure quality
guardi anshi p and representati ve payee services

e. A survey of state guardi anship | aws conpl eted by
advocacy and protection services in Colunbus, GChio, found that
many state | egislatures have focused upon several key areas of
reformincluding: |imted guardi anship, tenporary or
energency guardi anship and other alternatives to ful
guar di anshi p; establishnent of public guardians; the
determ nation of incapacity; procedural due process; and
enhanced guardi an accountability and nonitoring.

f. The commission on national probate court standards
whi ch recogni ze the inportant liberty interests at stake in a
guardi anshi p proceedi ng and the due process protections
appropriately afforded a respondent in conjunction with such a
pr oceedi ng.

g. The center for social gerontology, national study of
guar di anshi p systens recomendati ons incl udi ng use of
alternatives to guardianshi p; education of judges; education
of investigators; guardians ad |item and counsel for the
respondents; use of functional assessnment to ensure |east
restrictive decisions in the respondent's appointnent of a
guardi an; participation of respondents in the process;
ensuring effective respondent representation; appropriate use
of limted guardi anshi ps; and the use of adult guardi anship
nmedi ati on, where appropriate.

3. The lowa suprene court decided In Re Hedin, 528 N W 2nd
567 (lowa 1995). In Hedin the court established new standards
for lowa's guardianship law. In the decision, Justice Louis
Lavorato noted "guardi anship invol ves such a significant |oss
of liberty that we now hold that the ward is entitled to the
full panoply of procedural due process rights conparable to
those present in involuntary civil conmitnent proceedings."
These rights include the standards for determ ning whether a
guardi anship is appropriate, the standards of proof used in
the hearing, and how nmuch power the guardi an shoul d have over
t he ward

In an attenpt to codify Hedin and incorporate changes which




30 11 woul d resolve the concerns identified above, the departnent
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