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Section 1. Section 543B.5, Code 1995, is anended to read
as fol |l ows:

543B. 5 OTHER DEFI NI TI ONS.

As used in this chapter, unless the context otherw se
requires:

1. "Agency" neans a relationship in which a real estate
broker acts for or represents another by the other person's
express authority in a transaction.

2. "Agency agreenent" neans a witten agreenent between a
broker and a client which identifies the party the broker
represents in a transaction.

3. "Appointed agent" neans that affiliated |icensee who is

appointed by the designated broker of the affiliated
licensee's real estate brokerage agency to act solely for a

client of that brokerage agency to the exclusion of other
affiliated |licensees of that brokerage agency.

Br oker associ ate" neans a person who has a broker's
license but is enployed by or otherw se associated with
anot her broker as a sal esperson.
5. "Brokerage" neans the business or occupation of a rea
estate broker.
6. "Brokerage agreement” neans a contract between a broker

and a client which establishes the relationship between the
parties as to the brokerage services to be perforned.

7. "Brokerage services" neans those activities identified
in sections 543B.3 and 543B. 6.

8. "Client" neans a party to a transaction who has an
agency agreenent with a broker for brokerage services.

9. "Custoner" nmeans a consumer who is not being
represented by a licensee but for whomthe |icensee nmay
performmnisterial acts.

10. "Designated broker" neans a licensee designated by a
real estate brokerage agency to act for the agency in
conducting real estate brokerage services.

"l nactive |license" neans either a broker or

sal esperson license certificate that is on file with the rea
estate comrission in the comm ssion office and during which
time the licensee is precluded fromengaging in any of the
acts of this chapter

12. "Licensee" neans a broker or a sal esperson |licensed
pursuant to this chapter.

13. "Material adverse fact" neans an adverse fact that a
party indicates is of such significance, or that is generally
recogni zed by a conpetent licensee as being of such
significance to a reasonable party, that it affects or would
affect the party's decision to enter into a contract or
agreenent concerning a transaction, or affects or would affect

the party's decision about the terns of the contract or

agr eenent .
For purposes of this subsection, "adverse fact" neans a
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condition or occurrence that is generally recognized by a
conpetent licensee as resulting in any of the follow ng:

a_ Significantly and adversely affecting the value of the
property.

b. Significantly reducing the structural integrity of
inprovenent to real estate.

c. Presenting a significant health risk to occupants of
the property.

14. "Negotiate" means to act as an internediary between
the parties to a transaction, and includes any of the
followi ng acts:

a. Participating in the parties' discussion of the terns
of a contract or agreenent concerning a transaction.

b. Conpleting, when requested by a party, appropriate
forns or other witten record to docunent the party's proposa
in a manner consistent with the party's intent.

c. Presenting to a party the proposals of other parties to

the transaction and infornmng the party receiving a proposa
of the advantages and di sadvant ages of the proposal

15. "Party" neans a person seeking to sell., exchange, buy,
or rent an interest in real estate, a business, or a business
opportunity. "Party" includes a person who seeks to grant or
accept an option to buy, sell, or rent an interest in real
estate.

" Sal esperson” neans a person enpl oyed by or
otherw se associated with a real estate broker, as a selling,
renting, or listing agent or representative of the broker.

17. "Transaction" neans the sal e, exchange, purchase or
rental of, or the granting or acceptance of an option to sell
exchange, purchase, or rent an interest in real estate.

Sec. 2. NEWSECTION. 543B.56 DUTIES OF BROKERS

1. DUTIES TO ALL PARTIES IN A TRANSACTION. In providing
brokerage services to all parties to a transaction, a broker
shall do all of the follow ng

a. Provide brokerage services to all parties to the
transaction honestly and in good faith.

b. Diligently exercise reasonable skill and care in
provi di ng brokerage services to all parties.

c. Disclose to each party all material adverse facts that
the broker knows except for the foll ow ng:

(1) WMaterial adverse facts known by the party.

(2) WMaterial adverse facts the party could di scover
through a reasonably diligent inspection.

(3) Material adverse facts the disclosure of which is
prohi bited by | aw

d. Account for all property coming into the possession of
a broker that belongs to any party within a reasonable tine of
recei ving the property.

2. DUTIES TO A CLIENT. In addition to the broker's duties
under subsection 1, a broker providing brokerage services to a
client shall do all of the foll ow ng:

a. Place the client's interests ahead of the interests of
any other party, unless loyalty to a client violates the
broker's duties under subsection 1, section 543B.58, or under
ot her applicable | aw.

b. Disclose to the client all information known by the
broker that is material to the transaction and that is not
known by the client or could not be discovered by the client
through a reasonably diligent inspection.

c. Fulfill any obligation that is within the scope of the
agency agreenent, except those obligations that are
i nconsistent with other duties that the broker has under this
chapter or any other |aw

3. PROH BI TED CONDUCT. | n providing brokerage services, a
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broker shall not do either of the follow ng:

a. Accept a fee or conpensation related to a transaction
froma person other than the broker's client, unless the
broker has provided witten notice to all parties to the
transaction that a fee or conpensation will be accepted by the
br oker from such person.

b. Act in a transaction on the broker's own behal f, on
behal f of the broker's imediate famly or brokerage, or on
behal f of an organi zation or business entity in which the
broker has an interest, unless the broker has the witten
consent of all parties to the transaction.

Sec. 3. NEW SECTION. 543B.57 CONFI RVATI ON AND DI SCLOSURE
OF RELATI ONSHI P.

1. A person licensed as a broker or sal esperson pursuant
to this chapter shall not represent any party or parties to a
transaction or otherwise as a real estate broker or
sal esperson unl ess that person makes an affirmative witten
disclosure to all parties to the transaction identifying which
party that person represents in the transaction. The
di scl osure shall be acknow edged by separate signatures of al
parties to the transaction.

2. The disclosure required in subsection 1 shall be made
by the licensee prior to any offer being nade or accepted by
any party to a transaction. A change in a |licensee's
representation that makes the initial disclosure inconplete,

m sl eadi ng, or inaccurate requires that a new discl osure be
made i nmedi ately.

3. The witten agency disclosure formshall contain all of
the foll ow ng:

a. A statenment of which party is the broker's client or,
if the broker is providing brokerage services to nore than one
client as provided under section 543B.60, a statenment of al
persons who are the broker's clients.

b. A statenment of the broker's duties to the broker's
client under section 543B.56, subsections 1 and 2.

c. Any additional information that the broker determ nes
is necessary to clarify the broker's relationship to the
broker's client or custoner.

4. This section does not prohibit a person from
representing oneself.

5. The seller, in the listing agreenment, may authorize the
seller's broker to dishurse part of the broker's conpensation
to other brokers, including a buyer's broker solely
representing the buyer. A broker representing a buyer shall
informthe listing broker, if there is a listing broker,
either verbally or in witing, of the agency relationship
before any negotiations are initiated. The obligation of
either the seller or the buyer to pay conpensation to a broker
is not determinative of the agency relationship.

Sec. 4. NEW SECTION. 543B.58 BROKERS REPRESENTI NG MORE
THAN ONE CLI ENT I N A TRANSACTI ON

1. Alicensee shall not be the agent for both a buyer and
a seller to a transaction w thout obtaining the witten
consent of both the buyer and the seller. The witten consent
shall state that the |icensee has nade a full disclosure of
the type of representation the licensee will provide. The
consent to nmultiple representation shall contain a statenent
of the broker's duties under section 543B.56, subsection 1, a
statenment of the broker's duties to the client under section
543B. 56, subsection 2, paragraphs "b" and "c", and a statement
that the clients understand the broker's duties and consent to
the licensee's providing brokerage services to nore than one
client.

2. A consent to nultiple representation nay contain
addi ti onal disclosures by the |icensee or additiona
agreenments between the |licensee and the clients that do not
violate any duty of a licensee under this chapter.
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Sec. 5. NEWSECTION. 543B.59 APPO NTED AGENTS WTHI N A
FI RM

1. APPO NTED AGENTS. A real estate brokerage agency
entering into a brokerage agreenent, through a designated
broker, may notify a client in witing of those affiliated
licensees within the real estate brokerage agency who will be
acting as appointed agents of that client to the exclusion of
all other affiliated licensees within the real estate
br oker age agency.

2. DUAL AGENT. A real estate brokerage agency and a
desi gnat ed broker are not considered to be dual agents solely
because of an appoi ntnent under the provisions of this
section. However, an affiliated |licensee who personally
represents both the seller and the buyer in a particular
transaction is considered to be a disclosed dual agent and is
required to conply with the provisions of this subchapter
governi ng di scl osed dual agents.

3. ACTUAL KNOWALEDGE &endash; | NFORMATION. A client, a rea
estate brokerage agency, and its appointed agents are deened
to possess only actual know edge and information at the tine
the appoi nted agents are appoi nted. Know edge or information
is not inparted by operation of |law anong the clients, the
real estate brokerage agency, and its appointed agents.

4. APPO NTMENTS &endash; ROLES. The conmi ssion shall define by

rul e the met hods of appointnment and the role of the rea
estate brokerage agency and the designated broker. The rules
must include a requirenent that clients be informed as to the
real estate brokerage agency's appoi nted agent policy and be
given witten notice of that policy in advance of entering
into a brokerage agreenent.

Sec. 6. NEW SECTION. 543B.60 BROKERS PROVI DI NG SERVI CES
I'N MORE THAN ONE TRANSACTI ON.

A broker nmay provide brokerage services sinultaneously to
nore than one party in different transacti ons unless the
broker agrees with a client that the broker is to provide
brokerage services only to that client. |If the broker and a
client agree that the broker is to provide brokerage services
only to that client, the agency agreenent disclosure required
under section 543B.57, subsection 1, shall contain a statenent
of that agreenent.

Sec. 7. NEWSECTION. 543B.61 VICOLATIONS &endash; REAL ESTATE

COW SSI ON JURI SDI CTI ON.

1. Failure of a licensee to conply with sections 543B. 57
t hrough 543B. 60 is prima facie evidence of a violation under
section 543B. 34, subsection 4.

2. Failure of a licensee to act in accordance with the
di scl osures made pursuant to sections 543B. 56 through 543B. 58
is prima facie evidence of a violation under section 543B. 34,
subsection 4.

3. Nothing in this subchapter shall affect the validity of
title to real property transferred based solely on the reason
that a licensee failed to conformto the provisions of this
subchapt er.

Sec. 8. NEWSECTION. 543B.62 CHANGES IN COWON LAW
DUTI ES AND LI ABI LI TIES OF LI CENSEES AND PARTI ES.

1. Except as provided in subsection 2, the duties of a
licensee specified in this chapter or in rules adopted
pursuant to this chapter supersede any fiduciary duties of a
licensee to a party to a transaction based on comon | aw
principles of agency to the extent that those conmon | aw
fiduciary duties are inconsistent with the duties specified in
this chapter or rul es adopted pursuant to this chapter

2. This section shall not be construed to nodify a
licensee's duty under common |aw as to negligent or fraudul ent
m srepresentation of material infornation.

3. a. A broker who is providing brokerage services to a
client and who retains another broker to provide brokerage
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services to that client is not liable for msrepresentation
made by the other broker, unless the retaining broker knew or
shoul d have known of the other broker's m srepresentation or
the other broker is repeating a msrepresentati on made to the
ot her broker by the retaining broker.

b. A broker is responsible for supervising a sal esperson
or broker associate enployed by or otherw se associated with
the broker as a representative of the broker. The existence
of an independent contractor relationship or any other special
conpensati on arrangenent between the broker and the
sal esperson or broker associate does not relieve the broker,
sal esperson, or broker associate of the duties and
responsi bilities established by this chapter. A sal esperson
or broker associate shall keep the enploying broker fully
informed of all activities being conducted on behal f of the
broker and any other activities that m ght inpact on the
broker's responsibilities. However, the failure of the
sal esperson or broker associate to keep the enpl oyi ng broker
fully infornmed does not relieve the broker of the duties and
responsi bilities established by this chapter.

Sec. 9. NEW SECTION. 543B.63 BROKER NOT CONSI DERED
SUBAGENT.

A broker is not considered to be a subagent of a client of
anot her broker solely by reason of nenbership or other
affiliation by the broker in a multiple listing service or
other simlar informati on source, and an offer of subagency
shal | not be made through a multiple listing service or other
simlar information source.

Sec. 10. NEWSECTION. 543B.64 CHAPTER IS NOT LI M TI NG

The duties inposed upon persons under this chapter or
pursuant to rul es adopted by the real estate comm ssion shal
not linmt or abridge any duty or responsibility to disclose
created by other applicable law, or under a contract between
parties.

Sec. 11. | MPLEMENTATION. In order to inplenent this Act,
the real estate comm ssion shall adopt rules as required under
this Act to be effective by July 1, 1995. This section, being
deened of imediate inportance, is effective upon enactnent.

EXPLANATI ON
This bill concerns the contractual relationship between a
real estate broker and the broker's custoners and clients.
The bill establishes certain duties and responsibilities

related to that rel ationship.
Section 543B.5 is anended to define additional terns used

in the chapter, including "agency", "agency agreenent",
"appoi nted agent", "brokerage", "brokerage agreenent",
"brokerage services", "client", "custoner”, "designated
broker", "material adverse fact", "negotiate", "party", and

"transaction".

New section 543B. 56 establishes duties of the broker to all
parties to a transaction involving real property which include
provi di ng brokerage services honestly and in good faith,
diligently exercising reasonable skill and care in providing
br okerage services, disclosing certain material adverse facts,
and accounting for all property in the possession of the
broker that belongs to any party to the transaction within a
reasonable tine after receiving such property. The section
al so establishes additional duties of the broker to the
broker's client which include placing the client's interests
ahead of the interests of any other party, disclosing al
material information related to the transaction to the client,
and fulfilling any obligation that is within the scope of the
agency agreenent. The section also prohibits certain conduct
i ncludi ng the acceptance of any fee or conpensation related to
a transaction froma person other than the broker's client
unl ess the broker has disclosed that fact in witing to all
parties to the transaction, and acting in a transaction on the
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broker's own behal f, on behalf of the broker's inmmediate
family or firm or on behalf of an organization or business in
whi ch the broker has an interest unless the broker has the
witten consent of all parties to the transaction.

New section 543B.57 requires a licensed real estate broker
or sal esperson to nake an affirmative witten disclosure to
all parties to a transaction identifying which party the
broker or sal esperson represents.

New section 543B.58 prohibits a |licensed real estate broker
or sal esperson fromrepresenting a buyer and a seller in a
transaction unless witten consent has been obtained from both
parties.

New section 543B. 59 provides for the notification of
clients of a real estate brokerage agency of an agent within
the agency who will act as the appointed agent of that client
to the exclusion of all other agents in the brokerage agency.

New section 543B. 60 provides that a broker may provide
br okerage services sinultaneously to nore than one party in
different transactions unless the broker agrees with a client
that the broker is to provide such services only to that
client.

New section 543B. 61 provides that the failure of a |licensee
to comply with the provisions of section 543B.56 through
543B.59 is prima facie evidence of a violation under section
543B. 34, which gives the real estate conmmi ssion authority to
conduct an investigation.

New section 543B. 62 provides that the duties of a |licensee
specified in chapter 543B supersede any fiduciary duties of a
licensee to a party to a transaction based on comon | aw
principles of agency to the extent those duties are
inconsistent with the duties specified in chapter 543B or the
rul es adopted pursuant to that chapter, except that the
licensee's duty under common |aw as to negligent or fraudul ent
m srepresentation of material information is not nodified.

New section 543B. 63 provides that a broker is not
considered to be a subagent of a client of another broker
solely by reason of nmenbership or other affiliation by the
broker in a multiple listing service or other simlar
i nformation source

New section 543B. 64 provides that the duties inposed
pursuant to chapter 543B do not limt any duty or
responsibility to disclose created in other applicable |aw or
agr eenent .

Section 11 provides that the real estate commssion is to
adopt rules as required by the bill to be effective by July 1,
1995.
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