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1 Section 1. Section 523H.1, subsection 3, Code 1995, is 

2 amended by adding the following new paragraph: 

3 NEW PARAGRAPH. d. "Franchise" also does not include a 

4 nonprofit organization operated on a cooperative basis by and 

5 for independent retailers which offers goods and services 

6 primarily to its member retailers on a wholesale basis. 

7 Sec. 2. Section 523H.2, Code Supplement 1995, is amended 

8 to read as follows: 

9 523H.2 APPLICABILITY. 

10 This chapter applies only to a ftew-ot'-ex±se±ft9 franchise 

11 that is operated ±ft-ehe-seaee-of-fowa within this state 

12 pursuant to a franchise agreement entered into on or after 

13 July 1, 1996. For purposes of this chapter, the franchise is 

14 operated in this state only if the premises from which the 

15 franchise is operated is physically located in this state. 

16 For purposes of this chapter, a franchise including marketing 

17 rights in or to this state, is deemed to be operated in this 

18 state only if the franchisee's principal business office is 

19 physically located in this state. This chapter does not apply 

20 to a franchise solely because an agreement relating to the 

21 franchise provides that the agreement is subject to or 

22 governed by the laws of this state. The provisions of this 

23 chapter do not apply to any existing or future contracts 

24 between Iowa franchisors and franchisees who operate 

25 franchises located out of state. 

26 Sec. 3. Section 523H.5, subsection 1, Code Supplement 

27 1995, is amended by striking the subsection and inserting in 

28 lieu thereof the following: 

29 1. A franchisor shall not refuse to permit a transfer of a 

30 franchise, except for good cause. For purposes of this 

31 section, "good cause" includes, but is not limited to, the 

32 following: 

33 a. The failure of the proposed transferee to satisfy at 

34 the time of transfer the current qualifications of the 

35 franchisor for new franchisees. 
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1 b. The failure of the transferor or proposed transferee to 

2 cure a breach of any term of the franchise agreement. 

3 Sec. 4. Section 523H.5, subsections 2, 3, 5, 6, and 7, 

4 Code Supplement 1995, are amended to read as follows: 

5 2. Except as otherwise provided in this-seetion subsection 

6 12, a franchisor may exercise a right of first refusal 

7 contained in a franchise agreement after receipt of a proposal 

8 from the franchisee to transfer the franchise. 

9 3. A franchisor may require as a condition of a transferL 

10 in addition to any other transfer requirements contained in 

11 the franchise agreement, any of the following: 

12 a. That the transferee successfully complete a-reasonable 

13 at the time of the transfer the franchisor's current training 

14 program. 

15 b. That a reasonable transfer fee be paid to reimburse the 

16 franchisor for the franchisor's reasonable eno-aettlal expenses 

17 oireetly attributable to the transfer. 

18 c. That the franchisee payor make pro~±s±on-reesonebly 

19 provisions acceptable to the franchisor to pay any amount due 

20 the franchisor or the franchisor's affiliate. 

21 d. That the financial terms of the transfer comply at the 

22 time of the transfer with the franchisor's current ~ineneial 

23 requirements ~or-~raneh±sees regarding financial terms of a 

24 transfer. 

25 5. A franchisee shall give the franchisor no less than 

26 sixty days' written notice of a transfer which is subject to 

27 the provisions of this section, and on-reqtlest-from-the 

28 ~reneh±sor shall provide in writing the ownership interests of 

29 all persons holding or claiming an equitable or beneficial 

30 interest in the franchise subsequent to the transfer ur the 

31 franchisee, as appropriate. A franchisee shall not circumvent 

32 the intended effect of a contractual provision governing the 

33 transfer of the franchise or an interest in the franchise by 

34 means of a management agreement, lease, profit-sharing 

35 agreement, conditional assignment, or other similar device. 
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1 6. A franchisor shall not transfer its interest in a 

2 franchise unless the franchisor makes reasonable provision for 

3 the performance of the franchisor's obligations under the 

4 franchise agreement by the transferee. For purposes of this 

5 subsection, "reasonable provision" means that upon the 

6 transfer, the entity assuming the franchisor's obligations 

7 has, to the best of the franchisor's knowledge, the financial 

8 means to perform the franchisor's obligations in the ordinary 

9 course of business, but does not mean that the franchisor 

10 transferring the franchise is required to guarantee 

11 obligations of the underlying franchise agreement. 

12 7. A transfer by a franchisee is deemed to be approved 

13 sixty days after the franchisee submits the request for 

14 consent to the transfer unless the franchisor withholds 

15 consent to the transfer as evidenced in writing, specifying 

16 the reason or reasons for withholding the consent, or the 

17 franchisor exercises a contractual right of first refusal. 

18 The written notice must be delivered to the franchisee prior 

19 to the expiration of the sixty-day period. Any such notice is 

20 privileged and is not actionable based upon a claim of 

21 defamation. 

22 Sec. 5. Section 523H.5, subsection 4, Code Supplement 

23 1995, is amended by striking the subsection. 

24 Sec. 6. Section 523H.5, subsection 12, Code Supplement 

25 1995, is amended by striking the subsection and inserting in 

26 lieu thereof the following: 

27 12. a. A franchisor shall not deny the surviving spouse 

28 or a child or children of a deceased or permanently 

29 incapacitated franchisee the opportunity to participate in the 

30 ownership of the franchise under a valid franchise agreement 

31 for a period of one year after the death or permanent 

32 incapacity of the franchisee. During that time, the surviving 

33 spouse or the child or children of the franchisee shall either 

34 meet all of the qualifications which the franchisee was 

35 subject to at the time of the death or permanent incapacity of 
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1 the franchisee, or sell, transfer, or assign the franchise to 

2 a person who meets the franchisor's current qualifications for 

3 a new franchisee. The rights granted pursuant to this 

4 paragraph are subject to the surviving spouse or the child or 

5 children of the franchisee maintaining all standards and 

6 obligations of the franchise. 

7 b. A franchisor shall not deny the transfer of an 

8 ownership interest in a franchise to an existing partner in 

9 the franchise who has previously been approved as a franchisee 

10 by the franchisor and who, since being approved as a 

11 franchisee, has remained active in the management of the 

12 franchise as an operating partner. 

13 c. (1) A franchisor is prohibited from exercising a right 

14 of first refusal with respect to a transfer of a franchise to 

15 a surviving spouse or a child or children who is seeking to 

16 qualify as a franchisee or who becomes qualified as a 

17 franchisee pursuant to paragraph "a", or with respect to a 

18 transfer of a franchise to an existing partner pursuant to 

19 paragraph "b". 

20 (2) This subsection does not prohibit a franchisor from 

21 exercising the right of first refusal to purchase a franchise 

22 pursuant to subsection 2, after receipt of a bona fide offer 

23 to purchase the franchise by a proposed purchaser of the 

24 franchise. 

25 Sec. 7. Section 523H.5, subsection 13, Code Supplement 

26 1995, is amended by striking the subsection. 

27 Sec. 8. Section 523H.6, Code Supplement 1995, is amended 

28 to read as follows: 

29 523H.6 ENCROACHMENT. 

30 1. If a franchisor develops, or grants to a franchisee the 

31 right to develop, a new outlet or location which sells 

32 essentially the same goods or services under the same 

33 trademark, service mark, trade name, logotype, or other 

34 commercial symbol as an existing franchisee and the new outlet 

35 or location is in unreasonable proximity to the existing 
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1 franchisee's outlet or location and has an adverse effect on 

2 the gross sales of the existing franchisee's outlet or 

3 location, the existing adversely affected franchisee has a 

4 cause of action for monetary damages in an amount calculated 

5 pursuant to subsection 3, unless any of the following apply: 

6 a. The franchisor has first offered the new outlet or 

7 location to the existing franchisee on the same basic terms 

8 and conditions available to the other potential franchisee, 

9 or, if the new outlet or location is to be owned by the 

10 franchisor, on the terms and conditions that would ordinarily 

11 be offered to a franchisee for a similarly situated outlet or 

12 location. 

13 b. The adverse impact on the existing franchisee's annual 

14 gross sales, based on a comparison to the annual gross sales 

15 from the existing outlet or location during the twelve-month 

16 period immediately preceding the opening of the new outlet or 

17 location, is determined to have been less than £±~e ten 

18 percent during the first twelve months of operation of the new 

19 outlet or location. 

20 c. The existing franchisee, at the time the franchisor 

21 develops, or grants to a franchisee the right to develop, a 

22 new outlet or location, is not in compliance with the 

23 franchisor's then current reasonable criteria for eligibility 

24 for a new franchise. A franchisee determined to be .ineligible 

25 pursuant to this paragraph shall be afforded the opportunity 

26 to seek compensation pursuant to the formal procedure 

27 established under paragraph "d", subparagraph (2). Such 

28 procedure shall be the franchisee's exclusive remedy. 

29 d. The franchisor has established both of the following: 

30 (1) A formal procedure for hearing and acting upon claims 

31 by an existing franchisee with regard to a decision by the 

32 franchisor to develop, or grant to a franchisee the right to 

33 develop, a new outlet or location, prior to the opening of the 
34 new outlet or location. 

35 (2) A reasonable formal procedure for awarding 
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1 compensation or other form of consideration to a franchisee to 

2 offset all or a portion of the franchisee's lost profits 

3 caused by the establishment of the new outlet or location. 

4 The procedure shall be deemed reasonable if approved by a 

5 majority of the franchisor's franchisees in the united States, 

6 either individually or by a representative body. The 

7 procedure shall involve, at the option of the £~Bnehi~ee 

8 franchisor, one of the following: 

9 (a) A panel with the authority to make a decision or award 

10 in accordance with the formal procedure, comprised of an equal 

11 number of members selected by the franchisee and the 

12 franchisor, and one additional member to be selected 

13 unanimously by the members selected by the franchisee and the 

14 franchisor. 

15 (b) A neutral third~party mediator or an arbitrator with 

16 the authority to make a decision or award in accordance with 

17 the formal procedure. ~he-p~oeedtl~e-~hBii-be-deemed 

18 reB~onBbie-±£-Bpproved-bY-B-mBjor±ey-o£-ehe-£rBnehi~or~~ 

19 £rBneh±~ee~-±n-ehe-8n±eed-SeBee~7-e±eher-ind±vidtlBiiy-or-by-an 

20 eieeeed-repre~eneBe±ve-bodY7 

21 (c) Arbitration of any dispute before neutral arbitrators 

22 with the authority to make a decision or award in accordance 

23 with the formal procedure and pursuant to the rules of the 

24 American arbitration association. The award of an arbitrator 

25 pursuant to this subparagraph subdivision is subject to 

26 judicial review pursuant to chapter 679A. 

27 e. The existing franchisee has been granted reasonable 

28 territorial rights and the new outlet or location does not 

29 violate those territorial rights. 

30 2. A franchisor shall establish and make available to its 

31 franchisees a written policy setting forth its reasonable 

32 criteria to be used by the franchisor to determine whether an 

33 existing franchisee is eligible for a franchise for an 

34 additional outlet or location. 

35 3. a. In establishing damages under a cause of action 
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1 brought pursuant to this section, the franchisee has the 

2 burden of proving the amount of lost profits attributable to 

3 the compensable sales. In any action brought under this 

4 section, the damages payable shall be limited to no more than 

5 three years of the proven lost profits. For purposes of this 

6 subsection, "compensable sales" means the annual gross sales 

7 from the existing outlet or location during the twelve-month 

8 period immediately preceding the opening of the new outlet or 

9 location less both of the following: 

10 (1) P±ve Ten percent. 

11 (2) The actual gross sales from the operation of the 

12 existing outlet or location for the twelve-month period 

13 immediately following the opening of the new outlet or 

14 location. 

15 b. Compensable sales shall exclude any amount attributable 

16 to factors other than the opening and operation of the new 

.17 outlet or location. 

18 4. Any cause of action brought under this section must be 

19 filed within eighteen months of the opening of the new outlet 

20 or location or-w±eh±~-ehree-moMehs-a€eer-ehe-eomplee±oM-o~-ehe 

21 proeedtlre-tlMder-stlbseeeioM-l,-para9raph-udu,-stlbpara9raph-t~t, 

22 whiehever-is-laeer. 

23 5.--Bpo~-pee±e±o~-by-ehe-€ra~eh±sor-or-ehe-fraMeh±see,-ehe 

24 d±ser±ee-eotlre-maY-9raMe-a-permaMe~e-or-prel±m±ftary-±~;tlfteeioft 
25 eo-prevene-injtlry-or-ehreaeefted-injtlry-€or-a-violaeion-o€-eh±s 

26 ~eeeion-or-eo-preserve-ehe-seaetls-qtlo-pendiM9-ehe-otleeome-of 

27 ehe-formal-proeedtlre-tlnder-stlbseeeio~-l,-para9raph-udu, 

28 ~tlbpara9raph-t~t. 

29 Sec. 9. Section 523H.7, Code Supplement 1995, is amended 

30 to read as follows: 

31 523H.7 TERMINATION. 

32 1. Except as otherwise provided by this chapter, a 

33 franchisor shall not terminate a franchise prior to the 

34 expiration of its term except for good ca~se. For purposes of 

35 this section, "good cause" is cause based upon a legitimate 
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1 business reason. "Good cause" includes, but is not limited 

2 to, the failure of the franchisee to comply with any material 

3 lawful requirement of the franchise agreement, provided that 

4 the termination by the franchisor is not arbitrary or 

5 capricious wheft-eompareo-eo-ehe-aeeiofts-oi-ehe-iraftehisor-ift 

6 oeher-simi~ar-eiretlmseaftees. The burden of proof of showing 

7 that action of the franchisor is arbitrary or capricious shall 

8 rest with the franchisee. 
9 2. Prior to termination of a franchise for good cause, a 

10 franchisor shall provide a franchisee with written notice 

11 stating the basis for the proposed termination. After service 

12 of written notice, the franchisee shall have a reasonable 

13 period of time to cure the default, which in no event sha~~-5e 

14 ~e~s-ehaft-ehirey-oays-or-more-ehaft-ftifteey-oayg need be more 

15 than ten days for nonpayment of moneys due under the franchise 

16 agreement, or more than thirty days for noncompliance with any 

17 other provision of the franchise agreement. Tft-ehe-evefte-oi 

18 noftpaymefte-of-mofteys-otle-tlftoer-ehe-fraftehise-a9reemefte,-ehe 

19 perioo-eo-ctlre-fteeo-ftoe-exeeeo-ehirey-oays. 

20 3. Notwithstanding subsection 2, a franchisor may 

21 terminate a franchisee upon written notice and without an 

22 opportunity to cure if any of the following apply: 

23 a. The franchisee or the business to which the franchise 

24 relates is declared bankrupt or judicially determined to be 

25 insolvent. 

26 b. Allor a substantial part of the assets of the 

27 franchise or the business to which the franchisee relates are 

28 assigned to or for the benefit of any creditor which is 

29 subject to chapter 681. An assignment for the benefit of any 

30 creditor pursuant to this paragraph does not include the 

31 granting of a security interest in the normal course of 
32 business. 

33 c. The franchisee voluntarily abandons the franchise by 

34 failing to operate the business for five consecutive business 

35 days during which the franchisee is required to operate the 
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1 business under the terms of the franchise, or any shorter 

2 period after which it is not unreasonable under the facts and 

3 circumstances for the franchisor to conclude that the 

4 franchisee does not intend to continue to operate the 

5 franchise, unless the failure to operate is due to 

6 circumstances beyond the control of the franchisee. 

7 d. The franchisor and franchisee agree in writing to 

8 terminate the franchise. 

9 e. The franchisee knowingly makes any material 

10 misrepresentations or knowingly omits to state any material 

11 facts relating to the acquisition or ownership or operation of 

12 the franchise business. 

13 f. A£~er-~hree-ffia~er±ai-breaehe~-o£-a-£raneh±~e-a9reeffien~ 

14 oeettrr±n9-w±~h±n-a-~wei~e-ffion~h-per±od,-£or-wh±eh-~he 

15 £raneh±~ee-ha~-been-9±~en-no~±ee-and-an-oppor~ttn±~y-~o-ettre, 

16 ~he-£raneh±~or-ffiay-~erffi±na~e-tlpon-any-~tlb~e~tlen~-ffia~er±ai 

17 breaeh-w±~h±n-~he-~wei~e-ffion~h-per±od-w±~hotl~-pro~±d±n9-an 

18 oppor~tln±~y-~o-etlre,-prov±ded-~ha~-~he-ae~±on-±~-no~-arb±~rary 

19 and-eapr±e±otl~ The franchisee repeatedly fails to comply with 

20 one or more material provisions of the franchise agreement, 

21 whether or not the franchisee complies after receiving notice 

22 of the failure to comply, provided that the termination by the 

23 franchisor is not arbitrar~ or ca}2ricious. 
24 g. The franchised business or business premises of the 

25 franchisee are lawfully seized, taken over, or foreclosed by a 
26 government authority or official. 

27 h. The franchisee is convicted of a felony or any o~her 

28 criminal misconduct which ffia~er±aiiy-and is likely to 

29 adversely a££ee~~ affect the operation, maintenance, or 

30 goodwill of the franchise in the relevant market. 

31 i. The franchisee operates the franchised business in a 

32 manner that imminently endangers the public health and safety. 

33 Sec. 10. Section 523H.8, subsection 1, paragraph b, Code 

34 Supplement 1995, is amended by adding the following new 

35 subparagraph: 
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1 NEW SUBPARAGRAPH. (4) During the six-month period prior 

2 to the expiration of the franchise agreement or any extension, 

3 the franchisor permits the franchisee the opportunity to sell 

4 the franchise, and all of the following apply: 

5 (a) The purchaser meets, at the time of the sale, the 

6 franchisor's current requirements for a franchisee. 

7 (b) The franchisor agrees to offer the purchaser a full-

a term franchise agreement, which reflects similar terms and 

9 conditions to those offered to other franchisees at the time 

10 of the sale. 

11 (c) The purchaser agrees to meet the current requirements 

12 for franchises at the time of the sale, including the 

13 franchisor's current requirements relating to upgrading the 

14 franchise. 

15 Sec. 11. Section 523H.ll, Code Supplement 1995, is amended 

16 to read as follows: 

17 523H.l1 REPURCHASE OF ASSETS. 

18 A franchisor shall not prohibit a franchisee from, or 

19 enforce a prohibition against a franchisee, engaging in any 

20 lawful business at any location after a termination or refusal 

21 to renew by a franchisor, other than a termination or refusal 

22 to renew by a franchisor in compliance with this chapter, 

23 unless it is one which relies on a substantially similar 

24 marketing program as the terminated or nonrenewed franchise or 

25 unless the franchisor offers in writing no later than ten 

26 business days before expiration of the franchise to purchase 

27 the assets of the franchised business for its fair market 

28 value as a going concern. The value of the assets shall not 

29 include the goodwill of the business attributable to the 

30 trademark licensed to the franchisee in the franchise 

31 agreement. The offer may be conditioned upon the 

32 ascertainment of a fair market value by an impartial 

33 appraiser. This section does not apply to assets of the 

34 franchised business which the franchisee did not purchase from 

35 the franchisor, or the agent of the franchisor. 
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1 Sec. 12. Section 523H.12, Code 1995, is amended by 
2 striking the section and inserting in lieu thereof the 

3 following: 

4 523H.12 INDEPENDENT SOURCING. 

5 1. A franchisor may offer franchises as a part of a 

6 partially or fully developed turnkey business. 

7 2. A franchisor may require that franchisees purchase from 

8 the franchisor, or one or more suppliers selected by the 
9 franchisor, either or both of the following: 

10 a. Equipment, products, and services required to establish 

11 or operate the franchise and that utilize or embody the 

12 franchisor's trade secrets, specialized technology or 

13 proprietary processes or ingredients or for which it is not 

14 practical to issue specifications or standards. 

15 b. Products purchased for resale by the franchisee, with 

16 or without modification or value added by the franchisee, if 

17 such products are among the principal products sold by the 

18 franchisee and the sale of such products by the franchisor or 

19 its affiliate to the franchisee is a major source of revenue 

20 to the franchisor or its affiliate. 

21 3. A franchisor shall permit its franchisees to obtain 

22 other equipment, products, and services required to establish 

23 or operate the franchise from sources chosen by the 

24 franchisee, provided that the supplier first demonstrates to 

25 the franchisor's reasonable satisfaction that the supplier 

26 satisfies all of the following: 

27 a. Meets the franchisor's specifications, standards, and 

28 requirements regarding quality, variety, service, safety, and 

29 health for the equipment, products, and services supplied and 

30 the facilities used in the production and distribution of such 

31 equipment, products, and services. 

32 b. Has the capacity to meet franchisee supply 
33 requirements. 

34 c. Is financially sound and has a sound business 
35 reputation. 
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1 d. Will supply equipment, products, or services to a 

2 sufficient number of franchisees of the franchisor to enable 

3 the franchisor to economically monitor compliance by the 

4 supplier with the franchisor's specifications, standards, and 

5 requirements. 
6 e. Will comply with the franchisor's reporting 

7 requirements. 
8 Sec. 13. Section 523H.13, Code 1995, is amended to read as 

9 follows: 

10 523H.13 PRIVATE CIVIL ACTION. 

11 A person who violates a provision of this chapter or order 

12 issued under this chapter is liable for damages caused by the 

13 violation7-ine~tlding7-htlt-not-~imited-to7-eo~ts-and-rea~onah~e 

14 8ttorneys~-and-experts~-£ees7 and subject to other appropriate 

15 relief including injunctive and other equitable relief. 

16 EXPLANATION 

17 This bill amends provisions of chapter 523H relating to 

1~ franchise agreements. 

19 The definition of "franchise" in section 523H.l is amended 

20 to exclude a nonprofit organization operated on a cooperative 

21 basis by and for independent retailers which offers goods and 

22 services primarily to its member retailers on a wholesale 

23 basis. 

24 Section 523H.2 is amended to provide that the chapter 

25 applies only to franchises operated in Iowa pursuant to an 

26 agreement entered into on or after July 1, 1996. 

27 Section 523H.5, which pertains to the transfer of a 

28 franchise, is amended to provide that the franchisor may 

29 require that requirements contained in a franchise agreement 

30 be met prior to permitting the transfer, in addition to other 

31 requirements identified in section 523H.5. The bill provides 

32 that the transferee may be required to successfully complete 

33 the franchisor's current training program rather than a 

34 reasonable training program, pay the franchisor's reasonable 

35 expenses attributable to the transfer rather than the 
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1 reasonable and actual expenses directly attributable to the 

2 transfer, and comply with the franchisor's current 

3 requirements regarding financial terms of the transfer rather 

4 than the current financial requirements for franchisees. The 

5 section requires that the franchisee provide a list of 

6 ownership interests subsequent to the transfer. Currently, 

7 the franchisor must request the list before the franchisee is 

8 required to provide it to the franchisor. The section 

9 provides that the franchisor may exercise a contractual right 

10 of first refusal to prevent the automatic approval of a 

11 transfer within the 60-day period after the franchisee submits 

12 the request for consent to the transfer. 

13 The right of a franchisee, under section 523H.5, subsection 

14 4, to transfer the franchisee's interest in the franchise for 

15 the unexpired term of the agreement, and not be subject to a 

16 requirement that the transfer be conditioned upon the 

17 franchisee or transferee entering into a new or different 

18 franchise agreement, is repealed. 

19 The bill also strikes a portion of 523H.5 which identifies 

20 certain occurrences which are not to be considered transfers 

21 requiring the consent of the franchisor, and inserts language 

22 which provides that the franchisor is not to deny the 

23 surviving spouse or heirs of a deceased or permanently 

24 incapacitated franchisee the opportunity to participate in the 

25 ownership of a franchise for one year after the death or 

26 permanent incapacity of the franchisee, or deny the transfer 

27 to an existing partner in the franchise previously approved as 

28 a franchisee and who has remained active in the management of 

29 the franchise. Section 523H.5 is also amended to prohibit a 

30 franchisor from exercising a right of first refusal with 

31 respect to a transfer of a franchise to a surviving spouse or 

32 child who is seeking to qualify as a franchisee or who becomes 

33 qualified as a franchisee, or with respect to a transfer to an 

34 existing partner, but does not prohibit a franchisor from 

35 exercising such right after receipt of a bona fide offer to 
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1 purchase the franchise by a proposed purchaser in those 

2 circumstances. 

3 Section 523H.6, relating to encroachment, is amended by 

4 adding that, in addition to existing criteria for determining 

5 whether a new outlet or location is encroaching on an existing 

6 franchisee, the new outlet or location must be located in 

7 unreasonable proximity to the existing franchisee's outlet or 

8 location. The section is amended to increase the amount by 

9 which the new outlet or location must impact the existing 

10 franchisee's gross sales, before a compensable claim arises, 

11 from 5 percent to 10 percent of gross sales. The procedure 

12 for hearing and acting upon a claim is amended to specifically 

13 provide that the panel comprised of members selected by the 

14 franchisee and franchisor, and the neutral arbitrators who may 

15 also be used to hear a claim, have the authority to make a 

16 decision or award in accordance with the formal procedure for 

17 hearing such claims. The section is amended to provide that 

18 the choice of whether the panel, neutral third-party mediator, 

19 or arbitration is to be used for awarding compensation is to 

20 be made by the franchisor, rather than the franchisee, as 

21 currently provided. The section is amended to provide that a 

22 franchisee does not have a cause of action for monetary 

23 damages if the franchisee has been granted reasonable 

24 territorial rights which are not violated by the new outlet or 

25 location. The section is amended to provide that a cause of 

26 action under this section must be filed within 18 months of 

27 the opening of the new outlet or location. Currently, a cause 

28 of action may be filed within 18 months of the opening of the 

29 new outlet or location, or within three months after the 

30 completion of the formal procedure for awarding compensation 

31 to a franchisee, whichever is later. The section is also 

32 amended by striking the language permitting the franchisor or 

33 franchisee to seek a permanent or preliminary injunction as a 

34 result of a violation of the section or to preserve the status 

35 quo pending the outcome of the formal procedure. 
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1 Section 523H.7 is amended by striking language that 

2 requires a comparison of the franchisor's actions in 

3 terminating a franchisee with the franchisor's actions in 

4 other similar circumstances when determining if suc~ actions 

5 are arbitrary or capricious. The section is amended to 

6 provide that a reasonable period of time to cure a default 

7 need be no more than 10 days for nonpayment of moneys due 

8 under the agreement or more than 30 days for noncompliance 

9 with any other provision of the agreement. Currently the 

10 period of time to cure a default is no more than 30 days for 

11 nonpayment of moneys due under the agreement, and no less than 

12 30 days or more than 90 days for any other default. The 

13 section is also amended by striking language permitting 

14 termination of the franchise by the franchisor in the event of 

15 a fourth material breach after three material breaches of an 

16 agreement within a 12-month period where the franchisee has 

17 been given an opportunity to cure the initial three breaches, 

18 and replacing that language with a provision permitting 

19 termination if the franchisee repeatedly fails to comply with 

20 one or more material provisions of the franchise agreement, 

21 whether or not the franchisee cures the breach after notice. 

22 Section 523H.8, relating to nonrenewal of a franchise, is 

23 amended by adding an additional circumstance under which a 

24 franchisor may refuse to renew a franchise if proper notice of 

25 the nonrenewal is given. Currently, a franchisor cannot 

26 refuse to renew unless notice of an intent not to renew must 

27 be given to the franchisee at least six months prior to the 

28 expiration date or any extension of the franchise agreement, 

29 and at least one additional circumstance identified in this 

30 section also exists. The additional circumstance provided by 

31 the bill provides that the franchisor permits the franchisee 

32 the opportunity to sell the franchise during the period prior 

33 to expiration, and that the purchaser meets the franchisor1s 

34 current requirements for franchisees, the franchisor agrees to 

35 offer a full-term franchise agreement, and the purchaser 
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1 agrees to meet the current requirements for franchisees. 

2 Section 523H.ll, relating to repurchase of assets, is 

3 amended to provide that a franchisor may prohibit a franchisee 

4 from engaging in a lawful business at any location upon 

5 termination or nonrenewal of the franchise in compliance with 

6 this chapter. 

7 Section 523H.12, relating to independent sourcing, is 

8 stricken and rewritten to provide that a franchisor may offer 

9 a franchise as part of a turnkey business. The section 

10 provides that the franchisor may require that franchisees 

11 purchase equipment, products, and services utilizing the 

12 franchisor's trade secrets, specialized technology or 

13 proprietary processes or ingredients, and principal products 

14 sold by the franchisee which are a major source of revenue to 

15 the franchisor, from the franchisor or its affiliate. A 

16 franchisor is to permit a franchisee to obtain other 

17 equipment, products, and services from other suppliers who 

18 meet certain requirements identified in the section. 

19 Section 523H.13, regarding private civil actions, is 

20 amended to strike language providing for the recovery of costs 

21 and reasonable attorneys' and experts' fees from a party 

22 liable for damages as the result of a violation of this 

23 chapter. 

24 

25 
26· 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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HOUSE CLIP SHEET 

H-5249 
HOUSE FILE 2235" ~ 

1 Amend House File 2235 as follows: 
2 1. Page 8, by striking lines 13 through 19 and 
3 inserting the following: "period of time to cure the 
4 default, which in no event shall be less than thirty 
5 days or more than ninety days. However, during that 
6 period, the franchise may be terminated if the 
7 franchisee fails to make reasonable progress in curing 
8 the default. In the event of nonpayment of moneys due 
9 under the franchise agreement, the period to cure need 

10 not exceed thirty days." 

H-5249 FILED MARCH 7, 1996 
By HOLVECK of Polk 

H-5250 
HOUSE FILE 2235 

1 Amend House File 2235 as follows: 
2 1. Page 10, by inserting after line 14 the 
3 following: 
4 "Sec. Section 523H.8, Code Supplement 1995, 
5 is amended by adding the following new subsection: 
6 NEW SUBSECTION. 3. A franchisor shall not refuse 
7 to renew a franchise if the refusal is for the purpose 
8 of converting the franchisee's business into an 
9 operation that will be owned directly or indirectly by 

io the franchisor." 
11 2. By renumbering as necessary. 

H-5250 FILED MARCH 7, 1996 
By HOLVECK of Polk 

HOUSE FILE 2235 
H-5247 

1 Amend House File 2235 as follows: 
2 1. Page 8, by striking lines I through 6 and 
3 inserting the following: "business reason. "Good 
4 cause" includes the failure of the franchisee to 
5 comply with any material lawful requirement of the 
6 franchise agreement, provided that the termination by 
7 the franchisor is not arbitrary or capricious when 
8 compared to the actions of the franchisor in other 
9 similar circumstances. The burden of proof showing". 

H-5247 FILED MARCH 7, 1996 
By HOLVECK of Polk 

H-5248 
1 

HOUSE FILE 2235 

Amend House File 2235 as follows: 
2 
3 
4 

1. Page 8, lines 2 and 3, by striking the words 
"material lawful" and inserting the following: 
matef'±ai-iaw~lji essential and reasonable". 

H-5248 FILED MARCH 7, 1996 
By HOLVECK of Polk 
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HOUSE FILE 2235 
8-5251 

1 Amend House File 2235 as follows: 
2 1. Page 10, by inserting after line 14 the 
3 following: 
4 "Sec. NEW SECTION. 523H.10A UNFAIR AND 
5 DECEPTIVE ACTS. 
6 In connection with the grant of a franchise, 
7 subsequent performance and termination, it is unlawful 
8 for the franchisor to engage in any unfair or 
9 deceptive act or practice including, but not limited 

10 to, the following: 
11 1. Employing a device, scheme, or artifice to 
12 defraud. 
13 2. Making an untrue statement of material fact or 
14 omitting to state a material fact necessary in order 
15 to make the statements made, in the light of the 
~6 circumstances under which they are made, not 
17 misleading. 
18 3. Engaging in an act, practice, or course of 
19 business which operates or would operate as a fraud, 
20 deceit, forfeiture, or unconscionable conduct. 
21 4. Omitting to state a material fact or make or 
22 cause to be made an untrue statement of a material 
23 fact in any registration or prospectus required under 
24 federal or state law or regulation and presented to a 
25 prospective franchisee. 
26 5. Making a false or misleading statement of 
27 material fact or omitting to state a material fact in 
28 a registration application required to be stated or 
29 necessary to make a required statement not misleading. 
30 6. Employing illegal or deceptive activities in 
31 the operation of the franchisor's enterprise or method 
32 of business." 
33 2. By renumbering as necessary. 

By HOLVECK of Polk 
8-5251 FILED MARCH 7, '1996 

HOUSE FILE 2235 
H-5252 

1 Amend House File 2235 as follows: 
2 1. Page 12, by inserting after line 7 the 
3 following: 
4 "Sec. NEW SECTION. 523H.12A INSURANCE 
5 AGENTS. 
6 The termination and nonrenewal protections of 
7 sections 523H.7 and 523H.8 also apply to insurance 
8 agents located in this state. The remedies provided 
9 in section 523H.13 are applicable to violations of 

10 this section." 
11 2. By renumbering as necessary. 

By HOLVECK of Polk 
8-5252 FILED MARCH 7, 1996 
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H-5253 
1 

HOUSE FILE 2235 

Amend House File 2235 as follows: 
2 

1. Page 12, by inserting after line 15 the 3 
4 
5 
6 
7 
8 
9 

following: 
"Sec. 

RECOVERABLE. 
NEW SECTION. 523H.13A DAMAGES 

Damages recoverable pursuant to the provisions of 
this chapter include, but are not limited to, the 
following: 

1. A fractional portion of the franchisee's 
tangible assets, both real and personal, in this state 
used with respect to the terminated or nonrenewed 
franchise, including but not limited to, sales outlets 
and facilities, offices, warehouses, trucks and the 
furnishing, equipment, and accessories therein. The 
numerator of the fraction shall consist of the 
franchisee's gross sales, in the most recently 
completed fiscal year, within this state attributable 
to the terminated or nonrenewed franchise, and the 
denominator of the fraction shall consist of the 
franchisor's total gross sales, in the most recently 
completed fiscal year, in this state. 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
:6 
),7 
28 
29 
30 
31 
32 
33 

2. Loss of goodwill. 
3. Loss of profits, which loss shall be presumed 

to be no less than five times the profit obtained by 
the franchised distributor, by virtue of the 
terminated franchise, in the most recently completed 
fiscal year. 

4. All other damages allowed under the law of this 
state. 

5. Reasonable attorney fees and expenses incurred 
in the action or actions brought pursuant to this 
chapter." 

2. By renumbering as necessary. 

H-5253 F:LED MARCH 7, 1996 
By HOLVECK of Polk 
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HOOSE FILE 2235 
H-5287 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. Page 5, line 43, by striking the words 
4 "material lawful" and inserting the following: 
5 "mee~r±el:-l:ew£td:: essential and reasonable". 

By HOLVECK of Polk 
H-5287 FILED MARCH 11, 1996 

HOOSE FILE 2235 
H-S288 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. Page 6, by inserting after line 47 the 
4 following: 
5 "Sec. Section 523H.8, Code Supplement 1995, 
6 is amended by adding the following new subsection: 
7 NEW SUBSECTION. 3. A franchisor shall not refuse 
8 to renew a franchise if the refusal is for the purpose 
9 of converting the franchisee's business into an 

10 operation that will be owned directly or indirectly by 
11 the franchisor." 
12 2. By renumbering as necessary. 

By HOLVECK of Polk 
H-5288 FILED MARCH 11, 1996 



HOUSE FILE 2235 
H-5260 

1 Amend House File 2235 as follows: 
2 1. By striking everything after the enacting 
3 clause and inserting the following: 
4 "Section 1. Section 523H.5, subsections 3, 4, 5, 
5 and 7, Code SUPPfement 1995, are amended to read as 
6 follows: 
7 3. A franchisor may require as a condition of a 
8 transfer any of the following: 
9 a. That the transferee successfully complete a 

10 rea~onab~e at the time of the transfer the 
11 franchisor's current training program required of new 
12 franchisees. 
13 b. That a reasonable transfer fee be paid to 
14 reimburse the franchisor for the franchisor's 
15 reasonable and-aeetla~ expenses d~~eee~y attributable 
16 to the transfer. 
17 c. That the franchisee payor make p~o~±~±on 
18 ~ea~onab~y provisions acceptable to the franchisor to 
19 pay any amount due the franchisor or the franchisor's 
20 affiliate. 
21 d. That the financial terms of the transfer comply 
22 at the time of the transfer with the franchisor's 
23 current financial requirements for franchisees. 
24 4. A If a franchisee may-e~an~~e~ transfers the 
25 franchise~interest in the franchise, for the 
26 unexpired term of the franchise agreement, and a 
27 franchisor shall not require the franchisee or the 
28 transferee to enter into a new or different franchise 
29 agreement as a condition of the transfer. 
30- 5. A franchisee shall give the franchisor no less 
31 than sixty days' written notice of a transfer which is 
32 subject to the provisions of this section, and on 
33 ~eqtle~e-~~om-ehe-~~aneh±~o~ shall provide in writing 
34 the ownership interests of all persons holding or 
35 claiming an equitable or beneficial interest in the 
36 franchise subsequent to the transfer or the 
37 franchisee, as appropriate. A franchisee shall not 
38 circumvent the intended effect of a contractual 
39 provision governing the transfer bf the franchise or 
40 an interest in the franchise by means of a management 
41 agreement, lease, profit-sharing agreement, 
42 conditional assignment, or other similar device. 
43 7. A transfer by a franchisee is deemed to be 
44 approved sixty days after the franchisee submits the 
45 request for consent tb the transfer unless the 
46 franchisor withholds consent to the transfer as 
47 evidenced in writing, specifying the reason or reasons 
48 for withholding the consent, or the franchisor 
49 exercises a contractual right of first refusal. The 
50 written notice must be delivered to the franchisee 
H-5260 -1-
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8-5260 
Page 2 

1 prior to the expiration of the sixty-day period. Any 
2 such notice is privileged and is not actionable based 
3 upon a claim of defamation. 
4 Sec. 2. Section 523H.5, subsection 12, unnumbered 
5 paragraph 1, Code Supplement 1995, is amended to read 
6 as follows: 
7 The following occurrences shall not be considered 
8 transfers requiring the consent of the franchisor 
9 under a franchise agreement, and shall not result in 

10 the imposition of any penalties or make applicable any 
11 right of first refusal by the franchisor, provided 
12 that the franchisor, except with respect to succession 
13 of ownership of a franchise upon the death or 
14 disability of a franchisee under paragraph "a", is 
15 given at least sixty-days advance written notice of 
16 any of the following occurrences: 
17 Sec. 3. Section 523H.5, subsection 12, paragraphs 
18 a and f, Code Supplement 1995, are amended to read as 
19 follows: 
20 a. The succession of ownership of a franchise upon 
21 the death or disability of a franchisee, or of an 
22 owner of a franchise, to the surviving spouse, ne±r 
23 child or children, or a partner active in the 
24 management of the ~raften±~ee franchise unless the 
25 successor fails to meet within one year the then 
26 current reasonable qualifications of the franchisor 
27 for franchisees and the enforcement of the reasonable 
28 current qualifications is not arbitrary or capricious, 
29 provided that the surviving spouse, child or children~ 
30 or partner is responsible for maintaining all of the 
31 standards and obligations under the franchise 
32 agreement during the one-year period preceding 
33 qualification as a franchisee. 
34 f. A grant or retention of a security interest in 
35 the assets of the franchised business or-±e~-a~~ee~, 
36 or-aft-owfter~n±p-±fteere~e-±ft-ene-~raften±~ee 
37 specifically excluding all rights under the franchise 
38 agreement, provided the security agreement establishes 
39 an obligation on the part of the secured party 
40 enforceable by the franchisor to give the franchisor 
41 notice of the secured party's intent to foreclose on 
42 the collateral simultaneously with notice to the 
43 franchisee, and a reasonable opportunity to redeem the 
44 interests of the s~cured party and recover the secured 
45 party's interest in the ~raften±~e-or assets of the 
46 franchised business by paying the secured obligation. 
47 Sec. 4. Section 523H.5, subsection 12, paragraph 
48 e, Code Supplement 1995, is amended by striking the 
49 paragraph. 
50 Sec. 5. 
8-5260 

Section 523H.5, subsection 13, Code 
-2-
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H-5260 
Page 3 

1 Supplement 1995, is amended to read as follows: 

Page ~ 

2 13. A franchisor shall not interfere or attempt to 
3 interfere with any disposition of an interest in a 
4 franchise or franchised business as described in 
5 subsection 12, paragraphs "a" through "f", provided 
6 that the franchisor may prohibit any disposition of 
7 any interest, directly or indirectly, to a competitor 
8 of the franchisot or a competitor of any of the 
9 franchisor'S franchisees. 

10 Sec. 6. Section 523H.6, Code Supplement 1995, is 
11 amended to read as follows: 
12 523H.6 ENCROACHMENT. 
13 1. If a franchisor develops, or grants to a 
14 franchisee the right to develop, a new outlet or 
15 location which sells essentially the same goods or 
16 services under the same trademark, service mark, trade 
17 name, logotype, or other commercial symbol as an 
18 existing franchisee and the new outlet or location is 
19 in unreasonable proximity to the existing franchisee's 
20 outlet or location and has an adverse effect on the 
21 gross sales of the existing franchisee's outlet or 
22 location, the existing adversely affected franchisee 
23 has a cause of action for monetary damages in an 
24 amount calculated pursuant to subsection 3, unless any 
25 of the following apply: 
26 a. The franchisor has first offered the new outlet 
27 or location to the existing franchisee on the same 
28 basic terms and conditions available to the other 
29 potential franchisee, or, if the new outlet or 
30 location is to be owned by the franchisor, on the 
31 terms and conditions that would ordinarily be offered 
32 to a franchisee for a similarly situated outlet or 
33 location. 
34 b. The adverse impact on the existing franchisee's 
35 annual gross sales, based on a comparison to the 
36 annual gross sales from the existing outlet or 
37 location during the twelve-month period immediately 
38 preceding the opening of the new outlet or location, 
39 is determined to have been less than ~±~e ten percent 
40 during the first twelve months of operation of the new 
41 outlet or location. 
42 c. The existing franchisee, at the time the 
43 franchisor develops, or grants to a franchisee the 
44 right to develop, a new outlet or location, is not in 
45 compliance with the franchisor's then current 
46 reasonable criteria for eligibility for a new 
47 franchise. A franchisee determined to be ineligible 
48 pursuant to this paragraph shall be afforded the 
49 opportunity to seek compensation pursuant to the 
50 formal procedure established under paragraph "d", 
H-5260 -3-
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1 subparagraph (2). Such procedure shall be the 
2 franchisee's exclusive remedy. 
3 d. The franchisor has established both of the 
4 following: 

Page 10 

5 (1) A formal procedure for hearing and acting upon 
6 claims by an existing franchisee with regard to a 
7 decision by the franchisor to develop, or grant to a 
8 franchisee the right to develop, a new outlet or 
9 location, prior to the opening of the new outlet or 

10 location. 
11 (2) A reasonable formal procedure for awarding 
12 compensation or other form of consideration to a 
13 franchisee to offset all or a portion of the 
14 .franchisee's lost profits caused by the establishment 
15 of the new outlet or location. The procedure shall be 
16 deemed reasonable if approved by a majority of the 
17 franchisor's franchisees in the United States, either 
18 individually or by a representative body. The 
19 procedure shall involve, at th~-opt±on-of-th~ 
20 f~~neh±~~~, least one of the following: 
21 (a) A panel with the authority to make a decision 
22 or award in accordance with the formal procedure, 
23 comprised of an equal number of members selected by 
24 the franchisee and the franchisor, and one additional 
25 member to be selected unanimously by the members 
26 selected by the franchisee and the franchisor. 
27 (b) A neutral third-party mediator or an 
28 arbitrator with the authority to make a decision or 
29 award in accordance with the formal procedure. Phe 
30 p~oe~dtl~e-~h~ll-b~-d~~ffied-~ea~oftabl~-±f-app~o~ed-by-~ 
31 m~;o~±ty-of-th~-f~aneh±~o~~~-f~aneh±~~e~-±n-th~-Bft±ted 
32 Stat~~,-e±the~-±nd±~±dtlal~y-o~-by-an-eleet~d 
33 r~pr~~ent~t±~~-bodY7 
34 (c) Arbitration of any dispute before neutral 
35 arbitrators with the authority to make a decision or 
36 award in accordance with the formal procedure and 
37 pursuant to the rules of the American arbitration 
38 association. The award of an arbitrator pursuant to 
39 this subparagraph subdivision is subject to judicial 
40 review pursuant to chapter 679A. 
41 e. The existing franchisee has been granted 
42 reasonable territorial rights and the new outlet or 
43 location does not violate those territorial riqhts. 
44 2. A franchisor shall establish and make a~ailable 
45 to its franchisees a written policy setting forth its 
46 reasonable criteria to be used by the franchisor to 
47 determine whether an existing franchisee is eligible 
48 for a franchise for an additional outlet or location. 
49 3. a. In establishing damages under a cause of 
50 action brought pursuant to this section, the 
H-5260 -4-
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1 franchisee has the burden of proving the amount of 
2 lost profits attributable to the compensable sales. 
3 In any action brought under this section, the damages 
4 payable shall be limited to no more than three years 
5 of the proven lost profits. For purposes of this 

Page 11 

6 subsection, "compensable sales" means the annual gross 
7 sales from the existing outlet or location during the 
8 twelve-month per'iod immediately preceding the opening 
9 of the new outlet or location less both of the 

10 following: 
11 (1) F±~~ Ten percent. 
12 (2) The actual gross sales from the operation of 
13 the existing outlet or location for the twelve-month 
14 period immediately following the opening of the new 
15 outlet or location. 
16 b. Compensable sales shall exclude any amount 
17 attributable to factors other than the opening and 
18 operation of the new outlet or location. 
19 4. Any cause of action brought under this section 
20 must be filed within eighteen months of the opening of 
21 the new outlet or location o~-w±eh±M-eh~ee-moMeh~ 
22 afee~-ehe-eomp±ee±oM-eE-ehe-p~oeedtl~e-tlMde~-~tlb~eee±on 
23 ±,-pa~a9~aph-udu,-~tlbpa~a9~aph-t~t,-wh±ehe~e~-±~ 
24 ±aee~. An application to vacate the award of an 
25 arbitrator under subsection 1, paragraph "d", 
26 subparagraph (2), subparagraph subdivision (c), shall 
27 be filed as provided in section 679A.12. 
28 5.--8pon-pee±e±on-by-ehe-f~aneh±~o~-e~-ehe 
29 f~aneh±~ee,-ehe-d±~e~±ee-eotl~e-maY-9~ane-a-pe~manene 
30 o~-p~e±±m±na~Y-±Mjtlnee±on-eo-p~e~ene-±njtl~Y-o~ 
31 eh~eaeened-±njtl~y-fo~-a-~±o±ae±en-of-eh±~-~eee±on-e~ 
32 eo-p~e~e~~e-ehe-~eaetl~-~tle-?end±n9-ehe-otleeeme-of-ehe 
33 fo~ma±-p~eeedtl~e-tlnde~-~tlb~eee±on-±,-pa~a9~aph-udll, 
34 ~tlbpa~a9~aph-tzt. 
35 Sec. 7. Section 523H.7, subsections 1 and 3, Code 
36 Supplement 1995, are amended to read as follows: 
37 1. Except as otherwise provided by this chapter, a 
38 franchisor shall not terminate a franchise prior to 
39 the expiration of its term except for good cause. For 
40 purposes of this section, "good cause" is cause based 
41 upon a legitimate business reason. "Good cause" 
42 includes the failure of the franchisee to comply with 
43 any material lawful requirement of the franchise 
44 agreement, provided that the termination by the 
45 franchisor is not arbitrary or capricious when 
46 eempa~ed-eo-ehe-aee±en~-eE-ehe-f~aneh±~o~-±n-oehe~ 
47 ~±ffl±±a~-e±~etlm~eanee~. The burden of proof of showing 
48 that action of the franchisor is arbitrary or 
49 capricious shall rest with the franchisee. 
50 3. Notwithstanding subsection 2, a franchisor may 
H-5260 -5-
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1 terminate a franchisee upon written notice and without 
2 an opportunity to cure if any of the following apply: 
3 a. The franchisee or the business to which the 
4 franchise relates is declared bankrupt or judicially 
5 determined to be insolvent. 
6 b. Allor a substantial part of the assets of the 
7 franchise or the business to which the franchisee 
8 relates are assigned to or for the benefit of any 
9 creditor which is subject to chapter 681. An 

10 assignment for the benefit of any creditor pursuant to 
11 this paragraph does not include the granting of a 
12 security interest in the normal course of business. 
13 c. The franchisee voluntarily abandons the 
14 franchise by failing to operate the business for five 
15 consecutive business days during which the franchisee 
16 is required to operate the business under the terms of 
17 the franchise, or any shorter period after which it is 
18 not unreasonable under the facts and circumstances for 
19 the franchisor to conclude that the franchisee does 
20 not intend to continue to operate the franchise, 
21 unless the failure to operate is due to circumstances 
22 beyond the control of the franchisee. 
23 d. The franchisor and franchisee agree in writing 
24 to terminate the franchise. 
25 e. The franchisee knowingly makes any material 
26 misrepresentations or knowingly omits to state any 
27 material facts relating to the acquisition or 
28 ownership or operation of the franchise business. 
29 f. After three material breaches of a franchise 
30 agreement occurring within a twelve-month period, for 
31 which the franchisee has been given notice and an 
32 opportunity to cure, the franchisor may terminate upon 
33 any subsequent material breach within the twelve-month 
34 period following the third such material breach 
35 without providing an opportunity to cure, provided 
36 that the action is not arbitrary and capricious. 
37 g. The franchised business or business premises of 
38 the franchisee are lawfully seized, taken over, or 
39 foreclosed by a government authority or official. 
40 h. The franchisee is convicted of a felony or any 
41 oe~e~ criminal misconduct which maee~±a±±y-aMd is 
42 likely to adversely affeeeg affect the operatio~ 
43 maintenance, or goodwill of the franchise in the 
44 relevant market. 
45 i. The franchisee operates the franchised business 
46 in a manner that imminently endangers the public 
47 health and safety. 
48 Sec. 8. Section 523H.ll, Code Supplement 1995, is 
49 amended to read as follows: 
50 523H.ll REPURCHASE OF ASSETS. 
H-5260 -6-
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1 A franchisor shall not prohibit a franchisee from, 
2 or enforce a prohibition against a franchisee, 
3 engaging in any lawful business at any location after 
4 a termination or refusal to renew by a franchisor, 

Page 13 

5 other than a termination for good cause as provided in 
6 section 523H.7 or refusal to renew by a franchisor for 
7 good cause as provided in section 523H.8, unless it is 
8 one which relies 'on a substantially similar marketing 
9 program as the terminated or nonrenewed franchise or 

10 unless the franchisor offers in writing no later than 
11 ten business days before expiration of the franchise 
12 to purchase the assets of the franchised business for 
13 its fair market value as a going concern. The value 
14 of the assets shall not include the goodwill of the 
15 business attributable to the trademark licensed to the 
16 franchisee in the franchise agreement. The offer may 
17 be conditioned upon the ascertainment of a fair market 
18 value by an impartial appraiser. This section does 
19 not apply to assets of the franchised business which 
20 the franchisee did not purchase from the franchisor, 
21 or the agent of the franchisor. 
22 Sec. 9. Section 523H.12, Code 1995, is amended by 
23 striking the section and inserting in lieu thereof the 
24 following:-
25 523H.12 INDEPENDENT SOURCING. 
26 1. A franchisor may offer franchises as a part of 
27 a partially or fully developed turnkey business. 
28 2. A franchisor may require that franchisees 
29 purchase from the franchisor, or one or more suppliers 
30 selected by the franchisor, either or both of the 
31 following: 
32 a. Equipment, products, and services required to 
33 establish or operate the franchise and that utilize or 
34 embody the franchisor's trade secrets, specialized 
35 technology or proprietary processes or ingredients or 
36 for which it is not practical to issue specifications 
37 or standards. 
38 b. Products purchased for resale by the 
39 franchisee, with or without modification or value 
40 added by the franchisee, if such products are among 
41 the principal products sold by the franchisee. 
42 3. A franchisor shall permit its franchisees to 
43 obtain other equipment, products, and services 
44 required to establish or operate the franchise from 
45 sources chosen by the franchisee, provided that the 
46 supplier first demonstrates to the franchisor's 
47 reasonable satisfaction that the supplier satisfies 
48 all of the following: 
49 a. Meets the franchisor's specifications, 
50 standards, and requirements regarding quality, 
H-5260 -7-
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1 variety, service, safety, and health for the 
2 equipment, products, and services supplied and the 
3 facilities used in the production and distribution of 
4 such equipment, products, and services. 
5 b. Has the capacity to meet franchisee supply 
6 requirements. 
7 c. Is financially sound and has a sound business 

Page 14 

8 reputation. 
9 d. Will supply equipment, products, or services tq 

10 a sufficient number of franchisees of the franchisor 
11 to enable the franchisor to economically monitor 
12 compliance by the supplier with the franchisor'S 
13 specifications, standards, and requirements. 
14 e. Will comply with the franchisor's reporting 
15 requirements. 
16 Sec. 10. Section 523H.13, Code 1995, is amended to 
17 read as follows: 
18 523H.13 PRIVATE CIVIL ACTION. 
19 A. person who violates a provision of this chapter 
20 or order issued under this chapter is liable for 
21 damages caused by the violation,-±"e!~d±"9,-b~e-"oe 
22 !±m±eed-eo,-eo~e~-~"d-re~~o"~ble-~eeor"ey~~-~"d 
23 e~pere~~-fee~, and subject to other appropriate relief 
24 including injunctive and· other equitable relief." 

By DINKLA of Guthrie 
H-5260 FILED MARCH 7, 1996 

~---~ .. --
BOUSE FILE 2235 

B-5148 
1 Amend House File 2235 as follows: 
2 1. Page 3, by striking lines 22 and 23. 
3 2. By striking page 3, line 24, through page 4, 
4 line 24. 
5 3. Page 4, line 27, by inserting after the figure 
6 "523H.6," the following: "subsection I,". 
7 4. Page 4, by striking line 29. 
8 5. Page 6, lines 7 and 8, by striking the words 
9 "fr~fteh~~ee franchisor" and inserting the following: 

10 "franchisee". 
11 6. By striking page 6, line 30, through page 7, 
12 line 28. 
13 7. Page 8, by striking lines 5 and 6 and 
14 inserting the following: "capricious when compared to 
15 the actions of the franchisor in other similar 
16 circumstances. The burden of proof of showing". 
17 8. Page 10, by striking lines 15 through 35. 
18 9. Page 12, by striking lines 8 through 15. 
19 10. By renumbering as necessary. 

By KREMER of Buchanan 

B-5148 FILED MARCH 4, 1996 
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HOUSE FILE 2235 
H-5289 

1 Amend the amendment, H-5260, to House File 2235 3S 
2 follows: 
3 1. Page 6, by inserting after line 47 the 
4 following: 
5 "Sec. NEW SECTION. 523H.lOA UNFAIR AND 
6 DECEPTIVE ACTS. 
7 In connection with the grant of a franchise, or 
8 subsequent performance and termination, it is unlawful 
9 for the franchisor to engage in any unfair or 

10 deceptive act or practice including, but not limited 
11 to, the fOllowing: 
12 1. Employing a device, scheme, or artifice to 
13 defraud. 
14 2. Making an untrue statement of material fact or 
15 omitting to state a material fact necessary in order 
16 to make the statements made, in the light of the 
17 circumstances under which they are made, not 
18 misleading. 
19 3. Engaging in an act, practice, or course of 
20 business which operates or would operate as a fraud, 
21 deceit, forfeiture, or unconscionable conduct. 
22 4. Omitting to state a material fact or make or 
23 cause to be made an untrue statement of a material 
24 fact in any registration or prospectus required under 
25 federal or state law or regulation and presented to a 
26 prospective franchisee. 
27 5. Making a false or misleading statement of 
28 material fact or omitting to state a material fact in 
29 a registration application required to be s~ated or 
30 necessary to make a required statement not mis:eading. 
31 6. Employing illegal or deceptive activities in 
32 the operation of the franchisor's enterprise or method 
33 of business." 
34 2. By renumbering as necessary. 

By HOLVECK of Polk 
H-5289 FILED MARCH 11, 1996 

HOUSE FILE 2235 
H-5290 

1 Amend the amendment, H-5260, to House File 2235 as 
follows: 2 

3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

1. Page 8, by inserting after line 15 the 
following: 

"Sec. NEW SECTION. 523H.12A INSURANCE 
AGENTS. 

The termination and nonrenewal protections of 
sections 523H.7 and 523H.8 also apply to insurance 
agents located in this state. The remedies provided 
in section 523H.13 are applicable to violations of 
this section." 

2. By renumbering as necessary. 

H-5290 FILED MARCH 11, 1996 
By HOLVECK of Polk 
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HOUSE FILE 2235 
H-5291 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. Page 8, by striking line 24 and insArting the 
4 following: "including injunctive and other equitaolt... 
5 relief. 
6 Sec. NEW SECTION. 523H.13A D&~GES 
7 RECOVERABLE. 
8 Damages recoverable pursuant to the provisions of 
9 this chapter include, but are not limited to, the 

10 following: 
11 1. A fractional portion of the franchisee's 
12 tangible assets, both real and personal, in this state 
13 used with respect to the terminated or nonrenewed 
14 franchise, including but not limited to, sales outlets 
15 and facilities, offices, warehouses, trucks and the 
16 furnishing, equipment, and accessories therein. The 
17 numerator of the fraction shall consist of the 
18 franchisee's gross sales, in the most recently 
19 completed fiscal year, within this state attributable 
20 to the terminated or nonrenewed franchise, and the 
21 denominator of the fraction shall consist of the 
22 franchisor's total gross sales, in the most recently 
23 completed fiscal year, in this state. 
24 2. Loss of goodwill. 
25 3. Loss of profits, which loss shall be presumed 
26 to be no less than five times the profit obtained by 
27 the franchised distributor, by virtue of the 
28 terminated franchise, in the most recently completed 
29 fiscal year. 
30 4. All other damages allowed under the law of this 
31 state. 
32 5. Reasonable attorney fees and expenses incurred 
33 in the action or actions brought pursuant to this 
34 chapter." 
35 2. By renumbering as necessary. 

By HOLVECK of Polk 
H-5291 FILED MARCH 11, 1996 

"m 
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HOUSE FILE 2235 
H-5304 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. By striking page 1, line 4, through page 3, 
4 line 9, and inserting the following: 
5 "Section 1. ~Section 523H.5, Code Supplement 1995, 
6 is amended to read as follows: 
7 523H.5 TRANSFER OF FRANCHISE. 
8 1. A franchisee may transfer the franchised 
9 business and franchise to a transferee, provided that 

10 the transferee satisfies the reasonable current 

Page 2 

11 qualifications of the franchisor for new franchisees. 
12 For the purposes of this section, a reasonable current 
13 qualification for a new franchisee is a qualification 
14 based upon a legitimate business reason. If the 
15 proposed transferee does not meet the reasonable 
16 current qualifications of the franchisor, the 
17 franchisor may refuse to permit the transfer, provided 
18 that the refusal of the franchisor to consent to the 
19 transfer is not arbitrary or capricious when compared 
20 to the actions of the franchisor in other similar 
21 circumstances. 
22 2. Except as otherwise provided in this section, a 
23 franchisor may exercise a right of first refusal 
24 contained in a franchise agreement after receipt of a 
25 proposal from the franchisee to transfer the 
26 franchise. 
27 3. A franchisor may require as a condition of a 
28 transfer any of the following: 
29 a. That the transferee successfully complete a 
30 reasonable training program. 
31 b. That a reasonable transfer fee be paid to 
32 reimburse the franchisor for the franchisor's 
33 reasonable and actual expenses directly attributable 
34 to the transfer. 
35 c. That the franchisee payor make provision 
36 reasonably acceptable to the franchisor to pay any 
37 amount due the franchisor or the franchisor's 
38 affiliate. 
39 d.--~hae-ehe-f±ftafte±at-eerm~-of-ehe-traft~fer-eompty 
40 ae-ehe-e±me-of-ehe-eraft~fer-w±eh-ehe-frafteh±~orL~ 
41 etlrrefte-f±ftafte±at-re~tl±remene~-for-franeh±~ee~. 
42 4. A franchisor shall not withhold consent to a 
43 franchisee making a public offering of the 
44 franchisee's securities without good cause, provided 
45 the franchisee or the owners of the franchise retain 
46 control of more than fifty percent of the voting power 
47 in the franchise. 
48 5. A franchisee may transfer the franchisee's 
49 interest in the franchise, for the unexpired term of 
50 the franchise agreement, and a franchisor shall not 
H-5304 -1-
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1 require the franchisee or the transferee to enter into 
2 a new or different franchise agreement as a condition 
3 of the transfer. 
4 5. ~ A franchisee shall give the franchisor no 
5 less than sixty days' written notice of a transfer 
6 which is subject to the provisions of this section, 
7 and on request from the franchisor shall provide in 
8 writing the ownership interests of all persons holding 
90r claiming an equitable or beneficial interest in the 

10 franchise subsequent to the transfer or the 
11 franchisee, as appropriate. A franchisee shall not 
12 circumvent the intended effect of a contractual 
13 provision governing the transfer of the franchise or 
14 an interest in the franchise by means of a management 
15 agreement, lease, profit-sharing agreement, 
16 conditional assignment, or other similar device. 
17 6. 7. A franchisor shall not transfer its interest 
18 in a franchise unless the franchisor makes reasonable 
19 provision for the performance of the franchisor's 
20 obligations under the franchise agreement by the 
21 transferee. Fer-~tlr~e~e~-ef-~h±~-~tlb~ee~±eM, 
22 llre~~eM~ble-pre~±~±eMll-ffle~M~-~ha~-tl~eM-~he-tr~M~fer, 
23 ~he-eM~±~y-~~~tlffl±Mg-~he-fr~Meh±~er~~-ebl±g~~±eM~-h~~ 
24 ~he-f±MaMe±~l-ffle~M~-ee-perferffl-~he-fr~Meh±~er~~ 
25 obl±g~t±eM~-±M-~he-erd±M~ry-eetlr~e-ef-btl~±Me~~,-btl~ 
26 doe~-Mee-ffleaM-~h~e-~he-fr~Meh±~er-~r~M~fer~±Mg-ehe 
27 fr~"eh±~e-±~-reqtl±red-ee-gtlaraMeee-ebl±9ae±eM~-ef-ehe 
28 tl"derlY±Mg-fr~Meh±~e-~greeffleM~' A franchisor shall 
29 provide the franchisee notice of a proposed transfer 
30 of the franchisor's interest in the franchise at the 
31 time the disclosure is required of the franchisor 
32 under applicable securities laws, if interests in the 
33 franchisor are publiclv traded, or if not publicly 
34 traded, at ~he time such disclosure would be required 
35 if the interests in the franchisor were publicly 
36 traded. 
37 ~. 8. A transfer by a franchisee is deemed to be 
38 approved sixty days aEcer the franchisee submits the 
39 request for consent to the transfer unless the 
40 franchisor withholds consent to the transfer as 
41 evidenced in writing, specifying the reason or reasons 
42 for withholding the consent. The written notice must 
43 be delivered to the franchisee prior to the expiration 
44 of the sixty-day period. Any such notice is 
45 privileged and is not actionable based upon a claim of 
46 defamation. 
47 8. 9. A franchisor shall not discriminate against 
48 a proposed transferee of a franchise on the basis of 
49 race, color, national origin, religion, sex, or 
50 disability. 
H-5304 -2-
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1 9. 10. A franchisor, as a condition to a transfer 
2 of a franchise, shall not obligate a franchisee to 
3 undertake obligations or relinquish any rights 

Page 4 

4 unrelated to the franchise proposed to be transferred, 
5 or to enter into a release of claims broader than a 
6 similar release of claims by the franchisor against 
7 the franchisee which is entered into by the 
8 franchisor. 
9 leo 11. A franchisor, after a transfer of a 

10 franchise, shall not seek to enforce any covenant of 
11 the transferred franchise against the transferor which 
12 prohibits the transferor from engaging in any lawful 
13 occupation or enterprise. However, this subsection 
14 does not prohibit the franchisor from enforcing a 
15 contractual covenant against the transferor not to 
16 exploit the franchisor's trade secrets or intellectual 
17 property rights, unless otherwise agreed to by the 
18 parties. 
19 ll. 12. For purposes of this section, "transfer" 
20 means any change in ownership or control of a 
21 franchise, franchised business, or a franchisee. 
22 lz. 13. The following occurrences shall not be 
23 considered transfers requiring the consent of the 
24 franchisor under a franchise agreement, and shall not 
25 result in the imposition of any penalties or make 
26 applicable any right of first refusal by the 
27 franchisor: 
28 a. The succession of ownership of a franchise upon 
29 the death or disability of a franchisee, or of an 
30 owner of a franchise, to the ~tl~~i~in9 franchisee's 
31 spouse, hei~ child or children, or a partner eeti~e-in 
32 the-menegement of the franchisee unless the successor 
33 fails to meet within-one-yee~ the then current 
34 reasonable qualifications of the franchisor for 
35 franchisees and the enforcement of the reasonable 
36 current qualifications is not arbitrary or capricious 
37 when compared to actions of the franchisor in other 
38 similar circumstances. 
39 b. The succession of a spouse, child, partner, or 
40 other owner as operating manager upon the death or 
41 disability of the operating manager, unless the 
42 successor fails to meet the then current reasonable 
43 qualifications of the franchisor for an operating 
44 manager, and enforcement of the reasonable current 
45 qualifications is not arbitrary or capricious when 
46 compared to actions of the franchisor in other similar 
47 circumstances. 
48 c. Incorporation of a proprietorship franchisee, 
49 provided that such incorporation does not prohibit a 
50 franchisor from requiring a personal guaranty by the 
H-5304 -3-
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1 franchisee of obligations related to the franchise. 
2 e. d. A transfer within an existing ownership 
3 group of a franchise provided that more than fifty 
4 percent of the franchise is held by persons who meet 

Page 5 

5 the franchisor's reasonable current qualifications for 
6 franchisees. If less than fifty percent of the 
7 franchise would be owned by persons who meet the 
8 franchisor's reasonable current qualifications, the 
9 franchisor may refuse to authorize the transfer, 

10 provided that enforcement of the reasonable current 
11 qualifications is not arbitrary or capricious when 
12 compared to actions of the franchisor in other similar 
13 circumstances. 
14 d. e. A transfer of less than a controlling 
15 interest in the franchise to the franchisee's spouse 
16 or child or children, provided that more than fifty 
17 percent of the entire franchise is held by those who 
18 meet the franchisor's reasonable current 
19 qualifications. If less than fifty percent of the 
20 franchise would be owned by persons who meet the 
21 franchisor's reasonable current qualifications, the 
22 franchisor may refuse to authorize the transfer, 
23 provided that enforcement of the reasonable current 
24 qualifications is not arbitrary or capricious when 
25 compared to actions of the franchisor in other-sIffiilar 
26 circumstances. 
27 e. f. A transfer of less than a controlling 
28 interest in the franchise of an employee stock 
29 ownership plan, or employee incentive plan, provided 
30 that more than fifty percent of the entire franchise 
31 is held by those who meet the franchisor's reasonable 
32 current qualifications for franchisees. If less than 
33 fifty percent would be owned by persons who meet the 
34 franchisor's reasonable current qualifications, the 
35 franchisor may refuse to authorize the transfer, 
36 provided that enforcement of the reasonable current 
37 qualifications is not arbitrary or capricious when 
38 compared to actions of the franchisor in other-sIffiilar 
39 circumstances. 
40 €. ~ A grant or retention of a security interest 
41 in the franchised business or its assets, or an 
42 ownership interest in the franchisee, provided the 
43 security agreement establishes an obligation on the 
44 part of the secured party enforceable by the 
45 franchisor to give the franchisor notice of the 
46 secured party's intent to foreclose on the collateral 
47 simultaneously with notice to the franchisee, and a 
48 reasonable opportunity to redeem the interests of the 
49 secured party and recover the secured party's interest 
50 in the franchise or franchised business by paying the 
H-5304 -4-
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UfU Y." 
2. By renumbering as necessary. 

8-5304 FILED MARCH 12, 1996 By WEIGEL of Chickasaw 

8-5305 HOUSE FILE 2235 

1 Amend the amendment, H-5260, to House File 2235 as 2 fallows: 

3 1. Page 2, lines 22 and 23, by striking the words 
4 "heir child or children" and inserting the following: 
5 "heir". 
6 2. Page 2, line 29, by 
7 or children" and inserting striking the words "child 

the following: "heir". 
By WEIGEL of Chickasaw 

8-5305 FILED MARCH 12, 1996y.; ~) 
C2--~ -&~ 3-/3-?" /< 69~ ?/ 

8-5306 
HOUSE FILE 2235 

1 Amend the amendment, H-5260, to House File 2235 as 
2 fallows: 

3 1. Page 2, by striking lines 30 through 33 and 
4 inserting the following: "or partner cures any new 
5 breach of the agreement cited during the one-year 
6 period." 

8-5306 FILED MARCH 12, 1996 By WEIGEL of Chickasaw 

Page 6 
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HOUSE FILE 2235 
H-5309 

1 Amend the amendment, H-5260, to House File 2235 as 
__ ----~2~1-~ollows: 

3 1. Page 1, line 19, by striking the words "any 
4 amount" and inserting the following: "any-amotH'te all 
5 accounts". 
6 2. Page 1, line 20, by inserting after the word 
7 "affiliate" the following: "acquired in the regular A 
8 course of business". 

~. 9 3. Page 2, by striking lines 47 through 49. 
10 4. Page 3, line 39, by striking the words "~i-'fe 
11 ten" and inserting the following: "five". 

/1 12 --5. Page 5, line 11, by striking the words "Pi-'fe 
L- 13 Ten" and inserting the following: "Five". 

--------~1~4~ 6. Page 5, by striking lines 35 through 49 and 
15 inserting the following: D 16 "Sec. Section 523H.7, subsection 3, Code 

_---1~7-Supplementl995, is amended to read as follows:" 
~ 18 7. Page 8, by striking lines 16 through 24. 
~ 19 8. Renumber as necessary. 

__________ By KREMER of Buchanan 
H-5309 FILED MARCH 12, 1996 

fl. a.~ 
p. 
0. 
£). 

f. 
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HOUSE FILE 2235 
H-5307 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. By striking page 5, line 35, through page 6, 
4 line 47, and inserting the following: 
5 "Sec. Section 523H.7, Code Supplement 1995, 
6 is amendea-to read as follows: 
7 523H.7 TERMINATION. 
8 1. Except as otherwise provided by this chapter, a 
9 franchisor shall not terminate a franchise prior to 

10 the expiration of its term except for good cause. For 
11 purposes of this section, "good cause" is cause based 
12 upon a legitimate business reason. "Good cause" 
13 includes the failure of the franchisee to comply with 
14 any material lawful requirement of the franchise 
15 agreement, provided that the termination by the 
16 franchisor is not arbitrary or capricious when 
17 compared to the actions of the franchisor in other 
18 simila~ circumstances. ~he-btlrdeM-of-proof-of-~how±M~ 
19 th8t-8et±oM-of-the-fr8Meh±~or-±~-8rb±tr8ry-or 
20 e8pr±e±otl~-~h8!!-re~t-w±th-the-fr8Meh±~ee. 
21 2. Prior to termination of a franchise for good 
22 cause, a franchisor shall provide a franchisee with 
23 written notice stating the basis for the proposed 
24 termination. After service of written notic~, the 
25 franchisee shall have a reasonable period of time to 
26 cure the default, which in no event shall be less than 
27 thirty days or more than ninety days. fM-the-eveMt-of 
28 MOMp8ymeMt-of-moMey~-dtle-tlMder-the-fr8Meh±~e 
29 8greemeMe7-the-per±od-eo-etlre-Meed-Moe-e~eeed-eh±rey 
30 d8y~" 
31 3. Notwithstanding subsection 2, a franchisor may 
32 terminate a franchisee upon written notice and without 
33 an opportunity to cure if any of the following apply: 
34 a. The franchisee or the business to which the 
35 franchise relates is declared bankrupt or judicially 
36 determined to be insolvent. 
37 b .. --A!±-or-8-~tlb~e8Me±8!-p8re-of-the-8~~et~-of-ene 
38 fr8Meh±~e-or-the-btl~±Me~~-eo-wh±eh-the-fr8Meh±~ee 
39 re!8ee~-8re-8~~±gMed-to-or-for-the-beMef±e-of-8MY 
40 ered±tor-wh±eh-±~-~tlbjeet-to-eh8pter-68!.--AM 
41 8~~±gMmeMt-for-ehe-beMef±t-of-any-ered±eor-ptlr~tlane-eo 
42 th±~-p8r8gr8ph-doe~-Mot-±ne!tlde-the-gr8Me±Mg-o£-a 
43 ~eetlr±ty-±Meere~t-±M-ehe-norm8!-eOtlr~e-of-btl~±Me~~. 
44 e .. b. The franchisee voluntarily abandons the 
45 franchise by failing to operate the business for five 
46 consecutive business days during which the franchisee 
47 is required to operate the business under the terms of 
48 the franchise, or any shorter period after which it is 
49 not unreasonable under the facts and circumstances for 
50 the franchisor to conclude that the franchisee does 
H-5307 -1-
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1 not intend to continue to operate the franchise, 
2 unless the failure to operate is due to circumstances 
3 beyond the control of the franchisee. 
4 07 c. The franchisor and franchisee agree in 
5 writing-to terminate the franchise. 
6 e7 d. The franchisee knowingly makes any material 
7 misrepresentations or knowingly omits to state any 
8 material facts relating to the acquisition or 
9 ownership or operation of the franchise business. 

10 €7--A€~e~-~h~ee-m~~e~±a~-oreaehe~-o£-a-€~aneh±~e 
11 a~~eemen~-eeetl~~±n9-w±~h±n-a-~we=~e-fflen~h-per±od7-€O~ 
12 wh±eh-~he-€~aneh±~ee-ha~-been-9±ven-noe±ee-and-an 

Page 8 

13 Op~o~~tln±ey-~o-etlre7-ehe-€~aneh±sor-ma1-ee~m±na~e-tl~on 
14 any-~tlb~e~tlen~-maee~±a~-breaeh-w±eh±n-ehe-~we~ve-month 
15 pe~±ed-w±thotlt-?rOv±0±n9-an-oppor~~n±~1-to-etl~e7 
16 prov±ded-~ha~-~he-aet±on-±~-not-arb±t~a~y-and 
17 eapr±e±0t:1~7 
18 e. The franchisee repeatedly fails to comply with 
19 the same material provision of a franchise agreement, 
20 when the enforcement of the material provision by the 
21 franchisor is not arbitrary or capricious when 
22 compared to the actions of the franchisor in other 
23 similar circumstances. 
24 97 f. The franchised business or business premises 
25 of the-rranchisee are lawfully seized, taken over, or 
26 foreclosed by a government authority or official. 
27 h7 ~ The franchisee is convicted of a felony or 
28 any other criminal misconduct which materially and 
29 adversely affects the operation, maintenance, or 
30 goodwill of the franchise in the relevant market. 
31 ±7 h. The franchisee operates the franchised 
32 business in a manner that imminently endangers the 
33 public health and safety." 
34 2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
H-5307 FILED MARCH 12, 1996 



HOUSE FILE 2235 
H-5382 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. By striking page 5, line 35, through page 6, 
4 line 47. 
5 2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
H-5382 FILED MARCH 13, 1996 

HOUSE FILE 2235 
H-5383 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. By striking page 1, line 4, through page 3, 
4 line 10, and inserting the following: 
5 ""Section 1. Section 523H.6, Code Supplement 1995, 
6 is". 
7 2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
8-5383 FILED MARCH 13, 1996 

HOUSE FILE 2235 
H-5444 

1 Amend the amendment, H-5260, to House File 2235 as 
2 follows: 
3 1. Page 2, line 33, by inserting after the word 
4 "franchisee." the following: "Notwithstanding the 
5 requirement that the surviving spouse, child or . 
6 children, or partner is responsible for maintaining 
7 all of the standards and obligations under the 
8 franchise agreement during the one-year period 
9 preceding qualification as a franchisee, the 

10 franchisor shall not impose any penalties or have a 
11 right of first refusal as the result of the breach of 
12 any standard or obligation which exists on the date of 
13 the death or disability of the franchisee." 

By WEIGEL of Chickasaw 
H-5444 FILED MARCH 18, 1996 
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S.F. H.F. 

1 Section 1. Section 523H.1, subsection 3, Code 1995, is 

2 amended by adding the following new paragraph: 

3 NEW PARAGRAPH. d. "Franchise" also does not include a 

4 nonprofit organization operated on a cooperative basis by and 

5 for independent retailers which offers goods and services 

6 primarily to its member retailers on a wholesale basis. 

7 Sec. 2. Section 523H.2, Code Supplement 1995, is amended 

8 to read as follows: 

9 523H.2 APPLICABILITY. 

10 This chapter applies only to a new-o~-ex±~~±n9 franchise 

11 that is operated ±n-~he-~e8ee-o~-foW8 within this state 

12 pursuant to a franchise agreement entered into on or after 

13 July 1, 1996. For purposes of this chapter, the franchise is 

14 operated in this state only if the premises from which the 

15 franchise is operated is physically located in this state. 

16 For purposes of this chapter, a franchise including marketing 

17 rights in or to this state, is deemed to be operated in this 

18 state only if the franchisee's principal business office is 

19 physically located in this state. This chapter does not apply 

20 to a franchise solely because an agreement relating to the 

21 franchise provides that the agreement is subject to or 

22 governed by the laws of this state. The provisions of this 

23 chapter do not apply to any existing or future contracts 

24 between Iowa franchisors and franchisees who operate 

25 franchises located out of state. 

26 Sec. 3. Section 523H.5, subsection 1, Code Supplement 

27 1995, is amended by striking the subsection and inserting in 

28 lieu thereof the following: 

29 1. A franchisor shall not refuse to permit a transfer of a 

30 franchise, except for good cause. For purposes of this 

31 section, "good cause" includes, but is not limited to, the 

32 following: 

33 a. The failure of the proposed transferee to satisfy at 

34 the time of transfer the current qualifications of the 

35 franchisor for new franchisees. 

-1-
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1 b. The failure of the transferor or proposed transferee to 

2 cure a breach of any term of the franchise agreement. 

3 Sec. 4. Section 523H.5, subsections 2, 3, 5, 6, and 7, 

4 Code Supplement 1995, are amended to read as follows: 

5 2. Except as otherwise provided in ~h±s-see~±eft subsection 

6 12, a franchisor may exercise a right of first refusal 

7 contained in a franchise agreement after receipt of a proposal 

8 from the franchisee to transfer the franchise. 

9 3. A franchisor may require as a condition of a transferL 

10 in addition to any other transfer requirements contained in 

11 the franchise agreement, any of the following: 

12 a. That the transferee successfully complete a-~easeftabxe 

13 at the time of the transfer the franchisor's current training 

14 program. 

15 b. That a reasonable transfer fee be paid to reimburse the 

16 franchisor for the franchisor's reasonable aftd-ae~tlax expenses 

17 d±~ee~xy attributable to the transfer. 

18 c. That the franchisee payor make p~e~±s±eft-~easenabxy 

19 provisions acceptable to the franchisor to pay any amount due 

20 the franchisor or the franchisor's affiliate. 

21 d. That the financial terms of the transfer comply at the 

22 time of the transfer with the franchisor's current £±ftane±ax 

23 requirements fe~-f~aneh±see~ regarding financial terms of a 

24 transfer. 

25 5. A franchisee shall give the franchisor no less than 

26 sixty days' written notice of a transfer which is subject to 

27 the provisions of this section, and en-~e~tles~-£~em-~he 

28 f~aneh±se~ shall provide in writing the ownership interests of 

29 all persons holding or claiming an equitable or beneficial 

30 interest in the franchise subsequent to the transfer or the 

31 franchisee, as appropriate. A franchisee shall not circumvent 

32 the intended effect of a contractual provision governing the 

33 transfer of the franchise or an interest in the franchise by 

34 means of a management agreement, lease, profit-sharing 

35 agreement, conditional assignment, or other similar device. 
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1 6. A franchisor shall not transfer its interest in a 

2 franchise unless the franchisor makes reasonable provision for 

3 the performance of the franchisor's obligations under the 

4 franchise agreement by the transferee. For purposes of this 

5 subsection, "reasonable provision" means that upon the 

6 transfer, the entity assuming the franchisor's obligations 

7 has, to the best of the franchisor's knowledge, the financial 

8 means to perform the franchisor's obligations in the ordinary 

9 course of business, but does not mean that the franchisor 

10 transferring the franchise is required to guarantee 

11 obligations of the underlying franchise agreement. 

12 7. A transfer by a franchisee is deemed to be approved 

13 sixty days after the franchisee submits the request for 

14 consent to the transfer unless the franchisor withholds 

15 consent to the transfer as evidenced in writing, specifying 

16 the reason or reasons for withholding the consent, or the 

17 franchisor exercises a contractual right of first refusal. 

18 The written notice must be delivered to the franchisee prior 

19 to the expiration of the sixty-day period. Any such notice is 

20 privileged and is not actionable based upon a claim of 

21 defamation. 

22 Sec. 5. Section 523H.5, subsection 4, Code Supplement 

23 1995, is amended by striking the subsection. 

24 Sec. 6. Section 523H.5, subsection 12, Code Supplement 

25 1995, is amended by striking the subsection and inserting in 

26 lieu thereof the following: 

27 12. a. A franchisor shall not deny the surviving spouse 

28 or a child or children of a deceased or permanently 

29 incapacitated franchisee the opportunity to participate in the 

30 ownership of the franchise under a valid franchise agreement 

31 for a period of one year after the death or permanent 

32 incapacity of the franchisee. During that time, the surviving 

33 spouse or the child or children of the franchisee shall either 

34 meet all of the qualifications which the franchisee was 

35 subject to at the time of the death or permanent incapacity of 
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1 the franchisee, or sell, transfer, or assign the franchise to 

2 a person who meets the franchisor's current qualifications for 

3 a new franchisee. The rights granted pursuant to this 

4 paragraph are subject to the surviving spouse or the child or 

5 children of the franchisee maintaining all standards and 

6 obligations of the franchise. 

7 b. A franchisor shall not deny the transfer of an 

8 ownership interest in a franchise to an existing partner in 

9 the franchise who has previously been approved as a franchisee 

10 by the franchisor and who, since being approved as a 

11 franchisee, has remained active in the management of the 

12 franchise as an operating partner. 

13 c. (1) A franchisor is prohibited from exercising a right 

14 of first refusal with respect to a transfer of a franchise to 

15 a surviving spouse or a child or children who is seeking to 

16 qualify as a franchisee or who becomes qualified as a 

17 franchisee pursuant to paragraph "a", or with respect to a 

18 transfer of a franchise to an existing partner pursuant to 

19 paragraph "b". 

20 (2) This subsection does not prohibit a franchisor from 

21 exercising the right of first reEusal to purchase a franchise 

22 pursuant to subsection 2, after receipt of a bona fide offer 

23 to purchase the franchise by a proposed purchaser of the 

24 franchise. 

25 Sec. 7. Section 523H.5, subsection 13, Code Supplement 

26 1995, is amended by striking the subsection. 

27 Sec. 8. Section 523H.6, Code Supplement 1995, is amended 

28 to read as follows: 

29 523H.6 ENCROACHMENT. 

30 1. If a franchisor develops, or grants to a franchisee the 

31 right to develop, a new outlet or location which sells 

32 essentially the same goods or services under the same 

33 trademark, service mark, trade name, logotype, or other 

34 commercial symbol as an existing franchisee and the new outlet 

35 or location is in unreasonable proximity to the existing 

-4-



S.F. H.F. 

1 franchisee's outlet or location and has an adverse effect on 

2 the gross sales of the existing franchisee's outlet or 

3 location, the existing adversely affected franchisee has a 

4 cause of action for monetary damages in an amount calculated 

5 pursuant to subsection 3, unless any of the following apply: 

6 a. The franchisor has first offered the new outlet or 

7 location to the existing franchisee on the same basic terms 

8 and conditions available to the other potential franchisee, 

9 or, if the new outlet or location is to be owned by the 

10 franchisor, on the terms and conditions that would ordinarily 

11 be offered to a franchisee for a similarly situated outlet or 

12 location. 

13 b. The adverse impact on the existing franchisee's annual 

14 gross sales, based on a comparison to the annual gross sales 

15 from the existing outlet or location during the twelve-month 

16 period immediately preceding the opening of the new outlet or 

17 location, is determined to have been less than f±~e ten 

18 percent during the first twelve months of operation of the new 

19 outlet or location. 

20 c. The existing franchisee, at the time the franchisor 

21 develops, or grants to a franchisee the right to develop, a 

22 new outlet or location, is not in compliance with the 

23 franchisor's then current reasonable criteria for eligibility 

24 for a new franchise. A franchisee determined to be ineligible 

25 pursuant to this paragraph shall be afforded the opportunity 

26 to seek compensation pursuant to the formal procedure 

27 established under paragraph "d", subparagraph (2). Such 

28 procedure shall be the franchisee's exclusive remedy. 

29 d. The franchisor has established both of the following: 

30 (1) A formal procedure for hearing and acting upon claims 

31 by an existing franchisee with regard to a decision by the 

32 franchisor to develop, or grant to a franchisee the right to 

33 develop, a new outlet or location, prior to the opening of the 

34 new outlet or location. 

35 (2) A reasonable formal procedure for awarding 
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1 compensation or other form of consideration to a franchisee to 

2 offset all or a portion of the franchisee's lost profits 

3 caused by the establishment of the new outlet or location. 

4 The procedure shall be deemed reasonable if approved by a 

5 majority of the franchisor's franchisees in the United States, 

6 either individually or by a representative body. The 

7 procedure shall involve, at the option of the £rafteh±Bee 

8 franchisor, one of the following: 

9 (a) A panel with the authority to make a decision or award 

10 in accordance with the formal procedure, comprised of an equal 

11 number of members selected by the franchisee and the 

12 franchisor, and one additional member to be selected 

13 unanimously by the members selected by the franchisee and the 

14 franchisor. 

15 (b) A neutral third-party mediator or an arbitrator with 

16 the authority to make a decision or award in accordance with 

17 the formal procedure. ~he-proeedtlre-~hall-be-deemed 

18 reaBoftable-±f-appro~ed-by-a-ffiajor±~y-o£-~he-frafteh±~or~B 

19 franeh±~ee~-±n-~he-8n±~ed-S~a~e~7-e±~her-±nd±~±dtlally-or-by-an 

20 elee~ed-repreBen~a~±~e-body. 

21 (c) Arbitration of any dispute before neutral arbitrators 

22 with the authority to make a decision or award in accordance 

23 with the formal procedure and pursuant to the rules of the 

24 American arbitration association. The award of an arbitrator 

25 pursuant to this subparagraph subdivision is subject to 

26 judicial review pursuant to chapter 679A. 

27 e. The existing franchisee has been granted reasonable 

28 territorial rights and the new outlet or location does not 

29 violate those territorial rights. 

30 2. A franchisor shall establish and make available to its 

31 franchisees a written policy setting forth its reasonable 

32 criteria to be used by the franchisor to determine whether an 

33 existing franchisee is eligible for a franchise for an 

34 additional outlet or location. 

35 3. a. In establishing damages under a cause of action 
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1 brought pursuant to this section, the franchisee has the 

2 burden of proving the amount of lost profits attributable to 

3 the compensable sales. In any action brought under this 

4 section, the damages payable shall be limited to no more than 

5 three years of the proven lost profits. For purposes of this 

6 subsection, "compensable sales" means the annual gross sales 

7 from the existing outlet or location during the twelve-month 

8 period immediately preceding the opening of the new outlet or 

9 location less both of the following: 

10 (1) Pi~e Ten percent. 

11 (2) The actual gross sales from the operation of the 

12 existing outlet or location for the twelve-month period 

13 immediately following the opening of the new outlet or 

14 location. 

15 b. Compensable sales shall exclude any amount attributable 

16 to factors other than the opening and operation of the new 

17 outlet or location. 

18 4. Any cause of action brought under this section must be 

19 filed within eighteen months of the opening of the new outlet 

20 or location o~-wi~nin-~n~ee-mon~n~-af~e~-~ne-eomp%e~ion-of-~ne 

21 proeedttre-ttnder-~ttb~ee~ion-~7-para9rapn-lldll7-~ttbpara9rapn-t%t7 

22 wn±ene~er-±~-~a~er. 

23 5~--8pon-pe~±~ion-by-~ne-£ranen±~or-or-~ne-£raneni~ee7-~ne 

24 di~~rie~-eottr~-maY-9ran~-a-permanen~-or-pre%im±nary-±njtlne~ion 

25 ~o-pre~en~-injttry-or-~nrea~ened-±njtt~y-£or-a-~±o%a~ion-of-~ni~ 

26 ~ee~ion-or-~o-p~e~e~~e-~ne-~~a~tt~-qtto-pendin9-~ne-Ott~eome-o£ 

27 ~ne-£orma%-proeedttre-ttnder-~ttbsee~ion-~7-pa~a9rapn-lldll7 

28 ~ttbpara9rapn-t%t. 

29 Sec. 9. Section 523H.7, Code Supplement 1995, is amended 

30 to read as follows: 

31 523H.7 TERMINATION. 

32 1. Except as otherwise provided by this chapter, a 

33 franchisor shall not terminate a franchise prior to the 

34 expiration of its term except for good cause. For purposes of 

35 this section, "good cause" is cause based upon a legitimate 
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1 business reason. "Good cause" includes, but is not limited 

2 to, the failure of the franchisee to comply with any material 

3 lawful requirement of the franchise agreement, provided that 

4 the termination by the franchisor is not arbitrary or 

5 capricious w~en-eomparee-~o-~~e-ae~±on~-e~-~~e-~raneh±~er-±n 

6 e~~er-~±m±iar-e±retim~~anee~. The burden of proof of showing 

7 that action of the franchisor is arbitrary or capricious shall 

8 rest with the franchisee. 

9 2. Prior to termination of a franchise for good cause, a 

10 franchisor shall provide a franchisee with written notice 

11 stating the basis for the proposed termination. After service 

12 of written notice, the franchisee shall have a reasonable 

13 period of time to cure the default, which in no event ~~aii-be 

14 ie~~-ehan-~h±r~y-eay~-er-more-~~an-n±neey-day~ need be more 

15 than ten days for nonpayment of moneys due under the franchise 

16 agreement, or more than thirty days for noncompliance with any 

17 other provision of the franchise agreement. fn-ehe-e~en~-o~ 

18 nenpaymen~-ef-money~-etie-tinder-~he-~raneh±~e-a9reeffien~7-~he 

19 per±ee-ee-etire-need-no~-e~eeed-eh±rey-eay~~ 

20 3. Notwithstanding subsection 2, a franchisor may 

21 terminate a franchisee upon written notice and without an 

22 opportunity to cure if any of the following apply: 

23 a. The franchisee or the business to which the franchise 

24 relates is declared bankrupt or judicially determined to be 

25 insolvent. 

26 b. Allor a substantial part of the assets of the 

27 franchise or the business to which the franchisee relates are 

28 assigned to or for the benefit of any creditor which is 

29 subject to chapter 681. An assignment for the benefit of any 

30 creditor pursuant to this paragraph does not include the 

31 granting of a security interest in the normal course of 

32 business. 

33 c. The franchisee voluntarily abandons the franchise by 

34 failing to operate the business for five consecutive business 

35 days during which the franchisee is required to operate the 
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1 business under the terms of the franchise, or any shorter 

2 period after which it is not unreasonable under the facts and 

3 circumstances for the franchisor to conclude that the 

4 franchisee does not intend to continue to operate the 

5 franchise, unless the failure to operate is due to 

6 circumstances beyond the control of the franchisee. 

7 d. The franchisor and franchisee agree in writing to 

8 terminate the franchise. 

9 e. The franchisee knowingly makes any material 

10 misrepresentations or knowingly omits to state any material 

11 facts relating to the acquisition or ownership or operation of 

12 the franchise business. 

13 f. Af~er-~hree-ffia~er±ax-breaehes-of-a-frafteh±se-agreeffieft~ 

14 oeetlrr±ftg-w±~h±ft-a-~WeX~e-ffiOft~h-per±od,-for-wh±eh-~he 

15 frafteh±see-has-beeft-g±~eft-fto~±ee-aftd-aft-oppor~tlft±~y-~o-etlre, 

16 ~he-£rafteh±sor-ffiay-~erffi±fta~e-tlpoft-afty-stlbseqtleft~-ffia~er±ax 

17 breaeh-w±~h±ft-~he-~wex~e-ffiOft~h-per±od-w±~hotl~-pro~±d±ftg-aft 

18 oppor~tlft±~y-~o-etlre,-pro~±ded-~ha~-~he-ae~±oft-±s-fto~-arb±~rary 

19 aftd-eapr±e±otls The franchisee repeatedly fails to comply with 

20 one or more material provisions of the franchise agreement, 

21 whether or not the franchisee complies after receiving notice 

22 of the failure to comply, provided that the termination by the 

23 franchisor is not arbitrary or capricious. 

24 g. The franchised business or business premises of the 

25 franchisee are lawfully seized, taken over, or foreclosed by a 

26 government authority or official. 

27 h. The franchisee is convicted of a felony or any o~her 

28 criminal misconduct which ma~er±axxy-aftd is likely to 

29 adversely a£fee~s affect the operation, maintenance, or 

30 goodwill of the franchise in the relevant market. 

31 i. The franchisee operates the franchised business in a 

32 manner that imminently endangers the public health and safety. 

33 Sec. 10. Section 523H.8, subsection 1, paragraph b, Code 

34 Supplement 1995, is amended by adding the following new 

35 subparagraph: 
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1 NEW SUBPARAGRAPH. (4) During the six-month period prior 

2 to the expiration of the franchise agreement or any extension, 

3 the franchisor permits the franchisee the opportunity to sell 

4 the franchise, and all of the following apply: 

5 (a) The purchaser meets, at the time of the sale, the 

6 franchisor's current requirements for a franchisee. 

7 (b) The franchisor agrees to offer the purchaser a full-

8 term franchise agreement, which reflects similar terms and 

9 conditions to those offered to other franchisees at the time 

10 of the sale. 

11 (c) The purchaser agrees to meet the current requirements 

12 for franchises at the time of the sale, including the 

13 franchisor's current requirements relating to upgrading the 

14 franchise. 

15 Sec. 11. Section 523H.ll, Code Supplement 1995, is amended 

16 to read as follows: 

17 523H.ll REPURCHASE OF ASSETS. 

18 A franchisor shall not prohibit a franchisee from, or 

19 enforce a prohibition against a franchisee, engaging in any 

20 lawful business at any location after a termination or refusal 

21 to renew by a franchisor, other than a termination or refusal 

22 to renew by a franchisor in compliance with this chapter, 

23 unless it is one which relies on a substantially similar 

24 marketing program as the terminated or nonrenewed franchise or 

25 unless the franchisor offers in writing no later than ten 

26 business days before expiration of the franchise to purchase 

27 the assets of the franchised business for its fair market 

28 value as a going concern. The value of the assets shall not 

29 include the goodwill of the business attributable to the 

30 trademark licensed to the franchisee in the franchise 

31 agreement. The offer may be conditioned upon the 

32 ascertainment of a fair market value by an impartial 

33 appraiser. This section does not apply to assets of the 

34 franchised business which the franchisee did not purchase from 

35 the franchisor, or the agent of the franchisor. 
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1 Sec. 12. Section 523H.12, Code 1995, is amended by 

2 striking the section and inserting in lieu thereof the 

3 following: 

4 523H.12 INDEPENDENT SOURCING. 

5 1. A franchisor may offer franchises as a part of a 

6 partially or fully developed turnkey business. 

7 2. A franchisor may require that franchisees purchase from 

8 the franchisor, or one or more suppliers selected by the 

9 franchisor, either or both of the following: 

10 a. Equipment, products, and services required to establish 

11 or operate the franchise and that utilize or embody the 

12 franchisor's trade secrets, specialized technology or 

13 proprietary processes or ingredients or for which it is not 

14 practical to issue specifications or standards. 

15 b. Products purchased for resale by the franchisee, with 

16 or without modification or value added by the franchisee, if 

17 such products are among the principal products sold by the 

18 franchisee and the sale of such products by the franchisor or 

19 its affiliate to the franchisee is a major source of revenue 

20 to the franchisor or its affiliate. 

21 3. A franchisor shall permit~ts franchisees to obtain 

22 other equipment, products, and services required to establish 

23 or operate the franchise from sources chosen by the 

24 franchisee, provided that the supplier first demonstrates to 

25 the franchisor's reasonable satisfaction that the supplier 

26 satisfies all of the following: 

27 a. Meets the franchisor's specifications, standards, and 

28 requirements regarding quality, variety, service, safety, and 

29 health for the equipment, products, and services supplied and 

30 the facilities used in the production and distribution of such 

31 equipment, products, and services. 

32 b. Has the capacity to meet franchisee supply 

33 requirements. 

34 c. Is financially sound and has a sound business 

35 reputation. 
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1 d. Will supply equipment, products, or services to a 

2 sufficient number of franchisees of the franchisor to enable 

3 the franchisor to economically monitor compliance by the 

4 supplier with the franchisor's specifications, standards, and 

5 requirements. 

6 e. Will comply with the franchisor's reporting 

7 requirements. 

8 Sec. 13. Section 523H.13, Code 1995, is amended to read as 

9 follows: 

10 523H.13 PRIVATE CIVIL ACTION. 

11 A person who violates a provision of this chapter or order 

12 issued under this chapter is liable for damages caused by the 

13 violation7-±neltld±n97-btl~-no~-1±m±~ed-~o7-eos~s-and-~easonable 

14 a~~o~neys~-and-expe~~s~-£ees7 and subject to other appropriate 

15 relief including injunctive and other equitable relief. 

16 EXPLANATION 

17 This bill amends provisions of chapter 523H relating to 

18 franchise agreements. 

19 The definition of "franchise" in section 523H.1 is amended 

20 to exclude a nonprofit organization operated on a cooperative 

21 basis by and for independent retailers which offers goods and 

22 services primarily to its member retailers on a wholesale 

23 basis. 

24 Section 523H.2 is amended to provide that the chapter 

25 applies only to franchises operated in Iowa pursuant to an 

26 agreement entered into on or after July 1, 1996. 

27 Section 523H.5, which pertains to the transfer of a 

28 franchise, is amended to provide that the franchisor may 

29 require that requirements contained in a franchise agreement 

30 be met prior to permitting the transfer, in addition to other 

31 requirements identified in section 523H.5. The bill provides 

32 that the transferee may be required to successfully complete 

33 the franchisor's current training program rather than a 

34 reasonable training program, pay the franchisor's reasonable 

35 expenses attributable to the transfer rather than the 
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1 reasonable and actual expenses directly attributable to the 

2 transfer, and comply with the franchisor's current 

3 requirements regarding financial terms of the transfer rather 

4 than the current financial requirements for franchisees. The 

5 section requires that the franchisee provide a list of 

6 ownership interests subsequent to the transfer. Currently, 

7 the franchisor must request the list before the franchisee is 

8 required to provide it to the franchisor. The section 

9 provides that the franchisor may exercise a contractual right 

10 of first refusal to prevent the automatic approval of a 

11 transfer within the 60-day period after the franchisee submits 

12 the request for consent to the transfer. 

13 The right of a franchisee, under section 523H.5, subsection 

14 4, to transfer the franchisee's interest in the franchise for 

15 the unexpired term of the agreement, and not be subject to a 

16 requirement that the transfer be conditioned upon the 

17 franchisee or transferee entering into a new or different 

18 franchise agreement, is repealed. 

19 The bill also strikes a portion of 523H.5 which identifies 

20 certain occurrences which are not to be considered transfers 

21 requiring the consent of the franchisor, and inserts language 

22 which provides that the franchisor is not to deny the 

23 surviving spouse or heirs of a deceased or permanently 

24 incapacitated franchisee the opportunity to participate in the 

25 ownership of a franchise for one year after the death or 

26 permanent incapacity of the franchisee, or deny the transfer 

27 to an existing partner in the franchise previously approved as 

28 a franchisee and who has remained active in the management of 

29 the franchise. Section 523H.5 is also amended to prohibit a 

30 franchisor from exercising a right of first refusal with 

31 respect to a transfer of a franchise to a surviving spouse or 

32 child who is seeking to qualify as a franchisee or who becomes 

33 qualified as a franchisee, or with respect to a transfer to an 

34 existing partner, but does not prohibit a franchisor from 

35 exercising such right after receipt of a bona fide offer to 
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1 purchase the franchise by a proposed purchaser in those 

2 circumstances. 

3 Section 523H.6, relating to encroachment, is amended by 

4 adding that, in addition to existing criteria for determining 

5 whether a new outlet or location is encroaching on an existing 

6 franchisee, the new outlet or location must be located in 

7 unreasonable proximity to the existing franchisee's outlet or 

8 location. The section is amended to increase the amount by 

9 which the new outlet or location must impact the existing 

10 franchisee's gross sales, before a compensable claim arises, 

11 from 5 percent to 10 percent of gross sales. The procedure 

12 for hearing and acting upon a claim is amended to specifically 

13 provide that the panel comprised of members selected by the 

14 franchisee and franchisor, and the neutral arbitrators who may 

15 also be used to hear a claim, have the authority to make a 

16 decision or award in accordance with the formal procedure for 

17 hearing such claims. The section is amended to provide that 

18 the choice of whether the panel, neutral third-party mediator, 

19 or arbitration is to be used for awarding compensation is to 

20 be made by the franchisor, rather than the franchisee, as 

21 currently provided. The section is amended to provide that a 

22 franchisee does not have a cause of action for monetary 

23 damages if th~ franchisee has been granted reasonable 

24 territorial rights which are not violated by the new outlet or 

25 location. The section is amended to provide that a cause of 

26 action under this section must be filed within 18 months of 

27 the opening of the new outlet or location. Currently, a cause 

28 of action may be filed within 18 months of the opening of the 

29 new outlet or location, or within three months after the 

30 completion of the formal procedure for awarding compensation 

31 to a franchisee, whichever is later. The section is also 

32 amended by striking the language permitting the franchisor or 

33 franchisee to seek a permanent or preliminary injunction as a 

34 result of a violation of the section or to preserve the status 

35 quo pending the outcome of the formal procedure. 

-14-



S.F. H.F. 

1 Section 523H.7 is amended by striking language that 

2 requires a comparison of the franchisor's actions in 

3 terminating a franchisee with the franchisor's actions in 

4 other similar circumstances when determining if such actions 

5 are arbitrary or capricious. The section is amended to 

6 provide that a reasonable period of time to cure a default 

7 need be no more than 10 days for nonpayment of moneys due 

8 under the agreement or more than 30 days for noncompliance 

9 with any other provision of the agreement. Currently the 

10 period of time to cure a default is no more than 30 days for 

11 nonpayment of moneys due under the agreement, and no less than 

12 30 days or more than 90 days for any other default. The 

13 section is also amended by striking language permitting 

14 termination of the franchise by the franchisor in the event of 

15 a fourth material breach after three material breaches of an 

16 agreement within a l2-month period where the franchisee has 

17 been given an opportunity to cure the initial three breaches, 

18 and replacing that language with a provision permitting 

19 termination if the franchisee repeatedly fails to comply with 

20 one or more material provisions of the franchise agreement, 

21 whether or not the franchisee cures the breach after notice. 

22 Section 523H.8, relating to nonrenewal of a franchise, is 

23 amended by adding an additional circumstance under which a 

24 franchisor may refuse to renew a franchise if proper notice of 

25 the nonrenewal is given. Currently, a franchisor cannot 

26 refuse to renew unless notice of an intent not to renew must 

27 be given to the franchisee at least six months prior to the 

28 expirat~on date or any extension of the franchise agreement, 

29 and at least one additional circumstance identified in this 

30 section also exists. The additional circumstance provided by 

31 the bill provides that the franchisor permits the franchisee 

32 the opportunity to sell the franchise during the period'prior 

33 to expiration, and that the purchaser meets the franchisor's 

34 current requirements for franchisees, the franchisor agrees to 

35 offer a full-term franchise agreement, and the purchaser 
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1 agrees to meet the current requirements for franchisees. 

2 Section 523H.ll, relating to repurchase of assets, is 

3 amended to provide that a franchisor may prohibit a franchisee 

4 from engaging in a lawful business at any location upon 

5 termination or nonrenewal of the franchise in compliance with 

6 this chapter. 
7 Section 523H.12, relating to independent sourcing, is 

8 stricken and rewritten to provide that a franchisor may offer 

9 a franchise as part of a turnkey business. The section 

10 provides that the franchisor may require that franchisees 

11 purchase equipment, products, and services utilizing the 

12 franchisor's trade secrets, specialized technology or 

13 proprietary processes or ingredients, and principal products 

14 sold by the franchisee which are a major source of revenue to 

15 the franchisor, from the franchisor or its affiliate. A 

16 franchisor is to permit a franchisee to obtain other 

17 equipment, products, and services from other suppliers who 

18 meet certain requirements identified in the section. 

19 Section 523H.13, regarding private civil actions, is 

20 amended to strike language providing for the recovery of costs 

21 and reasonable attorneys' and expert fees from a party liable 

22 for 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

damages as the result of a violation of this chapter. 
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