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S.F. H.F. 

1 Section 1. Section 455B.l71, subsection 11, Code 1993, is 

2 amended by adding the following new unnumbered paragraph: 

3 NEW UNNUMBERED PARAGRAPH. for the purpose of imposing 

4 liability for violation of a section of this part, or a rule 

5 or regulation adopted by the department of natural resources 

6 under this part, ''person" does not include a persor1 who holds 

7 indicia of ownership in contaminated property from which 

8 prohibited discharges, deposits, or releases of pollutants 

9 into any water of the state have been or are evidenced, if the 

10 person has satisfied the requirements of section 4558.381, 

ll subsection 7, unnumbered paragraph 2, with respect to the 

12 contaminated property, regardless of whether the department 

13 has determined that the contaminated property constitutes a 

14 hazardous condition site. 

15 Sec. 2. Section 455B.381, subsection 7, Code 1993, is 

16 amended by adding the following new unnumbered paragraph: 

17 NEW UNNUMBERED PARAGRAPH. "Person having control over a 

18 hazardous substance" does not include a person who holds 

19 indicia of ownership in a hazardous condition site, if the 

20 person satisfies both of the following: 

21 a. Holds indicia of ownership primarily to protect that 

22 person's security interest in the hazardous condition site, 

23 where the indicia of ownership was acquired either for the 

24 purpose of securing paymer1t of a loan or other indebtedness, 

25 or in the course of protecting the security interest. The 

26 term ''primarily to protect that person's security interest'' 

27 includes, but is not limited to, ownership interests acquired 

28 as a consequence of that person exercising rights as a 

29 security interest holder in the hazardous condition site, 

30 where the exercise is necessary or appropriate to protect the 

31 security interest, to preserve the value of the collateral, or 

32 to recover a loan or indebtedness secured by the interest. 

33 The person holding indicia of ownership in a hazardous 

34 condition site and who acquires title or a right to title to 

35 the site upon default under the security arrangement, or at, 
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'~ ~ or in lieu of, foreclosure, shall continue to hold the indicia 

2 of ownership primarily to protect that person's security 

3 interest so long as the subsequent actions of the person with 

4 respect to the site are intended to protect the collateral 

5 secured by the interest, and demonstrate that the person is 

6 seeking to sell or liquidate the secured property rather than 

7 holding the property for investment purposes. 

8 b. Does not exhibit managerial control of, or managerial 

9 responsibility for, the daily operation of the hazardous 

10 condition site through the actual, direct, and continual or 

11 recurrent exercise of managerial control over the hazardous 

12 condition site in which that person holds a security interest, 

13 which managerial control materially divests the borrower, 

14 debtor, or obligor of control. 

15 Sec. 3. Section 4558.392, Code 1993, 1s amended by adding 

16 the following new subsection: 

NEW SUBSECTION. 7. a. There lS no liability under this 

section for a person who has satisfied the requirements of 

section 4558.381, subsection 7, unnumbered paragraph 2, 

20 regardless of when that person acquired title or right to 

21 title to the hazardous condition site, except that a person 

22 otherwise exempt from liability under this subsection shall be 

23 liable to the state for the lesser of: 

24 (l) The total reasonable 

25 state to cleanup a hazardous 

26 condition site; or 

cleanup costs incurred by the 

substance at the hazardous 

27 (2) The amount representing the postcleanup fair market 

28 value of the property comprising the hazardous condition site. 

29 b. Liability under this subsection shall only be imposed 

30 when the person holds title to the hazardous condition site at 

31 the time the state incurs reasonable cleanup costs. 

32 c. For purposes of this subsection, ''postcleanup fair 

33 market value" means the actual amount of consideration 

-

34 
' 
'"---"' 3 5 

received by such person upon sale or transfer of the hazardous 

condition site which has been cleaned up by the state to a 
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1 bona fide purchaser for value. 

2 d. Cleanup expenses incurred by the state shall be a lien 

3 upon the real estate constituting the hazardous condition 

4 site, recordable and collectable in the same manner as 

5 provided for in section 424.11, subject to the terms of this 

6 subsection. The lien of the state shall be prior and superior 

7 to any other lien interests in the real estate constituting 

8 the hazardous condition site except lien interests held by the 

9 state or the federal government. The lien shall attach at the 

10 time the state incurs expenses to clean up the hazardous 

11 condition site. The lien shall be valid as against subsequent 

12 mortgagees, purchasers, or judgment creditors, for value and 

13 without notice of the lien, only when a notice of the lien is 

14 filed with the recorder of the county in which the property is 

15 located. Upon payment by the person to the state, of the 

16 amount specified in this subsection, the state shall release 

17 the lien. If no lien has been recorded at the time the person 

18 sells or transfers the property, then the person shall not be 

19 liable for any cleanup costs incurred by the state. 

20 Sec. 4. Section 4558.418, Code 1993, is amended by adding 

21 the following new subsection: 

22 NEW SUBSECTION. 4. For the purpose of determining 

23 violations under this section and section 4558.417, the term 

24 "person• does not include a person who holds indicia of 

25 ownership in the hazardous waste or hazardous substance 

26 disposal site which contains a hazardous waste or hazardous 

27 substance, or where hazardous substances or wastes are 

28 treated, stored, or disposed of, if such person has satisfied 

29 the requirements of section 4558.381, subsection 7, unnumbered 

30 paragraph 2, with respect to the disposal site, whether or not 

31 the director has determined that such disposal site 

32 constitutes a hazardous condition site. 

33 Sec. 5. Section 4558.471, subsection 6, unnumbered 

34 paragraph 2, Code 1993, is amended by striking the unnumbered 

35 paragraph and inserting in lieu thereof the following: 
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nowner" does not include a person who holds indicia of <~ l 
2 ownership in the underground storage tank or the tank site 

3 property if both of the following apply: 

4 (a) The person holds indicia of ownership primarily to 

5 protect that person's security interest in the underground 

6 storage tank or tank site property, where such indicia of 

7 ownership was acquired either for the purpose of securing 

8 payment of a loan or other indebtedness, or in the course of 

9 protecting the security interest. The term ''primarily to 

10 protect that person's security interest" includes but is not 

ll limited to ownership interests acquired as a consequence of 

12 that person exercising rights as a security interest holder 1n 

13 the underground storage tank or tank site property, where such 

14 exercise is necessary or appropriate to protect the security 

15 interest, to preserve the value of the collateral, or to 

16 recover a loan or indebtedness secured by such interest. ·The 

~17 person holding indicia of ownership in the underground storage 

'Z~la tank or tank site property and who acquires title or a right 

"9 to title to such underground storage tank or tank site 

20 property upon default under the security arrangement, or at, 

21 or in lieu of, foreclosure, shall continue to hold S11ch 

22 indicia of ownership primarily to protect that person's 

23 security interest so long as subsequent actions taken by that 

24 person with respect to the underground storage tank or tank 

25 site property are intended to protect the collateral secured 

26 by the interest, and demonstrate that the person is seeking to 

21 sell or liquidate the secured propetty rather than holding the 

28 property for investment purposes. 

29 {b) The person does not exhibit managerial control of, or 

30 managerial responsibility for, the daily operation of the 

31 underground storage tank or tank site property through the 

32 actual, direct, and continual or recurrent exercise of 

33 managerial control over the underground storage tank or tank 

site property in which that person holds a security interest, 

which managerial control materially divests the borrower, 

-4-
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HOUSE FILE 645 
B-3582 

1 Amend House File 645 as follows: 
2 l. Page 2, line 7, by inserting after the word 
3 "purposes." the following: "A person who takes 
4 subseauent action with respect to the site which was 
5 intended to protect the collateral and causes or 
6 exacerbates a release or threatened release of a 
7 hazardous substance, shall be liable for the costs to 
8 respond to the release or threatened release, to the 
9 extent that the release or threatened release lS 

10 attributable to the person's actions." 
11 2. Page 5, by inserting after line 2 the 
12 following: 
13 "Sec. EFFECTIVE DATE. This Act, being deemed 
14 of immediate importance, takes effect upon enactment." 
15 3. Title page, line 2, by inserting after the 
16 word "property" the following: •and providing an 
17 effective date''. 
18 4. By renumbering as necessary. 

By RAFFERTY of Scott 

ROUSE FILE 645 
B-3677 

1 Amend House File 645 as follows: 
2 1. Page 3, by striking lines 6 through 9 a~d 
3 inserting the following: "subsection. The lien shall 
4 attach at the". (f.lo+7) 
tA.~ '1--.S-93 ' By RAFFERTY of Scott 

B-3677 FILED APRIL 2, 1993 

• HOUSE FILE 645 
B-3708 

l Amend House File 645 as follows: 
2 1. Page 1, line 20, by striking the word ''both" 
3 and inserting the following: ''all". 
4 2. Page 2, by inserting after line 14 the 
5 following: 
6 ''c. Has taken no subsequent action with respect to 
7 the site which causes or exacerbates a release or 
8 threatened release of a hazardous substance." 
9 3. Page 4, line 3, by striking the word ''both'' 

10 and inserting the following: ''all''. 
11 4. Page 5, by inserting after line 2 the 
12 following: 
13 "(c) The person has taken no subsequent action 
14 with respect to the site which causes or exacerbates a 
15 release or threatened release of a hazardous 
16 substance. 
17 Sec. EFFECTIVE DATE. This Act, being deemed 
18 of immediate importance, takes effect upon enactment." 
19 5. Title page, line 2, by inserting after the 
20 word "~roperty'' the following: "and providing an 
21 effectlve date''. 
22 6. ay renumbering as necessary. 

B-3708 FILED APRIL 5, 1993 
ADOPTED 

By RAFFERTY of Scott 



HOUSE CLIP SHEET APRIL 5, 1993 

HOUSE FILE 645 
FISCAL NOTE 

Page 35 

A fiscal note for House File 645 is hereby submitted pursuant to Joint Rule 17. 
Data used in developing this fiscal note is available from the Legislative 
Fiscal Bureau to members of the Legislature upon request. 

House rile 
contaminated 

645 protects persons who hold only a security interest in a 
property from liability, under State law, for the contamination. 

The bill 
State has 
The lien 
liens. 

also creaces a 
expended funds 

ts superior to 

Fiscal fmpact: 

State lien to be attached to property on which the 
to remediate en~ironmentally hazardous conditions. 
all liens with the exception of State and federal 

A reasonable estimate as to the fiscal impact of the exemption from liability 
and the lien prOVlSlOns cannot be determined. However, the exemption from 
liability for persons holding security interest would increase the amount of 
contaminated property for which the only source of cleanup funds is the State 
and its local governments. The lien provisions should increase the State's 
1~ility to recover funds expended by the State for contaminated pro?erty 
remediation. • 

(LSB 1960hv, JWR) 

FILED APRIL 2, 1993 BY DENNIS PROUTY, FISCAL DIRECTOR 
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Secc:on 455B.l7l, subsection Code 1993, is 

2 a~c~cac by ad~1~g the following ~ew unn~mbered paragrapn: 

3 ~EI'i U:'<NUMBERED PARAGRAPH. For the purpose of impos~ng 

4 liQoility Eor violation of a section of this part, or a rule 

5 or regulation adopted by the department of nacural resources 

6 uncie~ this part, ''person'' does not include a person who holds 

7 indicca of ownership in concaminated property from which 

8 prohib:ted discharges, deposits, or releases of pollutants 

9 in~o any water of the state have been or are evidenced, if the 

10 person has satisfied the requirements of section 4553.381, 

11 subsection 7, unnumbered paragraph 2, wi:h respect to the 

12 contaminated property, regardless of whe~her the depart~ent 

13 has determined that the con~aminated property constit~tes a 

l4 hazardous condition site. 

15 Sec. 2. Section 4558.381, subsection 7, Code 1993, is 

16 amended by adding the following new u~numbered paragraph: 

17 NEW UNNUMBERED PARAGRAPH. ''Person having control over a 

18 hazardous substance" does not include a person who holds 

19 indicia of ownership in a hazardous condition site, if the 

20 person satisfies~ of the following: 

21 a. Holds indicia of ownership primarily to protect that 

22 person's security interest in the hazardous condition site, 

23 where the indicia of ownership was acquired either for the 

24 purpose of securing payment of a loan or other indebtedness, 

25 or in the course of protecting the security interest. The 

26 term ''primarily to protect that person's security 1nterest'' 

27 includes, but is not limited to, ownership interests acquired 

28 as a consequence of that person exercising rights as a 

29 security interest holder in 'he hazardo~s condi:ion site, 

30 where the exercise :3 necessa:y or appropr1ate :o protect the 

31 securicy interest, to pres2rve :he value of the collateral, or 

32 to recover a loan or indebtedness secured by the interest. 

33 The person holding i~dici~ of ownership in a hazardous 

34 condition site and who acq~1res title or a right to title to 

35 the site upon default under the security arra~gement, or at, 
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1 or in lieu of, foreclosure, shall continue to hold the indicia 

2 of ownership primarily to protect that person's security 

3 interest so long as the subsequent actions of the person with 

4 respect to the site are intended to protect the collateral 

5 secured by the interest, and demonstrate that the person is 

6 seeking to sell or liquidate the secured property rather than 

7 holding the property for investment purposes. 

8 b. Does not exhibit managerial control of, or managerial 

9 responsibility for, the daily operation of the hazardous 

10 condition site through the actual, direct, and continua: or 

11 recurrent exercise of managerial control over the hazardous 

12 condition site in which that person holds a security interest, 

13 which managerial control materially divests the borrower, 

14 debtor, or obligor of control. 

15 c. Has taken no subsequent action with respect to the site 

16 which causes or exacerbates a release or threatened release of 

17 a hazardous substance. 

18 Sec. 3. Section 455B.392, Code 1993, is amended by adding 

19 the following new subsection: 

20 NEW SUBSECTION. 7. a. There is no liability under this 

21 section for a person who has satisfied the requirements of 

22 section 455B.38l, subsection 7, unnumbered paragraph 2, 

23 regardless of when that person acquired title or right to 

24 title to the hazardous condition site, except that a person 

25 otherwise exempt from liability under this subsection shall be 

26 liable to the state for the lesser of: 

27 (1) The total reasonable cleanup costs incurred by the 

28 state to cleanup a hazardous substance at the hazardous 

29 condition site; or 

30 (2) The amount representing the postcleanup fair market 

31 value 

32 b. 

of the property comprising the hazardous condition s1te. 

Liability under this subsection shall only be imposed 

33 when the person holds title to the hazardous condition site at 

34 the :ime the sta~e incurs reasonab~e cleanup costs. 

35 c. For purposes of this subsection, ''postcleanup fai: 
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l ma~ket va~~e'' means the actua: amoun~ of consideration 

2 received by such person u~on sale or tra~sfer of the hazardous 

3 condit~on site which has bee~ cleaned u~ by the sta~e to a 

4 bona fide purchaser for value. 

5 d. Cleanup expenses incurred by the state shall be a lien 

6 upon the real estate constituting the hazardous condition 

7 site, recordable and collectable in the same manner as 

8 provided for in section 424.11, subject to the terms of this 

9 suosection. The lien shall attach at the time the state 

10 incurs expenses to clean up the hazardous condition site. The 

ll lien shall be valid as against subsequent mortgagees, 

12 purchasers, or judgment creditors, for value and without 

13 notice of the lien, only when a notice of the lien is ~iled 

14 with the recorder of the county in which the property ~s 

15 located. upon payment by the person to the state, of the 

16 amount specified in this subsection, the state shall release 

17 the lien. If no lien has been recorded at the time the person 

18 sells or transfers the property, then the person shall not be 

19 liable for any cleanup costs incurred by the state. 

20 Sec. 4. Section 4558.418, Code 1993, is amended by adding 

21 the following new subsection: 

22 NEW SUBSECTION. 4. For the purpose of determini~g 

23 violations under this section and section 4558.417, the ter~ 

24 ''person" does not include a person who holds indicia of 

25 ownership in the hazardous waste or hazardous substance 

26 disposal site which contains a hazardous waste or hazardous 

27 substance, or <-:here hazardous substances or wastes are 

28 treated, stored, or disposed of, if such person has satisfied 

29 the requirements of section 455B.38l, subsection 7, unnumbered 

30 paragraph 2, with respec~ to the disposal site, whether or not 

3l the director has detersined that such disposal site 

32 constitutes a hazardous condition site. 

33 Sec. 5. Section 4558.471, subsection 6, unnumbered 

34 paragraph 2, Code 1993, 1s amended by striking the unnumbered 

35 paragraph and i~serting in lieu thereoE the following: 

-3-
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l "Owner" does not include a person who holds indicia of 

2 ownership in the underground storage tank or the tank site 

3 property if all of the following apply: 

4 {a) The person holds indicia of ownership primarily to 

5 protect that person's security interest in the underground 

6 storage tank or tank site property, where such indicia of 

7 ownership was acquired either for the purpose of securing 

8 payment of a loan or other indebtedness, or in the course of 

9 protecting the security interest. The term ''primarily to 

10 protect that person's security interest" includes but is not 

ll limited to ownership interests acquired as a consequence of 

12 that person exercising rights as_a security interest holder in 

13 the underground storage tank or tank site prope~ty, where such 

14 exercise is necessary or appropriate to protect the security 

15 interest, to preserve the value of c~e collateral, or to 

16 recover a loan or :ndebtedness secured by such interest. The 

17 person holding indicia of ownership in the underground storage 

18 tank or tank site property and who acquires title or a right 

19 to title to such underground storage tank or tank site 

20 property upon default under the security arrangement, or at, 

21 or in lieu of, foreclosure, shall continue to hold such 

22 indicia of ownership primarily to protect that person's 

23 security interest so long as subsequent actions taken by that 

24 person with respect to the underground storage tank or tank 

25 site property are intended to protect the collateral secured 

26 by the interest, and demonstrate that the person is seeking to 

27 sell or liquidate the secured property rather than holding the 

28 property for investment purposes. 

29 (b) The person does not exhibit managerial control of, or 

30 managerial responsibility for, the daily operation of the 

31 underground storage tank or tank site p:operty through the 

32 actual, direct, and continual or recurrent exercise of 

33 managerial control over the underground storage tank or tank 

34 site property in which that person holds a security interest, 

35 which managerial control materially divests ~he borrower, 

-4-
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~ dej~cr, owner or operator of the underground storage tank or 

2 tank site property of such control. 
3 (c) The person has taken no subsequent action with respect 

4 to tne si~e which ca~ses o~ exacerbates a release or 

5 threatened release of a hazardous substance. 

6 Sec. 6. EFFECTIVE JA~E. This Act, being dee~ed of 

7 immediate importance, ~akes effect upon enactment. 

8 

9 

lO 

11 

12 

:..3 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

-5-

HF 645 

js/pi<./25 



' • 

1 
Ntt~f-~ I Cj{lG(. 
urie7 

· -- rtv lvec{c 

&~~rt 
BOOSE FILE 

,A:/S,8 /$,s-
ENERGv AND 
ENVIRONMENTAl PROTECTION 

&Js-
BY (PROPOSED COMMITTEE ON 

ENERGY AND ENVIRONMENTAL 
PROTECTION BILL BY 

CHAIRPERSON RAFFERTY) 

Passed House, Date----- Passed senate, Date----

Vote: Ayes Nays___ Vote: Ayes Nays ----

Approved ------------

A BILL FOR 

1 An Act relating to exemptions from liability for hazardous 

2 conditions. 

3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

4 

5 

6 
7 

8 
9 

10 

11 
12 

13 
14 

15 
16 
17 
18 
19 
20 
21 

22 
TLSB l960HC 75 
js/sc/14 



• 

) 

1 

2 

3 
4 

5 
6 

7 

8 

9 
10 
11 

12 

s.F. ---- H.F. 

Section 1. Section 455B.381, subsection 7, Code 1993, is 
amended by adding the following new unnumbered paragraph: 

NEW UNNUMBERED PARAG.RAPH. "Person having control over a 

hazardous substance" does not include a person who, without 
participating in the management or operation of the hazardous 
condition site and without producing, handling, storing, 

using, transporting, refining, or disposing of the hazardous 

substance, the release of which created the hazardous 
condition, holds indicia of ownership primarily to protect 
that person's security interest in the hazardous substance. 

EXPLANATION 
This bill exempts persons who merely hold indicia of 

13 ownership in a hazardous substance which creates a hazardous 
14 c~ndition or a hazardous condition site from strict liability 

15 for cleanup costs and for damages for the release of the 
16 hazardous subs.tance. It does so by excluding persons holding 

17 a security interest from the definition of persons having 

18 control over a hazardous substance. 
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AN ACT 

Rf.I.ATUIG TO f.U:P'lPTIONS FROH I.lARII.ITY E'OR F.NVIRONMf.NTAL CON

'r'AMUJATION AND PROVIDING FO!t A STATE LlF.N ON 'l'IJE PROPERTY 

AND PRO\'IOING AN EfFF.C'riVE DATE. 

BE IT lWAC'ft:D B'i 1'HE GENERA[, ASSEMlH/1 OF' 'l'fH: S'I'A1'I! OF' IOWA: 

Section 1. Section 4SSB.l"11, sub!'lection ll, Codt> 1993, is 

ar-.P.ndt-d by addirH) the followinq new unnumbPn~d paraqr~1ph: 

Nl-~o!~~.JNUH13E::R£:P P~~AGRAPII. for the purpose of imposing 

liability for violation of a section of this part:, ot a rulP 

or requlat ion ad()pte-d by t.J1e department of natural resourct>s 

under t.his part, "p1~rson'' doe:;. not includP. .1 person wh<> holds 

indicia or ownc1·shi.p in contaminated PI'O(H~·rty from which 

prohibited disch,Hgcs, dt!Jl()!J.its, or relea!ler. of pollutants 

into any ·.,ater of the stctle have bePn or are evidenced, if the 

p~rson ha!! sati.afied t.he requirements of section 45SB.38l, 

subsection 7, unnumhP.red pcHagraph 2, with respect to the 

contaminated property, req,udless of whether the departmPnt 

has d1~termined that the cont<tminated property canst ltutes a 

ha?.acdous <.'<>nd it ion site. 

Sec. 2. Section 4SSS.J8l, subsection 7, Code 1993, is 

amended by <tddinq the following new unnumbered paraqraph: 

r~~W ~~!_-'UM_!!~~.J::!> ~,!>RA<>RA_PIL "Person havinQ COf"\trol over a 

hc12ardous substance" does not include a person who holds 

indicia of ownership 1n d hdzardous condition site, if the 

person Sc1ti:.fies all of the follo·,..ing: 

a. Holds indicia of o·.merstdp primarily to protect that 

per~on's secotrity interest in the hazardous condition site, 

where the indicia of o-....ner3llip was acqui1·ed either for the 

purpose of sP.curinq pay.-nent Qf a loan or other indebtedness, 

or in the course of protecting the security interest. The 

term ''primarily to protect that person'g security int~cest'' 

includes., lout. is not. li.t:'lited to, ownership intL~rests acquir~d 

~-
••• 

a 
llouse File- 64~. p. 2 

as i\ con~;equence oC that person e-xerciainq l'iqhts as a 

security interest hold~r in the hazardoua condition site, 

where the exercise is ncce!lsary or appropc iclte to protect the 

security int.P.rPst, t.o preserve the valu!! of t.he collateral, or 

to recover a loan or indebtedness secured by the intert!st. 

The person J10lding indicia of ownership in •l hazardous 

condition site and wno acquires tltle or a riqht to title to 

the site upon default under the security arrangement, l>r dt, 

or in lieu of, toraclosurP., shall COtltinue to hold thf!' indicia 

of owner!'lhlp primarily to protect t.hat peruon's security 

int.1~r!!st: so lonq as the S\lbsequent act i<lns of the person with 

re~pect to the site are inten~ed to protect the colldt.eral 

secured by th~ interest, and demonstrate that the person 1s 

!IN~king to sell or liquidate the secured property rather than 

holding the property for investcncnt purposes. 

b. Doe!< not f~~hibit M<UldCJL'rial control of, or manaqe1·ial 

responsibility for, the dully operdtion of the- hcu.trdous 

condition site through the actual, direct, and continual or 

recurrent exf!'rcise of manaqerial control over the hazacdottS 

condition sill! in whl.ch that person holds a sectHily intel'cst, 

which ~an~qel'lal control materially divests th~ borrower, 

debtor, or obligor of control. 

c. u,1s taken no subsequent action .,.·ith rP.spect to the site 

t.'hich cauuea or exacerbates a relea:H~- or t.tueatened rPlease of 

a hazardous nub!<tance. 

Sec. J. Section 45SR.J92, Code l99J, ia amPnded by adding 

the followinq new subsection: 

NE\"! ~UBSf.C'f'tO:_l. 1. d. There ia no liability under t.hia 

sPction foe a p~rgon who has sat.i~tied the requirements of 

section 45!:18.381, sub!H~ction 7, unnumbered paraqrcJph 2, 

regardless of when that per~on acquired title or riqht to 

title to the hazcHdous condition site, •~xcept thc"\t. a p•~rson 

otherwi~~ ex~mpt from liability 11nder this subsection ~ha1l be

liable to the state for the lessl!r of: 

c l} The total reasonable cleanup costa incurred by the 

atate to cleanup a haza1·dous subst·.ance at: the hc""tzacdous 

condition !lite; or 

::r .., 
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(2) T~w ,\mount reprt-aentlnq the p:;~str.lPanup fair lf',Hket 

value of the property conpri3ing t.he hazardous ':ondition site. 

b. I.iability under this subsc.>ction shall only be irnposed 

when the person holds title to the hazardous C<lndit.ion site at 

the tiMe the state incurs reasonable cleanup costs. 

c. Fo1· purposes of this subsect. ion, "post.cleanup f~ i r 

market value" rneans the actual amount of considerat.ion 

received by such person upon sale or transfer of the hazardous 

condition site which l"las been cleaned up by the state- to d 

bona fide purchaser for value. 

d. Cleanup expenses incurred by the state shall .be a lien 

upon the real estate constituting the ha::ardous condition 

site, recordo1ble and collectable in the S<lme manner as 

provided for in section 424.11, subject to t.he terms of this 

subsection. The lit~n shall attach at the time> the state 

incurs axpense:. to clean up the ha-zardous condition site. The 

lien shall be valid as aqain3t subsequent rnortg,lgees, 

purchasers, or judgmP.nt creditors, for value and without 

notice of the lien, only when a notice of the lien is filell 

with the recorder of" the county in whlch the property is 

located. Upon paymer•t by the person to the statP, elf the 

ar-.ount specified in this suhse.ct:ion, the state shall release 

the lien. If no lien haa been recorded at the time the pt!rson 

sells or transfers the !)roperty, then the person shall not be 

liable for any cleanup costs incurr~d by the state. 

Sec. 4. Section 4558.418, Code 1993, is amended by adding 

the followint} new subsection: 

N8W ___ ~UUSJoX_!.!.Q~. 4. ~·m l.hP purpo.!'le of detertnininq 

violationa under this section and section 4558.~17, the terM 

"peraon" doea not include a person who holds indicia of 

ownf!rship in the tlaz,udou~;. W<t!>te or tl<nardous substance

disp:}sal :>ite which contains cl hazardous waste or haz<.trdous 

subatance, or whera hazardou~ substance-s or wastes are 

treat:ed, stou~d, or di~posed of, if such person has satisfied 

the r~quiremenls ot section 4S~fl.381, suboection 7, unnumbered 

paraqrdph 2, wiLit rc!spect to thE! disposal site, whether clr not 
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the director has d~termined that such disposal sit~ 

constitutes a ha-zardous condition site. 

Sec. 5. Section 4SSR.471, subsecticln 6, unnumbere~ 

paragraph ?, Code 1991, is amended by stri~inq the unnunbered 

paragraph and i.nsertinq in lieu theuwf the folloving; 

"Owner" does not include a person who hold.!\ indicia of 

ownership in the underground storage tank or the tank site 

property if all of the following apply: 

Ia) 'The person holds indicia of ownership priMarily t<l 

protect that p~rson's security interest in the underqcound 

storage- tclnk or tarlk site property, where such indicia of 

ownership was acquired either for the purpose of securing 

payment of a loan or other indebtedness, or in the courst! of 

protecting the secutity interest. 'I'he term "prim.~rily t.o 

protect that person's security intere~l'' includes but is not 

lirnlteo1 to ownerahip interests acquired as a consequl~nce of 

that per~on exercisinq rights as a s~curity interest holde-r in 

the underground stora9e tank or tank site propertv, where such 

exercise is nP.cesr.ary or appropriate to protect t.he secua·ity 

interest, to preserve the value of the collateral, or to 

recover a loan or indebtedn(•!io~l securc.>d by iiuch interest, T·he 

pergon holding indicia of ownership in the underground storage 

tclnk or tank site property and who acquires titlo or a right 

t:o title t.o su,:h under<.Jround storage tank or tank site 

property upon default und('r the- ~wc:urity arrangement., or ill., 

or in liP.u of, fore-closure, shclll continue to hold such 

lndici~ of ownership pri~arily to protect that person's 

security inl:erest. so long .1!'1 subsf!quent clctions taken by that 

person with respect to the.> underqround sLoraqP tank or tank 

site property are lntrnded to prott!Ct the collateral sPcured 

by the int.en~st, and derttonst:ritte that the person is serking to 

sell or liquidilt.e the secured propt!rty rather thcln holding the 

property for investnent purposes. 

(b) The pet·soo does not exhibit nclllclgerial contt·ol of, or 

managerial responsibility for, the daily operation of l:ht! 

undc.•rga·ound atoraqe tank or tank site property through t.he 

• 
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actual, direct, and continual or recurrent exercise of 

managerial control over the underground storage ta~k or tank 

site property in which that person holds a security interest, 

which managerial control materially divests the borrower, 

debtor, owner or operator of the underground storage tank or 

tank site property of such control. 

(c) The person has taken no subsequent action with respect 

to the site which causes or exacerbates a release or 

threatened release of a hazardous substance. 

Sec. 6. EFFECTIVE DATE. This Act, being deemed of 

immediate importance, takes effect upon enactment. 
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