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A BILL FOR

An Act providing for a duty to disclose information prior to the
transfer of certain real estate and providing effective dates.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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1 Socition 1. Section 543B.9, Code 1993, is amended to read .
2 as follows:

3 543B.9 RULES.

4 The real estate commission is-empowered-to-promaigate may

5 adopt rules to carry out and administer the provisions of this
5

chapter econsistent-therewith. Sard The commission may carry

7 on a procram of education of real estate practices and matters
8§ relating therete to real estate. The commission shall adopt
9

rules necessary to carry out the provisions of chapter 558A
10 relating to the disclosure of information before the transfer

11 gf real estate.
12 Sec. 2. NEW SECTION. 558a.1 DEFINITIONS.

13 As used in this chapter, unless the context otherwise

14 requires:

15 i. "Broker" means a real estate broker licensed pursuant

16 to chapter 543B.

i7 2. "Commission” means the real estate commission created .
18 pursuant to section 543B.8,.

19 3. "Salesperson” means a salesperson licensed pursuant to

20 chapter 543B.

21 4. "Transfer" means the transfer or conveyance by sale,

22 exchange, real estate contract, lease with opticn to purchase,
23 or any other option tc purchase or lease real property and

24 1mprovements consisting of at least one but not more than four
25 dwelling units. However, a transfer does not include any of
26 the following:

27 a. A transfer made pursuant to a court order, including

28 but not limited to a transfer under chapter 633, the execution
29 of a judgment, the foreclosure of a real estate mortgage

30 pursuant to chapter 654, the forfeiture of a real estate

31 contract under chapter 656, a transfer by a trustee in

32 bankruptcy, a transfer by eminent domain, or a transfer

33 resulting from a decree for specific performance.
34 b. A transfer to a mortgagee by a MOrtgagor Or SUCCeSSOT .

35 1n interest who is in default, or a transfer by a mortgagee
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who has acquired real property at a sale conducted pursuant to
chapter 654, a transfer back to a mortgagor exercising a right
of first refusal pursuant to section 654.16A, a nonjudicial
voluntary foreclosure procedure under section 654.18 or
chapter 655A, or a deed in lieu of foreclosure under section
654.19.

c. A transfer by a fiduciary in the course of the
administration of a decedent's estate, guardianship,
conservatorship, or trust.

d. A transfer between joint tenants or tenants in common.

e. A transfer made to a spouse, or to a person in the
lineal line of consanguinity of a person making the transfer.

f. A transfer between spouses resulting from a decree of
dissolution of marriage, a decree of legal separation, or a
property settlement agreement which 1s incidental to the
decree, including a decree ordered pursuant to chapter 598.

g. A transfer to or from the state, a political
subdivision of the state, another state, or the United States.

S. "Transferee" means a person who is acquiring real
property as provided in an instrument containing the power to
transfer real estate, including an instrument described in
section 558.1.

6. "Transferor" means a person who is transferring real
property as provided in an instrument containing the power to
transfer real estate, including an instrument described in
section 558.1.

Sec. 3. NEW SECTION. 6558A.2 PROCEDURES.

1. A person interested in transferring real property, or a

broker or salesperson acting on behalf of the person, shall
deliver a written disclosure statement to a person interested
in being transferred the real property. The disclosure
statement must be delivered prior to either the tranferor
making a written offer for the transfer of the real property,
or accepting a written order for the transfer of the real

property.
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2. The disclosure statement shall pe made by personal
delivery or by certified or registered mall to the transferee,
The delivery may be made to the spouse of the transferee,
unless otherwise provided by the parties. If the disclosure
statement is not timely delivered, the transferee may withcraw
the offer or revoke the acceptance without liability, within
three days following personal delivery of the statement or
five days following delivery by mail.

3. The transferor and the transferee shall acknowledge
delivery and receipt of the disclosure statement, either on
the receipt for earnest money, the instrument containing the
power to transfer real estate, including an instrument
described in section 558.1, or an addendum attached to the
instrument.

4. The disclosure statement may be filed with the county
recorder with instruments affecting the transfer of real
estate. However, the failure to file the statement shall not

cause a defect 1n the title to the property.
Sec. 4. NEW SECTION. 558A.3 GOOD FAITH AND AMENDMENTS.
1. All information required by this section and rules

adopted by the commission shall be disclosed in good faith.

If at the time the disclosure is required to be made,
information required to be disclosed is not known or available
to the transferor, and a reasonable effort has been made to
ascertain the information, an approximation of the information
may be used. The information shall be identified as an
approximation. The approximation shall be based on the best
information available at the time.

2. A disclosure statement shall be amended, if information
disclosed in the statement is or becomes inaccurate or
misleading, or is supplemented. The amended statement shall
be considered a new statement and subject to the same
procedures as the original disclosure statement as provided in
this chapter. However, the statement is not required to be

amended 1f either of the following applies:

-3-
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a. The information disclosed in conformance with this
chapter 1s subsequently rendered inaccurate as a result of an
act, occurrence, or agreement subsequent to the delivery of
the disclosure statement.

b. The information is based on information of a public
agency, including the state, a political subdivision of the
state, or the United States. The i1nformation shall be deemed
to be accurate and complete, unless the transferor or the
broker or salesperson has actual knowledge of an error,
inaccuracy, or omission, or fails to exercise ordinary care in
cbtaining the information.

Sec. 5. NEW SECTION. 558A.4 REQUIRED INFORMATION.

1. The disclosure statement shall include information

relating to the condition and important characteristics of the
property and structures located on the property, including
significant defects in the structural integrity of the
structure, as provided in rules which shall be adopted by the
real estate commission pursuant to section 543B.9. The rules
may require the disclosure to include information relating to
the property's zoning classification; the condition of
plumbing, heating, or electrical systems; or the presence of
pests.

2. The disclosure statement may include a report or
written opinion prepared by a person qualified to make
judgment based on education or experience, as provided by
rules adopted by the commission, including but not limited to
a land surveyor licensed pursuant to chapter 542B, a
geologist, a structural pest control operator licensed
pursuant to section 206.6, or a building contractor. The
report or opinion on a matter within the scope of the person's
practice, profession, or expertise shall satisfy the
requirements of this section or rules adopted by the
commission regarding that matter reguired to be disclosed. It
the report or opinion is in response to a request made for

purposes of satisfying the disclosure statement, the report or

-4-
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opinion shall indicate which part of the disclosure statement
the report or opinion satisfies.

Sec. 6. NEW SECTION. 5SS8A.5 AGENCY.

1. A person other than a broker or salesperson acting in

the capacity of an agent in the transfer of real property
shall not be deemed to be an agent of the transferor or
transferee for purposes of this chapter, unless the person is
granted powers of attorney or is empowered as an agent, as
expressly provided in writing, and is subject to any other
applicable requirements as provided by law.

2. A broker or salesperson other than the broker or
salesperson who has obtained the offer from the transferee
shall not deliver the disclosure statement required in section
558A.2 to a transferee, unless the transferor has otherwise
provided in writing.

3. A broker or salesperson responsible under this section
for delivering a disclosure statement must do one of the
following:

a. Deliver a disclosure statement to the transferee.

b. Obtain a written acknowledgment from the transferee
that the transferee has received the disclosure statement.

c. Deliver a written statement to the transferee,
informing the transferee of the transferee's right under this
chapter to receive the disclosure statement.

The broker shall maintain a record of the action required
under this subsection.

Sec. 7. NEW SECTION. 558A.6 LIABILITY UNDER THE CHAPTER.

A person who violates this chapter shall be liable to a

transferee for the amount of actual damages suffered by the
transferee, but subject to the following limitations:

1. The transferor, or a broker or salesperson, shall not
be liable under this chapter for the error, inaccuracy, or
omission in information required in a disclosure statement,
unless that person has actual knowledge of the inaccuracy, or

fails to exercise ordinary care in obtaining the information.

_S..




2. The person submitting a report or opinion within the
scope of the person's practice, profession, or expertise, as
provided in section 558A.4, for purposes of satisfying the
disclosure statement, snall not be liable under this chapter
for any matter other than a matter within the person's
practice, profession, or expertise, and which is required by
the disclosure statement, unless the person failed to use care
ordinary in the person's profession, practice, or area of
expertise in preparing the information.

Sec. 8. NEW SECTICON. 558A.7 CHAPTER IS NOT LIMITING.

The duties imposed upon persons under this chapter or under

rules adopted by the real estate commission shall not limit or

abridge any duty, requirement, obligation, or liability for
disclosure created by another provision of law, or under a
contract between parties.

Sec. 9. NEW SECTION. 558A.8 VALIDITY OF A TRANSFER.

A transfer under this chapter shall not be invalidated

solely because of a failure of a person to comply with a

provision of this chapter.

Sec. 10. EFFECTIVEZ DATE -- DIRECTION TO CODE EDITOR -- IM-
PLEMENTATION.

1. Except as provided in this section, this Act shall
become effective on January 1, 1994,

2. The Code editor is directed to codify this Act in the
1993 Code Supplement and provide necessary footnotes.

3. The real estate commission 1s directed to begin the
adoption of rules necessary to implement this Act, upon
enactment.

4. This section is effective upon enactment.

EXPLANATION

This bill creates a new chapter providing for tne
disclosure of information to persons being transferred real
estate. A transfer is subject to the disclosure reguirements
if 1t 1nvolves the conveyance by sale, exchange, real estate

contract, lease with option to purchase, or any other option

_6_
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to purchase real property and improvements consisting of at
leas: one but not more than four dwelling units. However, the
Dill exempts a number of transactions which would ordinarily
be considered transfers of real estate.

The bill provides for the delivery and acceptance of the
disclosure statement prior to an offer or acceptance being
made to complete the transaction. The bill provides for the
accuracy of information in the statement, and provides for
amending the statement. The disclosure statement must include
information relating to the condition and important
characteristics of the property and structures located on the
property, including significant defects in the structural
integrity of the structure, as provided in rules adopted by
the real estate commission. The disciosure statement may
include a report or written opinion prepared by a person
qualified to make judgment based on education or experience,
as provided by rules adopted by the commission.

The bill provides for the duties and liabilities of persons
involved in the transfer, including the transferor, real
estate brokers, salespersons, and persons submitting a report
or opinion within the scope ¢of the person's practice,
profession, or expertise. The duties imposed upon persons
under this bill do not limit or abridge any duty, requirement,
obligation, or liability for disclosure created by another
provision of law, or under a contract between parties. A
transfer cannot be invalidated sclely because of a failure of
a person to comply with a provision of the bill.

The bill becomes effective on January 1, 19%4.
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HOUSE FILE 636

H-3595
. amend House File 636 as follows:

1. Page 1, by striking lines 22 through 24 and

insertiag the following: "exchange, real estaze

contract, or any other method by which real estate and
improvements are purchased, if the property includes

at ieast one but not more than four".

2. Page 2, by inserting after line 18 the
following:

" . A transfer by quitclaim deed." ' |
37 Page 2, line 34, by striking the word ‘order
and inserting the following: “offer”. ot
Page 3, by striking lines 9 through 14.
Page 3, line 32, by striking the words

"considered a new statement and".

6. Page 5, by striking lines 1l through 26, and
inserting the following: .

" . A broker or salesperson representing the
transferor srall deliver the disclosure statement to
the transferee as required in section 558A.2, unless
the transferor or transferee has instructed the broker
or salesperson otherwise in writing.”

7. Page 6, line 23, by strixing the word )
"January" and inserting the following: "July".

8. By renumbering as necessary. .
By DINKLA of Guthrie

H-3595 °PFILED MARCH 31, 1993

HOUSE FILE 636

4.
S.

B-3707

Amend the amendment, H-3490, to House File 636, as
follows:

1. Page 1, by striking lines 2 through 5 and
inserting the foliowing:

“ . Page 1, by lnserting after line 11, the
following:

"Sec. 100. Section 543B.55, Code 1993, is amended
to read as follows:

5428.55 DISCLOSURE OF RELATIONSHIP.
10 The real estate commission shall adopt rules
1L requlring that each rea. estate broker or salesperson
12 in a real estate transaction disclose in writing the
13 broker's or salesperson's agency relationship with the
14 buyer or seller in the transaction, The disclosure
15 reguired by this section shall be made when tne broker
16 or salesperson first provides substantial assistance
17 to _a person who is not represented by the broker or
18 salesperson.”
19 ___. Page 6, by inserting after line 29, the
20 following:
21 " . Section 100 of this Act is effective July 1,
22 1963.°
23 ___ .« By renumbering as necessary."

By HALVORSON of Webster

(Ve Je o BENG N o SN s N VDR B WS 0 S

H-3707 FILED APRIL 5, 1993
LOST
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Amend Zouse Dile 636 as fCilows
*. DPzge 4, Lize 20, bv striking the werds "the
sroperty's zening classiZication:”.
2. Page 4, L.re 21, oy s::ixi:g The wWorc
"sysctems;" and inserting the following: systems'
By HALVORSON oI Webs:ter

]

BE-3490 TILZID MARCE 25, 1993

WITH.-J Fimv iy
4.4.93 (F .45 7)

—re—— o —— . e i — . =t e =

HOUSZ CLIP SHEZT MARCE 29, 1963 ?
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Amend Hecuse Tile 636 as folliows:
Page 1, by inserting after iline 1ll, the
follgwing:

"Sec. . Sechicn 543B.46, subsection o, Code
1593, is amended :t0 read as IolL.OWS:

5. Tne commission wii: shall verify on a tess
casis, a random sampiing ¢f tne Lrokers, corpgracticds,
and parcnersnips for their trust account ccompliance as
a concdizion of licensure renewal. EZach brcker,
corporatlon, and partnership shall submit a special
reporc er-ewdre of their trust account to the
commissicn when required.

The speciial report er-azéiz shall be submitted wizin
the f:led renewal applicazicn or at such other time as
the ccmmissicn may directs. In adélition, the

CTARISSiOoNn may upen reascnable cause reguest or orders
an-a2udse—-sr a speclal report atz-guditae-and-speciex
reporsu-addresses-<tn-sniz-aeecrion-anaii-me-condnesed

T-che-expenss-cf-cthe-brones-gy-a-ce=tifted-pubsie
secouncantc" )

2. Tigtle dage, line i, Dy insercing after the
word "Act" the Zfollowing: "relating to informacicn
regarcing real estate, by providing fcr the filing of

reports, and" .
By ZALVORSON of
LINDBY of Li

BE-3521 ©FILED MARCE 26, 1993

e E————
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(SUCCESSOR TO HSB 258)
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A BILL FOR

Act relating to infecrmation regarding real estate, by
providing for the £iling of reports, and transfer of certain

real estate and providing effective dates.
iT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOQOWA:

House Amendments
Deleted Langauge ¥

HOUSE FILE 6236

5-3476

S

Arend House File 636 as amended
ne! + passed,
repilnted by the House, as follows: ? and
- Page 2, line 15, by inserting af
) ter th
property" the following: “pursuang to any mztzgéd
referenced in this paragraph or".

By MICHAEL E. GRONSTAL

-3476 FILED APRIL 12, 1993
WITHDRAWN

17
18
19
20

M

H3F 636
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Section 1. Section 5438.9, Code 1993, 1s amended to read

as follows:

5438.9 RULES.

The real estate commission t3-empowered-to-promulgate may
adopt rules to carry out and administer the provisions of this
chapter eensistent-therewren, Said The commission may carry
on a program of education of real estate practices and mactters

relating thereto to real estate. The commission shall adopt

ruies necessary to carcy out the provisions of chapter 558A

relating to the disclosure of information pbefore the transfer

of real estate,
Sec. 2. Section 543B.46, subsection 6, Code 1993, :is

amended to read as follows:

5. The commission wii: shall verify on a test basis, &

random sampling of the broxers, cocrporations, and partnersaips

for their trust account compliance as a condition of licensar

renewal. Eacn broker, corporation, and partnership shal:

submit a speclal report er-andit of their trust account toc tne

comm.ssion when reguired.

The special report as-gcdie shall be submitted with the

filed renewal applicaticn or at such cther time as the

commission may direct. 1In addition, the commission may upon

reasonable cause reguest or order anm-audtt-eor a special

report. Ailr-gudres-anmé-speciai-reports-addressed-ra-this

section-shati-pe-conducerda-at-the-expense-of-tne-prorer-by-a

certrfred-pubirc-accountun=-
Sec. 3. NEW SECTION. 558A.1 DEFINITIONS.
As used in this chapter, unless the context otherwise

requires:

i. "Broker" means a real estate broker licensed pursuant
to chapter 543B.

2. "Commission" means the real estate commission created
pursuant to section 543B.3.

3. "Saliesperson" means a saiesperson licensed pursuant to

chapter 543B.

v
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4. "Transfer" means the transfer or conveyance by sale,

excnhange, real estate contract, or any other method by which

real estate and improvements are purchased, 1£ the property

includes at least one but not more than four dwelling units.

However, a transfer does not include any of the following:

a. A transfer made pursuant to a court order, including
but not limited to a transfer under chapter 633, the execution
of a judgment, the foreclosure of a real estate mortgage
pursuant to chapter 654, the forfeiture of a real estate
contract under chapter 656, a transfer by a trustee in
bankruptcy, & transier by eminent domain, or a transfer
resulting from a decree for specific performance.

b. A transfer to a mortgagee by a mortgagor Or SuccCessor
in interest who is in default, or a transfer by a mortgagee
who has acquired real property at a sale conducted pursuant to
chapter 654, a transfer back to a mortgagor exercising a right
of first refusal pursuant to section 654.16A, a nonjudicial
voluntary foreclosure procedure under section 654.18 or
chapter 655A, or a deed in lieu of foreclosure under section
654.19.

¢c. A transfer by a fiduciary in the course of the
administration of a decedent's estate, guardianship,
conservatorship, or trust,

d. A transfer between joint tenants or tenants in common.

e. A transfer macde to a spouse, or to a person in the
lineal line of consanguinity of a person making the transfer.

f. A transfer between spouses resulting from a decree of
dissolution of marriage, a decree of legal separation, or a
property settlement agreement which i1s incidental to the
decree, including a decree ordered pursuant to chapter 598.

g. A transfer to or from the state, a political
subdivision of the state, another state, or the United States.

h. A transfer by quitclaim deed.

5. "Transferee" means a person wno is acgquiring real

property as provided in an instrument c¢ontaining the power to

_2_
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transfer real estate, including an instrument described in
section 558.1.

6. “Transferor" means a person who 1s transferring real
precperty as provided in an instrument containing the power (o
transier real estate, inciuding an instrument described in
section 558.1.

Sec. 4. NEW SECTION. 558A.2 PROCEDURES.

L. A person interested in transferring real property, or a

broker or salesperson acting on behalf of the person, shail

deliver a written disclosure statement to a person interested
in beiag transferred the real property. The disclosure
statement must be delivered prior to either the tranferor
making a written offer for the transfer of the real property,
or accepting a written offer for the transfer of the rezai
property.

2. The disclosure statement shall be made by personai
delivery or by certified or registered mail to the transferecz.
The delivery may be made to the spouse ¢Z the transferee,
unless otherwise provided by the parties. If the disclosure
statement 1s not timely delivered, the transferee may withdraw
the offer or revoke the acceptance without liability, within
three days following personal delivery of the statement or
five days following deiivery by mail.

3. The disclosure statement may be filed with the county
recorder with instruments affecting the transfer of real
estate. However, the failure to file the statement shalli not
cause a defect in the titlie to the property.

Sec. 5. NEW SECTION. 558A.3 GOOD FAITH AND AMENDMENTS.

1. All information reguired by this section and rules

by tne commissicn shail be disclosed in good faith.
If at the time the disclosure is required to be made,
information reguired tc be discliosed is not xnown ¢or ava:lab:e
ansieror, and & :sasonable effort xas been made o
the informatiocn, an approximation of the information

c a
y be used. The information shall be identified as an

-3~
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approximation, The approximation shall be based on the best

information available at the time.

2. A disclosure statement shall be amended, if information
disclosed in the statement 1s or becomes inaccurate or
misleading, or is supplemented. The amended statement shall
be subject to the same procedures as the original disclosure
statement as provided in this chapter. However, the statement
is not required to be amended if either of the following
applies:

a. The information disclosed in conformance with this
chapter is subsequently rendered inaccurate as a result of an
act, occurrence, or agreement subsequent to the delivery of
the disclosure statement,

b. The information is based on information of a public
agency, 1lncluding the state, a political subdivision of the
state, or the United States. The information shall be deemed
to be accurate and complete, unless the transferor or the
broker or salesperson has actual knowledge of an error,
inaccuracy, or omission, or fails to exercise ordinary care in
obtaining the information.

Sec. 6. NEW SECTION. 558A.4 REQUIRED INFORMATION.

1. The disclosure statement shall include information
relating to the condition and important characteristics of the

property and structures located on the property, including
significant defects in the structural integrity of the
structure, as provided in rules which shall be adopted by the
real estate commission pursuant to section 543B8.9., The rules
may require the disclosure to include information relating to
the property's zoning c¢lassification; the condition of
plumbing, heating, or electrical systems:; or the presence of
pests.

2. The disclosure statement may include a report or
written opinrion prepared by a person guaiified to make
sudgment based on education or experience, as provided by
rules adopted by the commission, including but not limited to

_4_
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a rand surveyor licensed pursuant to chapter 5423, a
geclogist, a structural pest control operator iLicensed
pursuant to section 206.6, or a building contractor. The
report or opinion on a matter within the scope of the person's
practice, profession, or expertise shall satisf{y the
reguirements of this section or rules adopted by the
commission regarding that matter required to be disclosed. If
the report or opinion is in response to a request made for
purpgoses of satisfying the disclosure statement, the report or
opinlion shall indicate which part of the disclosure statement
the report or opinion satisfies.

Sec., 7. NEW SECTION. 558A.5 AGENCY.

1. A person other than a broker or salesperson acting in

the capacity of an agent in the transfer of real property
shail not be deemed to be an agent of the transfercr or
transferee for purposes of this chapter, uniess the person :s
granted powers of attorney or is empowered as an agent, as
expressly provided in writing, and 1s subdject to any other
appllicable requirements as provided by law.

2. A broxer cr saiesperson representing the {ransferor

shall deliver the disclosure statement to the transferee as

recuired in section 558A.2, unless the transferor cr

transferee has instructed tne broker or salesperscn otherwise

in writing.
Sec. 8. NEW SECTION. 558A.6 LIABILITY UNDER THE CHAPTER.

A person who violates this chapter shall be liable to a

transferee for the amount of actual damages suZfered by the
transferee, but subiect tc the following limitations:

1. The transieror, ¢: & broker or saiesperson, shalil nct
be liable under this chapter for the error, inaccuracy, or
omission in information reguired in a disclosure statement,
unless that person hasz &ctual knowiedge of the inaccuracy, oOr
fails to exercise ordirary care in obtalning the information.

2. The person submiiting & report or opinion within the

D

scope of the perscn's practice, profession, or expertlse, as
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provided in section 558A.4, for purposes of satisfying the
disclosure statement, shall not be liable under thils chapter
for any matter other than a matter within the person's
practice, professiaﬁ, or expertise, and which is reguired by
the disclosure statement, unless the person failed to use care
ordinary in the person's profession, practice, or area of
expertise in preparing the information.

Sec. 9. NEW SECTION. 558A.7 CHAPTER IS NOT LIMITING.

The duties imposed upon persons under this chapter or under
rules adopted by the real estate commission shall not limit or
abridge any duty, requirement, obligation, or liability for
disclosure created by ancther provision of law, or under a

contract between parties.
Sec. 10, NEW SECTION. 558A.8 VALIDITY OF A TRANSFER.

A transfer under this chapter shall not be invalidated
solely because of a failure of a person to comply with a

provision of this chapter.

Sec. 11. EFFECTIVE DATE -~ DIRECTION TO CODE EDITOR -~ IM-
PLEMENTATION.

1. Except as provided in this section, this Act shall
become effective on iﬂix 1, 1994.

2. The Code editor is directed to codify this Act in the
1993 Code Supplement and provide necessary footnotes.

3. The real estate commission 1s directed to begin the
adoption of rules necessary to implement this Act, upon
enactment.

4. This section is effective upon enactment.

HF 636
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Section 1. Section 543B.%, Code 1993, is amended to read
as follows:

543B.9 RULES.

The real estate commission is-empowered-to-promuigate may
adopt rules to carry out and administer the provisions of this
chapter censistent-therewith. Satd The commission may carry
on a program of education of real estate practices and matters
relating thereto to real estate. The commission shall adopt

rules necessary to carry out the provisions of chapter 558A

relating to the disclosure of information before the transfer

of real estate.
Sec. 2. NEW SECTION, 558A.1 DEFINITIONS.
As used in this chapter, unless the context otherwise

reguires: ,

1. "Broker" means a real estate broker licensed pursuant
to chapter S43B.

2. "Commission" means the real estate commission created
pursuant to section 543B.8,

3. "Salesperson" means a salesperson licensed pursuant to
chapter 543B,

4. "Transfer" means the transfer or conveyance by sale,
exchange, real estate contract, lease with option to purchase,
or any other option to purchase or lease real property and
improvements consisting of at least one but not more than four
dwelling units., However, a transfer dces not include any of
the following:

a. A transfer made pursuant to a court order, including
but not limited to a transfer under chapter 633, the execution
of a judgment, the foreclosure of a real estate mortgage
pursuant to chapter 654, the forfeiture of a real estate
contract under chapter 656, a transfer by a trustee in
bankruptcy, a transfer by eminent domain, or a transfer
resulting from a decree for specific performance.

b. A transfer to a mortgagee by a mortgagor or successor
in interest who is in default, or a transfer by a mortgagee
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who has acquired real property at a sale conducted pursuant to
chapter 654, a transfer back to a mortgagor exercising a right
of first refusal pursuant to section 654.16A, a nonjudicial
voluntary foreclosure procedure under section 654.18 or
chapter 655A, or a deed in lieu of foreclosure under section
654.19,

c. A transfer by a fiduciary in the course of the
administration of a decedent's estate, guardianship,
conservatorship, or trust.

d. A transfer between joint tenants or tenants in common.

e. A transfer made to a spouse, or to a person in the
lineal line of consangulnity of a person making the transfer,

f. A transfer between spouses resulting from a decree of
dissolution of marriage, a decree of legal separation, or a
property settlement agreement which is incidental to the
decree, including a decree ordered pursuant to chapter 598.

g. A transfer to or from the state, a political
subdivision of the state, another state, or the United States.

5. "Transferee" means a person who is acquiring real
property as provided in an instrument containing the power to
transfer real estate, including an instrument described in
section 558.1.

6. "Transferor"” means a person who is transferring real
property as provided in an instrument containing the power to
transfer real estate, including an instrument described in
section 558.1.

Sec. 3. NEW SECTION. 558A,2 PROCEDURES,

1. A person interested in transferring real property, or a

broker or salesperson acting on behalf of the person, shall
deliver a written disclosure statement to a person interested
in being transferred the real property. The disclosure
statement must be delivered prior to either the tranferor

making a written offer for the transfer of the real property,

or accepting a written order for the transfer of the real
property.
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2. The disclosure statement shall be made by personal
delivery or by certified or registered mail to the transferee.
The delivery may be made to the spouse of the transferee,
unless otherwise provided by the parties. If the disclosure
statement is not timely delivered, the transferee may withdraw
the offer or revoke the acceptance without liability, within
three days following personal delivery of the statement or
five days following delivery by mail.

3. The transferor and the transferee shall acknowledge
delivery and receipt of the disclosure statement, either on
the receipt for earnest money, the instrument containing the
power to transfer real estate, including an instrument
described in section 558.1, or an addendum attached to the
instrument.

4. The disclosure statement may be filed with the county
reccrder with instruments affecting the transfer of real
estate. However, the failure to file the statement shall not
cause a defect in the title to the property.

Sec. 4. NEW SECTION, 558A.3 GOOD FAITH AND AMENDMENTS.

1. All information required by this section and rules
adopted by the commission shall be disclosed in good faith.
If at the time the disclosure is required to be made,

information reguired to be disclosed is not known or available

to the transferor, and a reasonable effort has been made to
ascertain the information, an approximation of the information
may be used. The information shall be identified as an
approximation. The approximation shall be based on the best
information available at the time,

2. A disclosure statement shall be amended, if information
disclosed in the statement is or becomes inaccurate or
misleading, or is supplemented. The amended statement shall
be considered a new statement and subject to the same '
procedures as the original disclosure statement as provided in
this chapter. However, the statement is not required to be
amended if either of the following applies:

-3-
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a. The information disclosed in conformance with this
chapter is subseqguently rendered inaccurate as a result of an
act, occurrence, or agreement subsequent to the delivery of
the disclosure statement.

b. The information is based on information of a public
agency, including the state, a political subdivision of the
state, or the United States. The information shall be deemed
to be accurate and complete, unless the transferor or the
broker or salesperson has actual knowledge of an error,
inaccuracy, or omission, or fails to exercise ordinary care in
obtaining the information.

Sec. 5. NEW SECTION. 558A.4 REQUIRED INFORMATION.

1. The disclosure statement shall include information

relating to the condition and important characteristics of the
property and structures located on the property, including
significant defects in the structural integrity of the
structure, as provided in rules which shall be adopted by the
real estate commission pursuant to section 543B.9. The rules
may require the disclosure to include information relating to
the legal boundaries of the property; the property's zoning
classification; defects in the property's title; the condition
of plumbing, heating, or electrical systems; or the presence
of pests.

2, The disclosure statement may include a report or
written opinion prepared by a person gqualified to make
judgment based on education or experience, as provided by
rules adopted by the commission, including but not limited to
a land surveyor licensed pursuant to chapter 542B, a
geologist, a structural pest control operator licensed
pursuant to section 206.6, or a building contractor. The
report or opinion on a matter within the scope of the person's

practice, profession, or expertise shall satisfy the
requirements of this section or rules adopted by the
commission regarding that matter required to be disclosed. If

the report or opinion is in response to a request made for

-4-
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purposes of satisfying the disclosure statement, the report or
opinion shall indicate which part of the disclosure statement
the report or opinion satisfies.

Sec, 6. NEW SECTION. 55BA.5 AGENCY.

1. A person other than a broker or salesperson acting in
the capacity of an agent in the transfer of real property
shall not be deemed to be an agent of the transferor or
transferee for purposes of this chapter, unless the person is

granted powers of attorney or is empowered as an agent, as
expressly provided in writing, and is subject to any other
applicable requirements as provided by law.

2. A broker or salesperson other than the broker or
salesperson who has obtained the offer from the transferee
shall not deliver the disclosure statement required in section
558A.2 to a transferee, unless the transferor has otherwise
previded in writing.

3. A broker or salesperson responsible under this section
for delivering a disclosure statement must do one of the
following:

a. Deliver a disclosure statement to the transferee.

b. Obtain a written acknowledgment from the transferee
that the transferee has received the cdisclosure statement.

¢. Deliver a written statement to the transferee,
informing the transferee of the transferee's right under this
chapter to receive the disclosure statement.

The broker shall maintain a record of the action required
under this subsection.,

Sec. 7. NEW SECTION., 558A.6 LIABILITY UNDER THE CHAPTER.

A person who violates this chapter shall be liable to a
transferee for the amount of actual damages suffered by the
transferee, but subject to the following limitations:

1. The transferor, or a broker or salesperson, shall not

be liable under this chapter for the error, inaccuracy, or
omission in information required in a disclosure statement,
unless that person has actual knowledge of the inaccuracy, or

e
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fails to exercise ordinary care in obtaining the information.

2. The person submitting a report or opinion within the
scope of the person's practice, profession, or expertise, as
provided in section 558A.4, for purposes of satisfying the
disclosure statement, shall not be liable under this chapter
for any matter other than a matter within the person's
practice, profession, or expertise, and which is required by
the disclosure statement, unless the person failed to use care
ordinary in the person's profession, practice, or area of
expertise in preparing the information.

Sec. 8. NEW SECTION. 558A.7 CHAPTER IS NOT LIMITING.

The duties imposed upon persons under this chapter or under
rules adopted by the real estate commission shall not limit or

abridge any duty, requirement, obligation, or liability for
disclosure created by another provision of law, or under a
contract between parties.

Sec. 9. NEW SECTION., 558A.8 VALIDITY QOF A TRANSFER.

A transfer under this chapter shall not be invalidated
solely because of a failure of a person to comply with a

provision of this chapter.
Sec., 10. EFFECTIVE DATE -- DIRECTION TO CODE EDITOR ~-- IM-
LEMENTATION.

1. Except as provided in this section, this Act shall
become effective on January 1, 1994.

2. The Code editor is directed to codify this Act in the
1993 Code Supplement and provide necessary footnotes.

3. The real estate commission is directed to begin the
adoption of rules necessary to implement this Act, upon
enactment.

4. This section is effective upon enactment.

EXPLANATION

This bill creates a new chapter providing for the
disclosure of information to persons being transferred real
estate. A transfer is subject to the disclosure requirements
if it involves the conveyance by sale, exchange, real estate

-6-
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contract, lease with option to purchase, or any other option
to purchase real property and improvements consisting of at
least one but not more than four dwelling units. However, the
bill exempts a number of transactions which would ordinarily
be considered transfers of real estate.

The bill provides for the delivery and acceptance of the
disclosure statement prior to an offer or acceptance being
made to complete the transaction., The bill provides for the
accuracy of information in the statement, and provides for
amending the statement. The disclosure statement must include
information relating to the condition and important
characteristics of the property and structures located on the
property, including significant defects in the structural
integrity of the structure, as provided in rules adopted by
the real estate commission. The disclosure statement may
include a report or written opinion prepared by a person
qualified to make judgment based on education or experience,
as provided by rules adopted by the commission.

The bill provides for the duties and liabilities of persons
involved in the transfer, including the transferor, real
estate brokers, salespersons, and persons submitting a report
or opinion within the scope of the person's practice,
profession, or expertise. The duties imposed upon persons
under this bill do not limit or abridge any duty, requirement,
obligation, or liability for disclosure created by another
provision of law, or under a contract between parties. A
transfer cannot be invalidated solely because of a failure of
a person to comply with a provision of the bill.

The bill becomes effective on January 1, 1994,

LSB 2307HC 75
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HOUSE FILE 636

AN ACT
RELATING TO INFORMATION REGARDING REAL ESTATE, BY PROVIDING
FOR THE FILING QF REPCHTS. AND TRANSFER OF CERTAIN REAL
ESTATE AND PROVIDING EFTECTIVE DATES.

B IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Section 543B.9, Code 1993, is amended to read
as follows:

543B.9 RULES.

The real estate commission is-empewered-to-promuigate may
adept rules to carry out and administer the provisions of this
chapter conststent-therewith. Satd The commission may carcy
on a program of education of real estate practices and matters
relating therete to real estate. The commission shall adopt

rules necessary to carry out the provisions of chapter 5584

relating to the disclosure of information before the transfer

of real estate.

Sec. 2, Section 543B.46, subsection &, Code 1993, is
amended to read as follows:

€. The commission witt shall verify on a test basis, a
random sampling of the brokers, corporations, and partnerships
for their trust account corpliance as a condition of licensure
reneval. Each broker., corporation, and partnership shall
submit a special report er-audit of their trust account to the
commission when required.

House File 636, p. 2

The special report or-aundit shall be submitted with the
£iled renewal application or at such other time as the
commission may direct. 1In addition, the cormission may upon

reascnable cause request or order an-audit-or a special

report, Ati-audits-and-special-reports-addesssed-in-this
section-sha!§—be-eonducted~at-khe—expense-of—the-broker—by-a
certified-pubite-accountants

Sec. 3. NEW SECTION. $58A.1 DEPINITIONS.

As used in this chaptet. unless the context otherwise
regquices:

1. *“Broker" means a real estate broker licensed pursuant
to chapter 543B.

2. "Commission" means the real estate commission created
pursuant to section 543B.8,

3. "Salesperson” means a salespetson licensed pursuant to
chapter 5438,

4. "Transfer” means the transfer or conveyance by sale,
exchange, real estate contract, or any other method by which
real estate and improvements are putchased, if the property
includes at least one but not more than four dwelling units.
However, a tranafer does not include any of the following:

4. A rransfer made pursvant to a court order, including
but not limited to a transfer under chapter 633, the execuytion
of a judgment, the foreclosure of a real estate martgage
pursuant to chapter 654, the focfeiture of a real estate
contract undec chapter €56, a transfer by a trustee in
bankruptcy, a transfer by eminent domain, or a transtet
resulting frem a deccee for specific petformance.

b. A transfer to a motrtgagee by a mortgagor of suCCcessnT
in interest who is in default, or a transfer by a mortgagee
who has acquired real property at a sale conducted pursuvant to
chapter 654, a transfer back to a mortgagor exercising a cight
of first refusal pursuant to section 654.16A, a nonjudicial
voluntary foreclosure procedure under section 654,18 or
chapter 655, or a deed in lieu of foreclosure under section
6%4.19.
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c. A tcansfer by a fiduciacy in the course of the
administration of a decedent's estate, quardiansnip,
consecvatocship, or ktrust.

d., A transfer petween joint tenants or tenants in common.

e. A transfer made to a spouse, Or tO a person in the
lineal line of consanguinity of a person making the transfer.

€. A transfer batween spouses resulting from a decree of
dissolution of marriage, a decree of legal separation, or a
property settlement agreement which 18 lncidental to the
decree, including a decrtee ordered pursuant to chapter 598.

9. A transfer to or from the state, a political
subdivision of the state, anothet state, or the United States.

n., A transfer by quitclaim deed.

5, "Transferee” means a person who is acquiring real
property as provided in an instrument containing the power to
transfer real estate, including an instrument described in
section S558.1.

6. “Transferor” means a person who is transferring real
property as provided in an instrument containing the power to

transfer real estate, including an instrument described in

section 558.1.

Sec. 4. HEW SECTION. §58A.2 PROCEOURES,

1. A person Interested in transferring ceal property, or A
broker or salesperson actlng on behalf of the person, shall
deliver a weitten disclosure statement to a person interested
in being transferred the real property. The disclosure
statement must be delivered prior to either the tranferor
paking a weitten offer for the trans€er of the real propecty,
ot accepting a written offer foc the transfer of the real
property.

2. ‘The disclosure statement shall be nade by personal
delivery or by certified or registered mail to the transferee.
The delivery ray be made to the spouse of the transferee,
unless otherwise provided by the parties. If the disclosure
statement is aot timely delivered, the transfecee may withdraw

Hougse File 636, p. {4

the offer ocr revoke the acceptance without liability, within
three days following personal delivery of the statement or
five days following delivery by mail.

3. The disclosute statement may be filed with the county
cecorder with instrurments affecting the transfer of real
estate. However, the failure to file the statenent shall not
cause a defect in the title to the property,

Sec. 5. NEW SECTION. 558A.3 GOOD FAITH AND AMENDMENTS.

1. All information required by this section and rules
adopted by the comnissicon shall be disclosed in gocd faith.
1€ at the time the disclosuce is required to be nade,
information required to be disclosed is not known oc available
toe the tcansferor, and a reasonable effort has been rade to
ascecrtain the information, an approximation of the information
may be used. The information shall be identified as an
approximation. The approximation shall be based on the best
information available at the time.

2. A disclosure statement shall be amended, if information
disclosed in the staterment 18 or becomes lnaccurate or
misleading, or is supplemented. The amended statement shall
be subject to the same ptocedures as the original disclosure
statement as provided In thls chapter. However, the statement
is not requited to be amended if elther of the following
applies:

a. The information disclosed in conformance with this
chapter is subsequently rendered inaccurate as a vesult of an
act, occurrence, or agrecment subsequent to the delivery of
the disclosure statement.

b. The information is based on information of a public
agency, including the state, a political subdivision of the
state, or the United States. The information shall be deemed
to be accurate and complete, unless the transferor or the
brokee ot salespecson has actual knowledge of an ercroc,
inaccuracy, o¢ omission, or fails to exercise otdinary care in
obtaining the information.

Sec. 6. MEW SECTJON. 558A.4 REQUIRED INFORMATION .,
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1. The disclosure statement shall include information
relating to the condition and important characteristics of the
property and structures lecated on the property, including
significant defects in the structural integrity of the
structute, as provided in rules which shall be adopted by the
teal estate commission pursuant to section %43B.9, The rules
may requite Lhe disclosure to include information relating to
the property's zoning classification; the condition of
plumhing, heating, or electrical systems; or the presence of
pests.

2. The disclosure statement may include a report or
written opinion prepared by a person qualified to make
judgment based on education or experience, as provided by
rules adopted by the commissicn, including but mot limited to
a land surveyor licensed pursuant to chapter 5428, a
geclogist, a stcuctural pest control operator licensed
pursuvant to section 206.6, or a building contractor. The
report or opinion on a matter within the scope of the person's
practice, profession, or expettise shall satisfy the
reguirements of this section or rules adopted by the
commission regarding that mattet required to be disclosed. If
the report or copinien is in response to a request made for
putposes of salisfying the disclosure statement, the report or
opinicn shall indicate which part of the disclosure statement
the repcrt or opinicn satisfies.

Sec. 7. NEW SECTION. 55BA.S AGENCY.

1. A person other than a broker or salespetson acting in
the capacity of an agent in the transfer of real property
shall not be deemed to be an agent of the transferor or
transferee for purposes of this chapter, unless the perscn is

granted powers of attorney or is empowered as an agent, as

expressly provided in writing, and is subject to any other
applicable teguirements as ptovided by law.
2. A broker or salesprrson representing the transferor

snall deliver the disclosure statement to the transferee as

House File 636, p. 6

required in section 558A.2, unless the transfecoc or
transfecee has Iinstructed the broker or salesperson otherwise
{n writing.

Sec. B. NEW SECTION. 558A.6 LIABILITY UNDER THE CHAPTELR.

A person who violates this chapter shall be liable to a
transferee for the amount of actual damages suffercd by the
ttansferee, but subject to the following limitations:

1. The transfetror, or a broker or salesperson, shall not
be liable under this chapter for the ecror, inaccuracy. ot
omission in information reguired in a disclosuvre statement,
unless that person has actual knowledge of the inaccuracy, or
fails to exetcise ordinary care in obtaining the information.

2. The person submitting a repoert or opinion within the
scope of the person's practice, profession, or expertise, as
provided in section 558A.4, for purposes of satisfying the
disclosure astatement, shall not be liable under this chapter
for any matter other than a matter within the pecson's
practice, profession, ot expertise, and which is required by
the disclosure statement, unless the person failed to use care
ordinary in the person's profession, practice, or area of
expertise in preparing the information.

Sec. 9. 558A.7 CHAPTER IS HOT LIMITING.

The duties imposed upon persons under this chapter or under
rules adopted by the real estate commissien shall not limit or
abridge any duty, requirement, obligation, or liability for
disclosure created by another provision of law, or under a
contract betwcen parties,

Sec. 10. NEW SECTION. 558A.8 VALIDITY OF A TRANSFUR.

A transfer under this chapter shall not be invalidated
solely because of a fallure of a person to comply with a
ptovision of this chaptet.

Sec. 11, EFFECTIVE DATE -- DIRECTION TO CODE EDITOR --
PLEMEHNTATION,

Y. Except as provided in this section, this Act shall
vecome effective on July 1, 1994,
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2. The Code editor is directed to codify this Act in the .
1993 Code Supplement and provide necessary footnotes.
3. The real estate commission is directed to begin the
adoption of rules necessary to implement this Act, upon
enactment.
4. This section is effective upon enactment.

HAROLD VAN MAANEN
Speaker of the House

LEONARD L. BOSWELL
President of the Senate

I hereby certify that this bill originated in the House and
is known as House File 636, Seventy-fifth General Assembly.

ELIZABETH ISAACSON
Chief Clerk of the House

20 . 1993

Approved

TERRY E. BRANSTAD

Governor




