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S.F. g.r. 24/9

Section 1. NEW SECTION. 421.60 TAX PROCEDURES AND .
PRACTICES.
1. SHORT TITLE. This section shall be known and may be

cited as the "Tax Procedures and Practices Act".
2. PROCEDURES AND PRACTICES.
a. The department shall prepare a statement which sets
forth in simple and nontechnical terms all of the following:
(1} The rights of a taxpayer and the obligations of the

department during an audit.
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{2) The procedures by which a taxpayer may appeal an

-

adverse decision of the department, including administrative

[

and judicial appeals.

(3) The procedures which the department may use in en-
forcing the tax laws, including notices of assessment and
jeopardy assessment and the filing and enforcement of liens.
The statement prepared in accordance with this paragraph
shall be distributed by the department to all taxpayets at the .
first contact by the department with respect to the

determination or collection of any tax, except in the case of
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simply providing tax forms.
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b. The department shall furnish to the taxpayer, before or
at the time of 1ssuing a notice of assessment or denial of a
refund claim, an explanation of the reasons for the assessment
or refund denial. An i1nadequate explanation shall not
invalidate the notice. For purposes of this section, an
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explanation by the department shall be sufficient where the
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amount of tax, interest, and penalty is stated together with
an attachment setting forth the computation of the tax by the

department.
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C. If the notice of assessment or cenial of a claim for
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tefund relates to a tax return filed pursuant to section
422.14 or chapter 450, 450A, or 451, by the taxpayer which
designates an individual as an authorized representative of

the taxpayer with respect to that return, or if a power of .
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attorney has been filed with the department by the taxpayer

~]-

o




2 ~3 O U s 0 N

W W W W oW W RN RN N R R R RN RN R = b b ke
L B N L N T~ T Y < N - B R LSRNY » B S O T S« SRY « B s IR EY « LR A B~ U0 B S R o Yo}

S.F. u.r. 2419

which designates an individual as an authorized represertative
of the taxpayer wi:h respect to any tax that :s included in
the notice of assessment or denial of a ciaim fer refund, a
copy of the notice together with any additional information
required to be sent to the taxpayer shall be sent to the
authorized representative as well.

If the department fails $¢ mail a notice of assessment to
the last known address of a taxpayer or fails to personaliy
deliver such notice to a taxpayer, interest for the month such
mailing or personai delivery fails to occur throcugh the month
of the correct mailing or personal delivery is waived.

[f the department fails to mail a notice of assessment or
denial of a claim for refund to the taxpayer's 1ast known
address or fails to personally deliver such notice to a
taxpayer and, if applicable, to the taxpayer's authorized
representative, the time period to appeal the notice of
assessment or a denial of a ciaim for refund is suspended
untii the notice or claim derial is correctly mailed or
personally delivered, cr in any event, for a period not to
exceed one year, whichever 1s the lesser period.

Collecrtion activities, except where a jeopardy situation
exists, shall be suspended and the statute of limitations for
assessment or collection of the tax shall be tolled during the
period in which interest is waived.

d. A taxpayer is permitted to designate in writing the
type of tax and tax periods to which any voluntary payment
relates, provided that separate written instructions accompany
the payment. This paragraph does not apply to jeopardy
assessments and does not apply if the department has to
enforce collection of the payment.

e. Unless otherwise provided by law, all Iowa taxes which
are administered by the department and which result in a
refund shall accrue interest at the rate in effect under sec-
tion 421.7 from the first day of the second calendar month

following the date of payment or the date the return was due
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to be filed or was filed, whichever is the latest.

f. A taxpayer may appeal a refund claim to the director if
a ciaim for refund has been filied and not denied by the
department within six months of the filing of the c¢laim. The
filing of an appeal by a taxpayer shall not affect the ability

of the department to examine and inspect a taxpayer's records,

g. A taxpayer may reguest in writing that a contested case
proceeding be commenced by the department after a period of
six months from the filing of a proper appeal by the taxpayer.
The department shall file an answer within thirty days of
receipt of the request and a contested case proceeding shall
be commenced. In the case of an appeal of an assessment,
failure to answer within the thirty-day time period and after
a request has been made, shall result in the suspension of
interest from the time that the department was reguired to
answer untl]l the date that the department files its answer,

In the case of an appeal of a denial of a refund, failure to
answer within the thirty~day time period, and after a request
has been made, shall result in the accrual of 1nterest payable
to the taxpayer at double the rate in effect under section
421.7 from the time the department was required to answer
until the date that the department files its answer.

h. A taxpayer who has failed to appeal a notice oI assess-
ment to the department within the time provided by law nay
contest the assessment by paying the tax, interest, and
penalty, which in the case of divisible taxes might not be tnhe
entire liability and by filing a refund claim within the time
period provided for filing such claim. The fiiing of a refund
claim allows the time period for which the refund is claimed
to be open to exam:ination and to be open to offset, to zero,
based upon any issue associated with the type of tax for which
the refund is claimed and which has not up to that time been
resolvec between the taxpayer and the departmen:, irrespective
of wherher the peri1od of limitations to iss.e a notice of

assessment has expired. The department may make this offset
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at any time until the department grants or denies the refund,.
1. The director may, at any time, abate any unpaid portion
of assessed tax, lrterest, or penalties which the director de-
termines is erroneous, illegal, or excessive. Tne directcr
shall prepare guarterliy seports summarizing each case in which
abatement of tax, interest, otv penalities was made. However,
the report shall not disclose the identity of the taxpayer.

j. The director shall adopt rules for setting times and
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places for taxpayer interviews and to permit any taxpayer to
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record the interviews,
K. If the determination that a returr is incorrect 1s the
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result of an audit of the books and records of the taxpayer,
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the tax or additional tax, if any, shall be assessed and the
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not:ce of assessment to the taxpayer shall be given by the
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department within one year after the compietion of the
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examination of the books and records.
1. The department shall annually report tc the generail
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assembly all areas of recurrent taxpayer roncompliance w:ith
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19 rules or guidelines issued by the departiment and shall maxe

20 recommendations concerring the noncompliahce 1n the report,

21 3. INSTALLMENT PAYMEINTS. The department may perm.t the

22 payment of a delinquent tax on a deferred basis where the

23 equities indicate that a deferred pavment agreement would be
24 in the interest of the state and that without a deferred

25 payment agreement the taxpayer would experience extreme

26 financial hardship. A deferred payment agreement shall

27 include applicable penalty and interest a: the rate in effect
28 under section 421.7 on the unpaid balance of the liability.

29 4. COSTS.

30 a. A prevalling taxpayer in an administrative hearing or a
31 court proceeding related to the determination, collection, or
32 refund of a tax, penalty, or interest may be awarded rea-

33 sonable litigation costs by the department, state board of tax
34 review, or a court, incurred subsequent to the issuance of tre

assessment ocr denial of claim for refund in the

notice of
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ptoceeding, based upon the following:
(1) The reasonable expenses of expert witnesses,

]

(2) The reasonable costs of studies, reports, and tests.

(3) The reasonable fees of independent attorreys or
independent accountants retained by the taxpayer.

(4) an award for reasonable litigation costs shall not
exceed twenty-five thousand dollars per case.

b. An award under patagraph "a" shall not be made with
respect to a portion of the proceedings during which the

prevailing taxpayer has unreasonably protracted the

[
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proceedings.
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c. For purposes of this section, "prevailing taxpayer”
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means a taxpayer who establishes that the position of the
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state was not substantially justified and who has

substantially prevailed with respect to the amount 1in
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controversy or has substantially prevailed with respect to the
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most significant issue or set of issues presented. The

determination of whether a taxpeyer is a prevailing taxpayer

b
o

15 to be determined in accordance with chapter 17A.
d. An award for reasonable litigation costs shall be paid

to the taxpayer from the general fund of the state. For
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purposes of this subsection, there is approp:liated from the
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general fund of the state an amount sufficient to pay each
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taxpayer entitled to an award under thls subsection.
e. This subsection does not apply to the tax imposed by
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chapter 453B if the department relied upon information

b
~d

provided or action conducted by federal, state, or local
officials or law enforcement agencies.

5. DAMAGES. ©Notwithstanding section 669.14, subsection 2,
if the director or an employee of the department recklessly ot

intentionally disregards any tax law or rule in the collection
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of any tax, or if the director or an employee of tre

(4]

department knowingly or negligently fails to release a .iien

against or bond on a taxpayer's property, the taspayer nay
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file a claim in accordance with tne Iowa tort claims Act,
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chnapter 669. for damages against the state. FHowever, the
darages shall be l1imited to the actual direct economic danages
sutfered by the taxpayer as a proxirate resulc of the actions
Oof the director or emplcoyee, plus costs, reduced by the amouant
of such damages and costs as could reasonably have peen
mitigated by the taxpayer. The Iowa tort claims Act shall be
the exciusive remedy for-.recovering damages resulting from
such actions. This subsection does not apply to the tax
imposed by chapter 453B.

6. BURDEN OF PROOF. The purden of proof with respect to
assessments or denial of refunds in contested case proceed:ings
shall be allocated as follows:

a. With respect to the issue of fraud with intent to evade
tax, the burden of proof 1s upon the department. The buvrden
of proof must be carried by clear and convincing evidence.

b. In a case where the assessment was not made within six
years after the return became due, excludirng any extens:on of
time for filing, the burden of proof shali be upon the
department. However, the burcden of proof shall be upon tre
taxpayer where the determination of the departmen:t is the
result of the final disposition of a matter between the
taxpayer and the internal revenue service or where tne
taxpayer and the department have signed a walver of the
statute of limitations,

c. In all other cases, the burden of proof shalli be upon
the taxpayer who challenges the assessment or refund denial,
except that, with respect to any new matter or affirmative
defense, the burden of proof shalil be upon the department,

For purposes of this provision, "rew matter"” means an
adjustment not set forth in the computation of the tax in the
assessment or refund denial as distinquished from a new reason
for the assessment or refund denial. "Affirmative defense" 1is
one resting on facts not necessary to support the taxpayer's
case.

7. EMPLOYEE EVALCATIONS. I+ 1s unlawful to base a per-

._6_




S.F. _H.F. 244149

formance evaluation for an employee of the department on the
totai amount of assessments issued by that employee.

8. REFUND OF UNTIMELY ASSESSED TAXES. Notwithstanding any
other refund statute, if it appears that an amount of tax,
penaity, or interest has been paid to tne department after the
expiration of the statute of limitation for the department to

determine and assess or collect the amcount cf such tax cdue,

o~ O ol R e

then the amount paid shall be credited against another tax

9 tiablility of the taxpayer which is outstanding, 1f the statute
10 of 1i1mitations for assessment or collection of that other tax
11 has not expired or thne amount paid shall be refunded to tre

12 person or, with the person's approval, credited to tax to

13 become due. An application for refund or credit under this

14 subsection must be fiied within one year of payment. This

15 subsection shall not be construed to prohibit the department
16 from offsetting the refund c¢laim against any tax cdue, if the
17 statute of limitations for that other tax has not expired.

18 9. NO APPLICABILITY TO REAL PROPERTY. The provisions of
19 this section do not apply to the assessment and taxation of

20 real property.

21 Sec. 2. Section 422.4, Code 1993, is amended by adding the
22 following new subsection:

23 NEW SUBSECTION. 10A. "Notice of assessment" means a

24 notice by the depariment to a taxpayer advising the taxpayer
25 of an assessment of tax due.

26 Sec. 3. Section 422.25, subsection 1, Code 1993, is

27 amended to read as follows:

28 l. a. Within three years after the return 1s filed or

29 within three years after the return became due, including any
30 extensions of time for filing, whichever time is the later,
31 the department shall examine st the return and determine the
32 correct-amount-of-tax;-and-the-amount-determined-ny-the

3} department-ss-the tax. However, :f the taxpayer omits from
>4 1ncome an amount which will, under the Internal Revenue Code,

35 extend the statute of limitations for assessten: of federa!

-7 -
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tax to six years under the federal law, the period for
examination and determinaticn is six years. 1In addition to
the applicable period of limitation for examination and
determination, the department may maxe an exanination and
determination at any time within six months from the date of
receipt by the departmert of written not:ce from the taxpayer
of the finai disposition of any matter between the taxpayer
and the internal revenue service with respect Lo tre
particular tax year. In order to begin the running of the
six-month pertod, the notice shall be in writing in any f{omn
sufficient to inform the department of the final dispesitlion
with respect to that year, ard a copy of the federal document
showing the final disposition ot final federal adjustments
shall be attached to the notice,

b. The period for examination and determination of the
correct anmount of tax i1s unlimited in the case of a false or
fraudulent return made with the inten: to evade tax ot 1n the
case of a failure to file a return. In lieu of the period of
limitation for any prior year for which an overpayment of tax
or an elimination or reduction of an underpayment of tax due
for that prior year results from the carryback to that prior
year of a net operating loss or net capital loss, the period
1s the period of limitation for the taxable year of the ne:
operating loss or net capital loss which results in the
catryback. Phe-burdex-of-proof-of-additronai-tax-owing-under
the-stx-year-peried;-or-unitmited-pertods~ta-on-the
deparements If the tax found due is greater than the amount
paid, the department shall compute the amount due, together
with interest and penalties as provided in subsection 2, and

shall nottfy-the-taxpayer-by mail a notice of assessment to

the taxpayer and, if applicable, to the taxpayer’'s authorized

representative of the total, which shall be computed as a sum

certain if paid on or before the last day of the month in
which the notice is postmarked, oz on or oefore tne last day

of the following month if the notice is postmarked afrer the

_8_
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twentleth day of any month. The notice shall also inform the .
taxpayer of the additional interest and penalty which will be
added to the total due if not paid on or before the last day
of the applicable month.
Sec. 4. Section 422.25, subsection 4, Code 1993, 1s
amended to read as follows:
4. All payments received must be credited first, to the
penalty and interest accrued, and then to the tax due. For

urpcses of this subsection, the department shall not reapp!
pUurpese P p-y
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prior payments made by the taxpayer to penaity or interest

1. determined to be due after the date of those prior payments,

12 except that the taxpayer and the deparrment may agree to apply

13 paymerts in accordance with rules adopted by the director when

14 there are both agreed and unagreed to items as a result of an

15 exam:nation,

16 Sec. 5. Section 422.28, Code 1993, is amended to read as

17 follows:

18 422.28 REVISION OF TAX. .
19 A taxpayer may appeal to the director for revision of the

20 tax, interest, or penalties assessed at any time within sixty
21 days from the date of the notice of the assessment of tax,

22 additional tax, interest, or penalties. The director shall

23 grant a hearing and if, upon the hearing, the director

24 determines that the tax, interest, or penalties are excessive
25 or incorrect, the director shall revise them according to the
26 law and the facts and adjust the computation of the tax,

27 interest, or penalties accordingly. The director shall notify
28 the taxpayer by mail of the result of the hearing and shall

29 refund to the taxpayer the amount, if any, paid irn excess of
30 the tax, interest, or penalties found by the director to be

31 due, with i1nterest after sixty days from the date of payment
32 by the taxpayer at the rate in effect under section 421.7 for
33 each monrth or a fraction of a montih. Pre-direccer-mayr-on-the
34 directortu-dwn-motteon-at-any-time;-abate-any-postian-sf-tax; .

35 tnterest-or-penairies-which-the-drructor-desarnines-ia

._9_.
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eNCEIYIYEe-TN-BMORNCF-Or-ArroneoEsry-or-triegativ-aaceaseds
Phe-directar-ahall-prepare-guarteriy-reports;-vhica-shali-be
trncinded-in-cthe-annnai-stgtiacrecal-reportu-regatred-anger
section-422:757-sunmartzring-cach-case-tn-whten-un-abatementr-of
tax;~-tnterear-or-pennttive-waa-mada-ander-ehta-severon;-bur-n
report-shatl-not-8isecicge-the-identsty-of-the-tavnayers

Sec. 6. Section 422.29, subsection 2, Code 1993, is
amended by striking the subsectiorn and inserting in lieu
thereof the following:

2. Tor cause and upon a show.ng by the directo:z that
collection of the tax ir dispute is in doubt, the court may
order the petitioner to tile witn the clerk a boand for the use
of the respondent, with sureties approved by the clerk, in the
amount of tax appeaied from, conditiored that the petitioner
shail perform the orders of the court.

Sec. 7. Section 422.53, subsections 1 and 2, Coce 1993,
are amended to read as follows:

i. As soon as practicable after a return is fi1led and in
any event w.thin five years after the return i3 fiied, the
department shall examine :t, assess and determine the tax due
if the return is found to be incorrect, and give notice to the
taxpayer of sueh the assessment and determination as provided
in subsection 2. The period for the examination and
determination of the correct amcunt of tax 1s unlimited in the
case of a false or fraudulent return made with the intent to
evade tax or in the case of a failure to file a return. %£
the-determination-that-a-return-ia-tncorrect-+s-=re-reanic-of
an-gudirb-of-tne-booke-ard-recoarda-of-the-caxpayery-the-tax;-or
addtetonat-taxr-1f-any-ia-found-dee;-shari-be-assessed-and
determined-and-the-notice-to-the-taxpayer-shali-be-grren-oy
the-department-vithin-one-year-after-rhe-compietron-of-the
examination-of-the-books-and-recordas

2. If a return required by this division is not filed, ot
1f a return when filed is incorrect or insufficient and the

maker fails to file a corrected or sufficient rerzurn within

—J.O-




twenty days after the same is required by notice from the

department, the department shall determine the amount of tax

due from euwen information as the department may pe able to

obtain and, if necessary, may estimate the tax on the basis of
external indices, such as number of empioyees of the person
concerned, rentals paid by the person, stock on hand, or other
factors. The department shall give notice of aweh the
determination to the person liable for the tax. Sueh The
determination shall €irmraliy-and-trrevocably fix the tax unless
the person against whom it is assessed shall, within thirty
sixty days after the giving of notice of smen the
determination, app:y to the director for a hearing or unless
the director-on-the-directoris-motton-shati-reduce-the-asame

taxpayer contests the determination by paying the tax,

interest, and penalty and timely filing a claim for refund.

At suweh the hearing evidence may be offered to support such
the determination or to prove tnat it is incorrect. After
such the hearing the direc:tor shall give notice of the
decision to the person lianle for the tax.

Sec. 8. Section 424.10, subsection 2, Code 1993, is
amended to read as follows:

2. If a return required by this chapter 1s not filed, or
if a return when filed is incorrect or insufficient and the
maker fails to file a corrected or sufficient return within
twenty days after the return is required by notice from the
department, the department sha:l determine the amount of
charge due from auech information as the department may be able
to obtain and, 1f necessary, may estimate the charge on the
basis of external indices or factors. The department shall
give notice of uwueh the determination to the person liable for
the charge. Suen The determination shall étmatiy-and
trrevocabty fix the charge unless the person against whom it
1s assessed shali, within ehrrey sixty days after the giving
of notice of sueh the determination, apply to the director for

& hearing or unless the asrector-on-the-direcroris-motron

=11~
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paying the tax, interest, and penalty and timely filing a
claim for refund. Ar such the hearing evidence nmay be offered
tO suppotrt sach the determination or to prove that 1% is
incorrect. After szex the hearirng the director shall give
notice of the decision to the person liable for the charge.

If a depositor’'s, recelver's, or other perscn's challenge
relates to the diminuction rate, the burden of proof upon tne
challiengetr shall only be satisfied by clear and convincing
evidence.

Sec. 9. Section 429.2, Code 1993, ic amencded by striking
the section and inserting in lieu thereof the folliowing:

429.2 APPEAL.

1. Notwitnstanding the previsions of chapter 17A, the
taxpayer shall have thirty days from the date cf postmark of
the notice of assessment to appeal the assessment to the state
board of tax review. Thereafter, the proceedinags before the
state board of tax review shall conform to the provisions of
subsection 2, section 421.1, subsection 4, and chapter 17A.

2. The following rules shall apply to the appeal pro-
ceedings in addition to those stated in section 42i.1,
subsection 4, and chapter 17A.

a. The department's assessment shall be presuamed correct
and the burden of proof shall be on the taxpayer with respect
to all i1ssues raised on appeal, including any chalilenge of the
director's valuation,

b. Tnhe butden of proof must be carried by a preponderance
of the evidence.

c. The board shail consider all evidence and witnesses
offered by the taxpayer and tne cdepartment, including, but not
limiced to, evidence relating to the proper valuation of the
property involved.

d. The board shal! make an independent determination of
the value of the property based solely upcon ifts review cf the
evidence presented.

_12_
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e. Upon the reguest of a party the board shail set the
case for hearing within one year of the date of the request,
unless for good cause shown, by application and ruling thereon
after notice and not ex parte, the hearing date 1s continued
by the board.

Sec. 10. Section 429.3, Code 1993, is amended to read as
follows:

429.3 JUDICIAL REVIEW.

Judicial review of the action of the state board of tax

review may be sought by the taxpayer or the director of

revenue and finance in accordance with the terms of chapter
174,
Sec. 11. Section 450.94, subsection 3, Coce 1993, is

amended to read as follows:

3. If tne amount paid 1s greater than the correct tax,
penalty, and interest due, the department sha:l refund the
excess with interest. Interest shall be computed ar the rate
in effect under section 421.7, under the rules prescribed by
the director counting each fraction of a month as an entire
month and the iLnterest shall begin to accrue on the first day
of the second calendar month following the date of payment or
on the date the return was due to be filed or was filed,
whichever 1s the latest, However, the director shall not
allow a claim for refund or c¢redit that has not been fileg
with the department within three years after the tax payment
upon which a refund or credit is claimed became due, or one
year after the tax payment was made, whichever time is later.
A determination by the department of the amount of tax,
penalty, and interest due, or the amount of refund for excecs
tax paid, is final unless the person aggrieved by the
determination appeals to the director for a revision of the
determination within thirty sixty days from the postmark date
of the notice of determiration of tax, penalty, and interest

due or refund owing ¢r unless the taxpayer contests the

determination by payirg the tax, interest, and penalty and

..l‘%_
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timely filing a claim for refund. The director shall granc 2
hearing, and upon the hearing the director shal! determine the
correct tax, peraity, ard interest or refund due, and notify
the appellant of the decision by mail. The decision of the
director is f£inail unless the appellant seeks judicial review
of the director's decision under section 450.59 witnin sixty
days after the postmark date of the notice of the director's
decision.

9 Sec. 12. Section 452A.64, Code 1993, is amended to read as

e oI G « ST ¥ 2 I - UV N ]

10 follows:

11 452A.063 FAILURE TO FILE RETURN -- INCORRECT RETURN.

12 If a return required by this chapter is not filed, or if a
13 return wher fi1ied is incorrect or insufficient and the filer
14 fails to file a corrected or sufficient return within twenty
15 days after tne same is required by notice from the appropriate
16 state agency, the appropriate state agency shail determine the
17 amount of tax due. The determination shall be made from all
18 information that the approprilate state agency may be able to
19 obtain and, if necessary, the agency may estimate the tax on
20 the basis of external indices. The appropriate state agency
21 shall give notice of the determination to the person liable

22 for the tax. The determination snhall £rnariy-and-irrevocabiy
23 fFix the tax unless the person against whom 1t is assessed

24 shall, within thirty sixty days after the giving of notice of
25 such the determination, apply to the director of the

26 approprlate state agency for a hearing or unless the director
27 reduces-the-asgseasment taxpayer contests the determination by
28 paying the tax, interest, and penalty and timely filing a

29 claim for refund. At the hearing, evidence may be offered to

30 support the determination or to prove that it is incorrect.
31 After the hearing, the director shall give nctice of the

32 decision to the person liable for the tax. The findings of
33 the appropriate state agency as to tne amount of fuel taxes,
34 penalties and interest due from any person shall be presuned

to be the correct amourt and in any litigation which may

_14_.
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follow, the certificate of the agency shall be admitted in
evidence, shall constitute a prima-facie case and shall impose
upon the other party the burden of showing any error in the
findings and the extent thereof or that the finding was
contrary to law,

Phe-director-mays;-on-the-drrectoris-own-motron-at-any-timne;
abate-uny-porrren-of-taxrs-interest-or-penaittres-wvhich-are
determined-to-be-excesatve-in-ameunt-or-erroneonsty-or
titegatlty-asseased:

Sec. 13, Section 453A.29, Code 1993, 1s amended to read as
follows:

453A.29 NOTICE AND APPEAL.

The department shall notify any person assessed pursuant to
section 453A.28 by sending a written notice of tne
determination and-assessment by mail to the principal place of
business of the person as shown on the person's application
for permit, and if me an application was not fiied by the
person, to the person's last known address. A determination
by the department of the amount of tax, penalty, and interest
due, or the amount of refund for excess tax paid, 1s final,
unless the person aggrieved by the determinatior appeals to
the director for a revision of the determination within thirty
sixty days from the postmark date of the notice of
determination of tax, penalty, andé interest or refund owing or

unless the taxpayer contests the determination by paying tne

tax, interest, and penalty ard timely filing a claim for

refund. The director shall grant a hearing and upon the
hearing, the director shall deternine the correct tax,
penalty, and interest or refund due and notify the appellant
of the decision by mail. Judicial review of action of the
director may be sought in accordance with the Iowa
administrative procedure Act and section 422.29.

Sec. 14. Section 453A.46, supsection 4, Code 1993, is
amended to read as follows:

4. The department shall notify any person assessed
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pursuant to this section by sending a written rotice of the
determina.ion and-essessment by mail to the principal place of
business of the person as shown on the person‘s applicarion
for permit, and if an apwvlicaticn was not filed by the person,
Lo the person's last known address. A determination by the
department of tre amount of tax, penalty, and interest due, or
the amount of refund for excess tax paid, is final, unless the
person aggrieved by the determination appeals to the director
for a revision of the deternination within thrrey sixty days
from the postmarx date of the notice of determination of tax,

penalty, and interest or refund owing cor uniess the taxpayer

contests the deterrination by paying the tax, interest, and

penalty and timely filing a claim for refund. The director

shail grant a hearirg and upon the hearing, the director shatl
determine the correct tax, penalty, and interest or refund due
and notify the appellant of the decision by mail. Judicial
teview of action of the director may be sought in accordance
with chapter i7A and section 422.29.

Sec. 15. Section 453A.48, subsection 5, Code 1993, is
amended to read as folliows:

5. Any person aggrieved by an order of the director fixing
a tax, penalty or interest under section 453A.43 may, within
thirty sixty days from the date of notice of the order, appea.
to the board of review in the manner provided by law or uniess
the taxpayer contests the cdetermination by paying the tax,
interest, and penalty and timely filing a ciaim for refung.

Judiclal review of any other action of the director may be

sought in accordance with the terms of the Iowa administrative
procedure Act,

Sec. 16. EFFECTIVE DATES.

1. Section 1, subsection 2, paragraph "a”, of this Act :is
effective for contacts made by the department on or after
January 1, 1995.

2. Section 1, subsection 2, paragraphs "H" and "¢", and

section ., subsections 4 and 6, of this Act are effective for

_16_




notices of assessment or refund denials tssued on or after
January 1, 1995,

3. Section 1, subsection 2, paragraphs "“h", "i", and “k",
and subsection 8, and sections 2, 3, 5, and 7 through 15 of
this Act are effective for notices of assessment issued on or
after January 1, 1995.

4. Section 1, subsection 2, paragraph "d", of this Act 1is
effective for designations made on or after January 1, 1995.

S. Section 1, subsection 2, paragraph "e", of this Act is
effective to accrue interest on or after January 1, 1995,

6. Section 1, subsection 2, paragraph "f", of this Act 1is
effective for refund claims filed on or after January 1, 1995.

7. Section 1, subsection 2, paragraph "g", of this Act is
effective for appeals filed on or after January 1, 1995.

8. Section l, subsection 2, paragraph "3j", of this Act i3
effective for taxpayer interviews conducted on or after
January 1, 1995,

9. Section 1, subsection 2, paragraph "i", of this Act is
effective for arnual zeports for fiscal years ending June 30,
1995, and thereafter.

10. Section 1, subsection 3, of this Act is effective for
deferred payment agreements made on or after January 1, 1995,

11. Section 1, subsection 5, of this Act is effective for
actions of the director or department employee that occur on
or after January 1, 19365.

12, Section 1, subsection 7, of this Act is effective for
evaluations made on or after January 1, 1995.

13. Section 1, subsection 9, of this Act is effective on
or after January 1, 1995.

14. Section 4 of this Act is effective for payments made
on or after January 1, 1995.

15. Section 6 of this Act is effective for petitions for
judicial review filed on or after Jaruary i, 1995,

EXPLANATION

The bill sets out the obiications of the departiment of

_17_
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revenue and finance and the rights of taxpayers and procedures
to be followed in regard to state taxes which are, in most
cases, in addition to those responsibilities and duties
presently existing. These duties require informing the
taxpaye: of the taxpayer's rights, the obligations of the
department with respect to notice of tax owed, denial of
claim, or reduction in refunds and the reasons for such, and
the taxpayer's riaht to appeal and the time period when the
appeal must be filed. The bill also provides for awarding of
costs and damages to a taxpayer as a result of a position
taken by the department which 1s not substartialily Justified.

The bill provides that if a determination of additional tax
is made or refund claim denied tne taxpayer has 60 days, which
is an increase from the present 30 days, to file an appeal or
to contest the action by paying the tax, interest, and penalty
and timely filing a claim for refund.

Tne bill has effective and applicability date provisions,

LSB 3797HV 75
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®
: HOUSE FILE 2419
FISCAL NOTE

A fiscal note for House File 2419 is hereby submitted pursuant to Joint Rule
17. Data used in developing this fiscal note is avatlable from the Legislative
Fiscal Bureau to members of the Legislature upon request.

House File 2419 sets out the obligations of the Department of Revenue and
Finance(DRF) and the rights of taxpayers, and procedures to be followed. The
bill would:

l. Require the DRF to inform the taxpayer of the taxpayer's rights,
additional tax assessments or denial of refund claims and the reasons for
such, and the taxpayer's right to appeal.

2. Require the Department to pay interest on all retunded taxes, including
sales taxes.

3. Require that the ORF pay litigation costs and damages to a prevailing
taxpayer in cases in which the Department's position i; not "substantially
justified.

4. Establish with whom the burden of proof lies 1In a contested case.

$. Provide that a taxpayer has 60 days to file an appeal or contest an action
by paying the tax, interest, and penalty, and timely filing a claim for
refund, Under current law, the taxpayer has 30 days to file such an
appeal.

ASSUMPTIONS:

l. The DRF issues approximately $18.0 million in sales tax refunds each year
that would, wunder HF 2419, require interest pavments. This estimate
assumes an  interest rate of 0.7% per month oun the refunds, and that rhe
average refund will receive 7.5 months of interest,

[ 1)

Nexus (non-filer) collections from ceorporate 1ncome tax averages $4.0
million per year, Reducing the burden of proof from 8 years to 6 years
would arithmetically drop collections by 25,0% ($1.0 million per year).
The DRF has indicated that this simple extrapolation intlates the impact,
and that a more appropriate range would be $500,000 to $1.0 million per
year. This estimdte wuses cthe midpoint ot this range ($750,000). The
estimate does rot take 1nto account nexus coliections from personal 1ncome
tax vreturns, which the DRF has indicated wouid not be substantialiy
altered due to HF 2419, (The effect of the shift in burden ot proof on
property taxes ts discussed 1n Assumption #4.)

The DRF  has estimared that aprrocimately $2950,000 wiil be required {o-
azminisirative costs, Apdiication  wf  payments, and atioracy fees Do SY
1895, In 7Y 1996 and  subsejuen:  years, the cusi 1S sstimaled o pe
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$350,000, These costs are based on an  examinac:ion  2f  Ifirer snates’
exgeriences with similar legislation.,  Adminisiralive 05t3 con3ist of
producing Drochures, printling, and mailing, as we2.l as Lhe 25t involved
gith system chanzes. The aifcrrey's fees jrz expected [O pe approximata.y
$50,000 in FY 1995, and $28,000 in FY 1996. This poeticn ot the estimate

is expected 1o dec.ire in later years due o the fact that litljation is
generally mere pervasive when the law is relativelv new.

4. Property Uax rewvenues are <oxpected (o decrease da2tween $0.
millicn for lecal governmen:is, derending on to what exZent a ¢
standard of review of centrally assessed properties atte €ts as
ceatrally assessed properties The decrease will et
iocal governments ¢r a shift to crher classes of oproperty, The
correspending range of the tfect on the State due o th 5
formula would be betwzen 50 ard S$8.8 miilicn. This estimaze ass
tax rate ot $23 per 5:000 cf xable va_.ue. The combined State and
effect of this provision wiil U exceed $40.3 miillion.

P
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This mpact s due 2ntirely €O Section 3 o
tne  burcen ¢f proof must he carried v oa “prap
Under current law. rhe Taxpayer TSt prova Lo
15 "arbitrary and capricicus'.

2419, «<hich dez

néerance of the evidence”.
-t - - ¢

at ©he Director s valuat:>~

9}

The DRF  seztled some of $3e 1ssues inveived with appealis bv 10 cer Ly
assessed companies. The setilement resulted in a c2duc tion in » v

valuation oI appraximately 9.i%. The range oI impact in tais fiscal nate
takes irto account this reduction 1n central assassmenis.
L)

These losses o  goveramenl and lavpavers, acwever, will net be realized
immedtately. This estimate assumes that cne third 20 the fi1sca: impact of
the cases :rn Juestion will be r2ajizeg in Y 1996, dre taird .0 F7 1997,

and onre thirg 1n FY 1998,

3. This estimate does 70t tave inld idccount aav alif2ct the SiL1 may have on
refunds ascsociarted with uncanqni:uc;onally coltlacrag taxes. If ne conrty
were 10 determine that “nis ilegislavion satisfiiea cne due preocess aritertd
addéressed i Hagre v. iowa Depariment >t Revenue and Finarca, tnen the
*espon51bili:y Q7 the Stsr:m:c retunz JrCﬁﬂskifu['OF:TlV Caxes that may oe

te

coilected in tne futuore would be substantially dim: nlb.e.. ‘his estima
assumes that the Srtate will rner collact uneanstituticrally collect
taxes.

)]
o

PISCAL IMPACT:

The {f1scal effect of HF 26419 will be a decrz2ase 1n the Gereral ¢
approximately $721,000 n FY 1995. Depending <ca <he outcome of a
conceraing valuation of centrally zssassed property, theve wili be a2 c2
10 the Ceneral Fund 2f 3n amount between $2.0 wiilion ance 54,9 mill.azn i
(996, a decrease oetween $2.0 miliior and $7.9 million in FY 1997, <~-~a a
decrease berween $2.0 million and $10.8 =miilion ia FY 1592,

cai pgovernments (goreperty rax

n iaca axpayecs
ease 10 taxes) of an amcynt petwees $3.0 3sd S.

In addinia
revenues (.
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Q 1996, an amount between $0.0 and $27.2 million in FY 1997, and an amount
between 30.0 and $40.8 million in FY 1993.

SOURCES:
Department of Revenue and Finance
(LSB 3737hv, JAM)

FILED MARCH 29, 1994 BY DENNIS PROUTY, FISCAL DIRECTOR
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A BILL FOR

An Act relating to state tax procedures, practices, and penalties
and providing effective and applicability date provisions.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. NEW SECTION. 421.60 TAX PROCEDURES AND ,-”*’
PRACTICES.

1. SHORT TITLE. This section shall be known and may be
cited as the "Tax Procedures and Practices Act"”.
2. PROCEDURES AND PRACTICES.
a. The department shall prepare a statement which sets
forth in simple and nontechnical terms all of the following:
(1) The rights of a taxpayer and the obligations of the
department during an audit.
{2) The procedures by which a taxpayer may appeal an
adverse decision of the department, including administrative
and judicial appeals,
(3) The procedures which the department may use in en-
forcing the tax laws, including notices of assessment and
jeopardy assessment and the filing and enforcement of liens.
The statement prepared in accordance with this paragraph
shall be distributed by the department to all taxpayers at the
first contact by the department with respect to the ‘
determination or collection of any tax, except in the case of
simply providing tax forms.
b. The department shall furnish to the taxpayer, before or
at the time of issuing a notice of assessment or denial of a !
refund claim, an explanation of the reasons for the assessment |
or refund denial. An inadequate explanation shall not |
invalidate the notice. For purposes of this section, an
explanation by the department shall be sufficient where the
amount of tax, interest, and penalty is stated together with
an attachment setting forth the computation of the tax by the

department.
. . . |
c. If the notice of assessment or denial of a claim for |
refund relates to a tax return filed pursuant to section

422.14 or chapter 450, 450A, or 451, by the taxpayer which
designates an individual as an authorized representative of
the taxpayer with respect to that return, or if a power of
attorney has been filed with the department by the taxpayer .

_l_
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which designates an individual as an authorized representative
of the taxpayer with respect to any tax that is included in
the notice of assessment or denial of a claim for refund, a
copy of the notice together with any additional information
reguired to be sent to the taxpayer shall be sent to the
authorized representative as well.

If the department fails to mail a notice of assessment to
the last known address of a taxpayer or fails to personally
deliver such notice to a taxpayer, interest for the month such
mailing or personal delivery fails to occur through the month
of the correct mailing or personal delivery is waived.

If the department fails to mail a notice of assessment or
denial of a claim for refund to the taxpayer‘s last known
address or fails to personally deliver such notice to a
taxpayer and, if applicable, to the taxpayer's authorized
representative, the time period to appeal the notice of
assessment or a denial of a claim for refund is suspended
until the notice or claim denial is correctly mailed or
personally delivered, or in any event, for a periocd not to
exceed one year, whichever is the lesser periog.

Collection activities, except where a jeopardy situation
exists, shall be suspended and the statute of limitations for
assessment or collection of the tax shall be tolled during the
period in which interest is waived.

d. A taxpayer is permitted to designate in writing the
type of tax and tax periods to which any voluntary payment
relates, provided that separate written instructions accompany
the payment. This paragraph does not apply to jeopardy
assessments and does not apply if the department has to
enforce collection of the payment.

€. Unless otherwise provided by law, all Jowa taxes which
are administered by the department and which result in a
refund shall accrue interest at the rate in effect under sec-
tion 421.7 from the first day of the second calendar month
following the date of payment or the date the return was due

-2
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to be filed or was filed, whichever is the latest.

£. A taxpayer may appeal a refund claim to the director if
a claim for refund has been filed and not denied by the
department within six months of the filing of the claim. The
filing of an appeal by a taxpayer shall not affect the ability
of the department to examine and inspect a taxpayer's records.

g. A taxpayer may request in writing that a contested case
proceeding be commenced by the department after a period of
six months from the filing of a proper appeal by the taxpayer.
The department shall file an answer within thirty days of
receipt of the request and a contested case proceeding shall
be commenced. In the case of an appeal of an assessment,
failure to answer within the thirty-day time period and after
a request has been made, shall result in the suspension of
interest from the time that the department was required to
answer until the date that the department files its answer.

In the case of an appeal of a denial of a refund, failure to
answer within the thirty-day time period, and after a request
has been made, shall result in the accrual of interest payable
to the taxpayer at double the rate in effect under section
421.7 from the time the department was regquired to answer
until the date that the department files its answer.

h. A taxpayer who has failed to appeal a notice of assess-
ment to the department within the time provided by law may
contest the assessment by paying the tax, interest, and
penalty, which in the case of divisible taxes might not be the
entire liability and by filing a refund claim within the time
period provided for filing such claim. The filing of a refund
claim allows the time period for which the refund is claimed
to be open to examination and to be open to offset, to zero,
based upon any issue associated with the type of tax for which
the refund is claimed and which has not up to that time been
resolved between the taxpayer and the department, irrespective
of whether the period of limitations to issue a notice of
assessment has expired. The department may make this offset

-3-
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at any time until the department grants or denies the refund,

i. The director may, at any time, abate any unpaid portion
of assessed tax, interest, or penalties which the director de-
termines is erroneous, illegal, or excessive. The director
shall prepare quarterly reports summarizing each case in which
abatement of tax, interest, or penalties was made, However,
the report shall not disclose the identity of the taxpayer.

j- The director shall adopt rules for setting times and
places for taxpayer interviews and to permit any taxpayer to
record the interviews,

k. If the determination that a return is incorrect is the
result of an audit of the bocoks and records of the taxpayer,
the tax or additional tax, if any, shall be assessed and the
notice of assessment to the taxpayer shall be given by the
department within one year after the completion of the
examination of the books and records.

1. The department shall annually report to the general
assembly all areas of recurrent taxpayer noncompliance with
tules or guidelines issued by the department and shall make
recommendations concerning the noncompliance in the report.

3. INSTALLMENT PAYMENTS. The department may permit the
payment of a delinquent tax on a deferred basis where the
equities indicate that a deferred payment agreement would be
in the interest of the state and that without a deferred
payment agreement the taxpayer would experience extreme
financial hardship. A deferred payment agreement shall
include applicable penalty and interest at the rate in effect
under section 421.7 on the unpaid balance of the liability.

4. COSTS.

a. A prevailing taxpayer in an administrative hearing or a
court proceeding related to the determination, collection, or
refund of a tax, penalty, or interest may be awarded rea-
sonable litigation costs by the department, state board of tax
review, or a court, incurred subsequent to the issuance of the
notice of assessment or denial of claim for refund in the

-4-



W @~ 0 U obh W

W W W NN RN RN R RN DN - = e R e
N O W N s W - O WYY D WY O

33
34
35

proceeding, based upon the following:

(1) The reasonable expenses of expert witnesses.

(2) The reasonable costs of studies, reports, and tests.

(3) The reasonable fees of independent attorneys or
independent accountants retained by the taxpayer.

(4) An award for reasonable litigation costs shall not
exceed twenty-five thousand dollars per case.

b. An award under paragraph "a" shall not be made with
respect to a portion of the proceedings during which the
prevailing taxpayer has unreasonably protracted the
proceedings.

c. For purposes of this section, "prevailing taxpayer”
means a taxpayer who establishes that the position of the
state was not substantially justified and who has
substantially prevailed with respect to the amount in
controversy or has substantially prevailed with respect to the
most significant issue or set of issues presented. The
determination of whether a taxpayer is a prevailing taxpayer
is to be determined in accordance with chapter 17A.

d. An award for reasonable litigation costs shall be paid
to the taxpayer from the general fund of the state. For
purposes of this subsection, there is appropriated from the
general fund of the state an amount sufficient to pay each
taxpayer entitled to an award under this subsection.

e. This subsection does not apply to the drug dealer tax
imposed by chapter 453B if the department relied upon
information provided or action conducted by federal, state, or
local officials or law enforcement agencies.

5. DAMAGES. Notwithstanding section 669.14, subsection 2,
if the director or an employee of the department recklessly or

intentionally disregards any tax law or rule in the collection

of any tax, or if the director or an employee of the
department knowingly or negligently fails to release a lien
against or bond on a taxpayer's prcperty, the taxpayer may
file a claim in accordance with the Iowa tort claims Act,

-5~
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chapter 669, for damages against the state. However, the
damages shall be limited to the actual direct economic damages
suffered by the taxpayer as a proximate result of the actions
of the director or employee, plus costs, reduced by the amount
of such damages and costs as could reasonably have been
mitigated by the taxpayer. The Iowa tort claims Act shall be
the exclusive remedy for recovering damages resulting from
such actions. This subsection does not apply to the drug
dealer tax imposed by chapter 453B.

6. BURDEN OF PROOF. The burden of proof with respect to
assessments or denial of refunds in contested case proceedings
shall be allocated as follows:

a. With respect to the issue of fraud with intent to evade
tax, the burden of proof is upon the department. The burden
of proof must be carried by clear and convincing evidence.

b. In a case where the assessment was not made within six
years after the return became due, excluding any extension of
time for filing, the burden of proof shall be upon the
department. However, the burden of proof shall be upon the
taxpayer where the determination of the department is the
result of the final disposition of a matter between the
taxpayer and the internal revenue service or where the
taxpayer and the department have signed a waiver of the
statute of limitations.

€. In all other cases, the burden of proof shall be upon
the taxpayer who challenges the assessment or refund denial,
except that, with respect to any new matter or affirmative
defense, the burden of proof shall be upon the department.

For purposes of this provision, "new matter" means an
adjustment not set forth in the computation of the tax in the
assessment or refund denial as distinguished from a new reason
for the assessment or refund denial. "Affirmative defense" is
cne resting on facts not necessary to support the taxpayer's
case.

7. EMPLOYEE EVALUATIONS. It is unlawful to base a per-

-6-
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formance evaluation for an employee of the department on the
total amount of assessments issued by that employee.

8. REFUND OF UNTIMELY ASSESSED TAXES. Notwithstanding any
other refund statute, if it appears that an amount of tax,
penalty, or interest has been paid to the department after the
expiration of the statute of limitation for the department to
determine and assess or collect the amount of such tax due,
then the amount paid shall be credited against another tax
liability of the taxpayer which is outstanding, if the statute
of limitations for assessment or collection of that other tax
has not expired or the amount paid shall be refunded to the
person or, with the person's approval, credited to tax to
become due. An application for refund or credit under this
subsection must be filed within one year ¢of payment. This
subsection shall not be construed to prohibit the department
from offsetting the refund claim against any tax due, if the
statute of limitations for that other tax has not expired.

9. NO APPLICABILITY TO REAL PROPERTY. The provisions of
this section do not apply to the assessment and taxation of
real property.

Sec. 2. Section 422.4, Code 1993, is amended by adding the
following new subsection:

NEW SUBSECTION. 10A. "Notice of assessment" means a
notice by the department to a taxpayer advising the taxpayer

of an assessment of additional tax due.

Sec. 3. Section 422.25, subsection 1, Code 1993, is
amended to read as follows:

l. a. Within three years after the return is filed or
within three years after the return became due, including any
extensions of time for £filing, whichever time is the later,
the department shall examine t¢ the return and determine the
correct-amount-of taxy-and-the-ameunt-determzned-by-the
department-:s-the-tax. However, if the taxpayer omits from
income an amount which will, under the Internal Revenue Code,
extend the statute of limitations for assessment of federal

-] -
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tax to six years under the federal law, the period for

examination and determination is six years. 1In addition to
the applicable period of limitation for examination and
determination, the department may make an examination and
determination at any time within six months from the date of
receipt by the department of written notice from the taxpayer
of the final disposition of any matter between the taxpayer
and the internal revenue service with respect to the
particular tax year. In order to begin the running of the
six-month period, the notice shall be in writing in any form
sufficient to inform the department of the final disposition
with respect to that year, and a copy of the federal document
showing the final dispcsition or final federal adjustments
shall be attached to the notice.

b. The period for examination and determination of the
correct amount of tax is unlimited in the case of a false or
fraudulent return made with the intent to evade tax or in the
case of a failure to file a return. In lieu of the period of
limitation for any prior year for which an overpayment of tax
or an elimination or reduction of an underpayment of tax due
for that prior year results from the carryback to that prior
year of a net operating loss or net capital loss, the period
is the period of limitation for the taxable year of the net
operating loss or net capital loss which results in the
carryback. Phe-burden-of-proof-cf-additionat-rax-owing~under
the-six-year-period;-or-uniimiteéd-periods;-ts-en-the
departmenes If the tax found due is greater than the amount
paid, the department shall compute the amount due, together
with interest and penalties as provided in subsection 2, and
shall motify-the-taxpayer-by mail a notice of assessment to

the taxpayer and, if applicable, to the taxpayer's authorized
representative of the total, which shall be computed as a sum
certain if paid on or before the last day of the month in

which the notice is postmarked, or on or before the last day
of the following month if the notice is postmarked after the
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twentieth day of any month., The notice shall also inform the
taxpayer of the additional interest and penalty which will be
added to the total due if not paid on or before the last day
of the applicable month.

Sec. 4. Section 422.25, subsection 4, Code 1993, is
amended to read as follows:

4. All payments received must be credited first, to the
penalty and interest accrued, and then to the tax due. For
purposes of this subsection, the department shall not reapply
prior payments made by the taxpayer to penalty Oor interest
determined to be due after the date of those prior payments,
except that the taxpayer and the department may agree to apply
payments in accordance with rules adopted by the director when

there are both agreed and unagreed to items as a result of an

examination.

Sec. 5. Section 422.28, Code 1993, is amended to read as
follows:

422.28 REVISION OF TAX,

A taxpayer may appeal to the director for revision of the

tax, interest, or penalties assessed at any time within sixty
days from the date of the notice of the assessment of tax,
additional tax, interest, or penalties. The director shall
grant a hearing and if, upon the hearing, the director
determines that the tax, interest, or penalties are excessive
or incorrect, the director shall revise them according to the
law and the facts and adjust the computation of the tax,
interest, or penalties accordingly. The director shall notify
the taxpayer by mail of the result of the hearing and shall
refund to the taxpayer the amount, if any, paid in excess of
the tax, interest, or penalties found by the director to be
due, with interest after sixty days from the date of payment
by the taxpayer at the rate in effect under section 421.7 for
each month or a fraction of a month, ®Phe-director-may;-on-the
directoris-own-motion-at-any-time;-abate-any-portion-of-tax;
tnteresc-or-penatties-which-the-director-decermines-is
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excessive-in-amount;-or-erroneocusiy-or-:tleqatiy-assesseds

Phe-director-shaii-prepare-quarteriy-reportss-which-shaii-be
tneiuded-in-the-annusi-scatistical-reperts-required-under
section-422:355-summarizing-each-case-in-which-an-abatement-of
taxy-itnterest-or-penaities-was-made-under-this-section;-but-a
report-shati-not-disciose-the-identicy-of-the-taxpayers

Sec. 6. Section 422.29, subsection 2, Code 1993, is.
amended by striking the subsection and inserting in lieu
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thereof the following:
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2. For cause and upon a showing by the director that
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collection of the tax in dispute is in doubt, the court may
order the petitioner to file with the clerk a bond for the use
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of the respondent, with sureties approved by the clerk, in the

Pt
r-3

amount of tax appealed from, conditioned that the petitioner
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shall perform the orders of the court.
Sec. 7. Section 422.54, subsections 1 and 2, Code 1993,
are amended to read as follows:
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1. As soon as practicable after a return is filed and in
any event within five years after the return is filed, the
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department shall examine it, assess and determine the tax due

N
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if the return is found to be incorrect, and give notice to the
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taxpayer of sueh the assessment and determination as provided
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in subsection 2. The period for the examination and
determination of the correct amount of tax is unlimited in the
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case of a false or fraudulent return made with the intent to
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evade tax or in the case of a failure to file a return, ¥¢
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the-determination-that-a-return-s-tncorrecet-¢s-the-resute-of
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an~audit-of-the-books-and-records-of-the-taxpayer;-the-tax;-or

~
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additional-cax;-rf-any-2s-found-due;-shail-be-assessed-and
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determined-and-the-notice-to-the-taxpayer-shaii-he-given-by
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the-department-within-one-year-after-the-compietion-of-the
examination-of-the-books-and-recordss:

(¥ ]
[N ]

2. If a return fequired by this division is not filed, or

w
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if a return when filed is incorrect or insufficient and the
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maker fails to file a corrected or sufficient return within
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twenty days after the same is required by notice from the
department, the department shall determine the amount of tax
due from such information as the department may be able to
obtain and, if necessary, may estimate the tax on the basis of
external indices, such as number of employees of the person
concerned, rentals paid by the person, stock on hand, or other
factors. The department shall give notice of sueh the
determination to the person liable for the tax. Sueh The
determination shall finatity-and-irrevocably fix the tax unless
the person against whom it is assessed shall, within thiety
sixty days after the giving of notice of suehr the
determination, apply to the director for a hearing or unless
the director-on-the-directoris-motion-shati-reduce-the-same
taxpayer contests the determination by paying the tax,
interest, and penalty and timely filing a claim for refund.

At such the hearing evidence may be offered to support suech
the determination or to prove that it is incorrect. After

sueh the hearing the director shall give notice of the
decision to the person liable for the tax.

Sec. 8. Section 424.10, subsection 2, Code 1993, is
amended to read as follows:

2. If a return required by this chapter is not filed, or
if a return when filed is incorrect or insufficient and the
maker fails to file a corrected or sufficient return within
twenty days after the return is reguired by notice from the
department, the department shall determine the amount of
charge due from sueh information as the department may be able
to obtain and, if necessary, may estimate the charge on the
basis of external indices or factors. The department shall
give notice of sueh the determination to the person liable for
the charge. Suech The determination shall €inaiiy-and
trrevocably fix the charge unless the person against whom it
is assessed shall, within thirey sixty days after the giving
of notice of sueh the determination, apply to the director for
a hearing or unless the director-on-the-directoris-motion
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shalti-reduece-the-charge taxpayer contests the determination by

paying the tax, interest, and penalty and timely filing a

claim for refund. At sweh the hearing evidence may be offered

to support sueh the determination or to prove that it is
incorrect. After sueh the hearing the director shall give
notice of the decision to the person liable for the charge,
If a depositor's, receiver's, or other person's challenge
relates to the diminution rate, the burden of proof upon the
challenger shall only bte satisfied by clear and convincing

evidence.
Sec. 9. Section 429.2, Code 1993, is amended by striking
the section and inserting in liey thereof the following:

429.2 APPEAL.
1. Notwithstanding the provisions of chapter 17A, the 1
taxpayer shall have thirty days from the date .of postmark of
the notice of assessment to appeal the assessment to the state j
board of tax review. Thereafter, the proceedings before the
state board of tax review shall conform to the provisions of
subsection 2, section 421.1, subsection 4, and chapter 17A.
2. The following rules shall apply to the appeal pro-
ceedings in addition to these stated in section 421.1,
subsection 4, and chapter 17A.
a. The department's assessment shall be presumed correct
ané the burden of proof shall be on the taxpayer with respect
te all issues raised on appeal, including any challenge of the

director's valuation.
b. The burden of proof must be carried by a preponderance

of the evidence.
c. The board shall hear all evidence presented by the
taxpayer and the department, including, but not limited to,

evidence relating to the valuation of the property involved.
d. The board shall determine the value ¢of the property

based upon its review of the evidence presented.
e. Upon the request of a party the board shall set the
case for hearing within one year of the date of the reguest.
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The hearing shall not be unreasonably continued, and absent
justification for delay, if either party fails to appear at
the hearing on the date scheduled, judgement shall be entered
against the party failing to appear and the party failing to
appear shall be barred from appealing for judicial review as
provided in section 429.3.

Sec. 10. Section 429.3, Code 1993, is amended by striking
the section and inserting in lieu thereof the following:

429.3 JUDICIAL REVIEW.

Either party may petition for judicial review in the
district court pursuant to the following provisions, which are
in lieu of the judicial review provisions of chapter 17A:

1. Proceedings for judiclal review shall be instituted by
filing a petition in Polk county district court. Within ten
days after the filing of a petition for judicial review the
petitioner shall serve by the means provided in the Iowa rules
of civil procedure for the personal service of an original
notice, or shall mail copies of the petition to all parties
named in the petition. The personal service or mailing shall
be jurisdictional. The delivery by personal service or
mailing referred to in this subsection may be made upon the
party's attorney of record in the proceeding before the state
board of tax review. A mailing shall be addressed to the
parties or their attorney of record in the proceeding before
the board. A mailing shall be addressed to the parties and
their attorney of record at their last known mailing address.
Proof of mailing shall be by affidavit.

2. The petition for review shall contain a concise
statement of all of the following:

4. The nature of the board's action which is the subject
of the petition.

b. The facts upon which jurisdiction of the court is
based.

c. An assignment of each error alleged to have been made
by the board.

. ‘




d. A brief statement of the facts relied upon by the
appellant.

e. The relief sought.

3. The filing of the petition in district court does not
itself stay execution or enforcement of the state board of tax
review action, Upon application the court may, in appropriate
cases, order a stay pending the outcome of the judicial review

proceedings.

4. The board shall certify a record of its proceedings to
the district court which record shall be reviewed and
considered by the district court. The district court shall
not consider evidence or issues not presented to the board,
except that the court shall permit testimony by witnesses who
appeared before the board upon motion of a party. This motiocon
shall be granted if a party establishes that the testimony of
the witness is material and will assist the court.

5. The district court shall have jurisdiction in any
judicial review proceedings, to review by trial de novo all
decisions of the board. As used in this section, "trial de
novo" means an original, independent proceeding, and does not
mean a trial de novo on the record.

6. The court may affirm, reverse, modify, or grant other
appropriate relief from the board action.

Sec. 1l. NEW SECTION. 429.4 APPEALS OF JUDICIAL REVIEW.

An aggrieved party to the judicial review proceeding may
obtain a review of any final judgment of the district court by
appeal. The appeal shall be taken as in other civil cases.

Sec. 12. Section 450.94, subsection 3, Code 1993, is

amended to read as follows:

3. If the amount paid is greater than the correct tax,
penalty, and interest due, the department shall refund the
excess with interest. Interest shall be computed at the rate
in effect under section 421.7, under the rules prescribed by
the director counting each fraction of a month as an entire
month and the interest shall begin to accrue on the first day
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of the second calendar month following the date of payment or

on the date the return was due to be filed or was filed,
whichever is the latest. However, the director shall not
allow a claim for refund or credit that has not been filed
with the department within three years after the tax payment
upon which a refund or credit is claimed became due, or one
year after the tax payment was made, whichever time is later.
A determination by the department of the amount of tax,
penalty, and interest due, or the amount of refund for excess
tax paid, 1s final unless the person aggrieved by the
determination appeals to the director for a revision of the
determination within th:rty sixty days from the postmark date
of the notice of determination of tax, penalty, and interest
due or refund owing or unless the taxpayer contests the

decermination by paying the tax, interest, and penalty and
timely filing a claim for refund. The director shall grant a
hearing, and upon the hearing the director shall determine the

correct tax, penalty, and interest or refund due, and notify
the appellant of the decision by mail. The decision of the

director is final unless the appellant seeks judicial review
of the director's decision under section 450,59 within sixty
days after the postmark date of the notice of the director's
decision.

Sec. 13. Section 452A.64, Code 1993, is amended to read as
follows:

452A.64 FAILURE TO FILE RETURN -- INCORRECT RETURN,

If a return required by this chapter is not filed, or if a
return when filed is incorrect or insufficient and the filer
fails to file a corrected or sufficient return within twenty
days after the same is required by notice from the appropriate
state agency, the appropriate state agency shall determine the
amount of tax due., The determination shall be made from all
information that the appropriate state agency may be able to
obtain and, if necessary, the agency may estimate the tax on
the basis of external indices. The appropriate state agency
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shall give notice of the determination to the person liable
for the tax. The determination shall finaiiy-and-iréevoeab&y
fix the tax unless the person against whom it is assessed

shall, within thirey sixty days after the giving of notice of
suech the determination, apply to the director of the

appropriate state agency for a hearing or unless the dtreector
reduces-the-assessment taxpayer contests the determination by

paying the tax, interest, and penalty and timely filing a
claim for refund. At the hearing, evidence may be offered to
support the determination or to prove that it is incorrect.
After the hearing, the director shall give notice of the
decision to the person liable for the tax. The findings of
the appropriate state agency as to the amount of fuel taxes,

penalties and interest due from any person shall be presumed
to be the correct amount and in any litigation which may
follow, the certificate of the agency shall be admitted in
evidence, shall constitute a prima-facie case and shall impose
upon the other party the burden of showing any error in the
findings and the extent thereof or that the finding was
contrary to law.

FPhe-director-may;-on-the-directoris-own-motion-at-any-times
abate-any-portion-of-taxs;-interest-or-penatties-which-are
determined-to-be-excessrve-in-amount-or-erronesusiy-or
titegatiy-assessed:

Sec. 1l4. Section 453A.29, Code 1993, is amended to read as
follows:

453A.29 NOTICE AND APPEAL.

The department shall notify any person assessed pursuant to
section 453A.28 by sending a written notice of the
determination and-assessment by mail to the principal place of
business of the person as shown on the person's application
for permit, and if me an application was not filed by the
person, to the person's last known address. A determination
by the department of the amount of tax, penalty, and interest
due, or the amount of refund for excess tax paid, is final,
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unless the person aggrieved by the determination appeals to
the director for a revision of the determination within ¢thirty
sixty days from the postmark date of the notice of
determination of tax, penalty, and interest or refund owing or
unless the taxpayer contests the determination by paying the

tax, interest, and penalty and timely filing a claim for

refund. The director shall grant a hearing and upon the
hearing, the director shall determine the correct tax,
penalty, and interest or refund due and notify the appellant
of the decision by mail. Judicial review of action of the
director may be sought in accordance with the Iowa
administrative procedure Act and section 422.29.

Sec. 15. Section 453A.46, subsection 4, Code 1993, is
amended to read as follows:

4. The department shall notify any person assessed
pursuant to this section by sending a written notice of the
determination and-assessment by mail to the principal place of
business of the person as shown on the person's application
for permit, and if an application was not filed by the person,
to the person's last known address. A determination by the
department of the amount of tax, penalty, and interest due, or
the amount of refund for excess tax paid, is final, unless the
person aggrieved by the determination appeals to the director
for a revision of the determination within thirty sixty days
from the postmark date of the notice of determinaticn of tax,
penalty, and interest or refund owing or unless the taxpayer
contests the determination by paying the tax, interest, and
penalty and timely filing a claim for refund. The director
shall grant a hearing and upon the hearing, the director shall

determine the correct tax, penalty, and interest or refund due
and notify the appellant of the decision by mail. Judicial
review of action of the director may be sought in accordance
with chapter 17A and section 422.29.

Sec. 16. Section 453A.48, subsection 5, Code 1993, is
amended to read as follows:

.:.
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5. Any person aggrieved by an order of the director fixing
a tax, penalty or interest under section 453A.43 may, within

thirty sixty days from the date of notice of the order, appeal

to the board of review in the manner provided by law or unless
the taxpayer contests the determination by paying the tax,
interest, and penalty and timely filing a claim for refungd.

Judicial review of any other action of the director may be
sought in accordance with the terms of the Iowa administrative
procedure Act.

Sec. 17. EFFECTIVE DATES.

1. Section 1, subsection 2, paragraph "a", of this Act is
effective for contacts made by the department on or after
January 1, 1995,

2. Section 1, subsection 2, paragraphs “b" and “c", and
section 1, subsection 6, of this Act are effective for notices
of assessment or refund denials issued on or after January 1,
1995,

3. Section 1, subsection 2, paragraphs "h", "i", and "k"“,
and subsections 4 and 8, and sections 2, 3, and 5 through 16
of this Act are effective for notices of assessment issued on
or after January 1, 1995.

4. Section 1, subsection 2, paragraph *d", of this Act is
effective for designations made on or after January 1, 1995.

5. Section 1, subsection 2, paragraph "e", of this Act is
effective to accrue interest on or after January 1, 1995.

6. Section 1, subsection 2, paragraph "f", of this Act is
effective for refund claims filed on or after January 1, 1995.

7. Section 1, subsection 2, paragraph "g", of this Act is
effective for appeals filed on or after January 1, 1995.

8. Section 1, subsection 2, paragraph "j", of this Act is
effective for taxpayer interviews conducted on or after
January 1, 1995,

9., Section 1, subsection 2, paragraph "1", of this Act is
effective for annual reports for fiscal years ending June 30,
1995, and thereafter.
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10. Section 1, subsection 3, of this Act is effective for
deferred payment agreements made on or after January 1, 1995.

11, Section 1, subsection 5, of this Act is effective for
actions of the director or department employee that occur on
or after January 1, 1995.

12. Section 1, subsection 7, of this Act is effective for
evaluations made on or after January 1, 1995.

13, Section’'l, subsection 9, of this Act is effective on
or after January 1, 1995.

14, Section 4 of this Act is effective for payments made
on or after January 1, 1995,

EXPLANATION

The bill sets out the obligations of the department of
revenue and finance and the rights of taxpayers and procedures
to be followed in regard to state taxes which are, in most
cases, in addition to those responsibilities and duties
presently existing. These duties require informing the
taxpayer of the taxpayer's rights, the obligations of the
department with respect to notice of tax owed, denial of
claim, or reduction in refunds and the reasons for such, and
the taxpayer's right to appeal and the time period when the
appeal must be filed. The bill also provides for awarding of
costs and damages to a taxpayer as a result of a position
taken by the department which is not substantially justified.

The bill provides that if a determination of additional tax
is made or refund claim denied the taxpayer has 60 days, which
is an increase from the present 30 days, to file an appeal or
to contest the action by paying the tax, interest, and penalty
and timely filing a claim for refund. _

The bill has effective and applicability date provisions.

LSB 3797HC 75
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AN ACT
PELATING TO STATE TAY PROCEDURES, FRACTICES. ANWD PENALTEES AHD
PROVIDING EFTECTIVE AND APPLICABILITY DATL PROVISIONS.

BE 1T LNACTZD BY THE GENFRAL ASSEMRLY OF THL STATE OF I[OWA:

Section 1. NEW _SECTION. 42).60 Ti&X PROCECURES AND
PRACTICES.

1. SHORT TITLL. Thir section shall be wndwn 4nd may be
cited as the "Tan Frocedures and Practices Act™.

2. PROCEDURES AND PRACTICLS.

a. The department shall prepare a staternent which sets
forth in simple and nentechnical terms all of the [<llowing:

1) The tights of & taxpayer and the obligations Of the
department during an aadit.

(2] The prucedures by which a ta«payer may appeal an
adverse decision of the department, including administrative
and judicial appeals.

[J} The procedurea which the departrment may use in en-
torcing the tax laws, including notices uf assessment and
jeopardy assessrent and the filing and enforTement cof liens.

The statement prepacted 1n aceordance with this pdragraph
shall be distributed by tha depacrtment t> 111 taspayers at ine
fi:5¢ contact by tae Aeparrrent with respect to the
determination or collection of any tax, except in the case of
s1mply providing tas forms.

b. The department shall furnish to the ta-payer, befare or
as the time of 1scuing A notaice of assessment ¢r denial of a
refund claim, an explanatian Sf the reasans for the assessment
or telund denial., AP 1nadequate evplanatidn sndll not
vawalidate the notace.  For purpoaen of tnis section, Jan
explanation by the Jepartnent shall be sulf:cient wnere the

arrguat of tax, 1aterest, and penalty 15 s*aied rojesner “ith

House Pile 2419, p 2

an attachment setting forth the computaticn of the tix by the
departmant .,

c. 1t the notice of assessment or denial of a ~lairm fog
refund telates to a ta- return filed pursaant to section
422.14 or chapter 450, 350A. or 451, by the taxpayecr ~+hich
designates an individual as an authorized representative of
the taxpayer with respect to that return, or if 3 power of
attorney has bcen fi1)ed with the department Dy the tdx<payer
which designates an individual as an authorized represcentatave
of the tawpayer with reapect to any tax that 1s inclaaed in
the notice of assessment or denial of a claim (o refund, a
copy of the notice togetner with any additional 1nformat:on
tequired to be sent to the taszpayer 3hall be sent to the
anthorized representat ve as well.

1f the department fails to mai) a ndtice of assessment to
the last known adocess of 4 taxpayer nr faila to personally
deliver such notice tc a taxpayer, .nterest for the month such
Praitling or personal delavery falls to occur through the month
of tne correct maliing or perssnal delivery is waived.

1¢ =ne degartment tails to mail & notice of assessment Ofr
deni1al ¢f a claim for refund to the taxpayer '8 last kndun
address ot fairle to perscnally deliver such notice te a
taxpayer and, 1f applicable, to the taxpayer's authotaized
representative, the time period to appeal the notice of
assessrent or a denial of a claim for refund 19 suspended
unt1l the natice or claim Jenial 15 corcectly marled or
petsorally delivered, o1 in any event, tor a period not 0
esceed one yveat, whichever 15 the lesssr perind.

Cullection activitied, except where a jeopardy Situatian
e«18t5, shall be suspended and the statute of lLimications for
agqiesunent or eollectian of the tax skall be tolled duc.ng the
perico e which inatercit 313 waived,

d. A taxpdyer % permitted to designate 1n writ.nc the

type of ta- and tax pericds to vhich amy vcluntacry payrert

celates, provided that sepirdate ~titten instructiony acoompany

6LYC 4H
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tne payment. Thig paragrapn does not apply to jeopardy
assessments and does nat apply 1! the departnent has to
enforce cellection of the paynent.

e, Lrless otherwise provided by law, 4ll 1owa tases which
are admiristered by the department and which result 1n a
retund stall accrae interest at the rate in cffect under sec-
rion 421.7 from the first day of the second calendar merth
following the date cf payment or the date the return was due
to be filed or <as filed, “hichever i5 the latest.

[. A taxpayer may appéal a refund claim to the director 1f
a claim for refund has been fi1lad and not Jdenied by the
department withjn si1x mcpaths of tne filing of the claim. The
filing cf an appeal by a taxpayer shiall not affecs tae ability
of the department to c¢xamine and inspect a ta-payer's records.

9. A taxpayer may tequest in writing that a conteated case
proceeding be commenced by the department after a period of
six months from the filing of a proper appeal by the tawvpayer,
The departrent shall file an answer within tharty days of
receipt of the request and a contested case proceeding shall
be commenced. In the case of an appeal of an asapssment,
farlute to answer within the thirty-day time pericd and after
A request has been made, shall cesult i1n rhe suspension of
interest frcm the time that the department was required to
answer until thne date that the department filma 1ts ans~er.

In the case of an appeal of a denial of a retund, fai1l,:e rn
Aanswver within the rhyrty-day time period, and after 3 request
has been made, shall result 1n the accrual of interest payable
Lo the taxpaysr at double tre rate in ettecr under secticn
421.7 feom the rime the department was requiced L answer
until the date that the department files 3ts ans-ter

h. A taxpayer <ho has f(ailed to appeal a notice of aseens-
ment to the department :ithin the time pravided ny law may
contest the assessmer, Ly paying the tax, interes:, and
penalty. which 1n rthe case of drvisible taxes might not be the
antive liabilaity and by f.ling a refund claim within the t.ome

House File 2919, p.

period provaded for failine such c¢laim, The filing of A refund

claim allows the time peciod far which the refund 13 clairaed
to be opers to examination and to be open to offset, to zero,
based upon any 185u2 asjocvidred with the type of Lax (> which
the refund 1% claired and wh.ch has not up to that t.me been
resaolved Letween the taspayer and the depactment, srrespective
of whether the period of limitations ts is5ue a notice of
assessment has esxpired. The department may make this of fset
ar any time until the departrent Jranta or deries the refund.

1. The JireCtor may, at any Line, abate ary unpayd poction
of assessed tax, 1rtereat, Or pena:ties which the directar Jde-
termires 15 erroneous, 1llegal, &r excessive.  The diresctor
shall prepare quarterly repotts SuNMArizing each case 1n which
abatement of tar, intecest, or peraltiern was made. Howewor,
the report shall not disclsnse the itdentity Of the taspayer

J. The directur shall adnpt rules for setting rimes and
places for raxpayer interviews and to permit any taxpa;er to
tecord the 1nterviews,

k. If the determination tha* & return 14 inccrrect i1s the
result of an audit of the honks ard recurds of the taxpayer,
the tax or additicnal tax, f any, shall be asscessed and the
notice of asaseasTrnt to the taxpayer shall be given ny the
department within one year after the ccmpletinn of the
examination ot tnpe boacks and recoHids,

L. The department =hall annually report b2 the gercral
Assembly all armas of tecurcent taxpayer noncoepliaacs w.th
rules or guidelines 31ssued by the Jderartment and sha.l make
recomnendat 10Ns CONCRININg tre noncompliance 3n the teport.

3. INSTALLMENT PAYMENTS. The depaztment may persit the
vayrent of a delirquent tax on a defer:»d basis where *ne
cquities r1udicace that a defmrred payment agreoment -nuld be
in the interest of the state and that sithont a defe;ged
payment aqreerent the taspayer wiuld cxperisnce ex*reme
financial hardsnip. A deterred paymert agreement shal.
include applicable penalty and interest at the catyv o effoct
under cectinr 421.7 on the unpd.d balance of the liability.
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4. COSTS.

a3, A prevaslang taxpager "0 ar admipistrative hearing or oA
court proceeding related to the derermination, collection, 21
refurd of a tar, penalty, or intereat ray he awarded rea-
sonable litigation costs by the departnent, state peard of tax
teving, or & Court, 1nCurred subgequent to the 1ssuance ol the
notice of assessment or demial of claim for vefund in the
proceeding, based upra the following:

tl) The reasonable expenses of expert ~1Lnesses.

t2) The reasnnable costy of studies, repdrts, and tests.

{3) The reasonable (ees of 1ndependent attorneys ot
independent accountanty retained hy the taxpayer.

{4) An awartd [Or reasonable 1itigation 20sts shall not
erceed tuenty-five thousand dollars per case.

b. An award undet paragraph "a” shall not be made with
respect to a pattion of the proceedings ducing which the
prevailing taxpoyer has unreasonably protracted the
proceedings.

c. For purposes of this section, “prevailing tarpayer”
rmeans a taxpayer <ho establishes that the rositinn of the
state wag not subytantially justaified and who has
substantially prevailed with respect t> the amount in
controversy ot has substantially prevailed with respuct to the
most significant issue <r sar of 1s5ues presented. The
determination of whether g taxpayer 15 o prevailing taspayer
15 to be determined 1n accordance -ith chapter LU!A

d. An award fot reasonable litigation costs shatl be paid

to the taxpayer fromn the general fund of the gtate Blal
pucpuses of this subseltiur, neie 16 aptopriated tron the
genetal tund of the state an amoun: sufficient to pay cach
taxpayer entitled to an award under this subuecrion

e. This sabsecti<n does nnt apply ¢ the rax i1ngoned by
chapter 4518 i€ the deparrment relisd upun 1nformacion
provided or actien conductcd ay federal. state, r local
stlicials or low enforcemant agencies
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5. DAMAGES. Notwithsitanding section 669,14, subsection 2,
1f the ditector or an employee of tnm departmant rechless]y or
tnientiondlly disiegards any tax law or rule in the rollection
of any tax, or if the director or an employee of the
department kncwingly cr negligently faili to release a lien
against ©or bond on A taspayer’s property, tne tAXPAYEr may
f:le a clair in accordance w.th the [owa tort claims Act,
chapter 663, for darages against the slate. However, the
damagey =hall be limited rou the actual direct cconcmic damages
suffersad by the taxpayer 3s 4 prox.mate result of the actinnsg
of the director or empluyee, plus ccsts, recduced by the amount
of such Jdamages and costs a5 could reassnably have peen
mitigated by the taxpaycel. The Icwa tort claims Act shall be
the e<clusive remady for recovering Jdamages resulting from
such actions. This subseciion does not apply to the tax
imposed by chapter 453B.

6. BURDEN OF PROOF. The butden Of pecol witn respect LD
assecaments or denial of refunds in contested case proceedings
shall be allocated as f(ollows:

a. With respect to the i9su0 of fraud with intent toe evade
tax, the burden of pro2f is uvpon th.e department,  The bucden
of priaof must be carried by (lear and cunvincing evaidence.

b. In a case vhere the assensment wan ot made within s5.x
years after the return became due, oxcluding any es<teniion of
time for fi1ling, the buraen 5! proof shall be uvpln the
departmert . bLowever. the burden of protf shall be upir the
taspayer whers the daterminatson of the Jepartaent ;5 1he
redult of rhe final Jispostition € g atter betwesn the
varpayer and the gnatecnal reven,y ser-acn or where thye
taxpayer and the Jdepartmant have cigned a vaiver of tre
statute of limitatizae.

¢. In all ~ther ases, the burcen of peoat srall de upen
the taxpaver kG cnallenges the assescment or refund denaal,
caCept that, with (faceCt Lo any new catter nre affrimat e
delense. the burder of presf »hall be ypon the dspatment .

6Lv2 dH




Hoiuse File 2412, p. °

For purpéses of this picrision, “new matter” means 4an
adjustme=t not seéy [ooth un the computdtion f the tax in the
asseasmeat or refumd denial as distirguished fror 3 new reascon
{01 the assessmert of tefund dental. “Alficrative defense” 1s
cone resting on €acts not Aecewsary to suppott the taaspayer s
cdase.

7. EMPLOYZE EVALUATIONS., It 43 unlawful t2 base 3 per-
formance cevaluation for an employee of the department <n the
total amount of asueasments 1gsucd vy that erployee.

8. RLFUND OF UNTIMELY ASSESSED 1AXLS. HNotwithstanding any
other refund statute, 1f it appears that an amount of tax«,
penalty, or 1nterest nas been paid to tne department after the
expiration of the 3tatute of limitations for the department to
determine and assess or ccllect the amount of such tax due,
then the amount paid shall be credited against anothetr tax
liability of tne taspayer wnich ix ourstanding, a1f the statute
of limitations for assesament or <nllectisan of thar other tax
has not expired or the amdunt paid shall be tefunded to <he
perscn of, witn the person’s approval, credited to tax to
becore due. An applicatisn tor refund or credst under this
subsection must be fi1led within one year ol payment. Thas
subsection shall mot be consttued to prohibit the department
feon offsetting the rafund cla:m against any tax due, i1f the
statute of limitaticns tor that Oother tax nas nct expired,

9. NG APPLICARILIVY T4 REAL PROPERTY. The orovisions of
this section do not apply to the asqesuyment and taxation of
real property.

Sec. 1. Sectian 41 4, Code 1994, 15 arended by add.ng the
21100109 new subsecticn:

NEW SHASECTION. 02 ‘Natice ot ashersnsment™ Teans a
notice by the depactment t¢ A4 taapayec adv.nina the tazpayer
of an assessment o tay zue,

Se: 3. Section 32205, subsection |, Iode 1993, a1
amended to tead as folloey:
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4. With.n tneee years after the rerurs 15 filed or
#i1thin trree seacrs alter the return vecame due, nflud.ng any
eitensions of time fcr falang, wh.crever time 1s the latee,
the degartment shall exanine $& the retucen and determine the
correct-amnunt -of -tax;-and-the-amoant-deresmned-by -the
deparement-r9-the tax. Howewer, (! the tad.payer oruts (rom
1ncome an arcunt which will, under the Internal Revenue Code.
wxtend the statute of limitations t4r assessnent of fecueral
tax to S3ix years under the federal law, the perisd for
examinatinn and determiration 15 si1x¢ years. In addition rn
‘he appl.cable reriod cf limitat,on for examanation and
determiration. the depacrement may make an examinatjion and
determiration at any timc within Six months feor the date of
rece:pt by the department of written natice from the tasnaye:
of the fimal dispnsiticn of any matter tetween tre tarpayer
and the internal revenun Service with respect to the
particular tax year. In order to oeqin the running of the
sia-conth period, the notice shall be 1n writing in any torm
sufficient to inforrm the Jdepartrent of the final dispositien
w“ith resgect to tnat year, and a ¢ocpy of the federal documen:
showing the tinal drspcsatann or final federal adjustments
snall be attached to the notice.

b. The period [~c examination and determination of the
rorrect amunt Ol tax 1% nnl:mited an the case of a false ot
iraudulent return made with the intent to evade tax or 1n the
rave ol a faslues to taile a return. In lieu of the period of
dirtatacn for any poane year tor which an overpayment of tas
ar oan elaminatian o reduction 0f an andernaymest of tax due
for that prior year resulrs from the Carrybdek tso that priors
#ear ot a ret aperatong loss ar ne* capital loss, (ne perioad
13 the pericd of lum.tation [or the ta-able year of the ner
onpArating 108n Sr nef Cap:tal 1053 Wwhach results in the
carrybarck., Phe purden-of-prosf-sf-additronal-var-swrng-nnder
the-arv-yerar-perrad;-Ar-anirmered partadr-ta-an-tan

deparsment: 1€ the tax found due 15 greater trar the ancant




House File 2419, p. 9

paid, the department shall compute the amcunt due, togethers
with interest and penaltics as provided in Subsection 2, and

£hall notify -the-tevpayer-by mail a notice cf assessnent Lo

the taxpayer and, if applicable. to the taxpayer's authorized
1epresentative of the total, which shall be computed as a sum
certain if paid on or before the last day of the month 1in
which the notice 15 postmarked, or on >r before the last Jday
of the following month 1f the notice 14 pdstrarxed after the
twentieth day ot any month, The notice shall alse inform the
taxpayer of tne additional interest and penalty which will be
added to the total due it not pard on or before the last day
of the applicable month.

Sec. 4. Section 422.25, subsection 4, Code 1993, 19
amended to read as follows

4. All payments reccived rust be credited firat, to the
penalty and interecst accrued, and then to the tav dwe. For
purposes of this subsecticn, the department shall not redapply
prior_payments made by the taspayer to penalty ot interest
determined to be due after the datce of those prior paynents,
except that the taxpayer and the department may agree to apply

exsmination,

Sec. 5. Secticn 422,26, Cede 1993, 15 amended to read as
follows:

A22.728  REVISION OF 1A

4 rasapayer may appeal to the ditector for revision of the
tan., wntercst, ~rf peraltics asaeqsed at any time within siaty
days from the date ot the notice 2f the assessment of tax,
addit1epal tax, nterest, or penaltien The director shall
qrant & hearing and 1f, upon the hearang, the directors
determanas ttat the tas, (atecest, 27 peralties are evopssyee
ot 1ncorcect, the Jicectar shall cevise them accurding to the
las and tre [act< and adjust toe computation of the taw,

intesest, ot penslties accordingly. The cirecteoc shall notaity
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the taspayer by mail of the rezult of the nearing and shall
refund to the taxpayer the arount, 1f any, pard n excess of
“he tav, interest, ot penalties found by the Jdirector to be
due, with interest after sixty days (rom the date ol paymenr
by the tawpayer at the rate an effect under section 421.7 taog
each month ar a tractinn of A month. Fhe-drrrctar-mayr-on-the
directoris-owr morion-at-any time;-sbate-any partion-of -taxs
tnterrat-ar-penaltres-whrch-the-drrectnr-dererrrnes-is
ercessrve-tn-amount;-ar-erronconaty-or-ritegatiy-assensed:
fhe-directar-shaii-prepare-anarterty-repartay-wnren-shati-he
tnciided-ra-the-annnat-scatrarrcat-reporta-reqnrred-onnder
ssctrnn-427-757-9avmarreInn-earh-cass-ta-whreh-an-abararant -of
vaxy-taterresr-or-panaitres-was made-nnder-this-sectrsnr-bar-a
repert-shali-nor-dracinar-the-tdentity-of-the-taepayer:

Sec. 6. Secricn 422.29. subsecticn 2, Coxde 1993, is
anended by striking the gubsecticn and 1nserting in lieu
theseof the [(cllowing:

2. FPor cause and upon a showing by the ditector that
collection of the tax 1n daspute 16 in doubt, the court may
nrder the petitionetr to fi1le with the clerk a boand Lor the use
of the respondent, with sureties approved by the clerk, in the
amount of tas appealed ficm, conditioned that tne petaitioner
shall peiform tre ocders of the coult.

Sec, 7. Section 422.54. subsections ) and 2, Code 1995,
dre amrended to read as follows:

1. As o2non ag practicable after a reture 14 faled and n
any event within five years after the returr 13 tilwn, the
department shall exarine 1t, assess and determine the tax due
Wf the return 2 found to be incrnorect, and gide noatice ta *the
taspayer of ameh the assessment and detecminaticn 35 proouded
1n juusection 2. The peri10d £or the eaxamifat.on and
detsrminaticrn of *he c¢orrect amount of tasx 1s unlimiced yn the
case of a false or fravdulent return made wath the (ntent to
evade tax 2t 1h the Case of & fairlure t¢ tile 3 sAturn (33

ene - derarmiraAttan-that -a-retarnN-tY-TACOTCCEr-t9-rhe-resatt At

6LvZ dH
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an-andre-2f-the-osonv-and records-of rhe-taxpayerr-bpe-tavy-ar
additronmai-taxy-tf-any-<a-Fannd-duer-shati-he-a9aesssd-and
determrrned-and-the norice to the-raxpayer shatt be-grven-by
the-department-witrhtR-nne-year-atrar-rre-conpiatran-sf-the
examynation-of -the bosks and-secords:

2. 1€ a genuro cequared by this airisinn 1a not filec, or
1€ a return when filed i3 tncorrect or 1nsuffucient and the
maker fa.ls to file & Correacted or sufficient return within
twenty Jdays 4after the same 1s required by nctice from the
department, the department shall determine the arount >f tax
due from sseh information as the depastment may Le able to
obtain and, 1f necessary, miy estimite the tax on the basis o!
externdl i1ndices, 3uch as number of employees ~f the person
concerned, rentals paid by the person, stock on nand, or othet
factois. The department shall give notice of sech the
determinaticn to tne person lianle for the tax. Sneh The
determination shall frmatiy-and-irrevocabiy fix the tax unless
the person against whom 1t 1s asseased shall, within therey
sixty days aftec the gqiving of notice of sseh the
determination, apply to the director for a hearing or unless

the director-on-the-drrectors motron -shaklt-redace-the-same

interest, and penalty and timely filing a Clair for refund.

At such the heasring evidence may be ~lfered to suppoit saech
the determinatichn 0T 1y peove that it 1 anc>rrect.  Afrer
sueh the hearing =he digectar <hall Jive nrtrcs ot the
decision to the pmrson liable ol tie tax.

Sec. 8. Sectuon 423.10, subsection 2, Ccre 9091, =
amended to read as tollows:

2. 1t a return jeqaired by this chanter 1% not filed, or
if a return when fi1led 1y ancorrect ur snsufficient and the
maker fails to file a cvarrected cr suffamient zeturn withan
twenty days after the return 1s 1equired by notice fi-m Lhe
depattment, the department shall determine the amdunt of
zhatrge due from saeh 1nfarmation a5 Lhe Jepdit.hent ray be atle
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to cbtain and, 1f recessary. may estifate the charge o 1ae
bas1s Ol extecnal indices Jr factors. The depattment sadll
give notice Of soeh tne dererm.nation to the perssn lianle for
the charje. Speh The detarmination anall €inatly-and
treevoeably (11 the charge unless the person agiinst whom at
15 assersed srall, wothin enrrey sixty Jdays alter the quving
of ndotice of suen the determinatisn, apply to the directar for
a hearing or unless the direcrar-an-the directarig-marron

shati-redoce-tne-enarge taxpaver contests the determination by

paying the ta., interest, and penalty and timely filing a
claim for refund. At sueh the heat.ng evidence may be cffered

€O Support sueh the determination or td prove tnat 1¢ .3
incorrect. After saeh the nearing tne director snall giuve
notice of the decision to the person l.able for tne charge.

[f a depositor™s, recrivetr’'s, or other perscn’'s chailenge
relates to the Jdirinutidn rate, the burden of proof upcn the
challenger shall only be satisf.cd by clear and convancing
evidence.

Sec. 7. Section 479.2, Code 1993}, 15 amended ny striking
the section and inserting in lieuy thereof the fallowing:

429.2 APPEAL.

1. Notwithstanding the prov.wiony of chapter LI!A, the
tavxpayer 2hall have thirty Adays feomn the date of poirmark of
the nctice ol assecsment to appeil the a556s4ment to the St gte
poard of tux teview.  Tnereifter, tne proceedinas tefore the
state board Of tax cevicw nagll 2anfarm ta the provisi- s of
subsectanr 1, section 421.1, subsection 4. and chapter 17A,

2. The toltowing cules chall apply t> the arpeal pro-
ceedings 1n addition ro tanse stated an section 1211
subsectior 3, and cnacter 1Ta.

a. The department s asseu:inent shall be presursd Correct
and the Turden 0f proot snal) be an the rtaxpaye: *21th resperct
to all gswuen raised cn appeal, 1ncluding any cnhallenge of the
digector’s waluation,




House File 2433, p. 13

b. 1Tne purden nf proct st be carcicd by a prezonderance
¢i{ tne evidence.

c. The beard shall consider all evidence and witnesses
offnred by the taxpayer and the department, incluting, hot nct
linited to, evidence 1elating to the proper valaation of the
property 1nvolved.

3. The boaid shall rmave an independent determ.nation of
the value of the property based solely upon 1ts 1eview of the
evidence presented.

e. Upon the requeat of a party the board shall set tne
case for hearing w:thin one year of the date >t the request.
unless for good cause shoun, by application and ruling thereon
after notice and not e« parte, the hedring date is continued
by the boarc.

Sec. 10. Section 423.3, Code 1991, is amended to ccad as
followse:

429.3 JUDICIAL REVIEW.

Judicial review of the action of the state bcard of tax
review may be sought by the taspayer Or_the director of
revenue and finance in aceordance with the terms of chaptet
177,

Sec. 11. Sectidn 450.94, subsaction ), Code 1931, 1s
amended to cmad az fullcws:

1. If tne arount paid is Jreatec than the correct tax,
penalty, and 1nterest duv, the depaitmens shall refund the
fACeSs WITD gnterest. Interest shall be computed at the rate
it effect under section 411.7, under the 1ales predclibed by
the director cnunting each fractivn cf a month a5 an ¢ntire
menth ard the Lntesest sbhall begin to acceu? on the tarst day
vf the seeond casendar month fallowing rhe Jate of paynent o
on the date the retuth was -Jue to be filed or vaw filed,
vhichever 18 tae latess. Houvever, the Jdarectar shayl not
allow 3 claim for refund o1 credit that has aot been tiled
with the depactrent within theee years atter the tax payment

upen whgch 31 get-nd or credot s ¢laimed hecare lue, >t CRe
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year after the t2x payrent wai made, whichever t.me :3 later.
A detarmination by the department of the aroant of tax.
penalty, and interest due, > tne amount of refund for excesa
tax paid. 1s final uniess the perrson aqqgrieved by the
determination appedls to the director for a teviiion uf the
determinat1on Wwithin ¢atery sixty vays frot the postmars cate
Lt the notice of detecmination of tax, prralty, and interest
due or cefund owing or unless the ta-payer contestz the

detecrmination by paying the tax, intecest, ard penalty and

tirely faling & ciaim for_refund. The duirertor spali grare a
heating, and ugon the hearing the director shall dete:mine the
correct tax, penalty, and intarexr or refund due. and notafy
the appellant of the decizion by mail. The decision of the
director 15 funal unless the appellant seews Judicrdl Teview
of the di1ector's decision under section 450.5% witnin sixty
days after the postmack date of the natice of the director’s
GecL510n.

Sec. 12. Section 3>2h.B64, Code 1997, 15 amended to read as
tollows:

452A.64 FAICLURE TO FILE RITURN -~ INCORRECT RETURMN.

1f a return tequired by this chaprer is not filed, or 1 a
return when filed i3 incorrect or ingsolticient and tne falers
fails tc fi1le a corrected or suff{icient return within tuenty
days after ehe a1 cequared by notice from Lhe appropraate
state dcency, the JIppropriate slate agency shall determine the
amount af tas 1ae The determinatinn shall be made from all
LAformatcn that the appiopridte state agency may be able to
shtaitn and, 1f necessary. the agency May estimate the tax 0
the basis of externas indices. The appropriate state agency
shall giwe notiece 2t the determination to taf perscn l1shle
for the tax. The cetecn.oatjon shall finatiy-and-rerevecahiy
tic the tax unléss the perssn sqainst whom it e asiesiserd
shall. within emerrFy s14ty days altes the yuving S0 ootace ot
anen the Jetesmiration, apply to the directer ol tae

APPIOPri1ate $ta"¢ aqency for 4 heat.ng vr anless the dicecner
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paying the rax, interest. and penslty and rife.y filing a
claim for refund. At the hearirg, evidence may be offered to
Support the determinarion or to prove that (bt 4 s lasiccect .
After rthe hearing, the directsr shall qive notice of the
decision tn the pAresp liable tar the tav,  The tindings nf
the appropridate state agency as to the amgunt of fuel taxes,
prnalties and interest Jdue trem any prrson srall be presumed
to be the coreect amcunt and 1a any litigaticn which may
follow, the certificate of the ajgency shall be adrirted n
evidence. shall constitute a prima-facie case and shail N IR
upon the other party the burden of showing any ercor 1a *the
findings and the evtent therest ot that the finding was
contrary to law

!he-drrector-eer;-onhehe-d:rector*s-ovn-aatr:n-at-ony-exme:
sbate-any-porcron-sf-taxy-interese-oc-penaltiea-whreh-are
deternined-to-be-excesstve-:n-.-ount-ar-erroneous!y~er
thiegakiy-assessed:

Sec. 13, Sect:ion d453A.29, Code 1993, iz amended to read as
tcllows:

$53A.79 DNOTICE AND APPEAL..

The depactment chall notity any person assessed pursuant
section 43JA.20 by sending a written notice of the
determination and-sssesament by mail to the principal place
business of the pe1son as shown on the pecson's application
tor peraie, and uf n» an applicating was not filed by the
person, toe the person’s last koacown adderess. A Jetecwination
by the department of the amount of tas, penalty, and i1nterest
due. &t the avount of refund (or excess tax paid, 1a [.nal.
Anless the peracn aggrieved by the determination appeals fo
the director tor a revision of the Jdetermination within thrrey
s.xty days frem the postmaik date of the notice of

determiqation of tax, penalty, and interest ot cefund owing uvg

uniesy the rLaxpayer contests the determination by paying the
toc, C timely tiling a vlau for
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tefuad. The directsc shall gran® a hearing and upon the
tearing, the directar snall determine the corcect tas,
penalry. and wnterest or refund due and notity the appel.ant
of the decisinr, by maitl. Judigial review ¢f action of the
directsr may be sought in accordance with Lhe¢ i0wa
adriunistrative procedure Act and section 122,29

Sec. Y4. Section 453A.46, subsection 4, Code .99)., 15
amendad rn read as follows:

1. The depattment shall notify any person assessed
purseant to this section by sending a4 written notice of tonc
determinaticn and-sssessment by mai.l to the pr.ncipal place of
business of the peisorn 44 shown on the person’'s application
for permit, and f an application wa3 not tiled by the pecuon,
to the person’s last known address. A determination by the
department of the amount of rax, penalty, and 1ntecest due, cr
the arount of refund tor evcess tax paitd, 15 final, unless the
petson agyrieved by the determinarion appeals to the diurectso:
for a revision of the determination within ehrrey suxty days
from the postmark Jate of the notaice of determination ~f tax,
penalty. and interest or refund nwing or unless the taxpayer

The directaor
shall qrant a heating and upon the hearang., the directocr shall
determine the corcect tax, penalty, and interest or refand Aue
and notify the appellant of the deciuion by narl. Jedioial
ceview of action of the director may ne sought 1n accordancwe
with chapter LTA and section 322 29.

Sec. 1>. Section 45JA.4R, suhsectiun %, Corde 199:, s
amended to read as (ollows:

5. Any perscn aggrievaed by an order ¢ the Jirectar faaing
a tax, penalty oOr interest under 3€Ction 353A.95 may, w.thin
therery sixty days from the Jate of notice =t the uraer. appeal
to the boatd of revies in the manner provided by lav or unless

interest, and penalty and tumely faling a claim tor :mfund,




ouse Fole 2319, poo1d

Judicial review of any othet action of the dickc or may be
SGought 1n accordance with the termy of the lowes sdministrative
procedure Act.

Sec. 15, EFFECTIVE DATES.

L. Sectinon }, suhsection 2, paragraApn "a”, ol ‘his Act is
effective for contacts made by the department on Ot afrec
January 1, 1395.

2. Secrticn 1, subsectioa 2, paragraphs “b” and “c”, and
zection 1, subsections 4 and 6, nf this At are etfective tor
noticeg of assesiment Gt refund denials issued on or aftes
January 1, 1995,

3. Sectlen ), subsectaion 2, paragraphs “h”. "17. and "k",
and subsection 8, and sectlons 2, 3, 5, and 7 through 15 of
this Act are effective for notices of ansessrent 1ssued On Ot
afterc Januacy ), 1995

4. Sectiun ), snbsectiun 37, patagraph “d”, oi this Act 13
effective ftor designations made on <r after Janiary 1. 1995,

5. Sectsun !, subsection 2, paragraph e, of this ACt is
effective Lo accrue interest on or alter January 1, 13495,

6. Section L. subsection 2, peiagraph "f", of this Act is
eftective for refund claims filed on &r after January 1, 1935,

7. Sectidon 1, subsecticn 2, pardgrapn "y7, of this Act as
eftective for appeals filed on or after Jangaty 1, 1995,

8. Section [, subsection 2, pacaqeaph 3T, of this Act L3
effective for taxpaver .nterviews conducted wn o1 afrer
January 1, 1995

9. Section L, subsect:on X, parageaph 17, »f this ASt 13
effective for annual reports for tiscal vears ending June 0,
1995, and thereaftar

10.  Section L, subuectiun 3, of this Acl 15 elfective for
deferted payment agreements made on or after January 1. 199,

1l Sect.on L, subsextiun 5, of thisw Acr s e(fecrive [oo
actions of the Jirectar ot & department empioyee that Solur <
or afver January 1, 197%.

Hoase Tile 2919, p. 18

12, Section l, subhscction 7, <f this Act ias effective fuv
evaluations rade or or atter January 1, 1995,

13, Section 1, gubseciion 9, =f this Act is snitective on
January 1, 1995.

14, Section {4 of this Act .5 effective (ar payrents made
on or after January 1, 199%.

15. Sect.on 6 of thie Act 1s effective four pet.tions for
Jjudicidl review filed or o7 afrer January 1, 1395,

HAROLD VAN MAANEM
Spcaker ot the House

LEGNARD .. BOSKWELL
Presidéent of the Senate

1 hereby certity that this bill originated 12 the [louse ani
15 wnown as House Pile 2419, Sevenry-fifth Generul ASsembly.

FLIZARETH [SAACSOH

Cniel Clelv A0 Tt House

Approved @.{'{)__’?\’i .o1ued

17PPY E. BRANSTAD

overant
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