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An Act relating to medical assistance including medical
assistance trusts, transfers of assets related to medical
assistance and special education services provided through
medical assistance fundings, and psychiatric medical
institution for children services funded under medical
assistance and providing an effective date and for retroactive
applicability.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA-:

HOUSE FILE 2372

H-5445

Amend House File 2372 as foliows:

1. Page 2, by strikxing line 18 and inserting the
fol:owing

"8. "Average statewide cost of nursing facility
services to a private pay resxdpn““ means” .

2. Page 3, line 11, by striking the word
"provided".

3. Page 4, line 5, by strixing the word
"provided".
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DIVISION I ./

Medical Assistance - Trusts
Section 1. Section 249A.3, Code Supplement 1993, 1is
amenced by adding the following new subsections:
NEW SUBSECTION. 12. In determining the eligibility of an

individual for medical assistance, the department shall

consider income or assets relating to trusts or simllar legal
instruments or devices established on or ‘before August 10,
1993, as available to the individual, 1in accbrdance with the
Comprehensive Omnibus Budget Reconciliation Act of 1986, Pub.
L. No. 99-272, section 9506(a), as amended by the Omnibus
Budget Reconciliation Act of 1986, Pub. L. No. 99-509, section
9435(cy.

NEW SUBSECTION. 13. In determinirg the eligibility of an

individual for medical assistance, the department shall
consider income or assets relating to trusts cor similar legail
instruments or devices established after August 1C, 1993, as .
available to the individual, in accordance with 42 U0.5.C. '
section 1396p(d) and sections 633.708 and 633.7085.
Sec. 2. NEW SECTION. 633.707 DEFINITIONS.
For purposes of this division, unless the context otherwise
reguires:
1. ™Ava:i:lable monthly income” means 1n reference to a
medical assistance income trust beneficiary, any lncome
received directly by the beneficiary, not from the trust, that
counts as income in determining eligibility for medical
assistance and any amounts paid to or otherwise made available
to the beneficiary by the trustee pursuant to section 633.709,
subsection 1, paragraph "b", or secticn 633.709, subsection 2,
paragraph "b",
2. "Beneficiary" means the original beneficiary of a
medical assistance special needs trust or medical assistance
income trust, whose assets funded the trust.
3. M"Institutionalized individual"” means an individual .

receiving nursing faciiity services, a levei of care in any




S.F. __H.F. 2312

institution equivalent to nursing facility services, or home
and community-based services under the medical assistance home
and community~-based waiver program.

4, "Medical assistance" means medical assistance as
defined in section 249A.2.

S. "Medical assistance income trust” means a trust or
similar legal instrument or device that meets the criteria of
32 U.S.C. section 1396p(d)(4)y(B)(i)-(1ii).

9 6. "Medical assistance special needs trust" means a trust

® =~ D W

10 or similar legal instrument or device that meets the criteria
11 of 42 U.S.C. section 1396p(d)(4)(A) or (C).

12 7. "Special needs of the beneficiary attributable to the
13 beneficiary's disabllity" means only those needs that wculd
14 not exist but for the beneficiary's disability, not including
15 ordinary needs, such as ordinary support and maintenance,

16 education, and entertainment, that would exist regardless of

;ﬁ' 17 disability.

R 18 8. "Statewide average cost of nursing facility care" means
19 the average cost calculated and published by the Iowa
20 department of human services.
21 9. "Total monthly income"” means in reference to a medical
22 assistance income trust beneficiary, income received directly
23 by the beneficiary, not from the trust, that counts as income
24 in determining eligibility for medical assistance, income of
25 the beneficlary received by the trust that would otherwise
26 count as income in determining the beneficiary's eligibility
27 for medical assistance, and income or earnings of the trust
28 received by the trust.
29 Sec. 3. NEW SECTION. 633.708 DISPOSITION OF MEDICAL
30 ASSISTANCE SPECIAL NEEDS TRUSTS.
31 Regardless of the terms of a medical assistance special

32 needs trust, any property received or held by the trust may he
33 expended, during the life of the beneficiary, only for
ﬂﬁ. 31 reasonable and necessary expenses of the trust, not to exceed
o]
h

35 ten dcllars per month without court approva:, tor special

-2~
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need= of the beneficiary attributable to the beneficiary's
disabiiity and approved by the district court, for medical
care oY services that would otherwise be covered by medical
assistance under chapter 2493, or to relmburse the state for
medical assistance paid on behaif of the beneficliary.

Sec., 4. NEW SECTION., 633.709 DISPOSITION OF MEDICAL
ASSTSTANCE INCOME TRUSTS.

1. Regardless of the terms of a medical assistance income

trust, if the beneficiary's total monthly income 1is less than
the average statewide cost of nursing facility services
provided to a private pay resident of a nursing facility,
then, during the :ife of the beneficiary, any property
received or held by the trust shall be expended only as
follows, as applicable, and 1n the following order of
priority:

a. A reasonable amount may be paid or set aside each month
for necessary expenses of the trust, not to exceed ten dollars
per month without court approval.

b. From the remainder, an amount sufficient to bring the
beneticiary's available income up to three hundred percent of
the benefit for an individual under the federal suppiemental
security income program shall be paid to or otherwise made
avallable to the beneficiary on a monthly basis, to be counted
as ilncome Or a resource in détermining eligibility for medical
assistance under chapter 249A.

c¢. If the beneficiary is an institutionalized individual,
any remainder shall be paid directly to the provider of
institutional care, on a monthly basis, for any cost not paid
by the beneficlary from the beneficiary's avaiiable inccme, to
reduce any amount paid as medical assistance under chapter
249A.

d. Any remainder may be paid directly to providers of
other medical care or services that wculd otherwise be covered
by medical assistance, paid to the state as reimbursement for

medlcali assistance paid on behalf of the beneficiary, or
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retained by the trust.

2. Regardless of the terms of a medical assistance income
trust, if the beneficiary's total monthly income is at or
above the average statewide cost of nursing facility services
provided to a private pay resident, then, during the life of
the beneficliary, any property receilved or held by the trust
shall be expended only as follows, as applicable, in the
following order of priority:

a. A reasonable amount may be paid or set aside each month
for necessary expenses of the trust, not to exceed ten dollars
per month without court approval.

b. All remaining property received or held by the trust
shall be paid to or otherwise made available to the
beneticiary on a monthiy basis, tc be counted as income or a
resource in determining eligibility for medical assistance
under chapter 249A,

Sec. 5. NEW SECTION. 633.710 OTHER POWERS OF TRUSTEES.

1. Sections 633.708 and 633.709 shall not be construed tc
limit the authority of the trustees to invest, sell, or

otherwlise manage preperty held in trust.

2. The trustee ¢f a medical assistance income trust or a
medical assistance special needs trust is a fiduciary for
purposes of this chapter and, in the exercise of the trustee's
fiduciary duties, the state shall be considered a beneficiary
of the trust. Regardless of the terms of the trust, the
trustee shall not take any action that is not prudent in light
cf the state's interest in the trust.

Sec. 6. NEW SECTION. 633.711 COOPERATION,

1. The department of human services shall cooperate with

the trustee of a medical assistance special needs trust or a
medical asslstance income trust in determining the appropriate
disposition of the trust under sections 633.708 and 633.709.

2. The trustee of a medical assistance specia. needs trust
or medical assistance income trust shall cocperate with the

department of human services in supplying information

x>




regarding a trust established under this division,
DIVISION I1I
Transfers of BAssets

Sce. 7. Section 249A.3, subsection 7, Code Supplement
1993, is amended to read as follows:

7. In determining the eliglibility of an individual for
medical assistance under this chapter, the department shall
consider resources transferred to the individual's spouse on

or atter October 1, 1989, or to a person other than the

1ndividual 's spouse con or after July 1, 1992 1989 and prior tg¢

rezourcesy-owned-by-the-tranuferor-within-the-preceding-atxty
morths-whteh-the-transferor-gave-away-or-sotd-at-1ess-than
fuarr-market-vatue-for-tne-purpose-of-establtsning-eiigibitity
for-medicat-asstatance-under-thia-chapter;-to-the-extent
congrsrent-witn-the-£federai-Soctat-Secorrty-Act;-section
t917¢eys-ua-eodifred-1n-42-Ys5:€--§-139%6ptetr-as-amended as
provided by the federal Medicare Catastrophic Coverage Act of
1988, Pub. L. No. 100-360, section 303(b), as amended by the
L. No. 100-485,

section 6068(<)(16)(B), (D), and the federal Omnibus Budget
Reconciliation Act of 1983, Pub. L. No. 101-239, section

6411(e) ().

Sec. 8. Section 249A.3, Code Suppiement 1933, is amended
by adding the following new subsgection:

NEW SUBSECTION. 11. a. In determining the eligibility of

an individual for medical assistance, the depariment shall
consider transfers cf assets made on or after August 1L, 1993,
as provided by the federal Social Security Act, section
1317{c)., as codified 1in 42 U.S.C. section 139Gpic).

b. The department shail exercise the option provided in 42
U.S.C. section 1396p(c) to provide a period of ineligibility
for medical assistance due to a transfer of assets by a
noninstitutionalized individual or the spcouse of a

noninstitutionalized individual. For noninstitutionalized

_s_
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individuals, the number of months of ineligibility shall be
equal to the total, cumulative uncompensated value of all
assets transferred by the individual or the individual's
spouse on or after the look-back date specified in 42 U.S.C.
section 1396p(c)(l)(B)(ij, divided by the average monthly cocst
to a private patient for nursing facility services in Iowa at
the time of application. The services for which .
noninstitutionalized individuais shail be made ineligible
shall include any long-term care services for which medical
assistance 1s otherwise available. Notwithstanding section
17A.4, the department may adopt rules providing a pericd of
ineligibility for medical assistance due to a transfer of
assets by a noninstitutionalized individual or the spouse of a
noninstitutionalized individual without notice of opportunity
for public comment, to be effective immediately upon filing
under section 17A.5, subsection 2, paragraph "b", subparagraph

(1}).
DIVISION III
Estate Recovery
Sec. 9. Sectlon 249A.5, Code 1993, is amended to read as
follows:
249A.5 RECOVERY OF PAYMENT.
1. Medical assistance paid to, or on behalf of, a
recipient or paid to a provider of services is not

recoverable, except as provided in subsection 2, unless the

assistance was incorrectly paid. Assistance incorrectiy pald
1S recoverable from the provider, cor from the recipient, while
living, as a debt due the state and, upon the recipient's
death, as a claim classified with taxes having preference
under the laws of thils state.

2. The provision of medical assistance tco an individual

who is fifty-five years of age or older, or who is a resident

of a nursing facility, intermediate care facility for the

mentally retarded, or mental health institute, who cannot

reasonably be expected to be discharged and return to the

-6-
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individual's home, creates a debt due the department from the

individuai's estate for all medical assistance provided on the

a. ‘The department shall waive the collection of the debt

created under this subsection from the estate of a recipient

debt would result in either of the following:

(2) Reduction in the amount received from the recipient’'s

under age twenty-one, blind, or permanently and totally

disabled at the time of the®individual's death.

{2} Otherwlise work an undue hardship as determined on the

basis Of criteria established pursuant to 42 U.S5.C. section
1396p(b)(3).

b. If the collection of all or part of a debt is waived

pursuant to subsection 2, paragraph "a", subparcgraph (1), the

amount waived shall be a debt due from the estate of the

reciplent's surviving spouse or blind or disablied ch:id, upon

reciplent's death, upon the child reaching age twenty-one, to

the extent the recipient's estate 1s received by the surviving

spouse or child.

agsistance recipient, surviving spouse, or surviving child

includes any real property, personal property, or other asset

in which the recipient, spouse, or child had ary legal title

or interest at the time of the recipient's, spcuse's, Or

child's death, to the extent of such interests, including but

nct limited to interests in jointly held property and

1npere;ts in trusts.

d. FPor purposes of collection of a debt created by this

subsection, all assets included in the estate of a medical

asslstance recipient, surviving spouse, or surviving child

pursuant to paragraph "c¢" are subject to probate.

_’7_




R~ D B

s.F. ___ _H.F. 2372

€. Interest shall accrue on a debt due under this

subsection, at the rate provided pursuant to secticn 535.3,

beginning six months after the death of a medical assistance

recipient, surviving spouse, or surviving child.
Sec. 10. Section 633.425, Code 1993, 1s amended by adding

the following new subsection:
NEW SUBSECTION. 6A. Any debt for medical assistance paid

pursuant to section 249A.5, subsection 2.
DIVISION IV
Area Education Agencies - Educational Services

Sec. 11. Section 2563.15, subsection 7, Code 1993, 1is
amended to read as follows:

7. a. Except-as-otherwise-provided-in-this-subseetions
ati-rermbarsementa-recerved-by-the-area-education-agencres-for
ettgrbte-servrcea-ahatt-be-pard-annuatty-to-the-treasurer-of

atate The treasurer of the state shall credit receigts

received under this section to the department of human

services to pay contractual fees incurred by the department to

maximize federal funding for special education services. All

remaining receipts in excess of the amount necessary to pay

contractual fees shall be credited to the general fund of the

state.

b. The area education agencies shall, after determining
the administrative costs associated with the implementation of
medical assistance reimbursement for the eligible services, be
permitted to retain up to twenty-five percent of the federal
portion of the total amount reimbursed to pay for the
administrative costs. Funds received under this subseetion
section shall not be considered or included as part of the
area education agencies' budgets when calculating funds that
are to be received by area education agencies dur:ing a fiscal
year. Exeept-as-otherwrase-provided-in-thra-gubsectrony-the
treasurer-of-statre-shatri-credre-aii-recerpty-recerved-under
thra-subaection-to-the-generali-fund-of-the-states

Sec, 12. EPFECTIVE DATE. The section of this division ot
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this Act which amends Code section 256B.15, being deemed of
immediate importance, takes effect upon enactment and 1s
retroactive to Juliy 1, 1993,
DIVISION V
Psychiatric Medical Institutions for Children

Sec. 13. Section 135H.1, subsection 6, Code 1993, 1is
amended by striking the subsection.

Sec. 14. Section 135H.1, subsection 9, Code 1993, 1is
amenced to read as follows:

9. "Psychiatric medical institution for children” or
"psychiatric institution" means a-nenseeure an institution
providing more than twenty-£four hours of continuous care
involving long-term psychiatric services to three or more
children in residence for expected periods of fourteen or more
days for diagnosis and evaluation or for expected periods of
ninety days or more for treatment.

DIVISION VI

Sec. 15. Secticn 249a.3, subsection 1, paragraph g, Code
Supplement 1993, 1is amended to read as follows:

g. (1)} 1Is a child who is iess-than-eight one through five

years of age as prescribed by the federal Omnibus Budget
Reconciliation Act of 198% 1989, Pub. L. No. *86-283-§-416%

101-239, § 6401, whose inccome is not more than one hundred

thirty-three percent of the federal poverty level as defined

by the most recently revised poverty income guidelines
published by the Jnited States department of health and human
services.

(2) TIs a child born after September 30, 1983, who has

attained six years of age but has not attained nineteen years

ot age as prescribed by the federal Omnibus Budget
Reconciliaticn Act Of 1990, Pub. L. No. 101-508, § 4601, whose

rncome is not more than one hundred percent of the federal

poverty ievel, as defined by the most recently revised poverty

inccome guidelines published by the United States department of

heaith and human services.
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EXPLANATION

This bill provides for changes related to medical
assistance. The bill provides for regulation of certain
special needs and income trusts established by recipients of
or applicants for medical assistance with their own assets as
allowed under federal law.

The bill also increases the look-back period for transfers
of assets, considered when establishing eligibility for
medical assistance, from 30 to 36 mcnths, and increases the
penalty period for ineligibility for payment of services. The
bill provides for recovery of medical assistance benefits from
the estate of the recipient and provides for prioritizaticen of
these claims against the estate. The bill also allows the
department of human services to receive moneys to pay for
contractual fees related to special education services,
retroactive to July 1, 1993. The bill updates the eligibility
regquirements for recipients of medical assistance as regquired
by federal law and redefines psycnhlatric medical institutions
for children to include both nonsecure and secure facilities

under medical ascistance.

583 33028V 75
pt/31/8
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HOUSE FILE 2372 .
FISCAL NOTE REQ. BY SENATOR RENSINK

A fiscal note for Amendment S$-5323 to HF 2372 is hereby submitted pursuant to
Joint Rule 17, Data used in developing this fiscal note is available from the
Legislative Fiscal Bureau to members of the Legislature upon request.

Amendment S$-5323 to HF 2372 establishes a maximum reimbursement rate for
Intermediate Care Facilities for the Mentally Retarded (ICF/MR) at the 80th
percentile of total per diem reimbursement rates of all participating
facilities. For FY 1995, facilities with costs above the 80th percentile would
have reimbursement rates adjusted upward to cover 50 percent of the difference
between the actual costs and the 80th percentile rate. Beginning in FY 1996,
the maximum reimbursement rate would be the 80th percentile.

Figcal Estimate:

Amendment 5-~3323 would have no State General Fund impact because the counties
pay the entire nonfederal share of ICF/MR expenditures. The amendment would
have an 1impact on the counties of $316,000 due to the FY 1995 allowance that
ICF/MR facilities would be reimbursed for 50.0% of their costs above the 80th
percentile. The implementation of the 80th percentile cap was projected to
save the counties approximately $632,000 in FY 1995. Allowing 50.0%
reimbursement for «costs above the 80th percentile would reduce the savings by
hatf, or $316,000. There would be no FY 1996 impact upon the counties because
the amendment  would return to the 80th percentile ranking method of
reimbursement.

Source: Department of Human Services (LSB 3302hv.2, LCS)

FILEC MARCH 31, 1994 BY DENNIS PROUTY, FISCAL DIRECTOR
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HOUSE FILE 2372
FISCAL NOTE

A fiscal note for House File 2372 is hereby submitted pursuant to Joint Rule
17. Data used in develcoping this tiscal note is available trom the Legislative
Fiscal Bureau to members ci the Legisiature upon request.

House File 2372 provides for changes related te the Medical Assistance (MA)
Program, The bill provides for regulation of certain special needs and income
trusts established by or for recipients of MA. The bili increases the
look-back period for ctransfers of assets, considered when establishing
eligibility for MA, from 30 to 36 months and increases the penalty period for
ineligibiiity for paymert of services. The bill provides for recovery of MA
henefits from the estate of the recipient and provides {or prioritization of
these c¢laims against the estate. The bill also allows for the Department of
Human Services (DHS) to receive moneys £o pay for contractural fees related to
special education services.

A53um2tions:

Medicaid trusts wiil increase the number of recipients by 0.97 based on
the experience of Colorado.

iowa has approximately 30,000 nursing facility beds for a total of 270
additional perscns (0.9% x 30,000 beds).

The average nursing facility MA Program rate is $1,680 per month.
The average MA Program cost per person will be $409 tor nursing facility
care after client participation 1s paid by the recipient, and $135 per
month for other MA Program services for a total cost of §$544 per month.
This cost will increase by 7.0% in FY 1996 to $582 per month.

The cost of 1 Iowa Foundation for Medical Care (IFMC) review in FY 1995 :is
projected to be $24.91. It is assumed that due to turnover, there will be
2 reviews per year for the total number of eligibles.

According to the DHS, the bill would require an additional half time
attorney to handie trusts, related policy 1ssues, and litigation and an
additional field statf FTE position. In FY 1996, an additional field
statt FTE position would be required (for 2 total of 2 field statt FTE
positions}).

Fiscal Effect:

The fiscal effect of HF 2372 is a net Ceneral Fund cost of $700,974 in FY 1995
and $1,409,015 in FY 1996.

Total State/federal additional FY 1995 costs of $1,846,680 are broken down as
follows:

Salaries - 551,940
Suppore - $32,180
Program costs - $1,762,560 ($544 per month cost x 270 persons x 12 months)
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2 , FISCAL NOTE, HOUSE FILE 2372

. - ——— -

-

State/Fadara. additicral FY 16556 castn of $3,384,369 ars broken down as

l. Salaries - $79,949
2. Support - $32,742
3. Program coscs ~ §3,772,878 ($582 per moath cost x S40 persens = 12 mening)

Total additional FY 1995 revenues of §1,145,706, and $2,475,554 far FY 1996
would be recovered from the facderai governmen:t due to the MA match rcate on MA
Program expenditures.

3

Source: Department of Human Services (Ls3 3302hv, LCS)
cILED MARCH 11, 1994 BY DENNIS PRCUTY, FISCAL DIRECTOR
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HOUSE FILE 2 3777,

BY COMMITTEE ON HUMAN
RESOURCES

(SUCCESSOR TO HSB 677)

{As Amended and Passed by the House March 21, 1994)

P ;378
Passed Houje, Date)lf’-' /1-9/4 Passed Sena@,/%Déajte ‘l‘"é—f%

vote: Aayes 99 Nays (O Vote: Ayes ¥4 wNays O
Approved (< o bRl /92%

A BILL FOR
1l An Act relating to medical assistance including medical
2 assistance trusts, transfers of assets related to medical
3 assistance and special education services provided through
4 medical assistance fundings, and psychiatric medical
5 institution for children services funded under medical
6 assistance and preoviding an effective date and for retroactive
7 applicability.
8 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THZ STATE OF IOWA:
9
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DIVISION I
Medical BAssistance - Trusts

Section 1. Section 249A.3, Code Supplement 1993, 1is
amended by adding the following new subsections:
NEW SUBSECTION. 12. 1In determining the eligibility of an

individual for medical assistarce, the department shall
consider income or assets relating to trusts or similar legal
instruments or devices established on or bhefore August 10,
1993, as available to the individual, in accordance with the
Ccmprehensive Omnibus Budget Reccnciliation Act of 1986, Pub.
L. No. 99-272, section 9506(a), as amended by the Omnibus
Budget Reconciliation Act of 1986, Pub. L. No. 99-508, section
9435(c).

NEW SUBSECTION. 13. 1In determining the eligibility of an

individual for medical assistance, the department shall
consider income or assets relating to trusts or similar legal
instruments or devices estabiished after Auqust 10, 1993, as
availablie to the individual, in accordance with 42 U.§.C.
section 1396p(d) and sectionsg 633.708 and 633.709.

Sec. 2. NEW SECTION. 633.707 DEFINITIONS.

For purposes of this division, unless the context otherwise
requires:

1. "Available monthly income" means in reference to a
medical assistance inccme trust beneficiary, any income
received directly by the beneficiary, rot from the trust, that
counts as income in determining eligibility for medical
assistance and any amounts paid to or otherwise made availabie
to the beneficiary by the trustee pursuant to section 633.709,
subsection 1, paragraph "b", or section 633.709, subsection 2,
paragraph "b".

2. "Beneficiary" means the original beneficiary of a
medical assistance special needs trust or mecdical assistance
income trust, whose assets funded the trust.

3. "Institutionalized :individua." means an individual

recelving nursing facility services, a level of care ir any
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institution equivalent to nursing facility services, or home
and community-based services under the medical assistance home
and community-based waiver program.

4. "Medical assistance" means medical assistarce as
defined in section 249Aa.2.

5. "Medical assistance income trusi" means a trust or
similar legal instrument or device that meets the criteria of
42 U.5.C. section 1396p(d)(4)(B)(i)Y-{1i1i).

6. "Medical assistance special needs trust" means a trust
or similar legal instrument or device that meets the criteria
of 42 U.S.C. section 1396p(d)(4)(A) or (C).

7. "Special needs of the beneficilary attributabie to the
beneficiary's disapbility" means only those needs that would
not exist but for the beneficiary's disability, not including
ordinary needs, such a&s ordinary support and maintenance,
educaticn, and entertainment, that would exist regardless of
disability.

8. "Average statewide cost of nursing facility services to

a private pay resident"” means the average ccst calculated and

published by the Iowa department of human services.

9. "Total monthly income" means in reference to a medical
assistance income trust beneficiary, income received directly
by the beneficiary, not from the trust, that counts as income
in cdetermining eligibility for medical assistance, income of
the beneficiary received by the trust that wouid ctherwise
count as income in determining the beneficiary's eligibility
for medical assistance, and income or earnings of the trust
received by the trust.

Sec. 3. NEW SECTION. 633.708 ©DISPOSITION OF MEDICAL
ASSISTANCE SPECIAL NEEDS TRUSTS.

Regardless of the terms of a medical assistance special

needs trust, any property received or held by the trust may be
expended, during the life of the beneficiary, only for
reasonable and necessary expenses oI the trust, nct to exceed

ten dellars per month without court approval, for special

-2-
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needs of the beneficiary attributable to the beneficiary's
disability and approved by the district court, for medicai
care or services that would otherwise be covered by medical
assistance under chapter 249A, or to reimburse the state for
medical assistance paid on behalf of the beneficiary.

Sec. 4. NEW SECTION. 633.709 DISPOSITION OF MEDICAL
ASSISTANCE INCOME TRUSTS.

1. Regardless of the terms of a medical assistance income

trust, 1f the beneficiary’'s total monthly income 1is less than
the average statewide cost of nursing facility services to a
private pay resident of a nursing facility, then, durin¢ the
life of the beneficiary, any property received or held by the
trust shall be expended only as follows, as appiicable, and in
the following order cf priority:

a. A reasonabie amount may be paid cr set aside each month
for necessary expenses of the trust, not to exceed ten dollars
per month without court approval.

b. From the remainder, an amount sufficient f£o bring the
beneficiary's available income up to three hundred percent of
the benefit for an individual under the federal suppiemental
security income program shall be paid to or otherwise made
available to the beneficiary on a monthly basis, to be counted
as income or a rescurce in determining eligibility for medica:l
assistance under chapter 249A.

C. If the beneficiary is an institutionalized individual,
any remainder shall be paid directly to the provider of
institutional care, on a monthly basis, for any cost not paid
by the beneficiary from the beneficiary's avalilable income, to
reduce any amount paid as medical assistance under chapter
248A,

d. Any remainder may be paid directly to providers of
other medical care or services that would otherwise be covered
by medical assistance, paid to the state as reimbursement for
medical assistance paid on behalf of the bereficiary, or

retained by the trust.
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2. Regardless of the terms of a mecdicai assistance income
trust, if the beneficiary's total monthly income is at or
above the average statewide cost of nursing facility services
to a private pay resident, then, during the life of the
beneficiary, any property received or held by the trust shall
be expended only as follows, as applicable, in the following
order of priority:

a. A reasonable amount may be paid or set aside each morth
for necessary expenses of the trust, not to exceed ten-dollars
per month without court approval,

b. All remaining property received or held by the frust
shall be paid to or otherwise made avallable to the
beneficiary cn a menthly basis, to be courted as income or a
resource in determining eligibility for medical assistance
under cnapter 249A.

Sec. 5. NEW SECTION. 633.710 OTHER POWERS OF TRUSTEES.

1. Sections 633.708 and 633.709 shall nct be construed to

limit the authority of the frustees to invest, sell, or

otherwlse manage property held in trust.

2. The trustee of a medical assistance income trust or a
medical assistance special needs trust 1s a fiduciary for
purposes of this chapter and, in the exercise of the trustee's
fiduciary duties, the state shall be considered a beneficlary
of the trust. Regardless of the terms of the trust, the
trustee shall not take any action that 1is not prudent in light
of the state’'s interest in the trust.

Sec. 6. NEW SECTION. 633.711 COOPERATION.

1. The department of human services shall cooperate with

the trustee of a medical assistance special needs trust or a
medical assistance income trust in determining the appropriate
disposition of the trust under sections 633.708 and 633.709.
2. The trustee of a medical assistance speciail needs trust
or medical assistance inccme trust shall cooperate with the
department of human services in supplying information

regarding a trust established under this divisicn.
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DIVISION II
Transfers of Assets
Sec. 7. Section 249A.3, subsection 7, Code Supplement
1993, is amended to read as follows:
7. In determining the eligibility of an individual for
medical assistance under this chapter, the department shall
consider resources transferred to the individual's spouse on

or after October 1, 1989, or to a person other than the

individual's spouse on or after Juiy 1, %292 1989 and pricr to

August 11, 1993, whieh-are-nenexempt-resourees-or-intereseae—in

ressureces;-owned-by-the-transferor-within-the-preceding-atxecy
ronths-which-the-transferor-gave-avay-or-3oté-as-zess-than
farr-market-vatue-for-the-purpose-cf-estabittantng-etrgrbrirey
far-medical-assratance—unde=-this-chapter;-to-che-exreaent
conststent-with-tre-federaz-Soctrai-Securtry-Act;-sectron
1917 tetv-as-codifred-in-42-8:S5-€--§-13%6pteyv-ag-amended as
provided bv the federal Medicare Catastrophic Coverage Act of
1988, Pub. L. No., 100-360, section 303(b), as amended by the
federal Family Support Act of 1988, Pub. L. No. 100-485,
section 608(d)(16)(B), (D), and the federai Omnibus Budget
Reconciliation Act of 1989, Pub. L. No. 101-239, section
6411 (e)(1).

Sec. 8. Section 249A.3, Code Supplement 1993, s amended

by adding the following new subsection:
NEW SUBSECTION. 1l. a. In determining the eligibility of

an individual for medical assistance, the department shall
consider transfers of assets made on or after August 11, 1993,
as provided by the federal Social Security Act, section
1917(c), as codified in 42 U.S.C. sectlon 1396p(c).

b. The department shall exercise the option provided in 42
U.S.C. section 1396p(c) to provide a period of ineligibility
for medical assistance due to a transfer of assets by a
noninstitutionaiized individual or the spouse of a
noninstitutionalized individual. TFor noniastitutionalized

individuals, the number of months of ineligib:i:lity shall be
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equal to the total, cumulative uncompensated value of all
assets transferred by the individual or the individual's
spouse on or after the look-back date specified in 42 (.S.C.
section 1396p(c)(l)(B)(1), divided by the average monthly ccst
to a private patient for nursirng facility services in Iowa at
the time of application. The services for which
noninstitutionalized individuals shail be made ineligible
shall include any long-term care services for which medical
assistance is otherwise available. Notwithstanding section
17A.4, the department may adopt rules providing a period of
1neligibility for medical assistance due to a transfer of
assets by a noninstitutionalized individual or the spouse ¢f a
noninstiltutionalized individual without notice of opportunity
for public comment, to be effective immediately upon filing
under section 17A.5, subsection 2, paragraph "b", subparagraph
{1l).
DIVISION III
Estate Recovery

Sec. 9. Section 249A.5, Code 1993, is amended to read as
follows:

249A.5 RECOVERY OF PAYMENT.

l. Medical assistance paid to, or on behalf of, a
recipient or paid to a provider of services 1is not

recoverable, except as provided in subsection 2, unless the

assistance was incorrectly paid. Assistance incorrectly paid
is recoverable from the provider, or from the recipient, while
living, as a debt due the state and, upon the recipient's
death, as a claim classified with taxes having preference
under the laws of this state.

2. The provision of medical assistance to an individual

who is fifty-five years of age or older, or who is a resicent

of a nursing facility, intermediate care facilitv for thke

mentally retarded, or mental nealth institute, who cannct

reasonably be expected to be discnarged and return to the

individeal's home, creates a debt due the department from the

-6-
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individual's estate for all medical assistance prcvided on the

individual's behalif, upon the individual's death.

a. The department shall waive the collection of the debt

created under this subsection from the estate of a recipient

of medical assistance to the extent that collection of the

debt would result in either of the foilowing:

(L) Reduction in the amount received from the recipient's

estate by a surviving spouse or a survivinpg chiid who was

under age twenty-one, blind, or permanently and tctally

disablied at the time of the individual's death.

(2) Otherwise work an undue hardship as determined on the

basis of criteria established pursuant to 42 U.S5.C. section
1396p(b}(3).
b. If the collection of all or part of a debt is waived

pursuant to subsection 2, paragraph "a", subparagraph (l)., tne

amount waived shall be a debt due from the estate of the

recipient's surviving spouse or blind or disabled child, upon

the death of the spouse cor child, or due from a surviving

child who was under twenty-one years of age at the time of the

recipient's cdeath, upon the child reaching age twenty-one, Lo

the extent the recipient's estate is received by the surviving

spouse_or child.

¢. For purposes of thig section, the estate of a medical

assistance reciplent, surviving spouse, or surviving chiid

inciudes any real property, personal property, or other asse:

in which the recipient, spouse, or child had any legal title

or interest at the time of the recipient's, spouse's, Or

child's death, to the extent of such interests, including but

not limited to interests in jointly held property and

interests in trusts,

d. For purposes of collection of a debt created by this

subsection, all assets included in the estate of a medica

1
assistance recipient, surviving spouse, or surviving ch:ild

pursuant to paragraph "c" are subject to probate.

€. Interest shall acecrue on a debt due under this

_7-
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subgection, at the rate provided pursuant to section 535.3,

beginning six months after the death of a medical assistance

recipient, surviving spouse, cr surviving child.

Sec. 10. Section 633.425, Code 1993, 1is amended by adding
the followlng new subsection:

NEW SUBSECTION. 6A. Any debt for medical assistance paid

pursuant to section 249A.5, subsection 2.
DIVISION IV
Area Education Agencies - Educational Services

Sec. ll. Section 256B.15, subsection 7, Code 1993, is
amended to read as follows:

7. a. Execept-aa-ctherwrge-provided-tn-thirs-subsectiensy
gtt-sermbursementa-received-py-the-area-educatron-agenctes-for
etigidbie-services-shaii-be-patd-annuaity-to-the-trzeasurer-cé
stare The treasurer of the state shall credit receipts
received under this section to the department of human

services to pay contractual fees incurred by the department to

maximize federal funding for special education services. All

remalning receipts it excess of the amount necessary to pay
contractual fees shall be credited to the general funé of the

state.

b. The area education agencies shall, after determinirg
the administrative costs associated with the implementation of
medical assistance reimbursement for the eligible services, be
permitted to retain up to twenty-five percent of the federal
portion of the total amount reimbursed to pay for the
administrative costs. Funds received under thils subsection
section shall not be considered or included as part of the
area education agencies' budgets when calculating funds that
are to be received by area education agenclies during a fiscal
year. Exeept-as-etnerwise-provrded-rn-this-3aubseeticn;-the
treasurec-of-atate-shati-credit-ail-receiptas-received-under
this-subsectron-to-the~generai-fund-of-the-srcates

Sec. 12. EFFECTIVE DATE. The section of this division of

this Act which amends Code section 256B.15, being deemed of

-8-
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immediate importance, takes effect upon enactment and 1is

retroactive to July 1, 1993.
DIVISION V
Paychiatric Medical Institutions for Children

Sec. 13. Section 135d.1, subsection 6, Code 1993, 1is
amended by striking the subsection.

Sec. 14. Section 135%H.1, subsection 9, Code 1993, is
amended to read as follows:

9. "pPsychiatric medical institution for children” or
"psychiatric institution” means a-nensecure an 1nstitution
previding more than twenty-~four hours of continuous care
involving lcng-term psychlatric services to three or more
children in residence for expected periods of fourteen or more
days for diagnosis and evaluation or fcor expected pericds of
ninety days or more for treatment.

DIVISION VI

Sec. 15. Section 249A.3, subsection 1, paragraph g, Code
Supplement 1993, is amended to read as follows:

g. (1) Is a child who is tess-tham-eight one through five

vears of age as prescribed by the federal Omnibus Budget
Reconciliation Act of 987 1989, Pub. L. No. 166-263-§-4316%
101-239, § 6401, whose income is not more than one hundred

thirty-three percent of the federal poverty level as defined

by the most recently revised poverty income guidelines
published by the United States department of nealth and human
services.

(2) Is a child born after September 30, 1983, who has

attained six years of age but has not attained nineteen years

of age as prescribed by the federal Omnigus Budget
Reconciiiation Act of 1990, Pub. L. No. 101-%08, § 4601, whose

income is not more than ore hundred percent of the federal

poverty level, as defined by the most recently revised poverty

income guildelines published by the United States department of

healtn and human services.

HE 2372
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SENATE CLIP SHEET MARCH 28, 1994 Page 13

HOUSE FILE 2372

S-5298

1 Amend House File 2372, as amended, passed, and

2 reprinted by the House, as follows:

3 1. Page 2, by inserting after line 3, the

4 following:

5 " . "Maximum monthly medical assistance payment
6 rate for services in an intermediate care facility for
7 the mentally retarded"” means the allowable rate

8 established by the department of human services not to
9 exceed the eightieth percentile of participating
10 facilities and as published in the Iowa administrative
1l bulletin."
12 2., Page 2, by striking lines 18 through 20, and
13 inserting the following:
14 " . "Statewide average charge for state mental
15 health institute care" means the statewide average

16 charge for such care as calculated by the department
17 of human services and as published in the Iowa

18 administrative bulletin,
19 . "Statewide average charge to private-pay

20 patlents for hospital-based, medicare-certified,

21 skilled nursing facility care" means the statewide

22 average charge for such care, excluding nonhospital-
23 based, medicare-certified, skilled nursing facilities,
24 as calculated by the department of human services and
25 as published in the Iowa administrative bulletin.

26 . "Statewide average charge to private-pay

27 patients for nonhospital-based, medicare-certified,

28 skilled nursing facility care" means the statewide

29 average charge for such care, excluding hospital-

30 based, medicare-certified, skilled nursing facilities,
31 as calculated by the department of human services ang
32 as published in the Iowa administrative bulletin.

33 . "Statewide average charge for nursing

34 facility services" means the statewide average charge
35 for such care, excluding charges by medicare-

36 certified, skilled nursing facilities, as cailiculated
37 by the department of human services and as published
38 in the Iowa administrative bulletin,

39 . "Statewide average charge to private-pay
40 patients for psychiatric medical institutions for

41 children care" means the statewide average charge for
42 such care as calculated by the department of human
43 services and as published in the administrative

44 bulletin."”

45 3. Page 3, line 10, by striking the words "cost
46 of" and inserting the following: “"charge for".

47 4. Page 3, line 18, by striking the word

48 "remainder" and inserting the following: "remaining
49 principal or income of the trust".

50 5. Page 3, line 26, by striking the words "any

5-5298 -1i-
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S-5298
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remainder™ and inserting the following: "the
remaining principal or income of the trust".

6. Page 3, by striking line 31, and inserting the
following:

"d. Any remaining principal or income of the trust
may, at the trustee's discretion or as directed by the
terms of the trust, be paid directly to providers of".

7. Page 4, line 3, by striking the words "cost
of" and inserting the following: “charge for".

8. Page 4, by inserting after line 15 the
following:

"3. Subsections 1 and 2 shall apply to the
following beneficiaries, however, the following
amounts indicated shall be applied in lieu of the
statewide average charge for nursing facility
services:

a. For a beneficiary who meets the medical
assistance level of care requirements for services in
an lntermediate care facility for the mentally
retarded and who resides in an intermediate care
facility for the mentally retarded or who is eligible
for medical assistance home and community-based waiver
services except that the beneficiary's income exceeds
the allowable maximum, the applicable rate is the
maximum monthly medical assistance payment rate for
services in an intermediate care facility for the
mentally retarded.

b. For a beneficiary who meets the medical
assistance level of care requirements for hospital-
based, medicare-certified, skilled nursing facility
care and who resides* in a hospital-based, medicare-
certified, skilled nursing facility or who is eligible
for medical assistance home and community-based waiver
services except that the beneficiary's income exceeds
the allowable maximum, the applicable rate is the
statewide average charge to private-pay patients for
hospital-based, medicare-certified, skilled nursing
facility care.

c. For a beneficiary who meets the medical
assistance level of care requirements for nonhospital-
based, medicare-certified, skilled nursing facility
care or who 1is eligible for medical assistance home
and community-based waiver services except that the
beneficiary's income exceeds the allowable maximum,
the applicable rate is the statewide average charge to
private-pay patients for nonhospital-based, medicare-
certified, skilled nursing facility care.

d. For a beneficiary who meets the medical
assistance level of care requirements for services in
a psychiatric medical institution for children and who

$5-5298 -2-
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$~5298
Page 3
1 resides in a psychiatric medical institution for
2 children, the applicable rate is the statewide average

charge to private-pay patients for psychiatric medical
institution for children care.

e. For a beneficiary who meets the medical
assistance level of care requirements for services in
a state mental health institute and who resides in a
state mental health institute or who is eligible for
medical assistance home and community-based waiver
10 services except that the beneficiary's income exceeds
11 the allowable maximum, the applicable rate 1is the
12 statewide average charge for state mental health
13 institute care."

14 9. By renumbering as necessary.
By ELAINE SZYMONIAK

OO~ LNt

§-5298 FILED MARCH 24, 1994
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SENATE CLIP SHEET . - ' ‘ MARCH 30, 1994

HOUSE FILE 2372

§-5323

Amend House File 2372 as amended, passed, and
reprinted by the House as follows:

1. Page 9, By inserting after line 34 the
following:

"DIVISION VII

Sec. . NEW SECTION. 135C.49 REIMBURSEMENT
RATES —-- INTERMEDIATE CARE FACILITIES FOR THE MENTALLY
RETARDED.

Intermediate care facilities for the mentally
retarded which are reimbursed by the department of
human services shall be reimbursed at a maximum
medical assistance reimbursement rate which is the
eightieth percentile of the total per diem
reimbursement of all participating facilities with
established base rates as adjusted on July 1,
annually, based upon cost reports submitted and on
file with the department of human services on December
31 of the previous year. However, for the year
beginning July 1, 1994, for facilities with costs
above the eightieth percentile, the reimbursement rate
shall be adjusted upward to cover fifty percent of the
difference between the eightieth percentile maximum
rate and the actual costs incurred by the facility.
Beginning July 1, 1995, the maximum reimbursement rate
for all participating facilities is the eightieth
percentile as computed under this section.

Sec. . STUDY -- PERSONS WITH MENTAL RETARDATION

_AND DEVELOBMENTAL DISABILITIES. The department of

human services shalls conduct a study of the needs of
persons with mental retardation and developmental
disabilities who require an intermediate level of
care. The study shall include but is not limited to
an analysis of the effect of a maximum medical
assistance reimbursement rate which is the eightieth
percentile as calculated pursuant to section 135C.49
and recommendations concerning the intermediate care
facility program for these populations and services

provided through the home and community-based services.

waiver. Participants in the study shall include but
are not limited to representatives from the department
of human services, the department of inspections and

appeals, the association for retarded citizens of.

Iowa, the governor's planning council for

,developmental disabilities, and the Iowa association

of rehabilitation and residential facilities.”

2. Title page,-line 4, by inserting after the
word "fundings,? the following: ", reimbursement
rates for intermediate care facxlxtles for the
mentally retarded,™.

3. By renumbering as necessary:

By JOHN P. KIBBIE

Wlwﬂw " WILMER RENS INK

§-5323 FILED MARCH 29, 1994
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BOUSE FILE 2372‘
$-5329
1 Amend House File 2372, as - amended, passed, and
2 reprinted by the-House, as follows:
3 1. Page 7, by striking line 8 and inserting the
4 followlng- "estate by a surv1v1ng__pouse, or by a
5 surviving child who was".

QXLMERLIN E. BARTZ

S- $329 FILED MARCH 29, 1994 -
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HOUSE FILE 2372

5-5368

Amend the amendment, $-5298, to House File 2372, as
amended, passed, and reprinted by the House, as
follows:

1. Page 1, by inserting after line 2 the
following:

" Page 1, by inserting after line 19 the

following:
"Sec. . Section 249A.12, Code 1993, is amended

by adding the following new SUbSeCthu.
10 NEW SUBSECTION. 3. 1If a county reimburses the
11 department for medical assistance provided under this

_ 12 section and the amount of medical assistance is
!

R T I

Ao e B Bio LT E) V- PV RN N I g

13 subsequently repaid through a medical assistance
14 income trust or a medical assistance special needs
15 trust as defined in section 633.707, the department
16 shall reimburse the county on a proporticnate basis.""
2. Page 1, by striking lines 8 through 10 and
18 inserting the following: ‘"established by the
19 department of human services and as published in the
20 Iowa administrative”.
21 3. By renumbering as necessary.
By AL STURGEON

e
~)

S-5368 FILED MARCH 30, 1994
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Amend House File 2372 as amended, passed, and
reprinted by the House as follows:

1. Page 9, by inserting after line 34 the
following: ' )
"DIVISION VII

Sec. . NEW SECTION. 135C.49 REIMBURSEMENT
RATES —-- INTERMEDIATE CARE FACILITIES FOR THE MENTALLY
RETARDED.

Intermediate care facilities for .the mentally
retarded which are reimbursed by the department of
human services shall be reimbursed at a maximum
medical assistance reimbursement rate which is the
eightieth percentile of the total per diem
reimbursement of all participating facilities with
established base rates as adjusted on July 1,
annually, based upon cost reports submitted and on
file with the department of human services on December
31-of the-previous year. However, for the year
beginning July 1, 1994, for facilities with costs
above the eightieth percentile, the reimbursement rate
shall be adjusted upward to cover fifty percent of the
difference between the eightieth percentile maximum
rate and the actual costs incurred by the facility.
Beginning July 1, 1995, the maximum reimbursement rate
for ‘all participating facilities is the eightieth
percentile as computed under this section.

Sec, . STUDY -- PERSONS WITH MENTAL RETARDATION

AND DEVELOPMENTAL DISABILITIES. The department of

human services shalls conduct a study of the needs of
persons with mental retardation and developmental
disabilities who require an intermediate level of
care. The study shall include but is not limited to
an analysis of the effect of a maximum medical
assistance reimbursement rate which is the eightieth
percentile as calculated pursuant to section 135C.49
and recommendations concerning the intermediate care
facility program for these populations and services
provided through the home and community-based services
waiver. Participants in the study shall include but
are not limited to representatives from the department
of human services, the department of inspections and
appeals, the association for retarded citizens of.

- lowa, the governor's planning council for
developmental dlsabzlltles, and the Iowa association
.of rehabilitation and residential facilities."

2. Title page, line 4, by inserting after the
word "fundlngs, the following: ", reimbursement
rates for intermediate care faczlltzes for the
mentally retarded,”.

3. By renumbering as necessary:

By JOHN P. KIBBIE

W D)’!F}WN . WILMER RENSINK

$-5323 FILED MARCH 29, 1954




BOUSE FILE 2372
$-5392

Amend the amendment, S-5298, to House File 2372, as
amended, passed, and reprinted by the House, as
follows:

1. Page 1, by inserting after line 2 the
following:

" . Page 1, by inserting after line 19 the
following: '

"Sec. . Section 249a.12, Code 1993, is amenced
by adding the following new subsection:

NEW SUBSECTION. 3. If a county reimburses the
department for medical assistance provided under this
section and the amount of medical assistance is
subsequently repaid through a medical assistance
income trust or a medical assistance special needs
trust as defined in section 633.707, the department
shall reimburse the county on a proportionate basis.

2. Page 1, by striking lines 8 through 10 and
inserting the following: "established by the
department of human services and as published in the
Iowa administrative™
- 3. Page 2, line 20, by inserting after the word
"who" the following: “either".

4. Page 2, line 21, by striking the word "who"

S. Page 2, line 31, by inserting after the word
"who" the following: "either".

6. Page 2, line 32, by striking the word "who"

7. Page 2, line 42, by striking the words "or
who" and inserting the following: "and who elther
resides in a nonhospital- based, medicare-certified,
skilled nursing chlllty or"

8. Page 3, line 7, by 1nsertlng after the word
"who" the following: “either".

9. Page 3, line 8, by striking the word "who

10. By renumbering as necessary.

By AL STURGEON
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Amend House file 2372, as amended, passed, and
reprinted by the House, as follows:

1. Page 1, by lnserting after line 19 the
following:

"Sec. . Section 249A.12, Code 1993, is amended
by adding the following new subsec:iion:

NEW SUBSECTION. 3. If a county reimdurses the
department for medical assistance provided uncer this
section and the amount of medical assistance is
subsequently repaid through a medlcal assistance
income trust or a medical assistance special needs
trust as defined in section 633.707, the department
shall reimburse the ccunty on a proportionate basis."

2. Page 2, by inserting after line 3, the
following:

" . "Maximum monthly medical assistance payment
rate for services in an intermediate care facility for
the mentally retarded" means the allowable rate
established by the department of human services and as
pubiished 1in the Iowa administratlive bulletin.”

3. Page 2, by striking lines 18 through 20, anrd
inserting the following:

" . "Szatewide average charge for state mental
heaith inscitute care" means the statewide average
charge ftor such care as caiculated by the department
of human services anc as published 1n the Iowa
acministrative bulletin.

. "Statewide average charge to private-pay
patients for hospital-based, medicare-certified,
skilled nursing facility care" means the statewide
average charge for such care, excluding ronhospital-
based, medicare-certified, skilled nursing facilities,
as calculated by the department of human services and
as published in the Icwa administrative bulletin.

. "Statewide average charge %0 private-pay
patients for nonhospital-based, medicare-certifieg,
skilled nursing facility care" means the statewide
average charge for such care, excluding hospital-
based, medicare-certified, skilled nursing facilities,
as calculated by the cepartment of human services and
as published in the Iowa administrative bulletin.

. "Statewide average charge £or nursing
facility services" means the statewide average charge
for such care, excluding charges by medicare-
certified, skilled nursing faclilities, as calculated
by the department of human services and as published
in tne Iowa admlnistrative pulletin.

. "Statewide average charge to private-pay
patients for psycniatric medical institutions for
children care" means the statewide average charge for

H-6036 -1~
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suchk care as calculated by ¢

services and as published 1In
bulietin.”

4. Page 3, line 10, by striking the words
of" and inserting the follewing: ‘"crarge Zor".

5. Page 3, line 18, by siriking the word
"remainder" and inserting the following: "remalning

=

the departmen:z oFf
“he admninistrat:

= =n

principal or income of the trust”.

6. Page 3, lirne 26, by striking the words
remainder" and inserting the follewing: “ine
remaining principal or inccme of the trust".

7. Page 3, by striking line 2I, and inserting
following:

"d. Any remaining principal or iacome of the trust
may, at the trustee's cdiscretion or a&s directed by the
terms of the trust, be paic directly to prcviders cf".

8. Page 4, line 3, by striking tre worcs "cost
of" and inserting the following: "charge for"

9. Page 4, by inserting after line 15 th
following:

"3. Subsecticns 1 and 2 shall
folicwing beneficiaries, however,
amcunts indicated shall be applied
statewide average charge for nursing
services:

a. For a peneflciary who meets the medical
assistance level of care requirements for services
an intermediate care facilicy for the mentally
retarded and whoe either resices i int :
care facility for the mentally
for medical assistence home and
services except tnat the benefl
the allowable maxinmum, &
maximum monthly mecical
services in an intermediate care
mertaliy retarded.

n. Foy a peneficiary who meets the
asslstarce :evel cf care reguirements

based, medicare-certified, sk-~‘ec

care and who elther resides :in a
medicare-certzified, skilled nursin

eligible for medical ’ hor

pased waiver services except that

income exceeds the ailowable wax‘rhn, *he aoo
rate l1s the statewlde average charge o pri vare p
patients for hoso1Lal-based medicare- certifieg,
skilled nursing faclility care.

€. For a beneficiary who meets the medica:l
assistance level of ca e requirements £or nonhdospital-
based, medicare-certified, skilled nuzrsing Eac;lL_y
-6036 —2—
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Page 3

care and who either resides in a nonhospital-based,
medicare-certified, skilled nursing facility or is
eligib:e for medical assistance home and community-
based walver services except that the beneficiary's
income exceeds the allowabie maximum, the applicabie
rate 1s the statewide average charge to private-pay
patients for norhospital-based, medicare-cercifiecq,
skilled nursing faciiity care.

d. Tor a beneficiary who meets the medical
assistance level of care requirements for services in
a psychlatric medical institution for children and who
resides 1in a psychiatric medical institution for
children, the applicable rate is the statewide average
charge to private-pay patients for psychiatric medical
institution for children care,

e. For a beneficiary who meets the medical
assistance level of care requirements for services in
a state mental health institute and who either resides
in a state mental health institute or is eligible feor
medical assistance home and community-based waiver
services except that the beneficiary's income exceeds
the allowable maximum, the applicable rate 1s the
statewide average charge for state mental healtn
institute care."

10. Page 7, by striking line 8 and inserting the
following "estate by a surviving spouse, or by a
surviving cnild who was"

i1l. By renumber:ing, relettering, or redesignating
and correcting internal references as necessary.

RECEIVED FROM THEZ SENATE
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HUMAN RESQURCES
SENATE/HOUSE FILEX3 /A

BY (PROPOSED DEPARTMENT OF
HUMAN SERVICES BILL)

Passed Senate, Date Passed House, Date

77

Vote: Ayes Nays Vote: Ayes Nays
Approved

A BILL FOR

1 An Act relating to medical assistance including medical

assistance trusts, transfers of assets related to medical

assistance and special education services provided through

medical assistance fundings, and providing an effective date.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

TLSB 3302DP 75
pE/33/8




O O - O s N

e T B o B S R L T o T N R N I N B N R e e A I Yy W W W
QW 0 N LW QW M U e W N O

1
i

32
32
33
35

DIVISION I
Medical Assistance - Trusts

Section 1. Section 249A.3, Code Supplement 1993, 1is
amended by adding the following new subsections:

NEW SUBSECTION. 12. In determining the eligibility of an
individual for medical assistance, the department shall
consider income or assets relating to trusts or similar legal
instruments or devices established on or before August 10,
1993, as available to the individual, in accordance with the
Comprehensive Omnibus Budget Reconciliation Act of 1986, Pub.
L. No. 99-272, section 9506(a), as amended by the Omnibus
Budget Reconciliation Act of 1986, Pub. L. No. 99-509, section
9435(c).

NEW SUBSECTION. 13. 1In determining the eligibility of an
individual for medical assistance, the department shall |

consider income or assets relating to trusts or similar legal
instruments or devices established after August 10, 1993, as ‘
available to the individual, in accordance with 42 U.S.C. '
section 1396p(d) and sections 633.708 and 633.709.

Sec. 2. NEW SECTION. 633.707 DEFINITIONS.

For purposes of this division, unless the context otherwise

regulres:

1. "Available monthly income" means in reference to a
medical assistance income trust beneficiary, any income
received directly by the beneficiary, not from the trust, tha:
counts as income in determining eligibility for medical
assistance and any amounts paid to or otherwise made available
to the beneficiary by the trustee pursuant to section 633.709,
subsection 1, paragraph "b", or section 633.709, subsection 2,
paragraph "b".

Z. "Beneficiary" means the original beneficiary of a
medical assistance special needs trust or medical assistance
ngome trust, whese assets funded the trust.

3. U"Institutionalized individual" means an individual
receiving nursing facility services, a level of care in any ‘

-1-
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institution equivalent to nursing facility services, or home
and community-based services under the medical assistance home

and community-based waiver program.

4. "Medical assistance" means medical assistance as
defined in section 249A.2.

5. "Medical assistance income trust”" means a trust or
similar legal instrument or device that meets the criteria of
42 U.S.C. section 1396p(d)(4)(B)(i)~(ii).

6. "Medical assistance special needs trust" means a trust
or similar legal instrument or device that meets the criteria
of 42 U.S.C. secticn 1396p(d)(4}(A) cor (C}).

7. "Special needs of the beneficiary attributable to the
beneficiary's disability" means only those needs that would
not exist but for the beneficiary's disability, not including
ordinary needs, such as oréinary support and maintenance,
education, and entertainment, that would exist regardless of
disability.

8. "Statewide average cost of nursing facility care" means
the average cost calculated and published by the Iowa
department of human services,

9. "Total monthly income" means in reference to a medical
assistance income trust beneficiary, income received directly
by the beneficiary, not from the trust, that counts as inccme
in determining eligibility for medical assistance, income of
the beneficiary received by the trust that would otherwise
count as income in determining the beneficiary's eligibility
for medical assistance, and income or earnings of the trust
received by the trust.

Sec. 3. NEW SECTION. 633.708 DISPOSITION OF MEDICAL
ASEISTANCE SPECIAL NEEDS TRUSTS.

Regardiess of the terms of a medical assistance special

needs trust, any property received or held by the trust may be
expended, during the life of the beneficiary, only fcr
scnable and necessary expenses of the trust, nct to exceed

ten dcllars per nmonth without court approval, for special

-Z2-
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needs of the beneficiary attributable to the beneficiary's
disability and approved by the district court, for medical
care or services that would otherwise be covered by medical
assistance under chapter 2493, or to reimburse the state for
medical assistance paid on behalf of the beneficiary.

Sec. 4. NEW SECTION., 633.709 DISPOSITION OF MEDICAL
ASSISTANCE INCOME TRUSTS.

l. Regardless of the terms of a medical assistance income
trust, if the beneficiary's total monthly income is less than
the average statewide cost of nursing facility services

provided to a private pay resident of a nursing facility,
then, during the life of the beneficiary, any property
received or held by the trust shall be expended only as
follows, as applicable, and in the following order of

priority:

a. A reascnable amount may be paid or set aside each month
for necessary expenses of the trust, not to exceed ten dollars
per month without court approval.

b. From the remainder, an amount sufficient to bring the
beneficliary's available income up to three hundred percent of
the benefit for an individual under the federal supplemental
security income program shall be paid to or otherwise made
availablie to the beneficlary on a monthly basis, to be counted
as income or a resource in determining eligibility for medical
assistance under chapter 249A.

c¢. If the beneficiary is an institutionalized individual,
any remainder shall be paid directly to the provider of
instlitutional care, on a monthly basis, for any cos:c not paid
by the beneficiary from the beneficiary's available income, to
reduce ary amount paid as medical assistance under chapter
249A.

d. Ary remainder may be paid directiy to providers of

T

r medical care or services that would otherwise ne covered

h

O
L

i.cal asslstance, paid to the state as reimbursement for
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edical assistance paic on behalf of the beneficiary, cr
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retained by the trust,

2. Regardless of the terms of a medical assistance income
trust, if the beneficiary's total monthly income is at or
above the average statewide cost of nursing facility services
provided to a private pay resident, then, during the life of
the beneficiary, any property received or held by the trust
shall be expended only as follows, as applicable, in the
following order of priority:

a. A reasonable amount may be paid or set aside each month
for necessary expenses of the trust, not to exceed ten dollars
per month without court approval.

b. All remaining property received or held by the trust
shall be paid to or otherwise made available to the
beneficiary on a monthly basis, to be counted as income or a
resource in determining eligibility for medical assistance
under chapter 249A.

Sec. 5. NEW SECTION. 633.710 OTHER POWERS OF TRUSTEES.

1. Sections 633.708 and 633,709 shall nct be construed to
limic the authority of the trustees tc invest, sell, or

otherwise manage property held in trust.

2. The trustee of a medical assistance income trust or a
medical assistance special needs trust is a fiduciary for
purposes of this chapter and, in the exercise of the trustee's
fiduciary duties, the state shall be considered a beneficiary
of Regardless of the terms of the trust, the
trustee shall not take any action that is not prudent in light

“he trust.

of the state's interest in the trusct.
Sec. €. NEW SECTION. 633.711 COOPERATION.
1. The department of human services shall cooperate with

the trustee cf a medical assistance special needs trust cor a
medical assistance income trust in determining the appropriate
dispositicn of the trust under secticns 6£33.708 and 633.7089.

2. Tne trustee of a medical assistance special needs trust
or medicel assistance incecme trust shall ccoperate with the
departmert of human services in supplying infcrmacion

-4 -




regarding a trust established under this division.
DIVISION II
Transfers of Assets

Sec. 7. Section 249A,3, subsection 7, Code Supplement
1993, is amended to read as follows:

7. In determining the eligibility of an individual for
medical assistance under this chapter, the department shall
consider resources transferred to the individual's spouse on
or after October 1, 1989, or to a person other than the
individual's spouse on or after July 1, 3892 1989 and prior to

August 11, 1993, which-are-nonexempt-rescurces-or-interesta—in

rescureces;-owned-by-the-transferor-within-the-preceding-sixty
months-which-the-transferer-gave-away-or-seid-at-tess-than
fair-market-vaive-for-the-purpese-of-establitahing-etigibiiity
fer-medicai-psatatance-under-this-chapter;-to-the-extent
constsrent-with-the-federat-Sociat-Security-Reby-section
¥9i7ter;-as-cedifred-rn-42-B-5-€--§-1396pteyr-aa-amended as
provided by the feceral Medicare Catastrophic Coverage Act of
1988, Pub. L. No. 100-360, section 303(b), as amended by the
federal Family Support Act of 1988, Pub. L. No. 100-485,
section 608(d)(1l6)(B), (D), and the federal Omnibus Budget
Reconciliation Act of 1989, Pub. L. No. 101-239, section
6alli(erii).

Sec. 8. Section 24%A.3, Code Supplement 1993, s amended
by adding the following new subsection:

NEW SUBSECTION. 1l1. a. 1In determining the eligibility of

an individual for medical assistance, the department shall
ccnsider transfers of assets made on or after August 11, 1993,
as provided by the federal Social Security Act, section
1917(c), as codified in 42 U.S.C. section 1396p(c).

b. The department shall exercise the option provided in 42

C.S.C. section 1396p(c) to provide a period of ineligibility

-~

for medica. asslstance due to a transfer of assets by a
roninstizutlonallized individual or the spouse of a

Por noninstisuticnalized




R e e e e e e R R T R et it S T e [ —

=
OO WM~ N s W

—d

¥

i
PN )

1]

—
%)

=
-] O

N
o v o

ta
-

[ T o8 B N |
3 Lo b}

i}

L]
L)

R
~

Wby oW W R R
ST S = Y A ]

£

el
w

individuals, the number of months of ineligibility shall be
equal to the total, cumulative uncompensated value of all
assets transferred by the individual or the individual's
spouse on or after the loock-back date specified in 42 U.S.C.
section 1396p(c){1l)(B)(i), divided by the average monthly cost
to a private patient for nursing facility services in Iowa at
the time of application., The services for which
noninstitutionalized individuals shall be made ineligible
shall include any long-term care services for which medical
assistance is otherwise available. Notwithstanding section
17A.4, the department may adopt rules providing a period of
ineligibility for medical assistance due to a transfer of
assets by a noninstitutionalized individual or the spouse of a
noninstitutionalized individual without notice of opportunity
for public comment, to be effective immediately upon filing
under section 17A.5, subsection 2, paragraph "b", subparagraph
(1},
DIVISION III
Estate Recovery
Sec. 9. Section 249A.5, Code 1993, is amended to read as
follows:
249A4.5 RECOVERY OF PAYMENT.
i. Medical assistance paid to, or on behaif of, a
recipient cr paid to a provider of services is not

recoverable, except as provided in subsection 2, unless the

assistance was incorrectly paid. Assistance incorrectly paid
is recoverable from the provider, or from the recipient, while
iiving, as a debt due the state and, upon the recipient's
death, as a ciaim classified with taxes having preference
under the laws of this state.

2. The provision of medical assistapnce to an individual

whe is £1ftv-five years of age or older, or who is a resident

s
3 of & nursing facility, intermediate care facility for the

menzally retarded, or mental health 1nstitute, who cannot

reascnably be expected tc be discharged and return o the
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individual's home, creates a debt due the gdepartment from the
individual'’s estate for all medical assistance provided on the
individual's behalf, upon the individual's death.

a. The department shall waive the collection of the debt
created under this subsection from the estate of a recipient
of medical assistance to the extent that collection of the

debt would result in either of the following:
{1) Reduction in the amount received from the recipient's

estate by a surviving spouse or a surviving child who was

under age twenty-one, blind, or permanently and totally
disabled at the time of the individual's death.
{2) Otherwise work an undue hardship as determined on the

basls of criteria established pursuant to 42 U.S.C. section
1396p(b)(3).
b, If the collection of all or part of a debt is waived

amount waived shall be a debt due from the estate of the
recipient's surviving spouse or blind or disabled child, upcn

pursuant to subsection 2, paragraph "a", subparagraph (1), the |‘

the death of the spouse or child, or due from a surviving

child who was under twenty-one years of age at the time of the

recipient's death, upon the child reaching age twenty-one, tc

the extent the reciplent's estate is received by the surviving

spouse or child.

c. Fer purpcses of this section, the estate of a medical

assistance recipient, surviving spouse, or surviving chiid

includes any real property, personal property, or other asset

in which the recipient, spouse, or c¢hild had any legal title

¢or interest at the time of the recipient's, spouse's, or

child's death, to the extent of such interests, inciuding but

not limired to interests in jointly held property and

interests in trusts.

d. For purposes cf coilection cf a debt created by this

subsection, 211 assets included in the estate of a mecdical
assistance recipient, surviving spouse, or surviving child
cursueant tc paragraph "c" are subiect to prcohate.

-7 -
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€. Interest shall accrue on a debt due under this

subsection, at the rate provided pursuant to section 535.3,
beginning six months after the death of a medical assistance
recipient, surviving spouse, or surviving child.

Sec. 10. Section 633.425, Code 1993, is amended by adding
the following new subsection:

NEW SUBSECTION. 6A. Any debt for medical assistance paid
pursuant to section 249A.5, subsection 2.

DIVISION IV
Area Education Agencies - Educational Services

Sec. 11. Section 256B.15, subsection 7, Code 1993, is

amended to read as follows:

7. a. Execept-as-otherwise-provided-in-this-subsecttonsy
ati-retmbursements-received-by-the-ares-education-agencies-for
eligibie-servicea-shaii~be-patd-annuaiiy-to-the-treasurer-of
state The treasurer of the state shall credit receipts
received under this section to the department of human
services to pay contractual fees incurred by the department to

maximize federal funding for special education services. All
remaining receipts in excess of the amount necessary to pay
contractual fees shall be credited to the general fund of the

state.
b. The area education agencies shall, after determining
the adrinistrative costs associated with the implementation of

mecdical assistance reimbursement for the eligible services, be
permitted to retain up to twenty-five percent of the federal
perticr of the total amount reimbursed to pay for the
administrative costs. Funds received under this subseetion
section shall not be considered or included as part of the
area education agencies' budgets when calculating funés that
are to be received by area education agencies during a fiscal
vear, tCxeent-ga-seherwise-provided-in-chis-subsectzony-the
tregousar-of-apate-shari-credie-gii-receipta-recerved-under
thtg-sussectran-ro-the-general-fund-of-she-states

Sec. .2. EFFECTIVE DATE. The secticgp of this division of

-R-
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this Act which amends Code section 256B.15, being deemed of
immediate importance, takes effect upon enactment.
EXPLANATION

This bill provides for changes related to medical
assistance. The bill provides for regulation of certain
special needs and income trusts established by recipients of
or applicants for medical assistance with thelr own assets as
allowed under federal law,

The bill also increases the look-back period for transfers
of assets, considered when establishing eligibility for
medical assistance, from 30 to 36 months, and increases the
penalty period for ineligibility for payment of services. The
bill provides for recovery of medical assistance benefits from
the estate of the recipient and provides for prioritization of
these claims against the estate. The bill also allows the
department of human services to receive moneys to pay for
centractual fees related to special education services.

BACKGROUND STATEMENT
SUBMITTED BY THE AGENCY
DIVISION I
Medical Assistance - Trusts

The bill provides for regulation under the probate code fcr
certain trusts allowed by recent federal legislation which
enables applilicants and recipients to remain eligible for
medical assistance.

The Omnibus Budget Reconcilaticn Act of 1993 (OBRA}),
section 13611, enacted on August 10, 1993, changes the rules
on trusts established by medical assistance applicants or
recipients with their own assets. In general, the federal
legislation tightens the rules, providing that assets
transferred to a trust either continue to be included in
cetermining medical assistance eligibility or are treated as
havi been divested, resulting in a period <f ineligibility

assistance. However, there are exceptions for

created Ior disatled individualis and trusts compesed

-9-
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only of an individual's income. These trusts are included in
determining medical assistance eligibility only to the extent
that they are actually made available to the beneficiary by
the terms of the trust or by the trustee. The department
believes that the intent of these exceptions is to provide for
the special needs of disabled individuals and to provide
medical assistance eligibility for individuals in nursing
facilities who have income above medical assistance
eligibility limits (currently $1,302, which is equal to 300
percent of the federal SSI benefit rate) but below the cost of
nursing facility care.
State legislation is needed to limit these "special needs"
trusts and "income" trusts to their intended purposes.
Without state legislation, "income" trusts could be
established to shelter income of individuals who are already
eligible for medical assistance but who are reguired to spend
some of their own income for their care, or for individuals
who are ineligible but have income sufficient to pay all their
own medical expenses (including nursing facility costs).
Additionally, without state legislation, "income" trusts or
"special needs" trusts could be used for any purpose, e.g.,
educational trust or luxury trusts. Limiting these trusts to
their intended purposes will limit the cost to the medical |
. |
assistance program, |
If enacted to limit "income" trusts to their intended |
purpcse, the fiscal impact of the income trust provision is
approximately $1,523,896. The additional fiscal impact of nct
adopting state legislation to prevent the trusts from being
used for other purposes 1s dependent on how widely the trusts
would be utilized.
DIVISION II
Transfers of Assets
Thie bill amends chapter 2494 regarding transfers oI assets
Slishing eliglbility for medical assistance, by

ing the lock-back pericd from 30 to 36 mcnths and by
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removing the 30-month limit on the penalty period for
divestments made after August 10, 1993.

Chapter 249A already provides penalties for transfers of
assets related to establishment of medical assistance
eligibility. The existing provisions are based on existing
federal law. However, OBRA 1993, section 13611, adopted in
August 1993 strengthened the federal transfer of assets
provisions and increased the penalties in a number of ways:
it lengthened the "look-back" period during which transfers
are subject to penalty, eliminated the 30-month limit on the
pericd of ineligibility, provided that the penalty periods for
multiple transfers may not overlap, and included transfers of
income as well as resources in the penalty provisions. OBR2
1993 aiso gives the state some options regarding the medical
assistance services affected by the penalty and the period of
ineligibility for opticonal services. The new provisions apply
to transfers made after August 10, 1993, the date of enactment
of the federal budget legislation.

The department must follow the mandatory provisicns of OBRA
1993, section 13611, even prior to enactment of any changes in
the law. Towa law must be updated to be consistent with
fecderal law and to reflect the state options chosen from the
federal iaw. The current provisions must be retained as
applicable to transfers prior to August 10, 1993.

implementation of the new look-back and penalty periods is
expected to be budget-neutral in FY 95 and FY 96. Cost
savings under the federal legislation will be realized 31
months after enactment of OBRA 1993,

DIVISION III
Estate Recovery

OBRA 1993, section 13612, enacted on August 10, 1993,

requires states tO recgver ceorrectly paid medical assiszance

beneilts frecm the estates ¢f incdividuals who were either S5
ears of age or oclder or whe were institutionalized on a

when they received medical assistance. States

permanent basti
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have some choices regarding the services for which payment is
recovered and the inclusion of jointly held property in the
estate for this purpose.

State legislation is needed to comply with the federal
mandate and to exercise the options given to the state.

The department estimates cost savings from estate recovery.
The amount depends on the priority given to the department's
claim in probate proceedings and whether the department
establishes a claim against the recipient's estate just for
those services mandated in OBRA 1993 or for all medical
assistance paild through medical assistance services.

DIVISION IV
Area Education Agencies Services - Educational Services

The area education agencies (AEAs) are enrolled as
provicders in the medical assistance program, The medical
assistance payment consists of the federal and nonfederal
share. The AEAs reimburse the nonfederal share to the medical
assistance appropriation.

Current law ailows AEAS to retain up to 25 percent of the
federa: share for administrative expenses, with the remaining
amoun: refunded to the state treasurer to be deposited in the
state general fund. The amount retaine¢ by the AEAs would not
be changed by this proposal.

The propeosed change allows the state treasurer to credit
the department of human services in order to pay contractual
fees owed to Deloitte Touche. The remaining federal dollars
net credited to the department of human services would still
be depcsited in the state general fund.

LS8 3302DP 7S
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AN ACT

RECATING TO MEDICAL ASSISTANCE INCLUDING MEDICAL ASSISTANCE
TRUSTS, TRANSFERS OF ASSETS RELATED TO MEBICAL
ASSISTANCE AND SPECEAL EDUCATION SERVICES PROVIDED
THROUGH MEDICAL ASSISTANCE FUNDINGS, ANO PSYCHIATRIC
NEDICAL INSTITUTION FOR CHILDREN SERVICES PUNDIO
UNDER MEDICAL ASSISTANCE AND PROVIDING AN LFFECTIVE
DATE AND FOR RLTROACTIVE APPLICABTILITY,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

DIVISION 1
Medical Assistance - Trusts

Section 1. Section 249A.3, Code Supplement 1993, is
amended by adding the following new subsections:

NEW SUBSECTION. 12. 1o determining the eligibility of an
individual for medical assistance, the depacrtment shall
consider income or assets relating to trusts or similat legal
instruments or devices established on or before August 10,
1993, as available to the individual, in accordance with the
Comprehensive Omnibus Budget Reconciliation Act of 1986, Pub.
L. NHo. 99-222, section 9506(a). as amended by the Omnibus
Rudget Recconciliation Act of 1986, Pub., L. No. 59-509, section
I4I5(cy.

NEW SHUBSECTION. 13. In determining the eligibility of an
individual [or medical assistance, the departrment shall
consider inccme or assers relating to trusts or similar legal
instcuments or devices established alter August 1{, 1593, as
available o the individuwal, 1n accocdance wath 42 U.§.C.
section 1396p(dl and sectioens 633.708 and 633,709,

Sec. I. Section 299A.12, Code 1993, is amended by add.ng
the foliowing nes subsection:

NEW SUBSECTION. 3. If a county reimburses the departhent
for mevicai: assistance provided under this section and the

amount of mecical assistance is subsequently secaid tnrough a
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medical assistance income trust or a medical assistance
special needs trusy as defined in sectior 633.707. :he
department shall reirmburse the county on a propocticnate
basis.

Sec. 3. MNEW SECTION. 633,707 DEFIRITIONS.

For purposes of this division, unless the context otherwise
tequires:

1. "Available monthly income” means in reference to a
medical assistance i1ncome trust beneficlacy, any income
received directly by the beneficiary, not from the trust, that
counts ag incoeme in determining eligibility for medical
assistance and any amounts paid to or otherwise made available
to the beneticiary by the trustee pursuant to section 6313.709,
subsection 1, paragraph "b", or section 633.709, subsection 2,
paragraph “b".

2. "Beneficiary"” means the original beneficiary of a
redical assistance special needs trust or medical assistance
income trust, whose assets Eunded rthe trust.

3. "Instituticnalized individual® means an individual

receiving nursing facility services, a level of care in any

institution equivalent to nursing facility services, or hore

and conmunity-based services under the medical asaigtance home
and community-pased waiver program.

4. "Maximum monthly medical assistance payment cate for
services In an intermediate care facility for the mentally
retarded” means the allowable rate established by the
department of human services and as published in the 1nwa
administcative bulletin.

5. "Medical assistance” means medical assistance as
defined in section 2499a,2.

6. “"Medical assistance inceme brust' means a trust or
similar legal instrument or device that meets the criter:a of
12 U.8.C, section .396ptd) (4} (B)(i)-(iiy.

7. M"Medical assistance specisal needs trust™ means a toust
<c similar legal instrument or device znat meets the criteria
S 42 U.S.C. secticn 1395p(dl(4)1A) ot (O,

CLEC dH
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8. "S$gectal needs of the beneficiary attributable %o the
beneficiacy's disability® means only those needs that would
not exist but far the beneficiary's disability, not including
ordinary needs, such as ordinary support and maintenance,
education. and entertainmeat, that would exist regardless of
disability.

9. “Statewide average charge for state mental health
institute care" means the statewide average charge for such
care as calculated by the depacteent of hunan services and as
published in the [owa administrative bulletin.

10. “"Statewide average charge to private-pay patients for
hospital -based, medicare-certified, skilled nursing facilaty
care” means the statewide average chatrge for such care,
excluding nonhospital-based, medicare-certified, skilled
nursing facilities, as calculated by the department of human
setvices and as published in the Ilowa adrinistcative bulletin,

11. “Statewide average charge to ptivate-pay patients for
nonhospital-based, medicare-certified, skilled nursing
facility cate" means the statewide average charge for such
care, excludiag hospital-based, medicare-certified, skilled
nursing facilities, as calculated by the department of human
services and as published in the Iowa adminisktrative bulletin,

12. "Statewide average charge for aursing facility
secvices" means the statewide average cnarge for such care,
excluding charges by medicate-certified, skilled nurs:ng
facilities, as calculated by the department of human services
and as published in the lowa adminmistrative bulletin.

13. “Statewide average charge to private-pay patients faor
psychiatric medical institutions for children care” means the
statewide average charge for such care as calculated by the
department of human services and as published i1n the
administrative bulletin,

14. "Total monthly income" means in reference to a med:cal
assistance inccme ttrust benefliciary, i1ncome received dicectly
by the bereficiary, not from the teusr, that counts as income
1 desermining eliqubility for medical assisrance. iacome of
“he neneficiary recetved by rhe trust that would otaecwise
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count. 4s income in determining the beneficiary's eligibility
for medical assistance, and income or earnings of the trust
received by the trust.

Sec. 4. HEW SECTION. 633.708 DISPOSITION OF HEDICAL,
ASSISTANCE SPECIAL NEEDS TRUSTS.

Regardless of the terms of a medical agsistance special
needs trust, any property received or held by the trust may be
expended, during the life of the beneficiacy, only Eor
treasonable and necessary expenses of the teust, not o exceed
ten dollars per month without court approval, foc special
needs of the beneficiary attcibutable to the beneficiary's
disability and approved by the district court, for medical
care or secvices that would orherwise bhe covered by medical
assistance under chapter 249A, or to reimburse the state foc
medical assistance paid on behalt of the beneticiary,

Sec. 5. HNEW SECTION. 633.709 DISPOSITION OF MENICAL
ASSISTANCE INCOME TRUS?TS.

1. Regardless of the terms of a medical assistance income
trust, Lf the beneficiary's total monthly income is less than
the average statewide charge for nursing facility services to
a private pay cesident of a nursing facility, then, during the
life of the beneficiary, any property received or held by the
trust shall be expended cnly as follows, as applicable, and 1n
the following wrder of priority:

a. A reasonable amount nay be paid or set aside each month
far necessary expenses of the tcust, not to exceed ten dollars
per month without court approval.

b. From the remaining pr.nc.pal or lncome of the crust, an
amount. sufficient to bring the beneficiacy’'s available :ncome
up to three hundeed peccent € the benefit for an indivaidual
under the federal supplementa: Securify Locome program snall
be nutd to or otherwise made availanle to the beneficiary on
nonthly basis, te be counted as income Or a regsource in
determining eliaroility for medical assistance under chapter
2A9A.

¢. If the beneficiary ls an institutiomalized 1ndividaaa,
the remaining principal or incom2 of the trust shall be na:d




@
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directly to the provider of institutional cace, on a monthly
basis, for any cost not paid by the beneficiary from the
beneficiary's avatlable incone, to reduce any amount paid as
medical assistance under chapter 2494,

d. Any remaiming priacipal or income of the trust may, at
the trustee‘s discretion or as directed by the terrs of the
trust, be paid directly to providers of other medicdal care oc
services that would otherwise be covered by medical
assistance, paid to the state as reimbursement for med:ical
assistance paid on behalf of the beneficiary, ot retained by
the trust,

2. Regardless of the terms of a medical assistance income
teust, if the beneficiary's total monthly income is at or
above the average statewide charge for nursing facility
services to a private pay cesident, then, during the life of
the beneficiary, any property received or held by the trust
shall be expended only as follows, as applicaole, in the
following order of priority:

a., A reasonable amount may be paid or set aside each month
for necessary expenses of the trust, not to exceed ten dollacs
per month without court approval.

b. All remaining propecty ceceived or held by the trust
shall be paid ro or otherwise made available to the
beneficiary on a4 monthly basis, to be counted as income ar a
resqource Ln determining eligibility For medical assistance
under chapter 249A,

3. Subsections L and 2 shall apply to the following
peneficiaries, however, the follcwing amounts indicated shall
be applied in liew of the statewide average charge for nursing
Eacility secvicey:

a. For a venefaciary who meerts the medical assistance
level of care requirements €oc secvices 1a an intermediate
care facility for the mentally retarded and who eiLther resides
Ln an intermediate care facility for the menzally rerarded or
1s eligible for medical assistance home and community-based
waiLver services except that the beneficiacy’'s 1ncome exceeds

she a:lnwable maximum, the applirable rate 15 the maximum
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ronthly medical assistance paymeant rate for services in an
intermediate cacre facility for the mentally retacded.

b. For a beneficiacy who meets the medical assistance
level of care requirements for hospital-based, medicare-
cectified, skilled nursing facility care and <ho either
cesides in a hospital-based, medicare-certified, skilled
nucsing facility or 1s eligible for medical assistance home
and community-based waiver services except that the
beneficiary’'s income exceeds the allowahle maximum, the
applicable rate is the statewide average charge to private-pay
patients for rhaosprtal-based, medicare-certitied, skilled
nursing facility care.

c. For a beneficiacy who meets the medical assistance
level of care requicements for nonhospital-based, medicare-
certified, skilled nursing facility care and who either
resides in a nonhospital-based, medicare-certified, skilled
narsing tacility or is eligible for medical assistance home
and cormunity-based waiver services except that the
beneficiary's income exceeds the allowable maximum, the
applicable rate is the statewide average charge to private-pay
patients for nonhospital-based, medicare-certified, skilled
nursing facllity care.

d. For a beneficiary who meets the medical assistance
level of care cequirements {ocr services in a psychiateic
medical instivution for children and vho resides in a
psychiatecic medical institation €>¢ childien, the applicavle
rate 15 the statewide average charge fo private-pay patients
for psychiateic medical i1astirution f2¢ children care.

e. For a beneficirary wno meets the medical assistance
levei of care requirements For services 1n 4 state nentd:
healrh institute and «no either cesides 1n a state nenta.
healzh instjitute ot is eligible €or rmedical assistance hore
and community-based waiver services except that the
beneficilary’'s inccme exceeds the allowable maxiwum, the
applicable rate is rhe statewide average chacqge for state
mental healtn institute care,

Sec. 6. MNEW SECTION, 913,710 OTHER POWERS OF TRYSTLES.

cLe2 dH
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1. Sections $33.708 and 633.70% shali not be construed to
Limit the authocity of the trustees to invest, sell, or
othetwise manage property held in trust.

2. The trustee of a medical assistance income trust or a
medical assistance special needs trust is a fiduciary for
purposes of this chapter and, in the exercise of the trustee’s
fiduciary duties, the state shall be considered a veneficiary
of the trust. Regardless of the terms of the trust, the
trustee shall not take any action that is not prudent in light
cf the state's interest im the trust,

Sec. 7. NEW SECTION. 633.711 COOPERATEON.

1, The department of human services shall cooperatrte with
the trustee of a medical assistance special needs trust ocr a
medical assistance income trust in determining the apptoptiate
digposition of the trust under sections 633.708 and 633.709.

?. The trustee of a medical assistance special needs trust
or medical assistance income trust shall cooperate with the
department of human services in supplying information
regarding a trust established under this division.

DIVISION 11
Transfers of Assets

Sec. 8. Section 249A.3, subsection 7, Code Supplement
1993, is amended to read a3 foltows:

7. In determining the eligibility of an individual for
medical assistance under this chapter, the department shall
considet resources transterred to the individual's spouse on
or after October 1, 1989, or to & person nther than the
individoal's spouse on or afrer July 1., $992 1989 and prior to
August 1i, 1993, whnich-are-nonexempt-ressoreas-or-tnterrIrs-n
resourcesr-onned-by-the-rreansfersr-within-the-preceding-stxtey
months-which-the-teanaérmrar-qave-avay-ar-9otd-at-tesa-than
fatr-mackee-vatue-bar-che purpose-of-rscabitahing-etigibitity
foe-medicai-anststance-under-thig-chapterr-ta-tae-sxtent
consistent-with-rhe-federal-Soctrat-Securibty-Acer-ancrion
t93F7tedr-as-codifred-2n-d42-U:S5-@:-§-2396pte}r-as-amended as
provided oy the federal Medicare Catastrophic Coverage Ach of

1988, Pub. L. No. 100-360, section 303|b), as amended by toe
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6411(ey(l).

Sec. 3. Section 249A.3, Code Supplement 1993, is amended
by adding the following new subsection:

NEW SUBSECTION. 11. a. In determining the eligibility cf
an individual for medical assistance, the department shall
consider transfers of assets made on or after Avgust 11, 1993,
as provided by the federal Social Security Act, section
1917tc), as codified in 42 U.S.C, section 139%6p(c).

b. The department shall exercise the option provided in 42
U.5.C. secticon 1396pic) to provide a peciod of ineligibility
for medical assistance due to a transfer of assets by a
noninstitutionalized individual or the spouse of a
noninstitutiomalized individuval. Tor noninstitutionalized
individuals, the numbec of months of ineligibility shall be
equal to the total, cumulative uncompensated value of all
assets transferred by the individual or the individual's
spouse on ot after the lcok-back date specified in 42 U.5.C.
section 1¥96p[ci(ly(B) (i), divided by the average monthly cost
to a private patient for nursing facility services in lowa at
the time of application. The services for which
noninstitutionalized individuals shall be made ineligible
shall include any long-tecm care secvices for which redical
aggistance is otherwise available. HNotwithstanding secrion
174.4, the department may adopt rules providing a period ot
ineligibility for redical assistance due tc a transfer of
agsets by a noninstitutionalized indiveidual or the spouse ot a
nonitnstitutionalized individual without notice of opportanity
for public comment, %o be effective immediately upon t.ling
under section 17A.9, subsection 2, paragraph "b", subparagrapn
tl).

DIVISION 111
Fstate Recovery

Sec., 10. Section 249A.5%, Code 1993, 135 amended Lo read ag

terllows:

249A.5% RECOVERY OF PAVMINT.
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1. Medical assistance pald to, or on bebalf of, a
tecipient or paid to a provider of services is not
tecoverable, excepl as provided in subsection 2, unless the
assistance was incorcectly paid. Assistance incorrectly paid
18 recoverable from the provider, or from the recipient, while
living, as a debt due the state and, upon Lhe recipient's
dearh, a8 a claim classified with taxes having prefacence
under the laws of this state.

2. The provision of medical assistance %o an individual
who is Cifty-five years of age or older, or who is a cesident
of a nutsing facility, intermediate care facilivy for the
mentally retacrded, or mental health institure, who canno

reasonably be expected to be dischatged and_rteturn to the

individual's home, creates & debt due the department from the
individual‘s estate for all medical asgistance provided on the

individual's behalf, uwpon the individual's death.

a. The department shall waive the collection of the debe

of medical assistance to the extent that collection of the

debt would result in eithet of the following:

(1) Reduction in the amount received from the cecipient's
estate by a surviy
under age twenty-one, hlind, or permanently and totally

disabled at the tine of the individual's death.
(2)_ Orherwise work an undue hardship as determined on the

basis of criteria established pursuant to 42 U.$.C. section
1396p(bh(Y).
b. 1f the collection of all or part ot a debt is waived

pursuant to subsection 2, paragraph "a”, subpacragrapn |}, the

amount waived shall be a debt due frem the estate of the

teciprent’'s surviving spouse oc bilind or_disabled chaild, upon
the death of the spouse ov child, or due from a surviviog
child who was under twenty-ome years of age at the time of tne

cecipient s dealh, woon the child reaching age twenty-osne, to
the extent Lhe recipient's estate 15 received by the surviving

House Pile 2372, p. 10

.  For_purposes of this section, the estate of a medical

assistance recipient, surviving spouse, Or surviving child
includes any real property, persondl property, Of other asset

or_interest at the time of the recipient's, spouse's, or

child's death, to the extent of such intecests, including dut

not limited to interests in jointly held property and

interests in trusts.
d. For purposes of collection of a deb: created by this

subsection, all assets included in_ the estate of a medical

assistance recipient, surviving spouse, or gurviving child

uwrsuant to parvagraph ¢ are subject to probate.
puIsus e p qrapn __¢__ probate

e, [Interest shall accrue on a debt due under this
subsecticn, at the rate provided pursuant to section 5358.3,
beginning nix months atter .death of a medical asslstance
recipient, surviving spouse. ot surviving child.

Sec. 11. Section 633.425, Code 1993, is amended by adding
the following new subsection:

HEW SUBSE i fA. Any debt for medical assistance paid
putsnant to section 249A.5, subsection 2.

DIVISION [V
Area Education Agencies - Fducational Secvices

Sec. 12. Section 2%6B.1%. supsection 7, Code 199), is
arended Lo read as follows:

T. a. Except-as-ctherwise-provided-in-this-subsectran;
ati-reimbnraements-received-by - -the-nvsa-sducatisn-agencrea-£Ese
sltqgibte-services-akati-be-patd-annuaiiy-co-the-rreasurer -of

stave The Lreasurer of the state shall credit receapts

te

raximize fedeial tunding €or special education services. All

emaining receipts tn excess of the amcunt necessary 1o pay
contractual fees shall be credited to the general fund of the

stele.
b. The acea education agencies shall, atter determining
the administracive costs associated with the implementation of

medical assisrance reimbursenent for the eligible servaces. 20

TLEC 4H
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permitted to tetain up to twenty-five percent of the federal
poction of the total amount reimbursed to pay for the
administrative costs. Funds received wnder this subsection
section shall not be considered or included as part of the
area educatior agenrcies’' budgets when calculating funids that
are to be received by area education agencies during a fiscal
yeat. Except-as-stherwise-provided-tn-thts-subnectisn;-the
treasurer-of-srate-shatt-ceedit-ati-recerpta-recetved-onder
ehis-sobsection-ro-the-generat-fond-of-the-akater

Sec. 13, CLFFECTIVE DATE. The section of Lhis division of
this Act which amends Code secticn 256B.15, being deemed of
imrmediate importance, takes effect upon enactment and is
tetroactive to July 1, 1993,

DIVISION ¥
Psychiatric Medical Institutions for Children

Sec. 14. Secrtion 135H.1, subsection 6, Code 1993, is
amended by striking the subsection.

Sec. 15. Section 115H.1, subsection 9, Code 1993, is
amended tc read as follows:

9. “Psychiatric medical imstitution for children" or
"psychiatric institution” means a-nonsecnre an institution
providing more than twenty-four hours of continuous cace
invelving long-term psychiatric services to three or nore

children in residence for expected peticds of fourteen or more

days tor diagnosis and evaluation or for expected periods of
ninety days or mcte fcr treatment.
DIVISION V1
Sec. l6. Section 249A.3, subsecticn 1, paragraph g, Code
Supplement 1593, 15 amended to reaod as follows:

g. {l1 Is a child who is tess-eham-&3gqht one through five

vears of age as prescriced by the federal Omnivus Budget
Reconciliation Act of 1987 19683, Pub. L. No. 1086-2083-§-4326%
101-239, § 6401, whose 1ncome 15 not more than one hundced
thirty-three percent of the federal poverty ievel as defined
by the most recently revised poverty incoeme gquidelines
published by the United States department of nealth and buman

servires,

House File 2372, p, 12

{2) Is 3 ¢hild born after September 30, 1983, who hag
attained gix years of age but has not attained nineteen years

of age_as prescrioed by the fedecal Omnibus Budget
Reconciliation Act of 1990, Pub. L. No. 101-508, § 3601, whosa
1pcome 1s not more than one hundred percent of the federal

poverty level, as defimed by the most recently revised povecty
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