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DIVISION I

Section 1. Section 523B.l1, Code 1991, is amended by
striking the section and inserting in lieu thereof the
following:

523B.1 DEFINITIONS.

1. "Administrator” means the commissicner of insurance or
the deputy appointed under section 502.601.

2. "Advertising" means a circular, prospectus,
advertisement, ot other material, or a communication by radio,
television, pictures, or similar means used in connection with
an offer or sale of a business opportunity.

3. a. "“Business opportunity" means a contract or
agreement, between a seller and purchaser, express or implied,
orally or in writing, where the parties agree that the seller
or a person recommended by the seller is to provide to the
purchaser any products, equipment, supplies, materials, or
services for the purpose of enabling the purchaser to start a
business, and the seller represents, directly or indirectly,
orally or in writing, any of the following:

(1) The seller or a person recommended by the seller will
provide locations or assist the purchaser in finding locations
for the use or operation of vending machinec, racks, display
cases, or other similar devices, on premises wnhich are not
owned or leased by the purchaser or seller.

{2} The seller or & perscn recommended by the seller wiil
provide or assist the purchaser in finding outlets oOr accounts
for the purchaser's products or services.

(3} The sellier or & person speciflied by the seller wili

urchase any or all producis made, produced, favricated,

J

X8
"

cwn, bred, or modified by the purchaser.
(1} The purchaser will derive lncome from Lhe Lusiness

which axceeds the price paid to the sellier.

O
rh
T

(5) The seller will refund ali or part he price paid
te the seller, or repurchase any of the prcducts, =quipment,

Or suppies proavided by the seller or a person reconmmencded by
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the seller, if the purchaser is dissatisfied with the
business.

(6) The sell will provide a marxeting plan.

b. "Busin opportunity" dees not include any of the
tollowing:

(1) An offer or sale of an ongoing business operated by
the seller which is to be sold in its entirety.

(2) An offer or sale of a business opportunity to an
ongoing business where the seiler will provide products,
equipment, supplieg, or services which are substantially
similar to the products, equipment, suppiles, or services s34
by the purchaser in counnection with the purchaser's ongoing
businesgs,

{3) An offer or sale of a busines pportunlty which
invoives a marketing plan made : snjunction with tie
Licensing of a federaily registered SHICBe - federally
reglszered service mark provided tnat the nas a minimunm
net worth of cne mill:on dollars iels on the basis of
the seller’s mosi recent audited C statement prepaved
within thirteen montns of the first offer in this state.
wortn may be determined on a consclidated basis il
18 at least elghuy percent owned by one person and
expressly gquarantees the obligations of the seller
to the offer or salie of a business opportunity claimed to be
excluded under this subparagraph.

(4) An offer or sale of a pusiness oppcr:iunity by an
executor, administrator, sheriff, receiver, :trustee in
pankruptcy, gquardian, or conservator, ot a judiciai cffer or
sale ¢ a business opportunity.

{5) The renewal or extensizn of a business opportunit
centract or agreement entered into under this chapter or prior
o July i, 1981,

4. "Franchise" means a contract Cr agreement bdetween a
seller and a purchaser, express or implied, orally or in

writing, where the carties agree to both of =zhe following:

-2
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{a) A franchisee 1s granted the right to engage in the
business of offering, selling, or distributing goods or
services under a marxeting plan prescribed in substantial part
by a franchisor.

{b) The operation of the franchisee's business pursuant to
such a plan is substantially associated with the franchisor's
business and trademark, service mark, trade name, logotype,
advertising, or other commercial symbol designating the
franchisor or its affiliate.

For the purpcses of this subsection, “francnisee" means a
person to whom a franchise 1is granted and "franchisor"™ means a
nerson who grants a franchise.

5. "Marketing plan" means advice or training, provided tc
the purchaser by the seller c¢r a person recommended by the
seller, pertaining to the sale of any products, equipment,
suppiles, or services. The advice or training may include,
but is not limited to, preparing or providing any of %“he
following:

a. Promotional literature, brochures, pamphlets, or
advertising materials.

b. Training regarding tne preomotion, operation, or
management of the business opportunity.

c. Operational, managerial, technical, or financial
guidelines or assistance.

6. "Offer" or "offer to sell” means an attemp:t to dispose
of a business opportunity for wvalue, or solicitation ¢f an
offer to purchase a business opportunity.

7. "Ongecing business" means an existing business that for
at least six months prior o the offer, has been operated from
a specific location, has been open for business to the generail

ublic, and has substantially all c¢f the equipment and
supplies necessary fer operating the business.

8. "Person" means an individual, corporatiscn, zrust,
partnership, incorporated or unincorporated association, or

any other .legal entity.




9. "Purchaser" means a person who enters into a contract
ot agreement for the acquisition of a business opportunity o

a person to whom an offer to sell a business copportunity s

FN VS o I

direcred.

13. "Sale" or "selil" inciudes every contract ¢r agreemen’
of saie, contract to sell, or dispositicn cf, a business
opportunity or interest in a business opportunity f£or value.

11. "Seller" means a person who sells or offers to sell a

L= - Y]

business opportunity or an agent or other person whe directly
#2210 or indirectly acts on behalf of such a perscn.
11 Sec. 2. Section S23B.2, Code 1991, is amended by stri%ing
12 the section and inserting in lieu therecf the following:
H 52383.2 REGISTRATION.
L4 1. REQUIREMENT. It is uniawful to cfier or sell z
15 business opportunity in this state unless the business

6 opportunity is registered under this chapter or 13 exemp:

. L7 under section 523B.3.
18 2. DISCLOSURE. a. To reglister a business opportunity,

19 the seller shkall file wicn the administraccr ore of the
ith the

LM

20 disclesure documents as provided In paragraph "o

Wl
21 appropriate cover sheet as regulred by subsecticn 8, paragraph

22 "b", a corsent to service of process as specified in

23 subsection 3, and the appropriate fee as required by

24 subsection 7.

25 b. The disclcsure document required in paragraph "a" shal:
26 be in one of the fZollowing forms:

27 (1) A uniform francnise offering circular prepared in

28 accordance with the guidelines adovted by the north American
29 securities administrators association, inc., as amended

30 through September 21, 1983. The adminis:trator may by ruie

31 adopt any amendment to the uniform franchise cffering circuiar
32 that has been adopted by the rorth American securities

33 administrators association, ing.

34 (2) A disclosure document prepared pursuant to the federal

35 trade commission rule entitled "Disclosure requirements and

_4_
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prohibitions concerning franchising and business opporturity
ventures", 16 C.F.R. § 436 (1979). The administrator may by
rule adopt any amendment to the disclosure document prepared
pursaant to 16 C.F.R. § 436 (1979), that has been adopted by
the federal trade commission.

(3} A disclosure document prepared pursuant to subsection
8.

3. CCNSENT TO SERVICE. A seller shall file, on a form as
the administrator may prescribe, an irrevocable consent
appointing the administrator or the administrator's successor
in office to be the seller's attorney to receive service cf
any lawful process in a noncriminal suit, acticn, or
proceeding against the seller or the seller's successor,
executor, or administrator which arises under this chapter

afrer the consent has been filed, with the same force and

validity as if served personally on the perscen filing the

consent. Service may be made by leaving a ccpy of the process .

in the office of the administrator, but is not effective
unless the plaintiff or petitioner, who may be the
administrator or the attcrney general, in a sult, action, or
proceeding, forthwith sends nctice of the service and a copy
of the process by registered or certified mail to the
defendant's or respondent's address on file with the
administrator, and the piaintiff's affidavit of compliance
with this subsection is filed in the case on or before the
returr. date of the process, if any. or within such further
time as the court allows.

4. EFFECTIVE DATE. A registration automatically becomes
effective upon the explration of the tentn full business day
atter the complete filing, provided that no order has been
issued or proceeding i{s pending under subsection :0. The
agdministrator may by order waive or reduce the time period
prior to effectiveness, provided that a complete filing has
peen made. The administrater may by order defer the effecti

ive
dare until the expiration of the *“enth Ffull business day after
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the £iling of an ameadment.

5. PERIOD. The regilstration is effective for cne year

commencing on the date the registration becomes effec.ive on
may be renewed annually upcen the filing of a current

disclosure document accompanied by any documenis or

G

e

~

information that the administrator may by rule or or
require. Faillure to renew upon the close of the one-ycar
period of effectiveness will result in expiration of the
reglstration. The administrator may by rtule or order require
the filing of a sales reporct.

6. FILING RULE. The administirator may by riule
filing of all proposed literature or advertising pric
use.

7. FILING FEE. The seller shali pay a five hundred dellar
filing fee with the initial disclosure statement filed unde:
subseckion 2 and a twe hundred IZifty dollar annual renewal
fee. The administrator snall by rule pericdically revise
these fees3 to ensure that they defray the costs of
administration of this chapter.

8., DISCLOSURE REQUIREMENTS.

a. It is unlawful to offer or sell a business opportunity
required to pe registered pursuant to this chapier urless a
written disclosure document as filed undzr subsection 2 :is
delivered to each purchaser at least ten business days prior
to the earlier of the execurion by a purchaser of a contract
or agreement imposing a binding legal obligation on the
purchaser or the payment by & purchaser of any consideration
in connection with the offer or sale of the business
opportunrity.

b. The disclosure document shall have a cover sheet which
is entitied, 1n at ieast ten-point boid zype, "DISCLOSURE
REQUIRED BY IOWA LAW." Under the title shall appear the
followlng statement in at ieast ten-point type: "“The

registration of this business opportunitv doses not constitute
o]

Ao
approva., recormencation, or endorsement oy the state of lowa.

-6-
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The 1nformation contained in this disclosure document has not

been verified by this state.

concerns about this investment,

before you sign a contract or make any pavment.

if you have any questions or

seek professional advice

You are to be

provided ten (10) business days to review this document before

signing a contract or agreement or maxking any payment to the

seller or the seller's representative."”

The seller's name and principal business address, along

with the date of the disclosure document, shall also be

provided on the ccver sheet.

apvear on the cover sheet.

No other 1infecrmation shall

c. Unless the seller uses a disclosure document as

provided in subsection 2, paragraphs "a" and "b", the

disclosure document shall contain the following information:

(i) The names and residential addresses of those

salespersons who will engage in

the offer or sale of zhe

pusiIness opportunity in this state,

(2) The name of the seller,

witether the seller 1s doing

business as an individual, parinership, corporation, or other

entity:; the names under which

e seller nhas done, is doing,

ar intends to do business; and the name <f any parent or

atfiliated company that will engage in business transactions

with purchasers or that will take responsipility for

statements made by the seller.
(3) The names, addresses,

otfficers, directors, trustees,

and titles of the seller's

general managers, principal

executives, agents, and any other perscns charged with

responsioility for the seller's business activities relating

to the sale of the business opportunity.

(4) Prior business experience ¢f the seller relating to

business opportunities including

(a} 7The name, address, and
opportunity previcusly offere
(b} The Length of Hime =h

business opportunity,

ripticn of any business

lier has o:ifered eacn such
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{c) The length ¢f time the seller has conducted the
business opportunity currently being offered tc the purchaser.
{(S5) With respect to a perscn identifiz2d in subparagrapt

(3), all of the followirg:

(a) A descripticn of the person's business experience fo.
the ten-year pericd preceding tne filing date of this
disclosure document. The description of business experiencs
shall list principal occupations and employers.

{b) A listing of the person's educational end professional
background, including the names of schools attended and
degrees receilved, and any other information that wiil
demcnstrate sufficient knowledge and experience to perform the
services proposed.

{6} Whether any of the following apply tc¢ the
any person identified in suoparagraph (3):

(a) The seller or ¢ther perscnh has been convicted of a
feiony, pleaded nolo contendere to a felony charge, or has
been the subiect of a criminal, civil, or administrative
proceeding alleging the violation of a business opportunity
law, securities law, commoditi=s law, or franchise iaw, or
aileging fraud or geceit, embezzzliemenr, fraudulent ccnversion,
restraint of trade, an unfair or deceptive practice,
misappropriation of property, or making comparablie
allegations.

(b} The seller or other person has filed for bankruptcy,
been adjudged bankrupt, or been reorganized due tc insolvency,
or was an owner, principal officer, or general parctner of a
perscon, or any other person that has filed for bankvruptcy or
was adjudged bankrupt, or been recrganized due to insolvency
during the last seven years.

(7) The name of any person identified in subparagraph (6},
the nature of and the parties to the action or proceeding, the

court or other forum, the date of the 1nstitution of

“ne
action, the docket references -o the action, tne current

status of the acticn or proceeding, the terms and condi:ions

_8_
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of any order or decree, and the penalties or damages assessed
and terms of settlement.

(8) The initial pavment required, or 1f the exact amount
cannot be determined, a detailed estimate of tne amcunt of the
initial payment to be made to the seller.

(%) A detailed description of the actual services the
seller agrees to perform for the purchaser.

{10) A detailed description of any training the seller
agrees to provide for the purchaser,

(11} A detailed description of services the seller agrees
to pertorm in cennection with the placement of equipment,
products, cor supplies at a location, as well as any agreement
necessary in order to locate or operate eguipment, products,
or supplies on premises which are not owned or leased by the
purchaser or seller.

(12) A detailed description of any license or permir thas
will be necessary in order for the purchaser to engage in or
operate the business opportunity.

(13} The business opportunity seller that is regquired to
secure a bond pursuant to section 523B.4 shall inciude in the
disclosure document the following statement: "As required by
the State of Icwa, the seller has secured a bord issued by
[insert name and address of surety companyj, a surcety company,
authorized to do business in this state. Before signing a
contract or agreement to purchase this business opportunity,
vou should check with the surety company to determine the
bond's current status.”

(14) Any representations made by the seller to tre
purchaser concerning sales or earnings that may be made from
this business opportunity, including, but not limized to the
following:

(a} The bases or assumpticns for any actual, average,
projected, or forecasted sales, profits, income, or earnings.

(b} The total number of purchasers who, within a period of

three years of the date of the disclosure document, purchased

—~J -




4 business opportunity involving the product, eguipment,
supplies, or services being offered to the purchaser.

(c) The total number of purchasers who, within ihree yea
of the date of the disclosure document, purchased a business
opportunity involving the product, equipment, supplies, or
services being ¢ffered to the purchaser who, to the seller's
knowledge, have actually received earnings ir the amount or
range specified.

(15) A detailed description of the elements of guarantee
made by a seller to a purchaser. The description shall
include, but is nct limited to, the duration, terms, scope,
conditions, and limitations of the guarantee.

{L6} A statement inciluding all of the foliowing:

{a) The total number of business oppcr-unities that are
the same or similar in nature to those deing sold or organized
by the seller.

{np} The names and addresses 2f purchasers whc nhave
requested a refund or rescission frem the seiler within the
last twelve meonths and the number of those who have received
the refund or rescissicn.

(c) The total number of pusiness opportunities the seller

1iitends to sell in thlis state within tne next twelve months.

L
{(d) The totali aumber of purchasers knowix Lo Lhe seller (o

have failed 1n the business opportunity.

{(l7) A statement describing any contractual restrictions,
preohiblitions, or limitations on the purchaser's conduct.
Attach a copy of all business opportunities and other
contracts or agreements proposed for use o In use In this
state including, without limitation, all izase agreements,
option agreements, and purchase agreements.

(18) The rights and cobliigaticns of the seller and tne
purchaser regarding termination of the business opportunicy
contract or agreement,

{19) A statement accurately describing -“he grounds upon

which the purchaser may initlate legal actiorn £O terminate hhe

-10-—-
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business opportunity contract or agreement.

{20y A copy of the most recent audited financial statement
of the seller, prepared within thirteen mcnths of the first
otter in this state, together with a statement of any material
changes 1n the financial condition of the seller from that
date. The administrator may allow the seller to submit a
limited review in order to satisfy the requirements of
subparagraph (13).

(21) A list of the states in which this business
opportunity is registered.

{22) A list of the states i1n which this disclosure
document is on file.

(23) A list of the states which have denied, susperded, or
revoked the registration of this business copportunity.

(24) A section entitled "Risk Factors"” containing & series
of short concise statements summarizing the princlpal factors
which maxe this business opportunity a high risx c¢r one of a
speciuiacive rature. fach statement shail include a cross-
reference to the page on which furtner information regarding
that ris« factor canr be found in the disclosure document,

{25) Any additional information as the administrator may
require by rule or order,

9. CONTRACT OR AGREEMENT PROVISIONS.

a. It 1s unlawful to offer or sell a business copportunity
required to be registered unless the businress opportunity
contract or agreement 1s in writing and & copy of the contract
or agreement is given to the purchaser at the time the
purchaser signs the contract or agreement.

b. The contract or agreement 1s supbject to this chapter
and section 714.16.

c. Contracts or agreements shall set forth in at least
ten-point type or equivalent size, if handwrizten, ali of the
folilowing:

{1) The terms and conditions of any and all payments due

to the seller.
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(2) The seller's principal business address and the name
and address of the seller's agent in this state authorizea to
receive service of process,

(3} The business form of the seller, whether corporace,
partnersnip, or otherwise,

{4) The delivery date, or when the contract prcovides for
periodic delivery of items to the purchaser, the approximate
delivery date of the product, eguipment, or supplies the
seller is to deliver f¢ the purchaser Lo enable the purchaser
“0 start business.

{5) Whether the product, eqguipmeni, Or suppiles are ©o ve
delivered to the purchaser's hcme or business address or are
to be placed or caused to be piaced by the seller at locations
owned or managed by persons cther than the purchaser.

(6) A statement that accurately states the purchaser's
right te void the contract under the clrcumstances and in the
manner ser forth in section 523B.6.

(7) The canceilation statement appearing in gecticn 82.3.

16. DENIAL, SUSPZNSION, OR REVOCATION OF REGISTRATION.

a. ‘The administrator may issue an order denying
effecriveness to, or suspending or revoking the effectiveness
of, any registratien 1f the administrator finds that the order
1s in the pudliic interest and any of the foilcwing:

{1) The registration as of 1ts effective date or as cf any
earlier daze in the case of an order denying effectiveness,
any amendment as of 1ts effective date, or any report is
incompiete in any material respect or contains any statement
which is, in the light of the ci:zzumstances under which it was
made, determined by the administrator to be false or
misleading with respect tc any material fact.

(2) &ny prevision cf this chapter or any rule, order, or
condition lawfully imposed under this chapter has been
wililfuliy violated, in connection with the buginess
opportunity, by either of the following:

(a} The person fiiing the ragistration.

-1 7=
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(b) The seller, any partner, officer, or director of the
seller, any person occupying a similar status or performing
similar functions, or any person directly or indizectly
controlling or controlled by the selier, but only 1if the
person filing the registration is directly or indirectly
controlled by or acting for the seller.

(3) The business opportunity registered or sought to be
registered is the subject of an administrative order denying,
suspending, or revoking a registration or a permanent oOr
temporary injunction of any court of competent jurisdiction,
However, the administrator shall not do either of the
following:

{a) Institute a proceeding against an effective
registration under this paragraph more than cne year from the
date of the order or injunctilon relied on.

{b) Enter an order under this paragraph on the basis of an
order or iniunction entered under any cther state act unless
that order or injunction was based on facts which would
currently constitute a ground for an order under this section.

(4) The seller’'s enterprise or method of business, or that
ot the business opportunity, includes or would include
activities which are or would be iliegal where performed.

(5) The business oppecrtunity or the offering of a business
opportunity has worked or tended to work a fraud upon
purchasers or would operate to work such a fraud.

{6} There has been a fallure to file any documents or
information required under subsection 2.

{7) The selier has failed to pay the proper fiiing fee.
However, tne administrator shall vacate any crder issued
pursvant to this subparagraph when the deficiency nas been
corrected.

{8) The seller's literature or advertising is misleading,
incorrect, incomplete, or cdeceptive.

b. The administrater shall not institute a proceeding

ander this suosection against an effective registration cn che

_13_
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pasis of a fact or transaction known to the administrator when
the registration became effective unless the proceeding 1is
instituted within the next thirty days.

¢. (i) The administrator may by order summarily postpon:
or suspend the eflectiveness of the registration pending fina.
determination of a proceeding under this subsection.

(2) Upon the entry of the order, the administrator shall
promptly notlify the seller that the crder has been entered and
of the reascns for entering the order and that within fifteen
days after the receipt of a written request the matter will be
set down for hearing.

(3) If nCc hearing is reguested the crder will remain in
effect until 1t :s modified or vacated by the administrator.
If a hearing is requested or ordered, the administrator, af:er
notice of an opportunity for hearing to the seller, may modify
or vacate the order or exiend the order until final
determination.

G. A stop order shall nct be entered under any part
this subsection, except under subparagraph (1) of paragrapn
“c", without appropriate prior notice zo fthe seller, an
opportunity for hearing, and written findings of fact and
conclusions of law 1n accordance with chapter 17A.

e. The administrator may vacate or modify an order issued
under this subsection if the administrator finds that the con-
ditions which prompted its entry have changed or that it is
otherwise in the public interest to do so.

Sec. 3. Sectlon 323B.3, Code 1991, is amended Dy sSc:oiking
the section and inserting iln lieu thereof the following:

5238.3 EXEMPTIONS FROM REGISTRATION AND DISCLOSURE.

1. TYPES OF EXEMPTIONS. The following business
opportunities are exempt from the reguirements of section
5238.2:

a. The offer or sale of a business opportunity
the purchaser is required to make a paymen:t to th

person recommended by the seller not o exceed two

_14_
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fifty dollars during the period from any time before

commencing operation to within six months after commencing

operation of the business opportunity.

b. The offer or sale of a business opportunity if the
purchaser 1s a bank, savings and lcoan association, trust
compary. lnsurance company, credit union, or investment
company as defined by the federal Investment Companry Act of
1940, a pension or profit-sharing trust, or other financial
institution or instituticnal buyer, or a dealer registered
pursuant to chapter 502, whether the purchaser 1s acting for
itself or in a fiduciary capacity.

c. The offer or sale of a business oppertunity which is
detined as & franchise under section 523B.1, subsection 4,
provided that the seller delivers to each purchaser at the
earlier of the first personal meeting between the seller an
the purchaser, or ten business days prior tc the earlier ot
the execution by a purcnaser of a contracht or agreement .
imposing a binding legal obligation on the purchaser or <ne
payment by a purchaser of any consideration in connection with
the offer or sale of the business opportunity, one of the
following disclosure documents:

1) A uniform franchise-offering circular prepared in

accerdance with the guidelines adopted by the north American
securities administrators asscciation, inc., as amended
througn September 21, 1983.

(2) A disclosure document prepared pursuant to the federal
trade commission rule entitled "Disclosure requirements and
prohibitions concerning franchising and business opportunity
ventures”, 16 C.F.R. § 436 (1979).

for the purposes ¢f this paragraph, a perscral meeting
means a face-to-face meeting between the purchaser and the
seller or chelr representatives, which 1s held for the purpose
of discussing the cffer or sale cf a businezs spportunity.

The adminisirator may by rule adept any amendment 15 the .
se-agffering circuiar that has heen adopted bv

uniform franchi

..15_
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the north American securities administrators assoclation,
inc., or any amendment to the disclosure document prepared
pursuant to the federal trade commission ruic entitled
"Disclosure reguirements and prohibltlions conceraing
franchising and business opportunity ventures”, 16 C.F.R. %
436 (1979), that has been adopted by the federa: tradc
COmMMiSsSion.

d. The cffer or sale of a business oppcortunity for which
the cash payment made by a purchaser does not exceed f[ive

hundred dollars and the payment is made for the not-for-profi!

sale of sales demonstration equipment, material, or samples
t

cr the pa,ment ig made for product inventory sold to the
purchaser at a bona fide wholesalie price.

e. The offer or sale of a business cpporfunity which the
administrator exempts by order or a class of business oppor-
tunsities which the administrator exempts by rule upon tne
finding that the exemption would not be contrary t¢ public
interest and that registration would not be necessary Or ap-
propriate for the protection of purchasers.

2. DENIAL OR REVOCATION OF EXEMPTIONS.

a. The administrator may by order deny or revoke an
exemption specified in this section with respect to a par-
ticular offering of one or more business opportunities. An
order shall not be entered without appropriate prior notice 5o
all interested parties, opportunity for hearing, and written
findirgs of fact and conclusions of law.

b. Tf the public interest or the protection of purchasers
so requires, =he administrator may by order summarily deny or
revoke any of the specified exemptions pending firai deter-
mination of any proceedings under this section. Upon entry of
the order, the administrator shail promptly notify ail
interested parties that it has been entered and of the
for entering the order and that within fifteen days of
receipt of a written request the matter will be set down

hearing. If a hearing is not requested tne corder shall
d g
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in effect until it is modified or vacated by the

administrator. If a hearing is requested or ordered, the
administrator, after notice of an opportunity for hearing to

shall not modify or vacate the order

all 1nterested persons,

or extend i1t until final determination.

¢. An order under this sectlion shall not operate retro-
actively,

d.
an offer or sale effected after the entry of an
1

the person did not xnow, and in the exercise of

A person does not violate section 5238.2 by reason of

order under
of proof that

paragraph "b" the person sustains the burden

reascnrable

care could nct have known, of the order.
3. BURDEN OF PROOF.

criminal proceeding reliated te this chapter,

In an administrative, civil, or

the burden of

proving an exemption, an exception from a definiticn, or an

is upon the perscn claiming It.
Code 1991, 1ig

therect

from this chapter

52138.4,

exclusion

Sec. 4. Section amended by strikirng

the section and inserting in lieu the foll

5238.4 MINIMUM NET WORTH OR EQOND REQUIREMENT.

~

L. In connecticn

O\v\?‘xg:

with an cifer or sale of a business

opportunity, a seller shall not make or use any of the repre-
523B.1,
{3},

has at all times a minimum net worth of twenty-five thousand

sencat:ions set forth in sectlon subsection 3,

paragraph "a", subparagraphs (4) and uniess the seller

dollars ag determined in accordance with generally accepted

accounting principles. In lieu of the minimum net worth

requirement, the administrator may, by rule or order, require

4 business opportunity seller to obtain a surety bond issued

by a surety company authorized to do business in this state.
The surely bend must be in an amount not less fhan twenty-five
thousand dollars and shall be f{or the penefit of any
purchaser. The acdministrator may by rule or order increas

e amount of the bond for the protecticn of purchasers and
may require the seller to {lle reports cof all sales 1n this
state uo derermine the appropriate amount of bond.

_17._




2. 1If the seller 1s required to obtain a surety bond, the
seller shall maintain a surety bond for the duration of the
guarantee Or representation giving rise to the surety bond
requirement. Upon expiration of the period of the guarantss
the seller may aliow the surety bond to lapse 1f the sella:
glves notlce to the adminlstrator and ail business cpportunicy
purchasers in this state at least thirty days prior to the
lapse of the bond.

Sec. 5. Section 523B.5, Code 1991, is amended by striking
the section and inserting in iieu therecf the folilow:
5233.5A ADMINISTRATIVE FILES AND OPINIONS.

o

i. A document is fi1led when the document s received by

owing:

the administrator.

2. The adminiscrator shall keep a register of all appii-
cations for registraticon and disclilosure documents which are or
have been effective under this chapter and ail orders which

have neen entered under this chapter.

3. Unless otherwise provided by law, a registracion
e t

statement, filing, applicaticn, or report fiied wi he
administrator is open for public inspecticn.
4. The administrator may honor & written request
interested person fcr an interpretative opinion upon
ment of a fee ¢f one hundred dollars.
Sec. 6. Section 523B.7. Code 1991, is amended by striking
the section and inserting in lieu thereof the following:
5238.7 LIABILITY -- REMEDIES.
: a. A person who violates sectlon 523B.4 or section

Pl

%23B.2, subsection 1, 8, or 9, is liable tc the purchaser in
an action for rescission of the agreement, c¢r for recovery of
ail money or other wvaluable consideration paia fer the
pusiness opporrturity, and for actual damages together with
interest as determined pursuant to section 668.13 from
date of saie, reasonrable attorney's fees, and court cecsts.
b. A person who viclates section 523B..2, subsection 2 or

3, iz liable to the vurchaser who may sue either at law or in

-i18-
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equity for rescission, or for recovery of all money or other

valuable consideration paid for the business oppertunity, and
for the recovery of treble damages together with interest as

determined pursuant to section 668.13 from the date of sale,

reasonable attorney's fees, and court costs.

c. A person who violates section 523B.2, subsectlion 8, or
section 523B.12, subsection 2 or 3, or who breaches a business
oOppOrtunity contract or agreement or an obligation arising
uinder the contract or agreement, 1s liable to the purchaser
who may sue tne surety of the seller's bond, £ither at law or
10 equity, to recover all money or other valuable
consideration paid for the business opportunity and actual
damages, together with interest as determined pursuan:i to
section 668.13 {rom the date of sale, reasonable attorney's
fecs, and court costs. The liability of the surety shali not
cxceed the amcunt ¢f the bord,

2. Every person who directly or indirectly controls a
party liable under this secticon, every partner in a
partnership 5o liable, every principal executive officer or
directer of a corperation sc liable, every person occupying a
simiiar gstatus 1in, or performing similar functions for, and
every employee of, a party so iiable who materially aids in
the act or transaction constituting the violation is also
liable jolantly and severally with and t{o the same extent as
the party, unless the person liable as a resuit of the
person’s relationship with the liable party as dzfined under
“hig section proves that the person did not xnow, and in the
exprcise of reasconable care could not have known of the
existence ¢f the facts constituting the alleged
among the persons held liablie, @ party payiang more tnan h

e
Ddrtv’s percentage share of damages mav recover judgment for
e

ar
n t or in separate actlon.

[
L 4

contrisution upen moetion te
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3. An action shall not be maintailned under this section
th

o

unless commenced within three years after e acht or

Transaction constituting the wviclation, or within one year
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after the discovery of the facts constituting the viclation,
whichever period later expires.

4. The rights and remedies available pursuant to this
chaprer are in addition to any other rights or remedies thai
may exist at law or 1n equity.

Sec. 7. Section 523B.8, subsection 2, Cod=s 1891, is
amended by striking the subsection and inserting in lieu
thereof the foliowing:

2. a. The administrator may dc any of the following:

o]
o]
~

('} Make public or private investigations within
osutside of thig state as the adminisirator deens necessary to
determine whether a person has violated or 1is about to violarte
a provision of this chapter or a rule gr c¢rder under this
chapter, or to aid in the enforcewent of this chapter or in
the prescribing of rules and feorms under this chapter.

(2} Require or permiz a person to file a statement, under
catnh or otherwise as nhe acdministrator determines, as o ail
the facts and circumstances concerning the matter to bo
investfigated.

(3) Publish information concerning a violation of thisg
chapter or a violation of a rule or order under this chapter.

b. For the purpose of an investigation or proceeding under
this chapter, the administrator or an officer designated by
rhe administrator may administer oaths and affilrmaticns,
subpoena witnesses, compel the attendance of witnesses, take
evidence and reqguire the production of books, papers,
correspondence, memoranda, agreements, or other documents or
records which the administrator deems relevant or materiai o
the inquiry,

¢. It a person resists or vefuses to obey a subpcena
issued to that person, the distrlict court upon appiication by

G

the administrator may lssue %0 the person an oOrier requirin

=he person to appear dbefore the administrator, Lo preduce
documenzary evidence Lf so ordered, or to give evidence
relazed to the matter under investigation. Faiiure 4o ooey

-20=
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the order of the court is punishable as a contempt of court.

d. A person is not excused from attending and testifying
or from producing a document or record before the
administrator or an officer designated by the administrator,
cn tnhe grounds that the testimony or evidence, dccumentary or
otherwise, required by the administrator may tend to
incriminate the person or subject the person to a penalty or
torfelture. However, an individual shall not be prosecuted or
subjected to 2 penalty or forfeiture on account of a
transaction, matter, or thing concerning which the person 15
compelied, after claiming the person's privilege against self-
lncrimination, to testify or produce, except that the
individual testifying 1Is not exempt from prosecution and
punishment for perjury or contempt related to such testimony.

Sec. 8. Section 523B.11, subsection 1, Code 1991, 1is
amended by striking the subsection and inserting in lleu
thereof tpe foilowing:

J. A seliler who willfully violazes section 523B.4, section
5238.2, subsection i, 8, or 9, or section S523B.12, subsecticn
2, who willfully violates a rule under this chapter, who
willfully viclates an order of which the person has notice, or
who violates section 323B.12, subsection 1, knowing that the
statement made was false or misleading in any material
respect, is subject to a fine ©of nct more than ten thousand
dollars or imprisonment not to exceed five vyears, or both, for
cach Ooffense., Each of the acts specified constitutes a
separate offense and a prosecution or conviction for any one
siosuch offenses does not bar prosecution or convic:iion for
any other ctfense.

Sec. 3. NEW SECTION. 523B.12 FRAUDULENT PRACTICES.

‘. MISLEADING PIZINGS. It is unlawful ¢ make or cause to
pe made, in a document filed with the administraror or in a
proceeding under this chapter, a statement which i3, at che

time and in the light of the circums:tances uander which is is

made, faise or misleading in a macerial respect or, in

_21-...




connection with such a statement, to omit to state a material
fact necessary in order to make the statement made, in the
lignt of the circumstances under which 1t is made, nat
misleading.

2. UNLAWPUL, REPRESENTATIONS. The fact that an app
for registration has been filed or the fact that a busi
opportunity 1s effectively registered does not constitute a
finding by the administrator that a document filed under this
chapter is true, complete, and nct misleading. The [fact that
an application for registration has been filed, that a
business oppertunlity 1s effectively registered, or that an
exemption or exception is avallable for a business opportunity
does not mean that the administrator has passed in any way

upon the merits or gualifications of, or recommended or given

approval to, a person 0r business opportunity. it is unlawful

Lo make, Or cause o e made, to & purchaser, any
representation jnconsistent with this subsection.

3. ADVERTISING. It is unlawful, in connection with the
oftfer or sale of a business opportunity 1n this state, to
nubiish, clrculate, or use advertising which contains an
untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements made,
in the lignt of the circumstances under which they are made,
net mlisieading.

Sec. 10. NEW SECTION, 5238.13 SCOPE -- SERVICE OF
PROCESS.

1. The provisions of this chapter concerning sales ard
cffers to sell apply to persons who sell or offer to sell a
ousiness opportunity when any of the folliowling apply:

a. Aan offer 1o sell is made in this state.

b, An offer to purchase is made and accepted in cthis
state,

c. The purchaser is domiciled Iln this state and the
pusiness opporsunizy is or wilii be operated in this state.

2. Por the purpose of this section, an offer to sell is

-22-
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made in this state, whether or not either party is then

present in this state, when either of the fellowing apply:

a. The offer originares from this state.

b. The offer i3 directed by the offeror to this state and
received at the place to which the coffer is directed or at a
post office in this state in the case of a mailed offer.

3. Tor the purpose of this section, an offer to sell is
accepted In this state when botn of the follcwing occur:

a. The acceptance is communicated to the offeror in this
state.

b. The acceptance has not previously been communicated to
the offeror, orally, or in writing, outside this state, F[or
the purpcse of this section the acceptance 1s communicated o
the offeror in this state, whether or not either party is then
present in this state, when the offeree directs 1t to the
offeror in this state reasonably believing the cfferor to be
in this staife, and che acceptance is received at the place to
which 1t 15 directed or at a post office in this state in the
case of a mailed acceptance.

4. An offer to seil 13 not made in this state under either
of the following circumsiances:

a. 1Iif the offer appears in a bona fide newspaper or other
publication of general circulation which is not published in
this state, or which Is published in this state but has had
more than two-thirds of its circulation outside this state
during the past twelve months.

D. If the offer s made on a radio or television program
origlnating outside this state which is received in this

state.

o]
(o0
D

5. A person who engages in conduct prohibited or m
acticnavle under this chapter and who has not £filed a corsent
ro service of process is deemed to have appointed the
adminlistrater to be the person’'s attorney for purpeses of
service of any lawiul process in a nencriminal suit, action,
n

g against the perscn or the perscn's successor,

_.23_
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executcr, or administrator, which is the resuit of that
conduct and which is brought under this chapter or 15 pursuant
to a rule or order uader this chapter. Service shall be made
by leaving a copy of the process in the office of the
admin:strator. The service 15 effective after both of
foilowing have occurred:

a. The plaintiif, who may be the administrator,

action, or proceeding instituted by the administrator, sends

notlce of the service ané a copy of the process by certified

or reglistered mall to the defendant's or respondent’s last
kxnown address or taxes other steps which are reasonably
calculated to glve actual notice.

b. The plaintiff's affidavit of compiance with this
subsection is f£l1led on or before *he return day ¢f the
process, 1f any, or within such further time as the court
allows.

6. When process 1s served uncder this section, the court,
or the administratcr in a proceeding before the administrator,
shall order such continuance as may be necessary to afford the
defendant or respondent reasonable opportunity to defend.

DIVISION I

Sec. 11. Section 523D.1, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

523D.) DEFINITIONS.

As used in this chapter, unless the conzext otherwise
requlires:

1. "Commissioner" means the ccmmissioner of insurance or
the deputy appointed under section 502.601,

2, "Continuing care" means housing together with
supportive services, nursing services, medical services, or

ther health related services, furnished to a resident,

regardless of whether or not the lodging and services are
rovided at the same locaticn, with or without other periodic
harges, and pursuant to ¢ne or more contracts effective for

the life of the resident or a perlod in excess ¢f one year,

-24-
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including mutually cancellable contracts, and in consideration
of an entrance fee.

3. “"Continuing care retirement community” means a facilicy
which »nrovides contiruing care to residents other than
residents related by consanguinity or affinity to the person
furnishing their care.

4. "Entrance fee" means 4an initial or deferved transfer to
a provider of a sum of money or other property made or
promised to be made as full or partial consideraticon for
acceptance of a specified individual in a facility 1f the
amount exceeds either of the following:

a. Five thousand doilars.

b. The sum of the reguiar periodic charges for six months
of reslidency.

5. "Facility" means the place or places in which a
provider undertakes o provide continuing care c¢r senior aduit
congregate living services to an individual.

6. "Llving unit" means a room, apartment, cottage, or
other area within a facility set aside for the exclusive use
or control of one or more identified residents.

7. "New construction” means constructicn of a new facility
or the expansion of an existing facility if t¢he expansicn
involves an lncrease in the number of living units in excess
ct twenty-five percent.

8. “Provider"” means a person undertaxing througnh a lease
o¢ 2ther type of agreement to provide care in a continuing
care retirement community or senior adult congregate living
acility, even if that person does not owrn the facility.

3. "Resident" means an individual, sixzty years of age or
cider, entitled to recelve care in a continuing care
retirement comtunity 9f & Senicr adult congregate
facility.

10, "Senlor aduit congregate living faciiity” means a

a

dult congregate llving

facility which prevides senior J
services to res:idents other than residents related by
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consanguinity or affinity to the person furnishing their car=.

11. "Senior adult congregate living services" means
nousing and one or mecre suppeortive services furnished to a
resident, with or without other periodic charges, 1in
censideration of an entrance fee.

12. "Supportive services" includes out Is not limited fto
one or any combination of the following services: laurdry,
maintenance, housekeeping, emergency nursing care, activiuy
services, security, dining options, cransportation, beauty and
barber services, health care, and personal care, including
personal hygiene, eating, pathing, dressing, anrd supervised
medication administration,

Sec. 12, Section 523D.3, subsection 1, Code 1931, 15
amended by striking the subsection and inserting 1in lieu
thereof rthe following:

1. At the time <f, or priscr tc, “he execution of a
contract to provide continuing care or senior adult congregate
living services, or at the time of, or prior to the previder's
acceptance of part or all of the entirance fee by or on behalf
of a prospective resildent, whichever occurs first, the
vrovider shall deliver a disclosure statement to the person,
and to the person's personal representative 1f one 1is
appointed, with whom the contract is to be entered into, which
shall contain all of the folleowing information unless thne
information is in the contract, a copy of which mustc De
attacned to the statement:

a. The name and business address of the provider and a
statement of whether the provider is a partnership,
corporaticn, or other legal entity.

b. The names and business addresses of the officers,
directers, trustees, managing or general partners, and any
person ntaving a ten percent ¢r greater eguity or bpeneficlail
interest in the provider and a description of such person’'s

interest in or occupaticgn with the provider.

1"

C. With respect to each person ccvered by paragraph "b",
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and if the facility will be managed on a day-to-day basis by a
person identified pursuant to paragraph "b", or with respect
to the proposed manager, the following information:

(1) A description of the business experience of the
verson, if any, in the operation or management of similar
facilities.

(2) The name and address of any professional service, or
other entity in which the person has, or which has in the
person, a ten percent or greater interest and which will or
may provide goods, leases, or services to the facility of a
valuae of five hundred dollars or more within a year, inciuding
a descripticn of the goods, leases, or services and their
probaole or anticipated cost to the facility or provider.

(3) A description of any matter resulting in the person's
conviction of a felony or a plea of nolo contendere to a
felony charge, or a description of any matter where the person
was found te be liable or enioined in a civil acticn by finail
judgment 1€ the feleny or civil action 1nvolved fraud,
embezzlement, fraudulent conversion, misappropriation of
property, or a similar felony invelving theft or dishconesty.

(4) A descripticn of any matter In which the person 1s
subiect te a currently effective injunctive or restrictive
order of a court, or'a description of any matter within the
past flve years where the person has had a state or federal
license or permit suspended or revoked as a result of an
action brought by a governmental agency cf thils or any state
cr the division of insurance, arising cut of or relating to
husiness activity or heaith care, including, without
iim:tation, acticns aifecting & license to cperate a foster
care facility, heaith care facility, retirement nhome, home for
the aged, or facility licensed under this chapter or a similar
taw of another state,

d. A statement, 1if

{.) *Whether the pro

witin a for-profit organiz
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charitable, or other nonprofit organization.
(2) The nature of the affiliation.
(3) The extent to which the affiliate organizatinan is

responsiole for the financial and contractual obligations =i
the provider.

{4) ne provision ¢f the fedaral Internal Revenue (Code, .-
any, uander which the provider or affiliate is exempt from the
payment of federal income tax.

e. The location ard description of the physical property
or properties of the facility, existing or proposed, and, to
the extent proposed, the est:mated completion date or dates,

whether or not constructicon has begun, and the contingencies

subiect to whicen construction may be deferred.

f. The services provided or proposed Lo be provided under

contracts for ¢antinauing care or senior adult congregate
Tiving services at the facility, including the extent o which
medical care is furnished. 'he disclosure statement shall
clearly state which services are included in basic contracts
ard which services are made available at or by the facility at
exXxtra charge.

g. A description of ail fees required of resideants,
inciuding the entrance fee and pericdic charges, 1Y any. The
description shall include the manner by which the provider may
adjust periodic charqges or other recurring fees anrnd the
limitations on such adiustments, 1f any.

n. The provisicns which have been made or will be made, :f
any, to provide reserve funding or security to enanle the
provider o fully nerform its obligations under contracts to
provide continuing care or senior adult concregate l.wing
services at the facility, including Zhe estabiishment of
escrow accounts, trusts, or reserve funds, together witi th
manner in which the funds will be invested and the names and
experience of persgsons who will make the investment gdecisicns.

i. Certified financial statements of the proviger, for ail

parts of an operation covered by the contract, inclading the
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health center or nursing home portion of the continulng care
retirement community, if those services are included in the
contract, but the disclosure statement may excliude services or
operations not provided to residents as senior adult
congregate living services under the contract, including the
following:

{1}y A balance sheet as of the end of the two most recent
fiscai years.

(2) 1Income statements of the provider for the two most
recent fiscal years or the shorter period of time the provider
has been 1n existence.

j. If operation of the facility has not yet commenced, a
statement of the anticipated source and application of the
funds used or to be used in the purchase or construction of
the facility, ircluding the following:

(1) Ar estimate of the cost of purchasing or constructing
and equipping the facility, including related costs such as
£inancing expense, legal expense, land costs, occupancy
developinent costs, and all other similar costs the provider
expects to lncur or become obligated for prior Lo the
commencement of operations.

(2} A description of any morigage Loan or other long-term
financing intended to be used for the financing of the
tactlity, including the anticipated terms and costs cf the
financing.

(3) An estimate of the tctal entrance fees to be received
from or on behalf of residents at or pricr to commencement of
cperation of the facility.

{1) An estimate of the funds, if any, anticipated to be
necessary to fund start-up losses and provide reserve funds to
assure full performance of the obligations of the provider
under contracts for the provisicon of continuing care or senicr
aduit congregate Living services.

{5) A projection escimated income from fees and charges

er than enirance 23, showing individual rates presently
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of the facility and the effect on the income <I the faciliity
of government subsidies for health care services, if any, us
be provided pursuant to contracts Icr continuing care or
senior adult congregate llving services.

(6) A projection of estimated operating expenses of the
fFacil:ity, including a description c¢f the assumptions used In
calcuiating the expenses and separate allcowances, 1f any, for
the repiLacement of equipment and furnishings and anticipated
major structural repairs or additions,

{/) Identificatior of any assets pledged as colilateral for
any purpose.

{8) An estimate of annual pavmenrts of principal and
interest required by a mortgage oan or other long-term
financing.

& s
L

aciiity or
o

>~

x. Other material information concerning :the
the provider reguired by the division of insurance or which
the provider wishes to include.

1. The cover page cf the disclosure statement shali state,
in a prominent location and type face, the date of the
disclosure statement.

m. A copy oI the standard form or forms of contract for
continuing care or senior adult congregate 1living services
used by the provider, attached as an exhibit to each
disclosure statement.

Sec. 13. Section 523D.3, subsection 3, Code 1991, 1is
amended by strixing the subsection and inserting in lieu
therecf the follcocwing:

3. From the cdate an annua. disclosure statement is fiie
until the date the nex: succeeding annual c¢isclosure statement
is filed with the civisicn of Insurance and prisr to the
provider's acceptance of part ©r all of the entrance fee or
the executlcn of the continuing care or senicr adult

congregate living services contract by tne resident, whichever

~30-
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occurs first, the provider shall deliver the current annual
disclosure statement to current and prospective residents with
whom the continuing care or senior adult congregate living
services contract is or may be en:tered into and o a
resident’s or prospective resident's personal representative,
if one is appointed.

Sec. 14. Section 523D.5, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

523D.5 NEW CONSTRUCTION,

1. P[PILING WITH INSURANCE DIVISION. A provider shall not
enter into a contract to provide continuing care or senior
adult congregate living services that applies to a living upit
that is pa-t of a new facility or proposed expansion that is
or will be located in this state unless the person has
submitted an application on a form as required by the division
of insurance accompanied by a fee of two hundred fifty
doilars. The appiication at a minimum must include the
foliowing information:

4. A description of the new facility or the proposed
expansion, including a description of the gecods and services
that will be offered to prospective residents.

D. A statement of the financial resources of the provider
avallable for this project.

“. A statement of the capital expenditures necessary :o
accompiish this proiect.

d. A statement of financial feasitility for the new
facility or proposed expansion in a form satisfactory to the
commissioner, which includes a statement of furure funding
sources and shalil identify the qualifications of the person or

persons preparing the study.

41}

€. A scatement of the market feasibility
facility or proposed expansion in a fo a
commissioner, wnich identifies the qualifications of the
Derson or persons preparing the study.

L. If tne new facility or propcsed expansion offers a
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vromise to provide nursing or health care services to
residents in the future, an actuarial forecas:t in a Zorm
satisfactory to the commissioner, which identifles tihe
qualifications of the actuary cr actuaries preparing tnc
forecast.

a. Copies of the escrow agreements executed pursuant
this chapter or proof that an escrow is not required.

2. DETERMINATION OF FEASIBILITY.

a. Existing facilities. If a filing is made under this

tion for an expans:ion of an existing Zacility, the

raination of feasibllity shail be based on consoiildated

rmation for the existing facility and the proposed

New facitiities. 1If a filing is made under this section
for a new facility, not part of an existing faciiity that wiil
be constructed n more than one stage or phase, the initial
stage cr phase wmusht evidence feasibility indepencent of any
subsequent stage or phase and contain all of the facllilties or
components necessary to provide residents with all of the
services and amenities promised by the provider.

3. CONSTRUCTION. New construction shall nct begln until
the £1ling reguired by this section has been made and at least
fifty percert of the proposed number of independent living
units in the initial stage or phase have been reserved
pursuant to executed contracts and at least ten percent of the
entrance fees required by those contracts are held 1 escrow
pursuant to this chapter.

4. ESCROW REQUIREMENTS. Unless proof has been submitted
to the commissioner that conditions for the release of
escrowed funds set forth in zhis sectiosn have already been
met, the provider shall estaplish an interest-bearing escrow
account at a state or federally regulated financial
institution located withln this state tc receive any depcsils
or entrance fees or portions cf deposits or fees for a living

unit which has not been previous.y occupied by a resident for
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which an entry fee arrangement is used. The escrow account
agreement shall be entered into between the financial

institution and the provider with the financial institution as

e b

the escrow agent and as a fiduciary for the resident or

[($a]

prospective residert. The agreement shall state that the
purpose of the escrow account is to protect the resident or
prospective resident and that the funds deposited shall be

kept and maintained in an account separate and apart from the

wom o~

provider's business accounts.

10 5. RELEASE OF LSCROWED FUNDS. Funds held in escrow shalil
il be released onlv as follows:

12 a. If the provider fails to meet the requirements for

13 release of funds helid in escrow pursuant to this section

14 within a time period specified in the escrow agreement, which

15 shall not exceed thirty-six months, these funds shall be

16 returned oy the escrow agent to the persons who have made
17 payment <o the provider. .
18 b. Upon notice from the provider that a resident 1is

19 entitled te a refund, the escrow agent shall refund the amount
20 directly to the resident. The amount of the refund snall be
21 included in the provider's notice to the escrow agent and

22 shall pe determined in compliance with this chapter and any
23 applicabie terns of tne resident's contract.

24 c. Ixecept as provided by paragraphs "a" and "b", amounis
25 held in escrow shali be released oniy upon approval of the

26 ccmmissioner. The commissioner shail approve the release of
27 furds only upon a determination that at least one of the

?8 following conditicns has been satisfied:

29 {1) The facility has a minimum of £ifiy percent of the

30 umits reserved for which the previder is charging an sntrance

11 fee and the aggregare amount of the encrance fees received by

4

37 ¢r piedged to the provider, pius anticipated proceeds from any

a

33 long-term financing commitment, pius funds from ali other

34 sources in the actual possession of *he provider, egual nct .
c

n
35 less than nipnety percent of the aggregate

cst of constructing
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or purchasing, equippinrg, and furnishing the facii:

(2) The resident has moved into the living unit, the
cancellation period required by section 523D.4, subsectlion I,
has expired, construction of the facility or the portion of
the facility under construction is complete,
been adequately equipped and furnished, a certifi
occupancy or the equivalent has been issued by tif
local jurisdiction, and the provider has been issued al
appropriate licenses or permits needed to operate the fac:ility
and provide all of the promised services.

d. Upon receipt by the escrocw agent of a reguest by the
provider for the reliease of these escrowed funds, the escrow
agent shall approve release of the funds within flve working
days unless the escrow agent finds that the reguirements ot
this section have not been met and rotifies the provider of
the basis for %his findirg. The request for reliease ¢l the
cscrowed funds srall be accompanied by any decumentation tae
escrow agent reguires.

Sec. 15. Section 523D.6, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

523D.6 CONTRACTS.

1. DISCLOSURE. 1in addition to any other provisions
prescribed by rules adopted under this chapter, each contract
providing for continuing care or senior adult congregate
living services by a provider shall be written in nontechnicai
language easily understood by a lay person and shall include
all ot the folleowing:

. The name and business address of the provider.

a
b. The name and address of the facility or facilities.

. The identification of the living unit which the
prospective resicdent will occupy.
éd. A description of the toral consideration paid by thne
resident, inciuding the value of all property transferred.
e. A list of all of the continuing care or senior adulc

congregate living services which are to be provided by the

_3[‘_
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provider to each resident. The list shall clearly identify
the maanner in which continuing care or senior adult congregate
living services will be provided, including a statement
whether the items will be provided for a designated time
period or for life, and shall indicate which continuing care
and senior adult congregate living services, 1f any, wili be
provided through an affiliate or third party. The description
of any service charges or fees shall, in the ever. of muitiple
residents, be provided on an individual basis and shal:l
include a description of any additional charges thart will be
assessed for occupancy dy meore than one resident.

£. A description of the health and financial conditicas
upon which the provider may require the resident to relinguish
the resident's gpace in the desigrated facility.

g. A description ¢f the health and financial ceonditions
required for a person to continue as a resident.

h. A descripticn of the conditiens under which the
resident is permitted to remain in the facility in the event
of financial difficulties affecting the resident.

1. A statement of the terms concerning the ertry of a
perscn to tne Living unit and the consequences Lf a person
dues nct meet the requirements for entry.

j- A statement of the policy of the facility with regard
to changes in accommcdations and & description of the
nrocedures to be folleowed by the provider when the provider
tempourarily or permanently changes the resident's
accommodations within the facllity, transfers the resident
from one level of care to another, or transfers the resident

to another heal:zh facility.

]

k. & description in ¢lear and understandaple language, 1

mi

at ieast ten-point type, ©f the zerms governing the refund of
any pertion cf the entrance fee in the event of discharge by

e provider, or cancellation by tne resident, and a statement

i

alel
Lh

at <~he provider shall not dismiss or discharge a resident
b4

~n

roem o a facllity prior to the expiration ¢f a resident contract
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without just cause and slxty days written notice of intent to
cance!. The notice of dismissal or discharge shail oniy be
given upon a good faith determination tha® a just cause
exis5ts, and the notice shall be given in writing, signod by
the medical director, 1f any, ard the administrator of the
facility., 1In an emergency situation only such notice as is
reasonable under the circumstances is required.

1. A descriptior in clear and understandable language, in
at least ten-point type, whether monthly fees, 1f{ charged, are
subject to pericdic increases.

m. A descripticon o0f tne facility's policies and procedures
Yor handling grievances between the provider and residents.

n. A statement that residentes living in the facility have
the right of self-organization.

o. A statement that a prospecitive resident or resident

ha

shall be glven the cppertunity to appoint a persconal
representative in the prospective resident's or resident's
contract. The personal representative shail receive coples of
the contract and all notices, disclosures, or formsg regquired
oy this chapter to be delivered to a prospectlve resident or
rasident.. A personal representative appointed under this
seczion has no legal authority to make any decision for the
prespective resident appointing the person to be a persona.
representative. The personail representative may advise the
prospective resident or resident as to the materials prcvided.
A personal representative shail not be affiliated or
asscciated with a provider or any person identified in sech:ion
523D.3, subsecticon 1, paragraph "b" or "¢", and shall not be a
prospective resident or resident.

p. A statemen: that if a resident dies or through iliness,

niury, or incapaci:y is precluded from becoming a resident
under the terms of =he contract vefore cccupying the living
unit, the contract is automatically rescinded and the resident
or the resident's legal representative shall receive a full

refund of all payments of money cr transferred property *o the

_.36_
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facility, except those costs specifically incurred by the
facility at the request of the resident and set forth in
writing in a separate addendum, signed by both parties to the
contract.

q. A statement that a resident has the right to rescind a
contract for continuing care or senior adult congregate living
services, without penalty or forfeiture, within three business
da
da

sta

y3 of the date the contract was executed or within thirty
ys after the date the resident received the disclosure
tement required by section 523D.3, whichever 1s later.
2. CANCELLATION. The contract required by this secticn
shall state the terms under which the contract can be canceled
by the provider or tne resident, including a statement of the
refund rights of a resident, and shall include a completed,
easily detachabie form in duplicate, captioned "Notice cf
Cancellation", as an attachment, in ten-pcint beldface type,
containing the following information and statements in
substantially the folilewing form and ianquage:

NOTICLE OF CANCELLATION

Date contract was executed.

Date dilsclosure stacement was provided to resident.

You may rescind and cancel your conitract, without any
penalty or obligation, within three business days of the date
the contract was executed or within thirty days after the date
7ou recelved the disclcosure statement required by Iowa Code
secticn 523D.3, whichever is later. VYou are not required to
move ato the facility before the expiration of this
cancellation period. However, if you do, the pravicer may
retain the reasconable value of care and services actually
provided fo you, the resident, pricr to your vacating the
provider's facility. 1Ff vou cancel this contract and you nhave
arreagy moved into :ine provider's facility, you must vacate

your living unit within ten days after receipt by the provider

.-.37_
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of your cancellation notice.
If you cancel this contract, any payments of money or
transfers of property you made tc “he provider must be

returrned as soon as reasonably possible by the provider
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following receipt by the provider of your cance
and any security interest arising out of the transaction is
canceled, except that, as stated above, the provider may
retain the reasonable vaiue of care and services actually
provided to you pricr to your vacating the provider's
facility,

To cancel th:is contract, mail by certified mail or hand
deliver a signed and dated copy of thig canceliaticn notice or
ary other written nciice clearly indicating ycur intent Lo
cancel the contract, or send a telegram, to

(name of provider) at

{address of provider's place of

business). Your cancellation :s effective upon maliing by
d mail, when transmitted by telegraph, or wher actual
netice is given to the provider, whichever is earlier,
e

by cancel this contract.

{Date)

(Resident's signature)
Sec. 16. NEW SLECTION. 523D.12 REPOQORTS AND
INVESTIGATIONS.

1. The commissioner may, by rule, require providers (¢

rnm
—-
bt

€ an annual statement or report with the division within

m

cur mcnths after the end of the fiscal year of that provider.
If required, the statements and reports shall be in a form and
contain information required by the division's rules.

2. The annual filing, and any amrendments to the annual
filing, shall be signed by the chief executive officer,
stating that to the best of the officer's knowledge and

bhelief, the items are correct.

-38-
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3. The commissioner or the attorney general may, for the .
purpose of discovering or investigating violations of this

chapter or rules adopted pursuant to this chapter do any or

LN P

all of the following:

%4

a. Investigate the business and examine the bcoxs,
accounts, records, and files used by a provider.

b. Administer caths and affirmations, subpoena wiltnesses,

[e IR A < Y

receive evidence, and require the production of documents and
9 records in connection with an investigation or proceeding

10 being conducted pursuant to this chapter.

Ll c. Apply to the district court for issuance of an order
12 requiring a person's appearance before the comuissioner or

13 attorney generai. The person may also be required te produce
14 documentary evidence germane to the subject of the

15 investigation. TFailure to obey a court order under this

16 subsection constitutes contempi cf court.

(W) sec. 7. NEW SECTION. 523D.13 COMPLIANCE ORDERS. .
18 Upon the commissicner's determiration that a provider has

18 viclated a provision of this chapter or a rule adopted
20 pursuant to this chapter, the commissioner mey issue an order
21 requiring a provider to cease and desist from an unlawful

to take <ther affirmative action as in the

O
-

22 practice

™

23 judgment of the commissicner is necessary to comply with the

=
"

equirements of this chapter. The person named in the order
25 may, within fourteen days after receipt of the order, file a
26 written reguest for a hearing. The hearing shall be held in
27 accocrvdance with chapter 17A. 1f a hearing 1s not requested,
28 the orde:r shall become permanent.

29 sec. 8. NEW SECTION. 523D.1 INJUNCTIONS.

30 The actorney general may petition the district court in any

31 county of the state for an injunction to restrain a person

32 zubjec: to tnis chapter and any agents, emplioyees, or

33 asscciates of the person from engaging in conduct ¢v practices
21 in viclaticn of this chapter or rules adopted pursuant to tni .

35 chapter. In a proceeding £or an injuncticn, the aticrney

..39_
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general may apply to the court for the issuance of a subpoera
to require the appearance of a defendant and the defendani's
agents and any documents, books, or records germane to the
hearing upon the pelition for an injunction. Upon proof of
any of the violat:ions described in the petitiecn for
injunction, the court may grant the injuncition,

PIVISION ITI

Sec. 19. Section 535C.2, Code 1991, 1is amended by striking
the section and inserting in lieu thereof the folliowing:

i+ "Administrator" means the commissioner ¢f 1nsurance or
the deputy administrator appolnted pursuant £o section
502.601.

2. "Advance fee" means ccnsideration Including a payment,

or deposit, which is assessed or collected prior to the
osing of a lecan. An acvance fee lnciudes, but s not

ited to, morey assessed or ccilected for processing,

raisal, for a credit check, for a consultation, or £

nses.
"Bona fide third-party fee" means a fee charged for ore
more of the folicwing:

a. A credit repcrt or appraisal.

b. Providing security of title services for a iloan secured
by real oroperty, including but ncot limited to a title
examinatlion, an abstract of title, %itle insurance, or a
property survey.,

4. "Zorrower" means a person who seeks the services of a
loan broker.

5. "Financial statement" means a document evidencing the
financlal position of the lcan broker as reguired by section
535C. 3A.

6. "Loan" means an agreement to advance property,
including but notf limited to money, in return for the promise
that payment will be made for the use ¢f the property.

in return

7. “Loan broxker" or "brcker" means a person wh
a

o
for an advance fee, promises %o cbtain a lcocan or assist in

~40-
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obtaining a leoan for another from a third person, or who
promises to consider making a locan to a person. A loan broker
does not include any of the following:

a. An attorney licensed to practice in this state while
engaged 1n the practice of law.

b. A certified public accountant licensed to practice in
this state while engaged in practice as a certified public
accountant.

c. An accounting practitioner, while engaged as an
accounting practitioner, who procures loans as an 1ncidental
part of the accountant's practice.

d. A person whose fee :is entirely contingent on the
successful procurement of a Iloan from a third person, if the
borrower has not paid a fee prior to the closing of a loan
other than a bona fide third-party fee.

e. A financial ingtitution, to the extent the
institutions's activities or arrangements are expressly
approved or regulated by a regqulatory body or cfficer acting
under authority of the United States.

t. An insurance company organized under the laws of this
state and subject to regulation by the commissioner of
insurance.

g. A bank incorpcrated under chapter 524.

h. A credit uniorn incorporated under chapter 533,

1. A saviags and loan association or savings bank
incorporated under chapter 534.

J. A mortgage broker or mortgage banker licensed under
chapter 535B.

X. A regulated loan company licensed under chapter S536.

1. An indus:rial loan company licensed under chapter 536A.

8. "Loan brokerage agreement" or "agreement" means an
agreement becween a ican broker and a borrower in which the
loan broker promises to do any of :the follewing:

a. Obtaln a loan for a borrower.

b. Assist the dorrower in obtaining a lean.

_41_




Consider making a loan to the borrower.
"Records” means books, papers, documents, accounts,
ments, memoranda, electronic records of accounzsi, or

ondence relating to a matter regulated urde:r this

"Succesgsful procurement of a loan" means the
by a borrower of the loan proceeds.

Sec. 20. NEW SECTION. 53SC.3A FINANCIAL STATEMENT.

A lcan broker shall file a financial statement with the
adminigstrator. The statemen: shall be prepared acceording le
generally accepied accountlng orinclples. The statement shall
contain alx of the following:

1. A ccpy of the lLoan droker's balance sheet prepared
within one hundred twenty days prior to the most recent filing
of a disclosure statement as previded 1n section 533C.5.

2. A profit and loss stanement, and a statement of changes
in the broxer's financial position for each fiscal year rthat
tne broker and the broker's prececessor were In business.
However, the statement of changes need not cover more than the
three fiscal vears preceding the date that the broker's
balance sheet was prepared.

3. If prepared, a ccpy of the broker's most recent audited
financial statement.

Sec. 21. Section 535C.5, subsections 1 through 3, Code
1991, are amended tc read as follows:

1. Before advertising or making other oral or written
representations, or acting as a ioan broker in this state, a
10an broker snall file with the administrator ceptes-2£f-the

ail of the followlng;

The cisclosure statement required under section 535C. 257

The most recen: financial statement of the brokers;-and

erther-sf-che-fortowrngs required under secticn 535C. 3A.

2 ¢c. %Phe Either a beond required under sectiocn 535C.4+

B7--Phe or a formal notification from the finmancial

_.4 2_
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institution that the trust account required under section
$535C.4 is established.

d. An irrevocable consent, in a form prescribed by the

commissioner of insurance, appointing the admirnistrator to be

the loan broker's agent to receive service cf process in any

suit or action against the broker arising from a violation of
a provision of this chapt
Chapter.

2. The broker shall amend these filings mo-lesa-than

er or a rule adopted pursuant to th:is

annuatty-andr;-tn-addttton;-sngti-frie-amendmeatrs within forty-
five days of any material change 1In the following:

a. The status of the bond cr account.

o

. The financial statement of the bdrcker.

T

¢. Information required by the discliosure statemen
PARAGRAPH DIVIDED. le the

o
L

1
-

~t
1yl

A broker who does not opies

required is guilty of a serious miscemeanor.
1.

In addition to other required f£iiings, an annual filing

shall be made not later than July 1. The broker shall pay a

one_hundred fifty dollar filing fee with the initial

disclosure statement filed under subsection L.

The_anryal

filing shall be accompanied by a filing fee of one hundred

dollars. A twenty-five dollar fee shall be charged for each

amendment under subsection 2.

Sec. 22. Section 535C.7, Code 1991, is amended to read as
tollows:
535C.7 WRITTEN AGREEMENTS REQUIRED.

A loan brokerage agreenent

a description of the services

shall be in writing, and contain

that the broker agrees to

perform for thée borrower, and

the cenditicons under which the

borrcwer is obligated tc pav

the broker. The agreement shail

be signed by tne broker and t
give the dorrower a copy of ¢t
s1gns the agreement.

Sec, 23. Section 535C.l1,

follows:

he porrower. The broker shall

he agreement when the borrower

Ccde 1891, is amernded to read as
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535C.1)] APPLICABILITY.
This chapter does not apply to any activities or

(VSR V]

arrangements expressly approved or regulated by any-reguinte

s

body-or-s€ficer-acting-under-acthorisy-of-tnta-state;-okner
rhan-the-admsnratratory-or-of-tne-Enited-S5tan23 the

adminisrrator under other law, or the banking division or

5
)
7 savings and loan division in the department of commerce.
8 Sec. 24. NEW SECTION, 535C.12 RECORDS.
9
0

1. A loan broker shall maintain accurate reccrds, as
required by the administrator, relating to transactions
1) regulated under this chapter. The records shall include al:
12 of the foliowing:
3 a. The accounts of the brcker.

{4 b. A copy of each contract in which the vroker 13 a party,

15 including loan brokerage agreements.

‘“. 16 c. The amount of receipts received by the brcker and the
17 date the receipts were received.
1 2. The broker shall retaln each loan brokerage agreement
19 entered into by the broker and records pertaining to each
20 agreement for at least two years after the agreement expires.
21 The agreements and records shali be maintained and made
22 availablie for examination by the administrator.
23 Sec. 25. NEW SECTION. 535C.13 ADMINISTRATIVE ACTIONS.
24 1. The administrator shall implement this chapter, and may
25 take acticns which the administrator deems appropriate for the
26 protection of borrowers, including but not limited to
27 conducting an investigazion or examination to determine if a
28 violation of this chapter or a rule adopted pursuant to this
29 chapter has been or may be committed.
30 2. In conductirg an investigation or proceeding under fhis
31 chapter, the administrator or an officer designatec¢ by the
32 administrator may administer oaths and affirmations, subpoena

’ 33 witnesses, compel the atiendance of witnesses, take evidence,
34 and require the preducticn of materials including reccrds

35 which the administrator deems relevant to the inquiry.

-44-
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3. Notwithstanding chapter 22, information obtained in the
course of an investigation or examination shall be kept
confidential by the administrator unless any of the following
are applticable:

a. &n order of prohibition has been issued pursuant to
section 535C.5.

b. The administrator is called as a witness to testify in
a criminal or civil proceeding.

Upon determining that it is necessary or approprlate to the
pubiic 1lnterest or for the protection of borrowers, the
administrator may disseminate informaticn concerning a
vicolation of this chapter or a rule adopted pursuant to this
chapter, by publishing the information or sharing the
information with the appropriate agency or regu:atory
authority.

Sec. 26. MNEW SECTION. 535C.1 MISREPRESENTATION OF
GOVERNMENTAL APPROVAL,

It is unlawful for a loan broker to represent or imply that
the broker has been sponscred, recommended, or approved by, ot
that the broker's abilities or qualifications have been passed
upon by the commiszioner, the insurance division, the
securities bureau, or the state of Iowa.

Sec. 27. MNEW SECTION. 535C.l6 SCOPEZ OF THE ACT.

i. The provisions of this Act apply to agreements and

offers by any person tc act as a locan broker when any of the
following apply:

a. The offer to act as a lcan broker 1s made or accepted
in this state.

b. The agreement is solicited or entered into in this

for the purpose of this section, an offer is made in
this state, wnether or not either party is then present in
this state, when either of the fcllowing apply:

a. The offer originates from this state.

b. The offer is directed by the offeror to this state and
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received at the place to which it is directed or at any post
office in this state in the case of a mailed offer.

3. For the purpcse of this section, an offer is accepLed
in this state when e:ther of the following occur:

a. The acceptance is communicated to the offeror in this
State.

b. The acceptance has not previously been communicated to
the offeror, orally, or in writing, cutside this state; and
acceptance is communicated to the offeror in this state,
whether or not either party is then present in this state when
the offeree directs it to the offeror in this state reasonably
believing the offeror to be in this state and it is received
at the place to which it is directed or at any post office in
this state in the case of a mailed acceptance.

4. An offer is not made in this state in either cf the
followlng circumstances:

a. The offer is in a newspaper which the publisher
circuiates or is circulated on the publisher's behalf in this
state, which 1s in any other publication of general, reguiar,
and paid circulation which is not published in this state, or
which 1s published in this state but has had more than two-
thirds of its circulation outside this state during the past
twelve months.

b. The offer 1s on a radio or television program
originating outside this state and received in this state.

EXPLANATION

Division I (sections 1-10) of this bill amends portions of
chapter 523B, relating t¢ business opportuaity promotions.
Section 1 provides definitions. Sectlon 2 establishes
registration requirements and provides for the discicsure of
certain information in connection with the offer ¢r sale of a
business opportunity. Sect:on 3 defines those offers or sales
of business opportunities which are nct subject to the
registration and disclosure requirements of section 2

(523B.2). Section 4 establishes bonding and minimum net worth
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requirements for any person selling or offering for sale a
business opportunity. Section 5 provides that the
administrator is to keep a register of all applications for
registration and disclosure documents filed with the
administrator. These documents are tc be open for public
inspection. Section 6 defines the liability of a person who
violates certain provisions of chapter 523B and provides that
a person may sue for rescission of the agreement, or recover
all money or other valuable consideration paid for the
business opportunity, and for actual damages, interest as
provided by law, reasonable attorney fees, and court costs.
The bill provides that a perscn making unlawful
representations or engaging in misleading advertising may be
liable for treble damages. Section 7 establishes the
authority of the commissioner in investigating any viclation
of this chapter, Section 8 provides for criminal penalties
which may apply as a result of a violation of certain
provisions of this chapter. Section 9 defines fraudulent
practices for purposes of the chapter. Section 10 defines the
scope of the chapter.

Division II (sectiaons 11-18) amends portions of the
retirement facilities (continuing care and congregate living
services) chapter, chapter 523D. Secticn 11 provides
definitions for the chapter. Section 12 establishes
information to be prcvided in a disclosure statement to a
person considering entering a facility. Section 13 requires
the delivery of the disclosure statement to current and
prospective residents. Section 14 reguires a person intending
Lo construct a facility requiated under this chapter to file
certa.n information regarding the facility, which filing shall
pe accompanied by a $250 fee. The bill provides +hat the
commissioner is to determine the feasibility ¢f the proposed
facility and requires certain steps to pe taken by tne
provider prior to the veginning cof the construczion. Section

15 requires certain information to be disclosed in a contract
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Ld N =

A

23
24
25
26
27
28
29
30
31
32
33
34
35

oo ST9 e

for continuing care or senior adult congregate living
services., Section 16 authorizes the commissioner to require
reports and conduct audits or other examinations of the
financial affairs of the provider for the purpose of
protecting the interests of the residents. Section 17
autnhorizes the commissioner to issue a compliance order and
section 18 provides for the issuance of an injunction against
a provider engaging in conduct in violation of this chapter.
Division III (sections 19-28) amends portions of the Iowa
loan brokers Act. Section 19 amends the def:nitions provided
in that chapter. Section 20 provides that a loan broker must
file certain financial documents with the administrator.
Section 21 increases the filing fee of a broker from $50 to
$150 for the filing of the initial disclosure document, and

adds a $100 filing fee to accompany the required annual

N
o

Filing. It also requires appointment of the commissioner
receive service of process. Section 22 requires a brokerage
agreement to include a descripticon of the services the broker
agrees to perform. Section 23 provides that the chapter does
not apply to activities approved by the commissioner or the
banking or savings and loan divisions in the department of
commerce. Section 24 reqguires the loan broker to maintain
certain records relating to the activities of the loan broker.
Section 25 authorizes the commissioner to investigate a broker
and to take actions appropriate for the protection of
borrowers. Section 26 provides that 1t is unlawful for a lecan
broker to represent or imply that the broker has been
recommended or approved by the commissioner or the state.

Section 27 provides for the application of the chapter.

LSB 126558V 74
~48~- mi/mc/6




ROUSE AMENDMENT TO

3 SENATE FILE 519
\ $-3685 o

Amend Senate Tile 519, as passed by the
foliows:

1. Page 1, line 14, by inserting &
"writing," the following: '"at an Imiti
exceeding five hundred doliars,".

2. Page 3, by inserting after
fol-owllg.

"4A- - i
purchaser 1S 1gat : RS
business oppo i ' ither prior
the time of th i the merchandise o

erv‘ces or withi: ix mont! £ the purchaser
ceommencing operetion ¢f the business opporturlhy
However, if payment is over a pericd of time, "I
investment” means the sum of the downpayment
total monthly payments specifiec :

3, Page 3, iine 3%, by inserti

'entity"” the following: ", provided,
does not include a government or governmenta:

rer the werd
al investment
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subdivision or agency"

4. Page 4, Line 10, by inserting after the word
"person." the fcllewing: ""Seller" does not .ncluce
the media in or by which an advertisement appears oOr
is disseminatzed.”

S. Page 8, line 3, by striking the word
inserting the following: ‘“each".

6. Page 14, by striking lLine 3, and
following: M"instituted zhirty cays af te*
effective date ¢f the registraticn.”

7. Page 14, iine 7, by striking the werds "th
order" and insercing the follewing: sunmary
crder"

8. Page 14,
words " afte:
the sellier,”.

Page 14, line
serting the following:
Page 14, line 20, Dy
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SENATE CLIP SHEET MAY 3., 1991 Page 17

S—-3685
Page 2

1 inserting the folilowing: “:espect, upon conviction,
2 is guilty of a class "D" felony. =Zach of the actw

3 specified constitutes a".

4 l6. Page 22, line 18, by inserting after :the word
5 "unlawful" the following: “"for a celler".

6 17. Page 26, line 23, oy strixing the word ",

7 which™ and inserting the following: ", Unies

8 incorporated by reference, :n whole or in par:, tne

9 disclosure statement shall not constitute par: of the

10

contract betweer. the resident and provigder. ‘he
disciosure statement”,

18. Page 27, by striking lines 9 and 10, and
thserting the following: "person, a ten percant or
dreater interest and which has provided gocds., leases,
ot services to the faclility of a value of five nundred
dollars or more within the prior twelve months or
which has contracted to provide goods, leases, or
services to the facility of a".

19. Page 27, line 13, by strixing the word
"provable" and inserting the following: ‘“actual”.

) A, :

0. Page 29y Ling 9y Dy otrikirg the word
“inciuding” and inserting the foilowing: "which shall
include™,

21. By striking page 30, line 30, through page
31, line 6, and inserting the following:

"3. In the event an amendment s filed with the
division of 1nsurance pursuant to subsection 4, the
provider shall deliver a copy of the amendment or the
amended disclosure statement to a prospective resjident
and to a prospective resident's personal
representative 1f one is appointed prior to tre
provider's acceptance of part or all of the ern-rance
fee or the execution of the continuing care or senior
congregate living services contract by the prospective
resident . "

22, Page 35, by striking line 12, and inserting
the following:

"f. A statement of the policy of the faciliziy with
regard to any healtn or financial conditions",

23. Page 35, line 15, by striking the wordés
"description of" and inserting the following:
"statement of the policy of the facility with regard
o',

24. Page 35, Iine 17, by striking the worcs
"description of" and inserting zhe following:
"statemenz of the policy of the facility with regard
to".

25. Page 36, line 3, by stiriking the wordes "a
just" and 1nserting the following: "just".

26. Page 38, line 25, oy striking the word

-2



SENATE CLI? SHEET

Page ]

1 "REPORTS" and inserting the following: ILINGS™.
27. Page 38, by striking iines 27 : ugh 3L,
28. Page 3%, line 6, by inserting r the word

"previder." the feollowing: "With the ptlion of an

examination involving new construction, arn exemination

involving a complaint by a resldent or & prospective
resident or where gocd cause exists for the lack of
prior notice, as determined by the commissioner, the
c¢ivisicn of insurance shall provide at least seven
days' pricr notice tc the facility before conducting
an on-site examination.”

29, By renumpbering and relettering as necessary.

RECEIVED FROM TEE ECUSE

BT e RN o cJES BFe LNV o PV RN

1
5
H

S-3685 FILED MAY 2, 1991
CONCURS (- /<537
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HOUSE CLIP SHEET APRIL 19, 1991 Fage 20

H-3720
Page 3
1 "REPORTS" and inserting the following: “FILINGS".
? 27. Page 38, by striking lines 27 through 31.
3 28. Page 39, line 6, by inserting after the worgd
4 "provider." the following: "With the exception of an
5 examination inveolving new construction, an examination
6 involving a complaint by a resident or a prospective
7 resident or where good cause exists for the lacik of
8 prior notice, as determined by the commissione:r, the
% division of insurance shall provide at least seven
10 days' prior notice to the facility before conducting
11 an on-site examination."
12 23. By renumbering and relettering as necessary.
By GILL of Woodbury

H-3720 FILED APRIL 18, 1991

ldogledy 572171 (g Ao02)




HOUSE CLIP SHEET APRIL 22, 1991 Page 21

SENATE FILE 519
FISCAL NOTE

A fiscal note for Senate File 519 is hereby submitted pursuant to Joint Rule
17. Data used in developing this fiscal note is available from the Legislative
Fiscal Bureau to members of the Legislature upon request.

Senate File 519 amends three existing statutes regulated by the Insurance
Division of the Department of Commerce. Division I clarifies requirements
regarding business opportunity promotions. Division II clarifies requirements
regarding retirement facilities (continuing care and <congregate living
services). Divisien III clarifies requirements regarding the Iowa Loan
Broker's Act. Changes in each of the Divisians include definitions, filing
requirements, fees and penalties, and outlining the regulatory authority of the
Insurance Commissioner.

FISCAL IMPACT:

Penalty and fee changes in this bill will increase revenues to the General
Fund. However, the Division of Insurance estimates increased revenue will be
less than $10,000. No additional staff or expenditures will be required by the
Division,

Source: Insurance Division, Department of Commerce (LSB 1265sv, MAS)

FILED APRIL 19, 1991 BY DENNIS PROUTY, FISCAL DIRECTOR

M
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CONATE RILE

line 14,
"writing," the folilowing:
exceeding five hundred do

2. ©Page 3, by insertin
following:

"4A. "Initial investment” means the total amount
purchaser is obligated to pay under the terms of tne
business opportunity contract either prior tc Or ac
the time of the deliverv of the merchandise orf
services or within six months of the purchaser
commencing overation of the business opportunity.
However, if payment is over a pericd of time, "inltial
investment" means the sum of the dowrpayment and iue
total monthly payments syec--ieﬁ in :ne COﬁb act.'

3. Dage 3, Line 35, by inserting after the woic
"entity" the following: ", proviced, ﬂoweqer, cerson
does not ilnciude & government Or cove~hme tal
subdivision or agency”

4, ©Page 4, line 10, by in ing after the werd
“nerson." the foXllowing: “ does not include
the media in or by which : nt appears or
is disseminazed.”
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9. ?Pzge 14, line 18, by striking the worc
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10. ©Page 14, line 20, by striking =he word
"prior".
LI, By striking pag line 33, througnh page
15, Line 3.
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inserting the following: 'respect, upon Conviciion,

is quilty of a class "D" feleny. E2ach cf rhe accs
specified constitutes a".
16. Page 22, line 318, by inserting after tne word

"unlawful" the following:s "for a seller™.

17. Page 26, line 23, by strixing the wc:zd ",
whicn® and inserting the fellowing: ". Unless
incorporated by refecence, in whole or in part, che
disciosure statemens shall not constitute parct of tne
contract between the residenc and provider. The

disclosure statement”.

i®. Page 27, by striking lines 3 and 1, and
irserting the following: “person, a ten percent oOr
reater interest and which nes provided goods. leases,
¢ =ervices to the facility of a valive of five hundred
‘silar. or more within the prior twelve months or
which nes contracted to provide goods, leases. OF

- 1

services to the facility o a".

ﬁ\l\o*’

i%., Page 27, line 13, Dby sktriking the word
“probable” and insphting che following: Tactual'.
20. Page 29, line 5, by strixing the \CIG

and inserting tne following:

2i. By striking page 30, iine 30, through page
3i, line 6, and insercting tni nllowing:

"3 n the svent an amendme“t 15 filed wich in2
division of insurance pursuant to subsectlon &, the
orovider shall deiiver a copy of the amendment cr the
zmenced disclosure statemen: to a prospective resident
and to a prospective resident’'s personal
representacive if one is appointed prior to the
provider's acceptance of part or all of t“e entrance
fee or tne execution of the continulag care Cr Senior
congregate llving services contract by the prospective

sident."

22. Page 35, by striking line 12, and inserting

the foilowing:

“f. A statement of the policy of the facliity with
regard o any healtix or financiail conditions”

23. Page 35, iine 15, by striking the words
“description of" and inserting the foilowing:
"statement of the policy of the facility with regard
to‘i

24. Page 35, line 17, by striking the woids
"description of" and inserting the followirg:
"sratement of the policy of the facility with recard

25. Page 36, iine 3, by strixing the words ‘a
sust® and ingerzing the following: "iust”®
26. Page 38, line 25, by szriking the word
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Keve svent SENATE,/HEOUSE FILe 2/ 7
BY (PROPOSED DEPARTMENT OF
COMMERCE/INSURANCE
DIVISION BILL)

Passed Senate, Date Passed House, Date

Vote: Ayes Nays Vote: Ayes Nays
Approved

A BILL FOR

An Act relating to entities and subject matter subject to
regulation under the regulated industries unit of the division
of insurance, including business opportunity promotions,
continuing care and senior adult congregate living retirement
communities, and loan brokers, establishing certain fees, and
making penalties applicable.

BE IT ENACTED BY THE GENERAL ASSEMBLY CF THE STATE OF IOWA:

TLSB 1265DP 74
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DIVISION I

Section 1. Section 523B.1, Code 1%91, is amended by
striking the section and inserting in lieu thereof the
following:

523B.1 DEFINITIONS.

l. "Administrator" means the commissioner of insurance or
the deputy appointed under section 502.601.

2. "Advertising" means a circular, prospectus,
advertisement, or other material, or a communication by radio,
television, pictures, or similar means used in connection with
an offer or sale of a business opportunity.

3. a. "Business opportunity" means a contract or
agreement, between a seller and purchaser, express or implied,
orally or in writing, where the parties agree that the seller
or a person recommended by the seller is to provide to the
purchaser any products, equipment, supplies, materials, or
services for the purpose of enabling the purchaser to start a
business, and the seller represents, directly or indirectly,
orally or in writing, any of the following:

(1) The seller or a person recommended by the seller will
provide locations or assist the purchaser in finding locations
for the use or operation of vending machines, racks, display
cases, or other similar devices, on premises which are not
owned or leased by the purchaser or seller.

{2) The seller or a person recommended by the seller will
provide or assist the purchaser in finding outlets or accounts
for the purchaser's products or services.

(3) The seller or a person specified by the seller will
purchase any or all products made, produced, fabricated,
grown, bred, or modified by the purchaser,

{4) The purchaser will derive income from the business
which exceeds the price paid to the seller.

(5) The seller will refund all or part of the price paid
to the seller, or repurchase any of the products, equipment,

or supplies provided by the seller or a person recommended by

_1_
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the seller, if the purchaser is dissatisfied with the
business.

(6) The seller will provide a marketing plan.

b. "Business opportunity” does not include any of the
following:

(1) An offer or sale of an ongoing business operated by
the seller which is to be sold in its entirety.

(2) An coffer or sale of a business opportunity to an
ongoing business where the seller will provide products,
equipment, supplies, or services which are substantially
similar to the products, equipment, supplies, or services sold
by the purchaser in connection with the purchaser's ongoing
business.

{3) An offer or sale of a business opportunity which
involves a marketing plan made in conjunction with the
licensing of a federally registered trademark or federally
registered service mark provided that the seller has a minimum
net worth of one million deollars as determined on the basis of
the seller's most recent audited financial statement prepared
within thirteen months of the first offer in this state. Net
worth may be determined on a consolidated basis if the seller
is at least eighty percent owned by one person and that person
expressly guarantees the obligations of the seller with regard
to the offer or sale of a business opportunity claimed to be
excluded under this subparagraph.

(4) An offer or sale of a business opportunity by an
executor, administrator, sheriff, receiver, trustee in
bankruptcy, gquardian, or conservator, or a judicial offer or
sale of a business opportunity.

(5) The renewal or extension of a business opportunity
contract or agreement entered into under this chapter or prior
to July 1, 1981.

4. "“Franchise" means a contract or agreement between a
seller and a purchaser, express or implied, orally or in
writing, where the parties agree to both of the following:

-2-
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{a) A franchisee is granted the right to engage in the
business of offering, selling, or distributing goods or
services under a marketing plan prescribed in substantial part
by a franchisor.

(b) The operation of the franchisee's business pursuant to
such a plan is substantially associated with the franchisor's
business and trademark, service mark, trade name, logotype,
advertising, or other commercial symbol designating the
franchisor or its affiliate.

For the purposes of this subsection, "franchisee” means a
person to whom a franchise is granted and "franchisor" means a
person who grants a franchise.

5. "Marketing plan" means advice or training, provided to
the purchaser by the seller or a person recocmmended by the
seller, pertaining to the sale of any products, equipment,
supplies, or services. The advice or training may include,
but is not limited to, preparing or providing any of the
following: .

a. Promotional literature, brochures, pamphlets, or
advertising materials.

b. Training regarding the promotion, operation, or
management of the business opportunity.

¢. Operational, managerial, technical, or financial
guidelines or assistance.

6. "Offer" or "offer to sell" means an attempt to dispose
of a business opportunity for value, or solicitation of an
offer to purchase a business opportunity.

7. "Ongoing business" means an existing business that for
at least six months prior to the offer, has been operated from
a specific location, has been open for business to the general
public, and has substantially all of the equipment and
supplies necessary for operating the business.

8. "Person" means an individual, corporation, trust,
partnership, incorporated or unincorporated association, or .
any other legal entity.
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9. "Purchaser" means a person who enters into a contract
or agreement for the acquisition of a business opportunity or
a person to whom an offer to sell a business opportunity is
directed.

10. "Sale" or "sell" includes every contract or agreement
of sale, contract to sell, or disposition of, a business
opportunity or interest in a business opportunity for value.

1l1. "Seller" means a person who sells or offers to sell a:
business opportunity or an agent or other person who directly
or indirectly acts on behalf of such a person.

Sec. 2. Section 523B.2, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

523B.2 REGISTRATION.

1. REQUIREMENT. It is unlawful to offer or sell a
business opportunity in this state unless the business
opportunity is registered under this chapter or is exempt
under section 523B.3A.

2. DISCLOSURE. a. To register a business opportunity,
the seller shall file with the administrator one of the
disclosure documents as provided in paragraph "b" with the
appropriate cover sheet as required by subsection 8, paragraph
"b", a consent to service of process as specified in
subsection 3, and the appropriate fee as required by
subsection 7.

b. The disclosure document required in paragraph "a" shall
be in one of the following forms:

(1) A uniform franchise dffering circular prepared in
accordance with the guidelines adopted by the north American
securities administrators assoclation, inc., as amended
through September 21, 1983. The administrator may by rule
adopt any amendment to the uniform franchise offering circular
that has been adopted by the north American securities
administrators association, inc.

(2) A disclosure document prepared pursuant to the federal
trade commission rule entitled "Disclosure requirements and

-3~
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prohibitions concerning franchising and business opportunity
ventures", 16 C.F.R. § 436 (1979). The administrator may by
rule adopt any amendment to the disclosure document prepared
pursuant to 16 C.F.R. § 436 (1979), that has been adopted by
the federal trade commission,

(3) A disclosure document prepared pursuant to subsection
8.

3. CONSENT TO SERVICE. A seller shall file, on a form as
the administrator may prescribe, an irrevocable consent
appointing the administrator or the administrator's successor
in office to be the seller's attorney to receive service of
any lawful process in a noncriminal suit, action, or
proceeding against the seller or the seller's successor,
executor, or administrator which arises under this chapter
after the consent has been filed, with the same force and
validity as if served personally on the person filing the
consent, Service may be made by leaving a copy of the process
in the office of the administrator, but is not effective
unless the plaintiff or petitioner, who may be the
administrator or the attorney general, in a suit, action, or
proceeding, forthwith sends notice of the service and a copy
of the process by registered or certified mail to the
defendant's or respondent's address on file with the
administrator, and the plaintiff's affidavit of compliance
with this subsection is filed in the case on or before the
return date of the process, if any, or within such further
time as the court allows.

4. EFFECTIVE DATE. A registration automatically becomes
effective upon the expiration ¢f the tenth full business day
after the complete filing, provided that no order has been
issued or proceeding is pending under subsection 10. The
administrator may by order waive or reduce the time period
prior to effectiveness, provided that a complete filing has
been made. The administrator may by order defer the effective
date until the expiration of the tenth full business day after

...5_
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the filing of an amendment.

5. PERIOD. The registration is effective for one year
commencing on the date the registration becomes effective and
may be renewed annually upon the filing of a current
disclosure document accompanied by any documents or
information that the administrator may by rule or order
require., Fallure to renew upon the close of the one-year
period of effectiveness will result in expiration of the
registration. The administrator may by rule or order require
the filing of a sales report.

6. FILING RULE. The administrator may by rule require the
filing of all proposed literature or advertising prior to its
use.

7. FILING FEE. The seller shall pay a five hundred dollar
filing fee with the initial disclosure statement filed under
subsection 2 and a two hundred fifty dollar annual renewal
fee. The administrator shall by rule periodically revise
these fees to ensure that they defray the costs of
administration of this chapter.

8. DISCLOSURE REQUIREMENTS.

a. It 1s unlawful to offer or sell a business opportunity
required to be registered pursuant to this chapter unless a
written disclosure document as filed under subsection 2 is
delivered to each purchaser at least ten business days prior
to the earlier of the execution by a purchaser of a contract
or agreement imposing a binding legal obligation on the
purchaser or the payment by a purchaser of any consideration
in conneciion with the offer or sale of the business
opportunity.

b. The disclosure document shall have a cover sneet which
is entitled, in at least ten-point bold type, "DISCLOSURE
REQUIRED BY IOWA LAW." Under the title shall appear the
following statement in at least ten-point type: "The
registration of this business opportunity does not constitute
approval, recommendation, or endorsement by the state of Iowa.
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The information contained in this disclosure document has not
been verified by this state. If you have any questions or
concerns about this investment, seek professional advice
before you sign a contract or make any payment. You are to be
provided ten (10) business days to review this document before
signing a contract or agreement or making any payment to the
seller or the seller's representative."

The seller's name and principal business address, along
with the date of the disclosure document, shall also be
provided on the cover sheet. No other informaticn shall
appear on the cover sheet,

Cc. Unless the seller uyses a disclosure document as
provided in subsection 2, paragraphs "a" and "b", the
disclosure document shall contain the following information:

(1) The names and residential addresses of those
salespersons who will engage in the offer or sale of the
business opportunity in this state.

(2) The name of the seller, whether the seller is doing
business as an individual, partnership, corpecration, or other
entity; the names under which the seller has done, is doing,
or intends to do business; and the name of any parent or
affiliated company that will engage in business transactions
with purchasers or that will take responsibility for
statements made by the seller.

(3) The names, addresses, and titles of the seller's
officers, directors, trustees, general managers, principal
executives, agents, and any other persons charged with
responsibility for the seller's business activities relating
to the sale of the business opportunity.

(4) Prior business experience of the seller relating to
business opportunities incliuding all of the following:

(a) The name, address, and a description of any business
opportunity previously offered by the seller.

(b) The length of time the seller has offered each such
business opportunity.
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{c) The length of time the seller has conducted the
business opportunity currently being offered to the purchaser.
(5) With respect to a person identified in subparagraph

{3), all of the following:

(a) A description of the person's business experience for
the ten-year period preceding the filing date of this
disclosure document. The description of business experience
shall list principal occupations and employers.

{b) A listing of the person's educational and professional
background, including the names of schools attended and
degrees received, and any other information that will
demonstrate sufficient knowledge and experience to perform the
services proposed.

(6) Whether any of the following apply to the seller or
any person identified in subparagraph (3):

(a) The seller or other person has been convicted of a
felony, pleaded nolc contendere to a felony charge, or has
been the subject of a criminal, civil, or administrative
proceedings alleging the violation of a business opportunity
law, securities law, commodities law, or franchise law, or
alleging fraud or deceit, embezzlement, fraudulent conversion,
restraint of trade, an unfair or deceptive practice,

‘misappropriation of property, or making comparable

allegations,
(b) The seller or other person has filed for bankruptcy,
been adjudged bankrupt, or been reorganized due to insolvency,

or was an owner, principal officer, or general partner of a
person, or any other person that has filed for bankruptcy or

was adjudged bankrupt, or been reorganized due to insolvency
during the last seven years.

(7) The name of any person identified in subparagraph (6),
the nature of and thé parties to the action or proceeding, the
court or other forum, the date of the institution of the
action, the docket references to the action, the current
status of the action or proceeding, the terms and conditions

-8~
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of any order or decree, and the penalties or damages assessed
and terms of settlement.

(8) The initial payment required, or if the exact amount
cannot be determined, a detailed estimate of the amount of the
initial payment to be made to the seller.

{9) A detailed description of the actual services the
seller agrees to perform for the purchaser.

{(10) B detailed description of any training the seller
agrees to provide for the purchaser.

(11) A detailed description of services the seller agrees
to perform in connection with the placement of eguipment,
products, or supplies at a location, as well as any agreement
necessary in order to locate or operate equipment, products,
or supplies on premises which are not owned or leased by the
purchaser or seller.

(12) A detailed description of any license or permit that
will be necessary in order for the purchaser to engage in or
operate the business opportunity.

{13) The business opportunity seller that is required to
secure a bond pursuant to section 523B.4 shall include in the
disclosure document the following statement: "As required by
the State of Iowa, the seller has secured a bond issued by
{insert name and address of surety company), a surety company,
authorized to do business in this state. Before signing a
contract or agreement to purchase this business opportunity,
you should check with the surety company to determine the
bond's current status."

{14) Any representations made by the seller to the
purchaser concerning sales or earnings that may be made from
this business opportunity, including, but not limited to the
following:

{a) The bases or assumptions for any actual, average,
projected, or forecasted sales, profits, income, or earnings.

(b) The total number of purchasers who, within a period of

three years of the date of the disclosure document, purchased
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a business opportunity involving the product, equipment,

supplies, or services being offered to the purchaser.

{(¢) The total number of purchasers who, within three years
of the date of the disclosure document, purchased a business
opportunity involving the product, eguipment, supplies, or
services being offered to the purchaser who, to the seller's
knowledge, have actually received earnings in the amount or
range specified.

{(15) A detailed description of the elements of a guarantee
made by a seller to a purchaser. The description shall
include, but is not limited to, the duration, terms, scope,
conditions, and limitations of the guarantee.

{16) A statement including all of the following:

(a} The total number of business opportunities that are
the same or similar in nature to those being sold or organized
by the seller,

(b) The names and addresses of purchasers who have
requested a refund or rescission from the seller within the
last twelve months and the number of those who have received
the refund or rescission.

(c) The total number of business opportunities the seller
intends to sell in this state within the next twelve months.

{d) The total number of purchasers known to the seller to
have failed in the business opportunity.

(17) A statement describing any contractual restrictions,
prohibitions, or limitations on the purchaser's conduct.
Attach a copy of all business opportunities and other
contracts or agreements proposed for use or in use in this
state including, without limitation, all lease agreements,
option agreements, and purchase agreements.

{18) The rights and obligations of the seller and the
purchaser regarding termination of the business opportunity
contract or agreement.

{(19) A statement accurately describing the grounds upon
which the purchaser may initiate legal action to terminate the

-10=-




® ~ N on W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

business opportunity contract or agreement.

(20) A copy of the most recent audited financial statement
of the seller, prepared within thirteen months of the first
offer in this state, together with a statement of any material
changes in the financial condition of the seller from that
date. The administrator may allow the seller to submit a

limited review in order to satisfy the requirements of
subparagraph (13).

(21) A list of the states in which this business
opportunity is registered.

(22) A list of the states in which this disclosure
document is on file.

(23) A list of the states which have denied, suspended, or
revoked the registration of this business opportunity.

(24) A section entitled "Risk Factors"” containing a series
of short concise statements summarizing the principal factors
which make this business opportunity a high risk or one of a
speculative nature. Each statement shall include a cross-
reference to the page on which further information regarding
that risk factor can be found in the disclosure document.

(25) Any additional information as the administrator may
require by rule or order.

9., CONTRACT OR AGREEMENT PROVISIONS.

a. It is unlawful to offer or sell a business opportunity
required to be registered unless the business opportunity
contract or agreement is in writing and a copy of the contract
Or agreement is given to the purchaser at the time the
purchaser signs the contract or agreement,

b. The contract or agreement is subject to this chapter
and section 714.16.

c. Contracts or agreements shall set forth in at least
ten-point type or equivalent size, if handwritten, all of the
following:

{1) The terms and conditions of any and all payments due
to the seller,

_ll_.
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(2) The seller's principal business address and the name
and address of the seller's agent in this state authorized to
receive service of process.

(3) The business form of the seller, whether corporate,
partnership, or otherwise,

{4) The delivery date, or when the contract provides for a
periodic delivery of items to the purchaser, the approximate
delivery date of the product, equipment, or supplies the
seller is to deliver to the purchaser to enable the purchaser
to start business.

{(5) Whether the product, equipment, or supplies are to be
delivered to the purchaser's home or business address or are
to be placed or caused to be placed by the seller at locations
owned or managed by persons other than the purchaser.

(6) A statement that accurately states the purchaser's
right to void the contract under the circumstances and in the
manner set forth in section 523B.6,

(7) The cancellation statement appearing in section 82.2.

10. DENIAL, SUSPENSION, OR REVOCATION OF REGISTRATION.

a. The administrator may issue an order denying
effectiveness to, or suspending or revoking the effectiveness
of, any registration if the administrator finds that the order
is in the public interest and any of the following:

(1) The registration as of its effective date or as of any
earlier date in the case of an order denying effectiveness,
any amendment as of its effective date, or any report is
incomplete in any material respect or contains any statement
which is, in the light of the circumstances under which it was
made, determined by the administrator to be false or
misleading with respect to any material fact.

(2) Any provision of this chapter or any rule, order, or
condition lawfully imposed under this chapter has been
willfully vioclated, in connection with the business
opportunity, by either of the following:

{a) The person filing the registration.

~12-




(b) The seller, any partner, officer, or director of the
seller, any person occupying a similar status or performing
similar functions, or any person directly or indirectly
controlling or controlled by the seller, but only if the
person filing the registration is directly or indirectly
controlled by or acting for the seller.

(3) The business opportunity registered or sought to be
registered is the subject of an administrative order denying,
suspending, or revoking a registration or a permanent or
temporary injunction of any court of competent jurisdiction,
However, the administrator shall not do either of the
following:

(a) Institute a proceeding against an effective
registration under this paragraph more than one year from the
date of the order or injunction relied on.

(b) Enter an order under this paragraph on the basis of an
order or injunction entered under any other state act unless
that order or injunction was based on facts which would
currently constitute a ground for an order under this section.

{(4) The seller's enterprise or method of business, or that
of the business opportunity, includes or would include
activities which are or would be illegal where performed.

{5) The business opportunity or the offering of a business
opportunity has worked or tended to work a fraud upon
purchasers or would operate to work such a fraud.

(6) There has been a failure to file any documents or
informat{pn required under subsection 2,

(7) The seller has failed to pay the proper filing fee.
However, the administrator shall vacate any order issued
pursuant to this subparagraph when the deficiency has been
corrected.

(8) The seller's literature or advertising is misleading,
incorrect, incomplete, or deceptive.

b. The administrator shall not institute a proceeding
under this subsection against an effective registration on the
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basis of a fact or transaction known to the administrator when
the registration became effective unless the proceeding is

instituted within the next thirty days.

€. (1) The administrator may by order summarily postpone
or suspend the effectiveness of the registration pending final
determination of a proceeding under this subsection.

{2) Upon the entry of the order, the administrator shall
promptly notify the seller that the order has been entered and
of the reasons for entering the order and that within fifteen
days after the receipt of a written request the matter will be
set down for hearing.

(3) If no hearing is requested the order will remain in
effect until it is meodified or vacated by the administrator.
If a hearing is requested or ordered, the administrator, after
notice of an opportunity for hearing to the seller, may modify
or vacate the order or extend the order until final
determination.

d. A stop order shall not be entered under any part of
this subsection, except under subparagraph (1) of paragraph
"¢", without appropriate prior notice to the seller, an
opportunity for hearing, and written findings of fact and
conclusions of law in accordance with chapter 17A.

e. The administrator may vacate or modify an order issued
under this subsection if the administrator finds that the con-
ditions which prompted its eantry have changed or that it 1is
otherwise in the public¢ interest to do so.

Sec. 3. Section 523B.3, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

5238.3 EXEMPTIONS FROM REGISTRATION AND DISCLOSURE.

1. TYPES OF EXEMPTIONS. The following business
opportunities are exempt from the requirements of section
523B.2:

a. The offer or sale of a business opportunity for which
the purchaser is required to make a payment to the seller or a
person recommended by the seller not to exceed two hundred

-1 4~




O 0 ~ G b W o

W W W W W W R KD R R R R RN O R e e e
Vi b W O W s W s W O W S YN WD

fifty dollars during the period from any time before
commencing operation to within six months after commencing
operation of the business opportunity.

b. The offer or sale of a business opportunity 1f the
purchaser is a bank, savings and loan association, trust
company, insurance company, credit union, or investment
company as defined by the federal Investment Company Act of
1940, a pension or profit-sharing trust, or other financial
institution or institutional buyer, or a dealer registered
pursuant to chapter 502, whether the purchaser is acting for
itself or in a fiduciary capacity.

€. The offer or sale of a business opportunity which is
defined as a franchise under section 523B.1, subsection 4,
provided that the seller delivers to each purchaser at the
earlier of the first personal meeting between the seller and
the purchaser, or ten business days prior to the earlier of
the execution by a purchaser cof a contract or agreement
imposing a binding legal obligation on the purchaser or the
payment by a purchaser of any consideration in connection with
the offer or sale of the business opportunity, one of the
following disclosure documents:

(1) A uniform franchise-offering circular prepared in
accordance with the guidelines adopted by the north American
securities administrators association, inc., as amended
through September 21, 1983.

{2) A disclosure document prepared pursuant to the federal
trade commission rule entitled "Disclosure requirements and
prohibitions concerning franchising and business opportunity
ventures", 16 C.F.R. § 436 {(1979).

For the purposes of this paragraph, a perscnal meeting
means a face-to-face meeting between the purchaser and the
seller or their representatives, which is held for the purpcse
of discussing the offer or sale of a business opportunity.
The administrator may by rule adopt any amendment to the
uniform franchise-offering circular that has been adopted by
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the north American securities administrators association,
inc., or any amendment to the disclosure document prepared
pursuant to the federal trade commission rule entitled
"Disclosure requirements and prohibitions concerning
franchising and business opportunity ventures", 16 C.F.R. §
436 (1979), that has been adopted by the federal trade
commission.

d. The offer or sale of a business opportunity for which
the cash payment made by a purchaser does not exceed five
hundred dollars and the payment is made for the not-for-profit
sale of sales demonstration equipment, material, or samples,
or the payment is made for product inventory sold to the
purchaser at a bona fide wholesale price,

e. The offer or sale of a business opportunity which the
administrator exempts by order or a class of business oppor-
tunities which the administrator exempts by rule upon the
finding that the exemption would not be contrary to public
interest and that registration would not be necessary or ap-
propriate for the protection of purchasers.

2. DENIAL OR REVOCATION OF EXEMPTIONS.

a. The administrator may by order deny or revcke an
exemption specified in this section with respect to a par-
ticular offering of one or mere business opportunities. An
order shall not be entered without appropriate prior notice to
all interested parties, opportunity for hearing, and written
findings of fact and conclusions of law.

b. If.the public interest or the protection of purchasers
so requires, the administrator may by order summarily deny or
revoke any of the specified exemptions pending final deter-
mination of any proceedings under this section. Upon entry of
the order, the administrator shall promptly notify all
interested parties that it has been entered and of the reasons
for entering the order and that within fifteen days of the
receipt of a written request the matter will be set down for
hearing. If a hearing is not requested the order shall remain
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in effect until it is modified or vacated by the
administrator. If a hearing is requested or ordered, the
administrator, after notice of an opportunity for hearing to
all interested persons, shall not modify or vacate the order
or extend it until final determination.

c. An order under this section shall not operate retro-
actively.,

d. A person does not violate section 523B.2 by reason of
an offer or sale effected after the entry of an order under
paragrapnh "b" if the person sustains the burden of proof that
the person did not know, and in the exercise of reasonable
care could not have known, of the order.

3. BURDEN OF PROOF. 1In an administrative, civil, or
criminal proceeding related to this chapter, the burden of
proving an exemption, an exception from a definition, or an
exclusion from this chapter, is upon the person claiming it.

Sec. 4. Section 523B.4, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

S23B.4 MINIMUM NET WORTH OR BOND REQUIREMENT.

1. In connection with an offer or sale of a business
opportunity, a seller shall not make or use any of the repre-
sentations set forth in section 523B.1, subsection 3,
paragraph "a", subparagraphs (4) and {5), unless the seller
has at all times a minimum net worth of twenty-five thousand
dollars as determined in accordance with generally accepted
accounting principles. In lieu of the minimum net worth
requirement, the administrator may, by rule or order, require
a business opportunity seller to obtain a surety bond issued
by a surety company authorized to do business in this state,
The surety bond must be in an amount not less than twenty-five
thousand dollars and shall be for the benefit of any
purchaser. The administrator may by rule or order increase
the amount of the bond for the protection of purchasers and
may require the seller to file reports of all sales in this
state to determine the apprcpriate amount of bond.

1 7
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2. If the seller is required to obtain a surety bond, the
seller shall maintain a surety bond for the duration of the
guarantee Or representation giving rise to the surety bond
requirement. Upon expiration of the period of the guarantee,

tho coller may allow the curety bond to lapse if the seller
gives notice to the administrator and all business opportunity
purchasers in this state at least thirty days prior to the
lapse of the bond.

Sec. 5. Section 523B.5, Code 1991, is amended by striking
the section and inserting in lieu therecf the fcollowing:

S23B.5A ADMINISTRATIVE FILES AND OPINIONS.

1. A document is filed when the document is received by
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the administrator.

2. The administrator shall keep a register of all appli-
cations for registration and disclosure documents which are or
have been effective under this chapter and all orders which
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have been entered under this chapter.
3. Unless otherwise provided by law, a registration
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statement, filing, application, or report filed with the
administrator is open for public inspection,
4. The administrator may honor a written request from an
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interested person for an interpretative opinion upon the pay-
ment of a fee of one hundred dollars.

Sec. 6. Section 523B.7, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

523B.7 LIABILITY -- REMEDIES.

1. a. A person who vioclates section 523B.4 or section
523B.2, subsection 1, 8, or 9, is liable to the purchaser in
an action for rescission of the agreement, or for recovery of
all money or other valuable consideration paid for the
business opportunity, and for actual damages together with
interest as determined pursuant to section 668.13 from the
date of sale, reasonable attorney's fees, and court costs.
@ b. A person who violates section 523B.12, subsection 2 or

w35 3, is liable to the purchaser who may sue either at law or in
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equity for rescission, or for recovery of all money or other
valuable consideration paid for the business opportunity, and
for the recovery of treble damages together with interest as

determined pursuant to section 668.13 from the date of sale,
reascnable attorney's fees, and court costs.

c. A person who violates section 523B.2, subsection 8, or
section 523B.12, subsection 2 or 3, or who breaches a business
opportunity contract or agreement or an obligation arising
under the contract or agreement, is liable to the purchaser
who may sue the surety of the seller's bond, either at law or
in equity, to recover all money or other valuable
consideration paid for the business opportunity and actual
damages, together with interest as determined pursuant to
section 668.13 from the date of sale, reasconable attorney's
fees, and court costs. The liability of the surety shall not
exceed the amount of the bond.

2. Every person who directly or indirectly controls a
party liable under this section, every partner in a
partnership so liable, every principal executive officer or
director of a corporation so liable, every person occupying
similar status in, or performing similar functions for, and
every employee of, a party so liable who materially aids in
the act or transaction constituting the violation is also
liable jointly and severally with and to the same extent as
the party, unless the person liable as a result of the
person's relationship with the liable party as defined under
this section proves that the person did not know, and in the
exercise bf reasonable care c¢ould not have known of the
existence of the facts constituting the alleged liability.
Among the persons held liable, a party paying more than the
party's percentage share of damages may recover judgment for
contribution upon motion to the court or in a separate action.

3. An action shall not be maintained under this section
unless commenced within three years after the act or

transaction constituting the violation, or within one year
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after the discovery of the facts constituting the vioclation,
whichever period later expires.

4. The rights and remedies available pursuant to this
chapter are 1in addition to any other rights or remedies that
may exist at law or in equity.

Sec. 7. Section 523B.8, subsection 2, Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following:

2. a. The administrator may do any of the following:

(4) MM@ke puBAAG oF Privale investigaviond within of
ocoutside of this state as the administrator deems necessary to
determine whether a person has violated or is about,to violate
a provision of this chapter or a rule or order under this
chapter, or to aid in the enforcement of this chapter or in
the prescribing of rules and forms under this chapter.

{2) Require or permit a person to file a statement, under
cath or otherwise as the administrator determines, as to all
the facts and circumstances concerning the matter to be

investigated.
{3) Publish information concerning a violation of this
chapter or a violation of a rule or order under this chapter.

b. For the purpose of an investigation or proceeding under
this chapter, the administrator or an officer designated by
the administrator may administer ocaths and affirmations,
subpoena witnesses, compel the attendance of witnesses, take
evidence and require the production of books, papers,
correspondence, memoranda, agreements, or other documents or
records which the administrator deems relevant or material to
the inquiry.

¢c. If a person resists or refuses to obey a subpoena
issued to that person, the district court upon application by
the administrator may issue to the person an order requiring
the person to appear before the administrator, to produce
documentary evidence if so ordered, or to give evidence
related to the matter under investigation. Failure to obey

-20~




'..J

W ~ N s W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

the order of the court is punishable as a contempt of court.
d. A person is not excused from attending and testifying
or from producing a document or record before the
administrator or an officer designated by the administrator,
on the grounds that the testimony or evidence, documentary or
otherwise, required by the administrator may tend to
incriminate the person or subject the person to a penalty or
forfeiture. However, an individual shall not be prosecuted or

subjected to a penalty or forfeiture on account of a
transaction, matter, or thing concerning which the person is
compelled, after claiming the person's privilege against self-
incrimination, to testify or pfoduce, except that the
individual testifying is not exempt from prosecution and
punishment for perjury or contempt related to such testimony.

Sec. 8. Section 523B.ll, subsection 1, Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following:

1. A seller who willfully violates section 523B.4, section
523B.2, subsection 1, 8, or 9, or section 523B.12, subsection
2, who willfully violates a rule under this chapter, who
willfully violates an order of which the person has notice, or
who violates section 523B.12, subsection 1, knowing that the
statement made was false or misleading in any material
respect, is subject to a fine of not more than ten thousand
dollars or imprisonment not to exceed five years, or both, for
each offense. Each of the acts specified constitutes a
separate offense and a prosecution or conviction for any one
of such offenses does not bar prosecution or conviction for
any other offense.

Sec. 9. NEW SECTION. 523B.12 FRAUDULENT PRACTICES.

1. MISLEADING FILINGS. It is unlawful to make or cause to
be made, in a document filed with the administrator or in a

proceeding under this chapter, a statement which is, at the
time and in the light of the circumstances under which it is
made, false or misleading in a material respect or, in
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connection with such a statement, to omit to state a material
fact necessary in order to make the statement made, in the
light of the circumstances under which it is made, not
misleading.

2. (UNLAWFUL REPRESENTATIONS. The fact that an application
for registration has been filed or the fact that a business
opportunity is effectively registered does not constitute a
finding by the administrator that a document filed under this
chapter is true, complete, and not misleading. The fact that
an application for registration has been filed, that a
business opportunity is effectively registered, or that an
exemption or exception is available for a business opportunity
does not mean that the administrator has passed in any way
upon the merits or qualifications of, or recommended or given
approval to, a person or business opportunity. It 1s unlawful
to make, or cause to be made, to a purchaser, any
representation inconsistent with this subsection.

3. ADVERTISING. It is unlawful, in connection with the
offer or sale of a business opportunity in this state, to
publish, circulate, or use advertising which contains an
untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements made,
in the light of the circumstances under which they are made,
not misleading.

Sec. 10. NEW SECTION. S523B.13 SCOPE -- SERVICE OF
PROCESS.

1. The provisions of this chapter concerning sales and
offers to sell apply to persons who sell or offer to sell a

business opportunity when any of the following apply:

a. An offer to sell is made in this state.

b. An offer to purchase is made and accepted in this
state.

c. The purchaser is domiciled in this state and the
business opportunity is or will be operated in this state.

2. For the purpose of this section, an offer to sell is
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made in this state, whether or not either party is then
present in this state, when either of the following apply:

a. The offer originates from this state.

b. The offer is directed by the offeror to this state and
received at the place to which the offer is directed or at a
post office in this state in the case of a mailed offer.

3. For the purpose of this section, an offer toc sell is
accepted in this state when both of the following occur:

a. The acceptance is communicated to the offeror in this
state.

b. The acceptance has not previously been communicated to
the offeror, orally, or in writing, ocutside this state. For
the purpose of this section the acceptance is communicated to
the offercr in this state, whether or not either party is then
present in this state, when the offeree directs it to the
offeror in this state reasonably believing the offeror to be
in this state, and the acceptance is received at the place to
which it is directed or at a post office in this state in the
case of a mailed acceptance.

4. An offer to sell is not made in this state under either
of the following circumstances:

a. If the offer appears in a bona fide newspaper or other
publication of general circulation which is not published in
this state, or which is published in this state but has had
more than two-thirds of its circulation outside this state
during the past twelve months.

b. If. the cffer is made on a radic or television program
originating outside this state which is received in this
state,

5. A person who engages in conduct prohibited or made
actionable under this chapter and who has not filed a consent
to service of process is deemed to havé appointed the
administrator to be the peréon’s attorney for purposes of
service of any lawful process in a noncriminal suit, action,
or proceeding against the person or the person's successor,
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executor, or administrator, which is the result of that
conduct and which is brought under this chapter or is pursuant
to a rule or order under this chapter. Service shall be made
by leaving a copy of the process in the office of the
administrator. The service is effective after both of the
following have occurred:

a. The plaintiff, who may be the administrator, in a suit,
action, or proceeding instituted by the administrator, sends
notice of the service and a copy of the process by certified
or registered mail to the defendant's or respondent's last
known address or takes other steps which are reasonably
calculated to give actual notice.

b. The plaintiff's affidavit of compliance with this
subsection is filed on or before the return day of the
process, if any, or within such further time as the court

allows.
6. When process is served under this section, the court,
or the administrator in a proceeding before the administrator,

shall order such continuance as may be necessary to afford the
defendant or respondent reasonable opportunity to defend.
DIVISION II
Sec. 1ll. Section 523D.1, Code 1991, is amended by striking
the section and inserting in lieu thereof the feollowing:

523D.1 DEFINITIONS.

As used in this chapter, unless the context otherwise
requires:

1. "Cpmmissioner" means the commissioner of insurance or
the deputy appointed under section 502.601.

2. "Continuing care"” means housing together with
supportive services, nursing services, medical services, or
other health related services, furnished to a resident,
regardless of whether or not the lodging and services are
provided at the same location, with or without cother periodic
charges, and pursuant to one or more contracts effective for
the life of the resident or a pericd in excess of one year,
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including mutually cancellable contracts, and in consideration
of an entrance fee.

3. "Continuing care retirement community" means a facility
which provides continuing care to residents other than
residents related by consanguinity or affinity to the person
furnishing their care.

4. "Entrance fee” means an initial or deferred transfer to
a provider of a sum of money or other property made or
promised to be made as full or partial consideration for
acceptance of a specified individual in a facility if the
amount exceeds either of the following:

a. Five thousand dollars,

b. The sum of the regular periodic charges for six months
of residency.

5. "Facility" means the place or places in which a
provider undertakes to provide continuing care or senior adult
congregate living services to an individual.

6. "Living unit" means a room, apartment, cottage, or
other area within a facility set aside for the exclusive use
or control of one or more identified residents.

7. "New construction" means construction of a new facility
or the expansion of an existing facility if the expansion
involves an increase in the number of living units in excess
of twenty-five percent.

8. "Provider" means a person undertaking through a lease
or other type of agreement to provide care in a continuing
care retirement community or senior adult congregate living
facility, even if that person does not own the facility.

9. "Resident" means an individual, sixty years of age or
clder, entitled to receive care in a continuing care
retirement community or a senior adult congregate living
facility.

10. "Senior adult congregate living facility" means a
facility which provides senior adult congregate living
services to residents other than residents related by
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consanguinity or affinity to the person furnishing their care.

11. "Senior adult congregate living services" means
housing and one or more supportive services furnished to a
tesident, with or without other periodic charges, in
consideration of an entrance fee,

12. *“Supportive services" includes but is not limited to
one or any combination of the following services: laundry,
maintenance, housekeeping, emergency nursing care, activity
services, security, dining options, transportation, beauty and
barber services, health care, and personal care, including
personal hygiene, eating, bathing, dressing, and supervised
medication administration.

Sec. 12. Section 523D.3, subsection 1, Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following:

l. At the time of, or prior to, the execution of a
contract to provide continuing care or senior adult congregate
living services, or at the time of, or prior to the provider's
acceptance of part or all of the entrance fee by or on behalf
of a prospective resident, whichever occurs first, the
provider shall deliver a disclosure statement to the person,
and to the person's personal representative if one is
appointed, with wheom the contract is to be entered into, which
shall contain all of the following information unless the
information is in the contract, a copy of which must be
attached to the statement:

a. The name and business address of the provider and a
statement of whether the provider is a partnership,
corporation, or other legal entity.

b. The names and business addresses of the officers, -
directors, trustees, managing or general partners, and any
perscn having a ten percent or greater equity or beneficial
interest in the provider and a description of such person's
interest in or occupation with the provider.

c. With respect to each person covered by paragraph "b",
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and if the facility will be managed on a day-to-day basis by a
person identified pursuant to paragraph "b", or with respect
to the proposed manager, the following information:

{l) A description of the business experience of the
person, if any, in the operation or management of similar
facilities,

(2) The name and address of any professional service, or
other entity in which the person has, or which has in the
person, a ten percent or greater interest and which will or
may provide goods, leases, or services to the facility of a
value of five hundred dollars or more within a year, including
a description of the goods, leases, or services and their
probable or anticipated cost to the facility or provider.

{3) A description of any matter resulting in the person's
conviction of a felony or a plea of nolo contendere to a
felony charge, or a description of any matter where the person
was found to be liable or enjoined in a civil action by final
judgment if the felony or civil action involved fraud,
embezzlement, fraudulent conversion, misappropriation of
property, or a similar felony involving theft or dishonesty.

{(4) A description of any matter in which the person is
subject to a currently effective injunctive or restrictive
order of a court, or a description of any matter within the
past five years where the person has had a state or federal
license or permit suspended or revoked as a result of an
action brought by a governmental agency of this or any state
or the division of insurance, arising out of or relating to
business activity or health care, including, without
limitation, actions affecting a license to operate a foster
care facility, health care facility, retirement home, home for
the aged, or facility licensed under this chapter or a similar
law of another state.

d. A statement, if applicable, containing the following:

{l1) Whether the provider is or ever has been affiliated

with a for-profit organization or with a religious,
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charitable, or other nonprofit organization.

{2) The nature of the affiliation.

(3) The extent to which the affiliate organization is
respensible for the financial and contractual obligations of
the provider,

(4) The provision of the federal Internal Revenue Code, if
any, under which the provider or affiliate is exempt from the
payment of federal income tax.

e. The location and description of the physical property
or properties of the facility, existing or proposed, and, to
the extent proposed, the estimated completion date or dates,
whether or not construction has bequn, and the contingencies
subject to which construction may be deferred.

f. The services provided or proposed to be provided under
contracts for continuing care or senior adult congregate
living services at the facility, including the extent to which
medical care is furnished. The disclosure statement shall
clearly state which services are included in basic contracts
and which services are made available at or by the facility at
extra charge.

g. A description of all fees required of residents,
including the entrance fee and periodic charges, if any. The
description shall include the manner by which the provider may
adjust periodic charges or other recurring fees and the
limitations on such adjustments, if any.

h. The provisions which have been made or will be made, 1if

any, to provide reserve funding or security to enable the

provider to fully perform its cbligations under contracts to
provide continuing care or senior adult congregate living
services at the facility, including the establishment of
escrow accounts, trusts, or reserve funds, together with the
manner in which the funds will be invested and the names and
experience of persons who will make the investment decisions.
i. Certified financial statements of the provider, for all

parts of an operation covered by the contract, including the
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health center or nursing home portion of the continuing care
retirement community, if those services are included in the
contract, but the disclosure statement may exclude services or
operations not provided to residents as senior adult
congregate living services under the contract, including the
following:

(1) A balance sheet as of the end of the two most recent
fiscal years. '

(2) Income statements of the provider for the two most
recent fiscal years or the shorter period of time the provider
has been in existence.

j. TIf operation of the facility has not yet commenced, a
statement of the anticipated source and application of the
funds used or to be used in the purchase or construction of
the facility, including the following:

(1) An estimate of the cost of purchasing or constructing
and equipping the facility, including related costs such as
finanéing expense, legal expense, land costs, occupancy
development costs, and all other similar costs the provider
expects to incur or become obligated for prior to the
commencement of operations.

(2) A description of any mortgage loan or other long-term
financing intended to be used for the financing of the
facility, including the anticipated terms and costs of the
financing.

(3) An estimate of the total entrance fees to be received
from or on behalf of residents at or prior to commencement of
operation-of the facility.

(4) An estimate of the funds, if any, anticipated to be
necessary to fund start-up losses and provide reserve funds to
assure full performance of the obligations of the provider
under contracts for the provision of continuing care or senior
adult congregate living services.

(5) A projection of estimated income from fees and charges
other than entrance fees, showing individual rates presently
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anticipated to be charged and including a description of the
assumptions used for calculating the estimated occupancy rate
of the facility and the effect on the income of the facility
of government subsidies for health care services, 1f any, to
be provided pursuant to contracts for continuing care or
senior adult congregate living services.

(6} A projection of estimated operating expenses of the
facility, including a description of the assumptions used in
calculating the expenses and separate allowances, if any, for
the replacement of equipment and furnishings and anticipated
major structural repairs or additions.

(7) 1Identification of any assets pledged as collateral for
any purpose,

(8) An estimate of annual payments of principal and
interest required by a mortgage loan or other long-term
financing.

k. Other material information concerning the facility or
the provider required by the division of insurance or which
the provider wishes to include.

1. The cover page of the disclosure statement shall state,
in a prominent location and type face, the date of the
disclosure statement.

m. A copy of the standard form or forms of contract for
continuing care or senior adult congregate living services
used by the provider, attached as an exhibit to each
disclosure statement.

Sec. 13. Section 523D.3, subsection 3, Code 1991, is

amended by striking the subsection and inserting in lieu

thereof the following:
3. From the date an annual disclosure statement is filed

until the date the next succeeding annual disclosure statement
is filed with the division of insurance and prior to the
provider's acceptance of part or all of the entrance fee or
the execution of the continuing care or senior adult
congregate living services contract by the resident, whichever
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occurs first, the provider shall deliver the current annual ‘
disclosure statement to current and prospective residents with

whom the continuing care or senior adult congregate living

services contract is or may be entered into and to a

resident's or prospective resident's personal representative,

1f one is appointed.

Sec. 1l4. Section 523D.5, Code 1991, is amended by striking
the section and inserting 1n lieu thereof the following:

523D.5 NEW CONSTRUCTION.

1. FILING WITH INSURANCE DIVISION., A provider shall not
enter into a contract to provide continuing care or senior
adult congregate living services that applies to a living unit
that is part of a new facility or proposed expansion that is
or will be located in this state unless the person has
submitted an application on a form as required by the division
of insurance accompanied by a fee of two hundred fifty
dollars. The application at a minimum must include the
following information: .

a. A description of the new facility or the proposed
expansicn, including a description of the goods and services
that will be offered to prospective residents.

b. A statement of the financial resources of the provider
available for this project.

c. A statement of the capital expenditures necessary to
accomplish this project.

d. A statement of financial feasibility for the new
fFacility or proposed expansion in a form satisfactory to the
commissioner, which includes a statement of future funding
sources and shall identify the gualifications of the person or
persons preparing the study.

e. A statement of the market feasibility for the new
facility or proposed expansion in a form satisfactory to the
commissioner, which identifies the qualifications of the

person or persons preparing the study. .
£. If the new facility or proposed expansion offers a
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promise to provide nursing or health care services to
residerts in the future, an actuarial forecast in a form
satisfactory to the commissioner, which identifies the
qualifications of the actuary or actuaries preparing the
forecast.

g. Copies of the escrow agreements executed pursuant to
this chapter or proof that an escrow is not required.

2. DETERMINATION OF FEASIBILITY.

a. Existing facilities. 1If a filing is made under this
section for an expansion of an existing facility, the
determination of feasibility shall be based on consolidated
information for the existing facility and the proposed
expansion,

b. New facilities. If a filing is made under this section
for a new facility, not part of an existing facility that will
be constructed in more than one stage or phase, the initial
stage or phase must evidence feasibility independent of any
subsequent stage or phase and contain all of the facilities or
components necessary to provide residents with all of the
services and amenities promised by the provider.

3. CONSTRUCTION. New construction shall not begin until
the filing required by this section has been made and at least
fifty percent of the proposed number of independent living
units in the initial stage or-phase have been reserved
pursuant to executed contracts and at least ten percent of the
entrance fees required by those contracts are held in escrow
pursuant to this chapter.

4, ESCROW REQUIREMENTS. Unless proof has been submitted
te the commissioner that conditions for the release of
escrowed funds set forth in this section have already been
met, the provider shall establish an interest-bearing escrow
account at a state or federally regulated financial
institution located within this state to receive any deposits
or entrance fees or portions of deposits or fees for a living
unit which has not been previcusly occupied by a resident for
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which an entry fee arrangement is used. The escrow account
agreement shall be entered into between the financial
institution and the provider with the financial institution as
the escrow agent and as a fiduciary for the resident or
prospective resident. The agreement shall state that the
purpose of the escrow account is to protect the resident or
prospective resident and that the funds deposited shall be
kept and maintained in an account separate and apart from the
provider's business accounts.

5. RELEASE OF ESCROWED FUNDS. Funds held in escrow shall
be released only as follows:

a. If the provider fails to meet the requirements for
release of funds held in escrow pursuant to this section
within a time period specified in the escrow agreement, which
shall not exceed thirty-six months, these funds shall be
returned by the escrow agent to the persons who have made
payment to the provider.

b. Upon notice from the provider that a resident is
entitled to a refund, the escrow agent shall refund the amount
directly to the resident. The amount of the refund shall be
included in the provider's notice to the escrow agent and
shall be determined in compliance with this chapter and any
applicable terms of the resident's contract.

c. Except as provided by paragraphs "a" and "b", amounts
held in escrow shall be released only upon approval of the
commissioner. The commissioner shall approve the release of
funds only upon a determination that at least one of the
followiné conditions has been satisfied:

(1) The facility has a minimum of fifty percent of the
units reserved for which the provider is charging an entrance
fee and the aggregate amount of the entrance fees received by
or pledged to the provider, plus anticipated proceeds from any
long-term financing commitment, plus funds from all other
sources in the actual possession of the provider, egual not
less than ninety percent of the aggregate cost of constructing
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or purchasing, equipping, and furnishing the facility.

{2) The resident has moved into the living unit, the
cancellation period required by section 523D.6, subsection 2,
has expired, construction of the facility or the portion of
the facility under construction is complete, the facility has
been adequately equipped and furnished, a certificate of
occupancy or the equivalent has been issued by the appropriate
local jurisdiction, and the provider has been issued all the
appropriate licenses or permits needed to operate the facility
and provide all of the promised services.

d. Upon receipt by the escrow agent of a request by the
provider for the release of these escrowed funds, the escrow
agent shall approve release of the funds within five working
days unless the escrow agent finds that the requirements of
this section have not been met and notifies the provider of
the basis for this finding. The request for release of the
escrowed funds shall be accompanied by any documentation the
escrow agent requires.

Sec. 15. Section 523D.6, Code 1991, is amended by striking
the section and inserting in lieu thereof the following:

523D.6 CONTRACTS.

1. DISCLOSURE. In addition to any other provisions
prescribed by rules adopted under this chapter, each contract
providing for continuing care or senior adult congregate
living services by a provider shall be written in nontechnical
language easily understood by a lay person and shall include
all of the following:

a. The name and business address of the provider.

b. The name and address of the facility or facilities.

c. The identification of the living unit which the
prospective resident will occupy.

d. A description of the total consideration paid by the
resident, including the wvalue of all property transferred.

e. A list of all of the continuing care or senior adult
congregate living services which are to be provided by the
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provider to each resident. The list shall clearly identify
the manner in which continuing care or senior adult congregate
living services will be provided, including a statement
whether the items will be provided for a designated time
period or for life, and shall indicate which continuling care
and senior adult congregate living services, i1f any, will be
provided through an affiliate or third party. The description
of any service charges or fees shall, in the event of multiple
residents, be provided on an individual basis and shall
include a description of any additional charges that will be
assessed for occupancy by more than one resident.

f. A description of the health and financial conditions
upon which the provider may require the resident to relinquish
the resident's space in the designated facility.

g. A description of the health and financial conditions
required for a person to continue as a resident.

h. A description of the conditions under which the
resident is permitted to remain in the facility in the event
of financial difficulties affecting the resident.

1. A statement of the terms concerning the entry of a
person to the living unit and the consequences if a person
does not meet the requirements for entry.

j. A statement of the policy of the facility with regard
tc changes in accommodations and a description of the
procedures to be followed by the provider when the provider
temporarily or permanently changes the resident's
accommodations within the facility, transfers the resident
from one level of care to another, or transfers the resident
to another health facility.

K. A description in clear and understandable language, in
at least ten-point type, of the terms governing the refund of
any portion of the entrance fee in the event of discharge by
the provider, or cancellatioh by the resident, and a statement
that the provider shall not dismiss or discharge a resident
from a facility prior to the expiration of a resident contract
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without just cause and sixty days written notice of intent to
cancel, The notice of dismissal or discharge shall only be
given upon a good faith determination that a just cause
exists, and the notice shall be given in writing, signed by

2
3
4
S the medical director, if any, and the administrator of the
6 facility. In an emergency situation only such notice as is

7 reasonable under the circumstances is required.

8 1. A description in clear and understandable language, in
9 at least ten-point type, whether monthly fees, if charged, are
10 subject to periodic increases.

11 m. A description of the facility's policies and procedures
12 for handling grievances between the provider and residents.

13 n. A statement that residents living in the facility have
14 the right of self-organization.
15 0. A statement that a prospective resident or resident
shall be given the opportunity to appoint a persconal
representative 1in the prospective resident's or resident's
contract. The personal representative shall receive copies of

the contract and all notices, disclosures, or forms required

20 by this chapter to be delivered to a prospective resident or

21 resident. A personal representative appointed under this

22 section has no legal authority to make any decision for the

23 prospective resident appointing the perscon to be a personal

24 representative, The personal representative may advise the

25 prospective resident or resident as to the materials provided.
26 A personal representative shall not be affiliated or

27 associated with a provider or any person identified in section

28 523D.3, subsection 1, paragraph "b" or "c", and shall not be a

29 prospective resident or resident.

30 p.- A statement that if a resident dies or through illness,

31 injury, or incapacity is precluded from becoming a resident
under the terms of the contract before occupying the living
unit, the contract is automatically rescinded and the resident
or the resident's legal representative shall receive a full

refund of all payments of money or transferred property to the
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facility, except those costs specifically incurred by the
facility at the request of the resident and set forth in
writing in a separate addendum, signed by both parties to the
contract.

g. A statement that a resident has the right to rescind a
contract for continuing care or senior adult congregate living
services, without penalty or forfeiture, within three business
days of the date the contract was executed or within thirty
days after the date the resident received the disclosure
statement required by section 523D.3, whichever is later.

2. CANCELLATION. The contract required by this section
shall state the terms under which the contract can be canceled
Dy the provider or the resident, including a statement of the
refund rights of a resident, and shall include a completed,
easily detachable form in duplicate, captioned "Notice of
Cancellation", as an attachment, in ten-point boldface type,
containing the following information and statements in
substantially the following form and language:

NOTICE OF CANCELLATION

Date contract was executed,

Date disclosure statement was provided to resident.

You may rescind and cancel your contract, without any
penalty or obligation, within three business days of the date
the contract was executed or within thirty days after the date
you received the disclosure statement required by Iowa Code
section 523D.3, whichever is later. You are not required to
move into the facility before the expiration of this
cancellation period. BHowever, if you do, the provider may
retain the reasonable value of care and services actually
provided to you, the resident, prior to your vacating the
provider's facility. If you cancel this contract and you have
already moved into the provider's facility, you must vacate
your living unit within ten days after receipt by the provider
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of your cancellation notice.

If you cancel this contract, any payments of money or
transfers of property you made to the provider nmust be
returned as socn as reasonably possible by the provider
following receipt by the provider of your cancellation notice,
and any security interest arising out of the transaction is
canceled, except that, as stated above, the provider may
retain the reasonable value of care and services actuaily
provided to you prior te your vacating the provider's
facility.

To cancel this contract, mail by certified mail or hand
deliver a signed and dated copy of this cancellation notice or
any other written notice clearly indicating your intent to
cancel the contract, or send a telegram, to

(name of provider) at
(address of provider's place of

business). Your cancellation is effective upon mailing by
certified mail, when transmitted by telegraph, or when actual
notice is given to the provider, whichever is earlier.

I hereby cancel this contract.

(Date)

(Resident's signature)

Sec. 16. NEW SECTION. 523D.12 REPORTS AND
INVESTIGATIONS.

1. The commissioner may, by rule, require providers to
file an annual statement or report with the division within
four months after the end of the fiscal year of that provider.
If required, the statements and reports shall be in a form and

contain information required by the division's rules.

2. The annual filing, and any amendments to the annual
filing, shall be signed by the chief executive officer,
stating that to the best of the officer's knowledge and
belief, the items are correct.
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3. commissioner or the attorney general may, for the
purpose of discovering or investigating violations of this
chapter or rules adopted pursuant to this chapter do any or
all of the following:

a. Investigate the business and examine the books,
accounts, records, and files used by a provider.

b. Administer caths and affirmations, subpoena witnesses,
receive evidence, and require the production of documents and
records in connection with an investigation or proceeding
being conducted pursuant to this chapter.

c. Apply to the district court for issuance of an order
requiring a person's appearance before the commissioner or
attorney general. The person may alsco be required to produce
documentary evidence germane to the subject of the
investigation. Failure to obey a court order under this
subsection constitutes contempt of court.

Sec., 17. NEW SECTION. 523D.13 COMPLIANCE ORDERS.

Upon the commissioner's determination that a provider has

violated a provision of this chapter or a rule adopted
pursuant to thils chapter, the commissioner may issue an order
requiring a provider to cease and desist from an unlawful
practice or to take other affirmative action as in the
judgment of the commissioner is necessary to comply with the
requirements of this chapﬁer. The person named in the order
may, within fourteen days after receipt of the order, file a
written request for a hearing. The hearing shall be held in
accordance with chapter 17A. 1If a hearing is not requested,
the order shall become permanent.

Sec. 18, NEW SECTION. 523D.14 INJUNCTIONS.

The attorney general may petition the district court in any

county of the state for an injunction to restrain a person
subject to this chapter and any agents, employees, or
associates of the person from engaging in conduct or practices
in violation of this chapter or rules adopted pursuant to this
chapter. 1In a proceeding for an injunction, the attorney
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general may apply to the court for the issuance of a subpoena

to require the appearance of a defendant and the defendant’'s
agents and any documents, books, or records germane to the
hearing upon the petition for an injunction., Upon proof of
any of the violations described in the petition for
injunction, the court may grant the injunction.

DIVISION III

Sec. 19. Section 535C.2, Code 19%1, is amended by striking
the section and inserting in lieu thereof the following:

1. ""Administrator" means the commissioner of insurance or
the deputy administrator appointed pursuant to section
502.601.

2. "Advance fee" means consideration including a payment,
fee, or deposit, which is assessed or collected prior to the
closing of a loan. An advance fee includes, but is not
limited to, money assessed or collected for processing, for an
appraisal, for a credit check, for a consultation, or for
expenses, .

3. "Bona fide third-party fee" means a fee charged for one
or more of the following: -

a. A credit report or appraisal.

b. Providing security of title services for a loan secured
by real property, including but not limited to a title
examination, an absfract of title, title insurance, or a
property survey.

4. "Borrower" means a person who seeks the services of a
loan broker.

S. "Financial statement”" means a document evidencing the
financial position of the loan broker as required by section
535C. 34,

6. "Loan" means an agreement to advance property,
including but not limited to money, in return for the promise
that payment will be made for the use of the property.

7. "Loan broker" or "broker" means a person who in return

for an advance fee, promises to obtain a loan or assist in
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obtaining a loan for another from a third person, or who
promises to consider making a loan to a person. A loan broker
does not include any of the following:

a. An attorney licensed to pragtice in this state while
engaged in the practice of law.

b. A certified public accountant licensed to practice in
this state while engaged in practice as a certified public
accountant.

€. An accounting practitioner, while engaged as an
accounting practitioner, who procures locans as an incidental
part of the accountant's practice.

d. A person whose fee is entirely contingent on the
successful procurement of a lcan from a third person, if the
borrower has not paid a fee prior to the closing of a loan
other than a bona fide third-party fee.

e. A financial institution, to the extent the
institutions's activities or arrangements are expressly
approved or requlated by a regulatory body or officer acting
under authority of the United States,

f. An insurance company organized under the laws of this
state and subject to regulation by the commissioner of
insurance.

g. A bank incorporated under chapter 524.

h. A credit union incorporated under chapter 533,

i. A savings and loan association or savings bank
incorporated under chapter 534.

j. A mortgage broker or mortgage banker licensed under
chapter 5358.

k. A regulated loan company licensed under chapter 536.

l. An industrial loan company licensed under chapter 536A.

8. "Loan brokerage agreement" or "agreement" means an
agreement between a loan broker and a borrower in which the
loan broker promises to do ahy of the following:

a. Obtain a leocan for a borrower.

b. Assist the borrower in obtaining a loan.
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¢. Consider making a loan to the borrower.

9. "Records" means books, papers, documents, accounts,
agreements, memoranda, electronic records of accounts, or
correspondence relating to a matter regulated under this
chapter.

10. "Successful procurement of a loan" means the receipt
by a borrower of the loan proceeds.

Sec. 20. NEW SECTION. 6535C.3A FINANCIAL STATEMENT.

A loan broker shall file a financial statement with the
administrator. The statement shall be prepared according to

generally accepted accounting principles. The statement shall
contain all of the following:

1. A copy of the loan broker's balance sheet prepared
within one hundred twenty days prior to the most recent filing
of a disclosure statement as provided in section 535C.5.

2. A profit and loss statement, and a statement of changes
in the broker's financial position for each fiscal year that
the broker and the broker's predecessor were in business.
However, the statement of changes need not cover more than the
three fiscal years preceding the date that the broker’s
balance sheet was prepared.

3. If prepared, a copy of the broker's most recent audited
financial statement.

Sec. 21. Section 535C.5, subsections 1 through 3, Code
1991, are amended to read as follows:

1. Before advertising or making other oral or written
representations, or acting as a loan broker in this state, a
loan broker shall file with the administrator copies-sf-the
all of the following:

a. The disclosure statement required under section 535C.37
the.,

b. The most recent financial statement of the broker;-and

eteher-of-ehe-fottowtngs required under section 535C.3A.
& c. Phe Either a bond required under section 5$35C.4<
bs--Phe or a formal notification from the financial
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institution that the trust account required under section
535C.4 is established.

d. An irrevocable consent, in a form prescribed by the
commissioner of insurance, appointing the administrator to be

the lcan broker's agent to receive service of process in any

suit or action against the broker arising from a violation of
a provision of this chapter or a rule adopted pursuant to this
chapter.

2, The broker shall amend these filings no-iess-than
annuatiy-and;-in-additiony-shatl-fite-amendments within forty-
five days of any material change in the following:

a. The status of the bond or account.

b. The financial statement of the broker.

c. Information required by the disclosure statement.

PARAGRAPH DIVIDED. A broker who does not file the copies
required is gquilty of a serious misdemeanor.

3. In addition to other required filings, an annual filing
shall be made not later than July 1. The broker shall pay a
one hundred fifty dollar filing fee with the initial
disclosure statement filed under subsection 1. The annual
filing shall be accompanied by a filing fee of one hundred
dollars. A twenty-five dollar fee shall be charged for each

amendment under subsection 2,

Sec. 22. Section 535C.7, Code 1991, is amended to read as
follows:

535C.7 WRITTEN AGREEMENTS REQUIRED.

A loan brokerage agreement shall be in writing, and contain
a descripkion of the services that the broker agrees to
perform for the borrower, and the conditions under which the
borrower is obligated to pay the broker. The agreement shall
be signed by the broker and the borrower. The broker shall
give the borrower a ¢opy of the agreement when the borrower

signs the agreement.
Sec. 23, Section 535C.11, Code 1991, is amended to read as

follows:
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535C.11 APPLICABILITY.

This chapter does not apply to any activities or
arrangements expressly approved or regulated by any-reguiateory
body~or-officer-acting-under-avthority-of-this-state;-other
than-the-administrator;-or-of-the-nited-States the
administrator under other law, or the banking division or

savings and loan division in the department of commerce.
Sec. 24. NEW SECTION, 535C.12 RECORDS.
1. A loan broker shall maintain accurate records, as
required by the administrator, relating to transactions
regqulated under this chapter. The records shall include all

of the following:

a. The accounts of the broker.

b. A copy of each contract in which the broker is a party,
including loan brokerage agreements.

c. The amount of receipts received by the broker and the
date the receipts were received.

2. The broker shall retain each loan brokerage agreement
entered into by the broker and records pertaining to each
agreement for at least two years after the agreement expires.
The agreements and records shall be maintained and made
available for examination by the administrator.

Sec. 25. NEW SECTION, 535C.13 ADMINISTRATIVE ACTIONS.

1. The administrator shall implement this chapter, and may
take actions which the administrator deems appropriate for the
protection of borrowers, including but not limited to

cenducting an investigation or examination to determine if a
violation of this chapter or a rule adopted pursuant to this
chapter has been or may be committed.

2. In conducting an investigation or proceeding under this
chapter, the administrator or an officer designated by the
administrator may administer caths and affirmations, subpoena
witnesses, compel the attendance of witnesses, take evidence,
and require the production of materials including records
which the administrator deems relevant to the inquiry.
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3. Notwithstanding chapter 22, information obtained in the
course of an investigation or examination shall be kept
confidential by the administrator unless any of the following
are applicable:

a. An order of prohibition has been issued pursuant to
section 535C.5.

b. . The administrator is called as a witness to testify in
a criminal or civil proceeding.

Upon determining that it is necessary or appropriate to the
public interest or for the protection of borrowers, the
administrator may disseminate information concerning a
violation of this chapter or a rule adopted pursuant to this
chapter, by publishing the information or sharing the
information with the appropriate agency or regulatory

authority.
Sec, 26. NEW SECTION, 535C.14 MISREPRESENTATION OF
GOVERNMENTAL APPROVAL,

It is unlawful for a loan broker to represent or imply that
the broker has been sponsored, recommended, or approved by, or
that the broker's abilities or qualifications have been passed
upon by the commissioner, the insurance division, the
securities bureau, or the state of Iowa.

Sec. 27. NEW SECTION. 535C.16 SCOPE OF THE ACT.

1. The provisions of this Act apply to agreements and

offers by any person to act as a loan broker when any of the
following apply:

a. The offer to act as a loan broker is made or accepted
in this state. '

b. The agreement is solicited or entered into in this
state. '

2. For the purpose of this section, an offer is made in
this state, whether or not either party is then present in
this state, when either of the following apply:

a. The offer originates from this state.

b. The offer is directed by the offeror to this state and
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received at the place to which it is directed or at any post
office in this state in the case of a mailed offer.

3. For the purpose of this section, an offer is accepted
in this state when either of the following occur:

a. The acceptance is communicated to the offeror in this
state.

b. The acceptance has not previously been communicated to
the offeror, orally, or in writing, outside this state; and
acceptance i1s communicated to the offeror in this state,
whether or not either party is then present in this state when
the offeree directs it to the offeror in this state reasonably
believing the offeror to be in this state and it is received
at the place to which it is directed or at any post office in
this state in the case of a mailed acceptance.

4. An offer is not made in this state in either of the
following circumstances:

a. The offer is in a newspaper which the publisher
circulates or is circulated on the publisher's behalf in this
state, which is in any other publication of general, regular,
and paid circulation which is not published in this state, or
which is published in this state but has had more than two-
thirds of its circulation ocutside this state during the past
twelve months.

b. The offer is on a radio or television program
originating outside this state and received in this state.

EXPLANATION

Division I (sections 1-10) of this bill amends portions of
chapter 523B, relating to business opportunity promotions.
Section 1 provides definitions. Section 2 establishes
registration requirements and provides for the disclosure of
certain information in connection with the offer or sale of a
business opportunity. Section 3 defines those offers or sales

of business opportunities which are not subject to the

registration and disclosure requirements of section 2
{523B.2). Section 4 establishes bonding and minimum net worth
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requirements for any person selling or offering for sale a
business opportunity. Section 5 provides that the
administrator is to keep a register of all applications for
registration and disclosure documents filed with the
administrator. These documents are to be open for public
inspection. Section 6 defines the liability of a person who
violates certain provisions of chapter 523B and provides that
a person may sue for rescission of the agreement, or recover
all money or other valuable consideration paid for the
business opportunity, and for actual damages, interest as
provided by law, reasonable attorney fees, and court costs.
The bill provides that a person making unlawful
representations or engaging in misleading advertising may be
liable for treble damages. Section 7 establishes the
authority of the commissioner in investigating any violation
of this chapter. Section 8 provides for criminal penalties
which may apply as a result of a violation of certain
provisions of this chapter. Section 9 defines fraudulent
practices for purposes of the chapter. Section 10 defines the
scope of the chapter.

Division II (sections 11-18) amends portions of the
retirement facilities (continuing care and congregate living
services) chapter, chapter 523D. Section 11 provides
definitions for the chapter, Section 12 establishes
information to be provided in a disclosure statement to a
person considering entering a facility. Section 13 requires
the delivery of the disclosure statement to current and
prospective residents. Section 14 requires a person intending
to construct a facility regulated under this chapter to file
certain information regarding the facility, which filing shall
be accompanied by a $250 fee. The bill provides that the
commissioner is to determine the feasibility of the proposed
facility and requires certailn steps to be taken by the
provider prior to the beginning of the construction, Section
15 requires certain information to be disclosed in a contract
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for continuing care or senior adult congregate living
services. Section 16 authorizes the commissicner to require

reports and conduct audits or other examinations of the
financial affairs of the provider for the purpose of
protecting the interests of the residents. Section 17
authorizes the commissioner to issue a compliance order and
section 18 provides for the issuance of an injunction against
a provider engaging in conduct in violation of this chapter.

Division III (sections 19-28) amends portions of the Iowa
loan brokers Act. Section 19 amends the definitions provided
in that chapter. Section 20 provides that a loan broker must
file certain financial documents with the administrator.
Section 21 increases the filing fee of a broker from $50 to
$150 for the filing of the initial disclosure document, and
adds a $100 filing fee to accompany the required annual
filing. It also requires appointment of the commissioner to
receive service of process. Section 22 requires a brokerage
agreement to include a description of the services the broker
agrees to perform. Section 23 provides that the chapter does
not apply to activities approved by the commissioner or the
banking or savings and loan divisions in the department of
commerce. Section 24 regquires the loan broker to maintaln
certain records relating to the activities of the loan broker,
Section 25 authorizes the commissioner to 1nvestigate a broker
and to take actions appropriate for the protection of
borrowers. Section 26 provides that it is unlawful for a loan
broker to represent or imply that the broker has been
recommended or approved by the commissioner or the state,
Section 27 provides for the application of the chapter.

BACKGROUND STATEMENT
SUBMITTED BY THE AGENCY

This bill is intended to provide better enforcement powers,
clarify questions of interpretation and provide greater
assurance of statutory compllance.

LSB 1265DP 74
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SENATE FILE 419

AN ACT
RELATENG TO ENTITIES AND SUBJECT MATTER SUIJECT TO REGU-
LATION UNDFER THE REGULATED INDUSTRIES UNIT OF THE
DIVISION OF INSURANCFE, I[NCLUDING BUSINESS OPPORTUNITY
PROMOTIONS, COMTINUIKG CARE AND SENIOR ADULT CONGREGAT?
LIVING RETIREMENT COMMUNITIES, AND LOAR BROKERS, ESTAB-
LISHING CERTAIN FEES, AND MAKING PENALTIES APPLICABLE.

BE IT ENACTED BY THE GENFRAL ASSFEMALY OF THE STATE OF TOWA:
DIVISION 1

Section 1. Section $23B.1, Code 1991, is amcnded by
striking the section and inserting in lieu thereof the

following:
5238.1 DEFINITIONS.
1. "Administrator"” means the commissioner of insurance or

the deputy appointed under section %02.601.

2. "Advectising" means a ciccular, prospectus,
advectisement, or other material, or a communication by radio,
television, pictures, or similar means used in connection with
an offer or sale of a business oppoctunity.

1. a. "Business opportunity” means a contract oc
agreement, between a seller and purchaser, express or implied,
otally or in writing, at an initial investment exceeding [ive
hundeed dollars, where the parties agree that the seller or a
person recoamended by the seller is to provide te the
purchaser any products, equipment, supplies, materials, or
services for the purpose of enabling the purchasec to stact a
business, and the sellec repcesents, directly or indirectly,
orally ot in writing, any of the {oilowing:

i1] The seller or a person cecommended by the seller will

provide loca%ions or assist the purchaser in finding locations

Senare Fiie S19, p. 2

for the use or operation of vending machines, cacks, cispiay
cases, or other similar dev:ices, on prenises which ace ~ot
owned or leased by the puctchaser or seller.

{(2) The seller or a person recommended by the seller will
provide or assist the purcnaser in finding outlets or acceounts
for the purchaser's products or services,

{3) ‘The seller or a person specified by the seller w:ill
purchase any or all products made, produced, fabricated,
grown, bred, ot modified by the purchaser.

{4] The purchaser will decive incomké from the busiresc
which exceeds the price paid to the geller,

{5) The seller will tefund all or part of the price paid
to the seller, or repurchase any of the products, equipnent,
or supplies peovided by the seller or a person recommerced by
the seller, 1€ the purchaser 1s dissatisfied with the
business.

(6) The seller will provide a macketing plan.

b. "Business opportunity" does not include any of the
fallowing:

(1] An offer or sale of an ongoing business operated by
the seller which is to be sold in its entirety.

1{2) An offer or sale of a business opportunity to aan
ongoing business where the seller will provide products,
equipment, supplies, or services which are substantially
similar to tne prodects, equipment, supplles, or services sold
by the purchaser in connection with the purchaser's orcoing
business.

(1) An offer or sale of a business opportunity which
iovotves a marketing plan made in conjuaction with the
licensing of a federally reqistered trademark or federally
registered service mark provided that the sellec has 4 minipur
net worth ot one million dollars as determined on the basis of
the seller’s most recent audited financial statement breparzed
within thirteen ronths of the first offer in this state. bet
werth may be determined on a consolidated basis if the seller
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is at lexst eighty peccent owned by one person and that person

express.; guarantees ihe obligations of the seller with regard

£

to the cffer or sale of a business opgortunity clained to be

excluded under this subparagraph.

(4) An offer or sale of a business opportunity by an
executar, administrator., sheriff, receiver, trusten in
bankrupicy, guardian, or consarvatse, or a judicial offer cr
sale of & business opportunity,

(5] 7Tne renewal or extension of a business opportunity
contract o¢ agreement entered into under this chapter or orinr
to July i, 1981,

4, “rranchise" means a contract or agreement heiween a
seller aré a purchaser, express or implied, ocrally or in
vriting, where the parties agree to both of the following:

{a) A franchisee is granted the right to engag2 in the
business of offering, selling, or distributing goods or
services under a marketing plan peescribed in substantial part
by a €ranchisor.

(b) 7The operation of the franchisece's business pucsuant to
such a plan is substantially associated with the f[ranchisor’s
business and trademark, service mark, trade pname, logotype.
advertis:ig, or other commercial symbol designating the
Eranchisc: or its affiliate.

For tha purposes of this subsection, "franchisee” means a

person to whon a franchise is granted and "franchisor™ means a

person who grants a franchise.

4A. “Initial investment" means the tctal arount a
purchase: is obligated to pay undec the teems of the business
opportunity contract either prior to or at the time of the
delivecry of the meechandise or services Or within six months
of the purchase: commencing operation of the husiness
oppoctunizy. However, if payment is over a period of tire,
“initia)l :nvestment” means the sum of the downpayment and the

total moninly payments specified 1n the conlract.

Senave File 3.7, o, -

S, "HMarkering prac” neans advice oc¢ trdiaing, orovidad tc

tae purchaser by he seller or a person reccmmerded vy tTe
sellec, pertaining 10 the sale of any products, ejguipnent,
supplies, or services. The advice Or tratning mav inciude,
but s not limited teo, preparing or providirg any of the
following:

a. Proemational litetatute, brochuces, pamphlets, or
advertising materials.

b. Training regarding the promotion, opecation, or
management of the business opportunity,

c. Opeeational, managerial, techmical, or financial
quidelines or assistance,

&. "Offer” or “olfer to sell™ means an attempt to diszose
of a business opportunity for value, or solicitation of an
offer vo purchase a business opportunity.

7. "Ongoing business” reans an existing busineas that for
at least six months prior to the offec, has been opecated €rom
a specific location, has been open for business to the general
public, and has substantially all of the eguipment and
supnlies necessary for operating the business.

B, "Person” means an individual, cofporation, trust,
partoership, incorporated or unincorporated association, or
any other legal entity, provided, however, person does not
include a government or governmental subdivision o¢ agency.

9. “YPurchaser” means a person who enters 1nto 4 contract
or agreerent for the acquisition of a busiress opeortunity or
a person to whom an offer to sell a business opodriunity is
directed.

10. "Sale" or "sell" includes every contract or agreement
of sale, contract ko sell, or disposition of, a business
opportunity or intecest in a business opportunity for value.

11. "“Seller” means a person who sells or offecs o sell &
business opportunity or an agent or other perscn who directly
or indirectly acts on behalf of auch a person. "Seller” dces
aot include the media in ot by «hich an advecrtisement apoears

Ge is disseminated,
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Sec. 2. Section 5238.2, Code 1991, is amended by striking
the section and inserting in lieu thereaf the following:

%23R.2 REGISTRATION.

b. RKREQUIREMENT. It is unlawfu: to offer ov sell a
business opportunity in this state unless the business
oppottunity 1s recistered under this chapter or is exempt
undetr section S523R.1,

2. DISCLOSUHE. 4. To register a business opportuotty.
the seller shall file with the administrator one of the
disclosure documents as provided ia paragrzaph "b" with the
appropriate cover sheet as cequited by subsection B, paragraph
*h*, a consent to service of process as specified in
subsection 3, and the appropriate fee as required by
subsection 7.

h. The disclosure docurent required in paragraph "a” shall
he in one of the following forms:

(1) A uniform franchise offering circular prepared in
accotdance with the guidelines adopted by the north Amer ican
cecurities administcators association, inc.. as amended
through September 2?1, 1981. The administrator may by rule
adopt any amendment to the uniforo franchigse offering circular
that has becen adopted by the north Amecican securities
administrators association, inc.

12) A disclosure document prepared pucsuant Lo the federal
trade commission rule entitled "Disclosuce requiremeats and
prohibitions concerning franchising and business opportunity
ventures", 16 C.F.R. § 416 {1979). The administeator may by
cule adopt any amendnent to the disclosure document prepared
pursuant to 16 C.F.R. § 436 (1979), that has been adopted by
the federal trade comnission.

{3) A disclosure document prepared pucsuant to subsecrion
8.

3. CONSENT TO SERVICE. A sellec shall file, on a foem as
rhe administrator may prascribe, an ircevocable consent

appninting the adrinistrator or the administratar’s sucessor

Senate Flie S19, p. b

in office to be the sellaer's attogney Lo receiwe sérvice of
any lawtul process in a4 roncriniral suit, action, o
procaeding against the seller or the sellec’s guccessar,
execuator, or administiator «hich arises under Lhis chraptet
after the consent hac been filed, with the same force and
validity as Lf served personally on the persoa filing the
consent. Scrvice may be made by leaving a copy of tae process
in the office of the adminiskrator, out is not effective
unless the plaintiff or petitioner, who may be the
administrator or the attorney general, la a suit, action, or
proceeding, forthawith sends notice of the service ané a copy
of the process by tegisterad or certified mail to the
defendant's or respondent’'s address on file with the
administrator, and the olaintiff's affidavit of compliance
with this subsection is filed in the case on or before the

return date of the process, if any, oc within such further

time as the court allows. !

4. EFFFECTIVE DATF. A registration automatically becomes
effective upon the expiration of the tenth full busianess day
after the complete filing, provided that no order has heen
issued or proceeding is pending under subsection 10. The
administrator may by ocder waive or reduce the time peeiod
prior to effectiveness, provided that a complate filing has
been made. The administrator may by order defec the effective
date unti) the expiration of the tenth full business day afvec
the filing of an amendment.

S. PERIOD. The registration is effective for one year
cocmencing on the date the registration becomes effective and
may be renewed annually upon the filing of a current
disclosure document accompanied by any documents oc
informatlon that the administcator may by rule or ozder
require, Failure to cenow upen the close of the one-yeac
prriod of effectiveness will result in expiration of the
registration. The acdministrator may by rule or ordec require

the £iling of a sales repart.
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6. TILING RYLE. The administrator nay by cule requize L
filing of all proposed literaiure o advertis.ing prior Lo its
use.

7. FILING FeF. Tre selier snail pay a five hundred doliar
filing Fee with the initial disciosure staterent filted underc
subsection 2 and a two hundred [ifty dollar annual renewval
fee. Tne administrator shall by zule periodically revise
tnese fees to ensure that they defray the costs of
administration of this chaptec.

B. DISCLOSURE REQUIREMENTS.

a. 1t is unlawtul to offer or sell a business opportunity
cequired to be registeeed pursuant to this chaptec unless a
written disclosure document as filed under subsection 2 is
delivered to each purchaser at least ten business days prioc
to the carlier of the execution by a purchaser of a contract
or agreement imposing a binding legal obligation on the
purchaser oc the payment by a prechaser of any consideration
in connection with the offer ot sale of the business
oppactunity,

b. The disclosure document shall have a cover sheet wnich
is entitled, in at least ten-point bold type, "DISCLOSURE
REQUIRED BY 1OWA LAW." Under tre title shall appear tae
following statement in at least ten-point type: "The
registeation of this business opportunity does not constitute
approval, tecommendation, or endorsement by the state of Jowa.
The information contained in this disclosure document has not
been verified by this state. [f you have any questions or
concerns about this investment, seak professional advice
before you sign a contract or make any paynent. Yoy are to be
peovided ten {10} business days <o ceviow this document before
signing a contract ot agreement or ma%ing any payment to the
seller or the seller's representative.”

The sellec's name and principat business addeess, along
with the date of the disclosure document, shal: also be
provided an the cover shest. HNo other information shall

appear on the cover shael.
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responsinility for the seliar's ousiness activities relati~g
to the sale of the business opportunity.

(3] Prine business experience of the seller celarting oo
Lug.ness oppurtunities includieg all of the foliowing:
Thi nare, address, and a descipricn of any Susainess
runity previously offered by the seller.

Ine leagth of time tno seller, had oflaraed eacn sSuch

55 apedriunity,
¢y the leng=n of time the seller kas ccnducted the
wisicess oppartunity curtently being cffdred to the purchaser.
(%) With respect to each gerson idennified in subparagraph
{3y, all of the follew:ing;
{a] A descriptien of the perscn’s busiaess experience [of
the res-year pericd prceceding the filing date 2¢ this
G sclosure document. The desceiption of business exgerience

a=aii tist principal ocoupacians and erployers.

ih) A listieg of tro person’s educatianal ard professioral
Sienground, eciudicg tae nares 2of schools attencsd and

docress seacived, and any Iinhar infocmatizn tnat =:iil
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demorstrate sufficient knowledge aré exparience to pectorm
spcvices proposed.

(6] iaether any of the folluwirg apply to the sellec or
any person identified in subparagrapn [3):

{a) The seller ot other person has been convicted of a
felony, pieaded nolo contendere to a felony charge, of has
been the s:bject of a criminal, civil, oc administrative
proceading alleging the violation of a business opportunity
law, secucrities law, commodities law, ov franchise law, Or
alleging fraud or deceit, embezzlement, fraudulent convers.on,
restraint of trade, an unfair or deceptive practice,
misapptopriation of property, or making comparable
allegations.

{b} The seller or other person has filed for bankruptcy.
been adjudced bankrupt, or been reorgarized due to insolvency,
or was an cwner, principal officer, or general partner of 2
person, ot any other person that has filed for baankruptey ot
vas adjudged bankrupt, or been ceocqanized due to insolvency
during the last seven years.

(7] The nawe of any person identified in subpavagraph (6},
the nature of and the parties to the action or proceeding, the
court or other forunm, the date of the institution of the
action, the docket references to the action, the current
status of the action or ptoceeding, the tecms aad conditions
of any ocder or deccee, and the penalties or damages assessed
and terms of settlement.

(8] The initial payment required, or if the exact amount
cannot be determined, a detatled estimate of the amouat of the
initial payment to be made to the seller.

{9) A detailed description of the actual services the
seller agrees to perform for the purchaser.

{10} A detailed descrigtion of any rzaining the sellecr
agrees to provide for the pucchaser.

(11) A detaiied description of services the seller agrees
to petform in comnection with the placement of equivment,
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products, or supplies am: ¢ location, as well as any ag:eemsnl
necessary 1n order to leicate or operate equisnent, procacts,
ot mupplies on premises =xich ave not owned or leased Ty the
purchaser or sellec.

{12y & detailed descTription of any license oo perm:T that
will be necessary in orcie: for the purchaser to engage !n ot
operate the business opoosrtunity.

{13) The business opozociunity seller that is requiced to
secure 4 bond pursuant o sechion 523B8.4 shall include in the
disclosure document the Iollowing state@ont: A5 required by
the State of lowa, the =s¢iler has secuceéd a bond issued by
finsert name and addres=s of surety compjay), a suvcety company,
authorized to do busine=ss in chis state. Before signing a
contract or agreenmant teo surchase this business opeortunity,
you should check with tEe surety company to determine the
bond's curtent status.”

(l4) Any represcnta tions made by the seller to the
purchaser concerning sa les or earnhings that may be made from
this business opportuai ty, including, bit not limited to the
following:

ta) The bases or as sunptions for any actual, average,

projected, or forecaste«< sales, profits, income, or earnings.

(b} The total numbe r of purchasers who, within a period ofF
three years of the date of the disclosure docurent, purchased
a business oppotrtunity involving the product, eguiprent,
supplies, or services b eing offered to the purchaser.

{c) The total numbe r of purchasers who, within three years=s
of the date of the disc losure document, purchased a business
opportunity involving t he product, eguipment, supplies, or
secvices being offered to the purchaser who, to the seller's
knowledge, have actuall y received eacnings in the arount or
range soecified.

{15) A detailed des cription of the elements of a guarante-e
made by a seller to a peuichaser. The description shall
include, but is rot timeised to, the duration, tecms, scopey

conditions, and _imrizar 1205 of the guarantee.
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[16) A statement inciiding all of tae following:

{a) The total numbe: of business cpportunizies that are
cne same o¢ similar in nazure to those being sold oc arganized
by the seller.

(b) The names and addresses of putchasers who have
crequested a refund oc rescission from the seller within the
last twelve months and the number of those who have received
the refund or crescission.

(c) The total number of business opportunities the seller
intende to sell in this state within the next tvelve moaths.

(d] The total number of purchasers known to the seller to
have failed in the business opportunity.

{l7) A statement describing any contractual cestrictions,
probibitions, or limitations on the purchaser's conduct.
Attach a copy of all business opportunities and othec
contracts or agreements vroposed for use oc in use in this
state including, without limitation, all lease agreerents,
option agreements, and purchase agreements.

{18) The rights and obligations of the seller and the

purchaser regarding termination of the business oppottunity

contract or agreement.

{19) & statement accurately describing the grounds upen
which the purchaser may initiate legal action to tecminate the
business opportunity contract or agreement.

{20) A copy of the most recent audited financial statement
of the seller, prepared within thirteen gonths of the first
offer in this state, together with a statepent of any material
changes in the financial condition of the seller from that
date. The administrator may allow the seller to submit a
limited review in order to satisfy the reguirements of
subparagraph (13).

(21) A list of the states in which this bus:iness
opportunity is registered.

122) A list of the states ia =hkich rhis disclosure

docunent 15 on file.
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¢21] & list ¢f the state % whicn rave deaied, suspended, or
revoked the cegistration of  this business onzortunity.

124] A section entitled “Risk Factors” containing a series
of short concise stabemests sumndrizirg the peincipal facters
which make this business oppeortunity a nigh risk ¢r on« of a
gpeculative nature. Fach st atement shall include 2 Cross-
ceference to the page on whi ch Eurther information reqarding
that risk Eactor can be Fourmd in the disclosure document.

{25) Any additional infermation as the administrater nay
reguire by rule or ocder.

9, CONTRACT OR AGREENFNTT PROULS[ONS:

a. It is urntawful to offSec or sell a business oppoctunity
required to be reqgistered urless the business opportun:ity
contract or agreement is in writing ard a copy of the contract
or agreement is given to thez purchager at the time the
purchaser signs the contracte or agreenent.

b. The contract or agreerment is subject to this chapter
and section 714.16.

z. Contracts or agreemermits shall set forth in at least
ten-point type or equivalen®k size, if handwritten, all of the
following:

(1] The terms and conditlons of any and all paymeats due
to the seller.

(2] The seller's princigpal business address and the nanme
and address of the seller's ageat in tHis state authorized to
receive secvice of process.

(3) The business form o £ the seller, whether corporate,
partnership, ot otherwise.

(4] The delivery date., or when the contract provides for a
periodic delivery of items to the purchaser, the approximate
delivery date of the produc't, equipnent, oOr supplies the
sellec s to deliver to the- purchaser to enable the purchases
to stact business,

(5] Whethet -he peoduct. , equipment, or supplies are Lo be

delivered to the purchaser’® 5 home or business address or atre




Senate File 319, p- 13

to he piaced or caused to be placed by the seller at locations
owned or managed by cersons ather than the purchasetr.

(6) A statemont that 2gcurately states the purcnasec's
cight to vold the contract unde:r the circcumstances and 1o the
mranner set €orth in section $233.6.

(7] The cancellation statensat appearing in section A2.].

10. DENIAL, SUSPENSION, OR IARVOCATION OF REGISTRATION,

a. Toe administrator may issue an order denying
effectivencss to, or suspending or tevoking the effectiveness
of, any registration if the adninistrator finds that the order
is in the public interest and any of the folliowing:

(1] The registration as of its effective date or as of any
earlier date in the case of ar order denying effectiveness,
any amendment as of its effective date, or any teport is
incomplete Ln any naterial respect or contalns any statement
which 1s, in the light of the circumstances undet which it was
made, deteemined by the adminiscrator to be false or
misleading with tespect to any material fact.

(2] Any provision of this chapter ocr any rule, cider, ot
condition lawfully imposed under this chapter bas been
willfully violated, in connectizn with the business
ocpportunity, by either of the fallowing:

{a) The person filing the registration,

(b) The seller, any partner, officer, or director of the
seller, any person occupying a similar status or pecforming
similar functions, or any person directly or indirectly
controlling or controlled by the seller, but only Lf the
person Eiling the registration is directly or Indirectly
controlled by or acting for the seller.

(%) The business opportunity tegistered or sought to be
tegistered is the subject of an administrative ocder denyling,
suspending, or revoking a regisiration or a permanent or
tenporary injunction of any court of competent jutisdiction,
gowever., the admicistrator shail not do either of the

follewing:

Jinr‘
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fa} 1Instizute a proceeding agains: an «Tfective
reqistration under 0ig pacagraph acoe tha® one year bcom the
date of the order o¢ injunction relied on.

{u)] Enter an order under this pazagrap: on Lthe baiis of an
order or injunction entered under any other state act unless
that ocder or injunction was based on facts which would
cucrently constitute a geound for an ocder :ndec this section.

(4] The seiler's enterprise or method ¢f business, nr that
of the business opportunity, includes or weeld include
activities which are or would be Lllegaf wrere pecformed,

{5) The business opportunity ot the ioffering of & business
oppartunity has worked or tended to work 2 fraud upon
purchasers or would operate to work such a fraud.

{6) Thete has been a failure to fi1lé any documents oOr
information required under subsection 2,

{7) The seller has failed to pay theé proper filing fee.
However, the administrator shall vacate any cocder issued
pursuant to this subparagraph when the deficiency has been
cortected. :

{8} The seller's literature or advertising is misleading,
incorrect, incomplete, or deceptive,

b. The admiristrator shall not institute a proceeding
under this subsection against an effective registration on the
basis of a fact or transaction known to the admimistratoc when
the registration became effective unless the proceeding is
instituted thirty days after the effective date of the
registratlon.

c. (1) The administrator may by otder sunmarily postpone
oc suspend the affectiveness of the registration pending final
determination of a proceeding under this sudbsection.

{2) Upon the entry of a sumrary order, %he administrator
shall promptly rztify the seller that rhe order has been
entered and of -~e reasons for entering the ceder and that
within fifteen crys after the receipt of a written ceguest the
matter will be szt down for hearing.

616 4S8
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{31 It no hearing is reguested cne order will remain an
effect until 1t is medified or vacated by the administrator.
If a hearing is requested Ot ordered, the administeator cay
modify or vacate the order or extend the order until final
determination.

d. A summary order shall not be entered under any parct of
this subsection, except under subparagraph (1) of paragraph
"e", without appropriate notice to the seller, an opportunity
foc hearing, and written findings of Fact and conclusions of
law in accordance with chapter 17A.

e. The administrator may vacate or modify an ordet issued
under this subsection if the administrator finds that the con-
ditions which prompted its entry have changed cr that it is
otherwise in the public interest to do so.

cec. 3. Section $5238.3, Code 1991, is5 amended by striking
the section and inserting in lieu tnereof the following:

5218.1 EXEMPTIONS FROM REGISTRATION AND DISCLOSURE,

1. TYPES OF EXESPTIONS. The following business
oppottunities are cxempt from the requirements of section
523IB.2:

2. “The offer or sale of a business opportunity if the
purchaser is a bank, savings and loan association, trust

conpany, insurance company. ceedit union, or investmeat
ccrpany as defined by the fedecal [nvestment Company Act of
1940, a pension ot profit-sharing trust, ot other financial

institution or institutional buyet¢, or a dealer regicteced
pursuant to chapter 502, whether the purchaser is acting for
itself or in a fiduciary capacity.

b. The offer or sale of a business opportunity which is
defined as a francnise under section 5238.1, subsection 4,
provided that the seller delivers t¢ each purchaser at the
earliec of the first personal meeting between the seller and
the purchaser. or ten business days peioc to the eaclier of
the execution by a purchaser of a contract oc agraemen’
imposing a binding legal obligation on the purchaser or the
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payzent by a purchazer of acy considezaticr in conneation with
tne nffer nr sale of the pbusiness cpprchuni.y, one of whe
following disclosure docurents:

{1} A unifotm fFranchise offering ciccular prepared in
accordance with the qguidelines adopted by the north Americacn
securities adninistrators association, inc., as anended
theough Septempec 21, 1981. .

(2] A disclosure document prepaced pursaant to the federal
trade cormission rule entitled "Disclosure requirenents and
prtokibitions concerning franchising and busiress opportunity
ventures”, 16 C.F.R. § 436 {1979).

Fot the purposes of this paragraph, a pecsonal meeking
means a face-to-face meeting between the pu:icihaser and the
selier or their representatives, which is held for the purpose
of discussing the ofter or 5ale of a business oppottunity.

Tne administrator may by rule adopt any amendment to the
uniform francnise-offering circular that has been adopted by
the north Arecrican securities administritors association,
inc., or any amendment to the disclosuré document prepared
putsuant to the federal trade commissioh rule entitled
“Disckosure requirements and prohibitiohs concerning
franchising and business opportunity vehtures™, 16 C.F.R. §
436 (1979), that has been adopted by the federal trade
commLssion,

c. The offer or sale of a business opportunity foc which
the cash payment made by a pucchaser does not exceed five
hundred dollars and the payrent is made for the not-for-profit
sale of cales demonstration equipment, naterial, or samples,
or the paynent is made for product inventocy s01d to the
purchaser at a bona fide wholesale price.

d. The offer or sale of a business opgortunity which the
administrator exempts by order or a class of business oppoc-
tunities which the administrator exempts by rule upon the
finding that the eremption would not be <ontracry te public
interest and that registration would not be necessary o ap-

prepriate for the protection of purchasers,




Senate File S19, 9. 11

2. DENIAL OR REVOCATION OF EXEMPTIONS.

a. The administrator may by ocder deny or revoke &0
exemption specified in this section @irth respecs to A par-
ticular offering of one or more business opportunities. A
order shall not be entered without appropriate prior notice k¢
all interested parties, opportunity for hearing, and wcitten
[indings of fact and conclusions of law.

L. 1€ the public interest or the protection of purchasers
50 requires, the administrator may by order surmarily deny or
cevoke any of the specified exerptions peading final deter-
mination of any proceedings under this section, Upon eatry of
the order, the administrator shall promptly notily all
interested parties that it has been enteced and of the reasons
for entering the order and that within fifteen days of the
receipt of a written request the mattec will be set down for
hearing. If a hearing is not tequested the ordec shall remain
in etfect until it is modified or vacated by the
administrator. If a hearing is reguested or ordered, the
administrator shall not modify or vacate the order or extend
it until final detecminatlion.

c. An order under this section shall not operate retro-
actively.

d. A person does not violate section 523B.2 by reason of
an offer ocr sale efEected after the entry of an order under
paragraph "b" iIf the person sustains the burden of proof that
the person did not know, and in the exercise of reasonable
care could not have known, of the order.

1, BURDEN OF PROOF. Ina an administrative, civil, or
criminal proceeding related to this chaptec, the bucrden of
ptoving an exemptlion, an exception from a definition, or an
exclusion from this chapter, is upon the person claiming it.

Sec. 4. Section %23B.4, Ccde 1991, 18 amended by striking
the section and inserting in lieu theceof the following:

§2IB.4 HINIMUM NET WORTH OHR BOND REQUIREMENT .,
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1. In connection with an offer ar sale of a business
opportunity, a sellec¢ shall not make or ute any ¢! oLhe cepre-
sentations set forth in section 5238.1, subsectiox J.
paraqeaph "a', subparagraphs {4) and {5}, unless the seller
has at all times a minimur net worth of twenty-Eive thousand
dollars as determined in accordance with generally accepted
accounting principles. [n lieu of the minieum net worih
requirement, the administcator may. by tule or order, require
a business opportunity seller to obtain a surety bond issued

by a surety company authorized to do business in this state,

The surety bond must be in an amount not less than tweaty-five
thousand dollars and shall be €or the benefit of any
purchaser. The administrator may by rule or order Lnceease
the amount of the bond for the protection of purchasers and
may require the seller to (ile reports of atl sales in this
state to determine the appropriate arount of boad.

2. K€ the seller is reguired to obtain a sucety bond, the
seller shall maintain a surety bond for the duration of the
quarantee or tepresentation giving rise to the surety bond
requirement . Upon expiration of the period of the guarantee,
the seller may allow the surety bond to lapse if the sellec
gives notice to the administrator and all business opportunity
purchasers in thls state at least thirty days prior to the
lapse of the bond.

Sec. . Section S23B.5, Code 1991, is amended by striking
the section and insecting in lieu thecréof the following:

5238.5 ADMINISTRATIVE FILES AND OPINTONS.

1. A document is Filed when the docdument is received by
the administrator.

2. The administrator shall xeep a register of all appli-
cations for reglstration and disclosure documents «hich are ot
have been effective under this chapter and all ordecs which
nave been entered under this chapter.

1. Unless otherwise provided by law, a registration
statement, filing, application, or report filed with the

administrator is open for pubiic inspection.
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4. The administrator ray Hondor 2 weritter cequest frem an
interested person for an iniespretative op.aion cpon the pay-
ment of a fee of one hundrec dollars,

Sec. 6. Section 52318.7, Code 199], is amended by stcriking
the section and inserting in lieu therecof the following:

52318.7 CLIABILITY -- REMIDIES.

1. a. A person who violates section 523R.4 or section
$238.2, subsection 1, 8, or 2, is liable to the purchaser )
an action €or rescission of the agreenent, of for recovery of
all momey or other valuable consideration paid for the
business opportunity, and for actual damages together with
interest as determined pursuant to section 668.13 feen the
date of sale, Teasonable attorney's fees, and court costs.

b. A person who violates section 523B.12, subsection 2 or
3, it liable to the purchase: who may sue either at law or in
equity for rescission, or for cecovery of all money or other
valuable consideration paid for the business opportunity, and
for the recovery of treble damages together with interast as
determined pursuant to section 663.13 from the date of sale,
reasonable attocney's fees, and court costs.

c. A person who violates section 323B.2, subsection 8, or
section 523B.12, subsection 2 or 1}, or who breaches a business
opportunity contract or agreement or an obligation arising
under the contract or agreement, is liable to the purchaser
who may sue the surety of the seller’s bond, either at law or
in eguity, to recover all money or Other valuable
consideration paid for the business opportunity and actual
damages, together with interest as determined pursuant Lo
section 668.13 from the date of sale, reasonable attarney's
fees, and court costs. The Ltiability of the surety shall not
exceed the amount of the bond.

2. Every person who directly or indirectly controls a
pacty liable under this section, every vartnec in a
partnership so liavle, every principal executive officer or

director of a corporarion s0 liable, every gerson ocoupying &
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similar sratus in, or pecforming similar functionsg for, anid
cvery employee of, & party 30 liable wra5 paterzally alds in
the: act o transaction constituting the violation is also
liabie jorntly and severally with and o the sarme extaobt as
the party, unless the person liabie as a result of the
person's relationship with the liable patty as def:ned under
this section proves that the person did mot koo, and in the
exercise of reasonable rare could not dave kaown of the
existence of tne facts giving rise to ine alleged tiability.
among tne peesons held liable, a party paying more than the
party's percentage share of damages ma; cecover judgrient for
contribution upon motion to the court ot in a separate action.

3, An action shall not be maintaiced under thisz section
unless commenced within three years aiter the ackt or
transaction constituting the vielation, or within one year
aftec the discovery of the facts constituting the violation,
whichever period later expires.

4, The rights and remedies available pursuant to this
chapter are in addition to any other rights or remedies that
may exist at law or in equity.

Sec. 7. Section 523B.8, subsection 2, Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following: .

2. a. The administrator may do any of the following:

(L) MNake public or private investigétions within or
outside of this state as the administcator deems necessatry to
determine whether a person has violated or is about to wviolave
a provision of this chaptec ocr a rule or order under this
chapter, or to aid in the enforcement of this chapter or in
the prescribing of rules and forms under this chapter.

(?) Require or permit a person to file a statemeat, under
oath ot otherwise as the administrator determines, as to all
the Eacts and circumstances concerning the matter to be

investigated.
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{3) Publish information concesning a violation al this
chapter or a violation af a tule or ordec under this chapter.

b. For the purpose of an investiqation or proceeding under
this chapter, the administrator or an afficer designated by
the administcator may administer caths and atfirmations,
subpoeny witnesses, compel the attendance of witnesses, take
evidence and require the production of books, papers.
correspondence, Temoranda, agrecments, oc other documents or
records wnich the administrator deems relevant Ot matecial to
the inaguiry.

c. [f a person resists or refuses ko obey a subpoena
issued to that person, the district court upon application by
the administrator may issue to the person an order tequiring
the person to appear beforc the administratoe, to produce
dacumentacy evidence if so ordered, or to glve evidence
related to the matter uader ilavestigation. Failuce to obey
the ordec of the court is punishable as a contenpt of court.

d. A person is not excused from attending aand testifying
or from producing a document or record before the
administrator ot an officer designated by the administrator,
on the grounds that the testimony or evidence, docunentary ¢
otherwise, required by the administrator may tend to
incriminate the person ot subject the person to a penalty o¢
forfeiture. However, an individual shall aot be prosecuted or
subjected to a penalty or forfeiture on account of a
transaction, matter, or thing concerning which the person is
compelled, after claiming the person's privilege against self-
incrimination, to testify or produce, except that the
individual testifying is not exempt fcom prosecution and
punishment for perjury or contempt related to such testimony.

Sec., 8. Section 523B.11, subsection 1. Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following:

3. & seller who willfully viclates section %22B.4, section
5238.2, subsect:ion L, B, or 9, cr sectica 523H.12, supsection
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2, who willfully violates 2 rule under this chaptes, who
wilkfully violates an order of which ke pecson has notice, <:
wha vielates section 5238.32, subsect.on 1, knowing that Lhe
scatement nade vas false or misleading in any material
cespect, upon conviction, 1§ guilty »f a class "0" Eatony .
Fach of the acts speci€ied constitutes a sepacate of fense and
a prosecution or coaviction for any one of such of fenses does
not bar prosecution or conviction £or any other oflfense.

Sec. 9. MNEW SECTION, $23R.12 PRAUDULFNT PRACTICES.

1. MISLFADING PILINGS. It is unlawful to make or cause <2
he made, in a document Eiled with the a@ministrato: or in a
ptoceeding under this chapter, a statement which is, at the
rime and in the light of the circumstences undec which 1t 13
made, false or misleading in a material respect or, in
connection with such a statement, to omit to state a material
fact necessary in order to make the statcment made, in the
light of the circumstances under which it is made, not
misleading.

2. UNLAWEUL REPRESENTATIONS. The thct that an applicataor
for cegistration has been filed or the fact that a business
opportunity ls effectively registered does not coastitute a
finding by the administrator that a document fited under this
chapter is true, complete, and not misleading. The £act that
an application tor registecation has beea filed, thut a
business opportunity is effectively reqistered. or that an
exemption or exception is available for a business opportunity
does not mean that the administrator has passed in any way
upon the merits or qualifications of, or tecommended or givecr
approval to, a pecson or business opporvtunmity. It is unlawful
to make, or cause to he made, Lo a purchaser, any
representation ilnconsistent with this subsecticon.

3. ADVERTISING. It is unlawful for a seller, in
connection with zne offer or sale of & business opportunity @
this state, to publish, circulate, or use advertising vhich

contains an untri;e statement of a matecial fact or omis to

615 4S
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state 8 material fact necessary i ordec te rz¥e the
atatemoents made, in the lioht of the circunstasces under which
they are made, not misleading.

Sec. 10. NEW SECTION. 521B.13 SCOPE -- STRVICE OF
PROCFSS.

1. Tone provisions of this chapter cancerning sales and
offers to sell apply to persons who sell) or offer to sell a
business opportunity when any of the follouwing apply:

a. An offer to sell is made in this state.

b. an offer to purchase is made and accepted in this
state.

c. The purchaser is domiciled ip this state and the
business opportunity 18 or will be operated in this state.

2. For the purpose of this section, an offer to sell is
made in this state, whetner or not either party is then
present in this state, when either of the follawing apply:

a. The offer originates from this state,

b. The offer is directed by the offeror to this state and
received at the place to which the offer is directed or at a
post office in this state in the case of a mailed offer.

3. For the purpose of this secticn, an offer to sell is
accepted in this state when botn of the following occur:

a. The acceptance is communicated to the offeror im this
state.

b. The acceptance has not previously been tommunicated ko
the offerot, orally, or in writing, outside this state, For
the purpose of this section the acceptance is communicated to
the offerot in this state, whether or not either party is then
present in this state, when the offerce dicects it to the
offeror in this state reasonably believing the offeror to be
in this state, and the acceptance is received at the place to
which it is dicrected or at a post office 1n this state in the
case of 3 mailed acceptance.

4. A offer to sell is not made in this state under eithec

of the [ollowing circunmgtances:
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a. If the ofler appeazs 'n a boera [rée newspaper or o.net
publication of geceral citculation which is aot published in
this sta%e, or which is published in this state but has ad
more thar Lwo-thirds of its circulation outside this state
during the past twelve manchs,

b. If the offer is made cn a radio or televwision program
originating cutside this s:ate which is rveceived in this
state.

. A person who engages in conduct prehibited or made
actionable under this chapter and «who has not filed a consent
to service of process is deemed to have appointed the
adninistrator to be the person's attorney for purposes ot
service of any lawful process in a nonctiminal suit, act:oon,
ar proceeding against the person or the person’'s successor,
executor, or administrator, which is the result of that
conduct and which is brought uader this chapter or is pursvant
to a rule ot order under this chapter., Service shall be rade
by leaving a copy of the process in the office of the
administrator. The service is effective after both of the
following have occurced:

a. The plaintiff, who may be the administrator, in a suit,
action, ot proceeding instituted by the administrator, sends
notice of the service and a copy of the process by certified
or registered majl to the defendant's or respondent's last
known addcess or takes other steps which are reasonably
calculated to give actual notice. :

b, The plaintiff's affidavit of compliance with thag
subsection is filed on or before the return day of the
process, if any, or within such further time as the court
allows,

6. When process is Served under this section, the court,
ar Lhe administrator in a proceeding before the administratoc,
shall order such continuance as may be necessary to afford the
defendant or respondent reasonable oppoctunity to defend.

DIVISION T
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Sec. 13. Section $230.1, Code 991, is arended by stri.xirg
the section and inseeting in !ieu reraotl the follew:ing:

S230.1 ODEFINITIONS.

As used 1n this chapter, ualess the context atherwise
requires:

1. “Commissionec” means the corrissioner of insurance ot
the deputy appointed under section 502.601.

2. "Continuing care” means housing together with
supportive services, nursing services, medical services, or
other healsh related services, furaished to a resident,
regardless of whether or not the lodging and secvices are
provided a: the same locatlon, with or without other periodic
charges, and pursuant to one or more contracts effective for
the life of the resident or a period in excess of one year,
including mutually cancellable contractis, and in consideration
of an enttance fee.

3. “Continuing care retirement community” means a facility
which provides continuing care to residents other than
residents celated by consanguinity or affinity to the person
furnishing their care.

4. “vEntrance fee” means an initial or deferced transfec to
a provider of a sum of money or ctoer property rade or
promised to be made as full oc partial consideration for
acceptance of a specified individual in a facility if the
amount exceeds either of the following:

a. Five thousand dollars.

b. The sum of the regular periodic charges for six months
of residency.

§. “racility"” means the place <r places in which a
provider undertakes to provide continuing care or senior adult
congregate living services to an individual.

6. "Living unit" means a £oor, apartment, cottage, oOc
other ares within a facility set aside for the exclusive use

or control of one or more ident:fied residents,
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7. "New construction” means construction of a new facility
or the expacsion of an existing faciiizy 1€ the expans:on
invelves an increase in the pumber of living units 1n excess
of twenty-five pereent.

8. “"Provider” means a pecson undertaking through a lease
ot other type of agreenent to provide cace in a continuing
care reticerent community or senior adult congeegate living
Facility. even if that person does not own the fFacility.

9. “"Resident” means an individual, sixty years of age or
older, entitled to receive care 1o a continuing care
reticement community or a senior adult congregate 1living
faciltity.

10. "Senior adult congregate living facility" means a
facility which provides senior adult congregate living
services to residents other than residents celated by
consanguinity or affinity to the person furnishing their care.

11, "Seamior adult congregate living services"” means
housing and one or more supportive services furnished to a
resident, with or without other periodié charges, in
consideration of an entcance fee.

12. “Supportive services" includes but is not limited to
one or any coabination of the following services: laundry,
maintenance, housekeeping, emergency nursing care, activity
services, security, dining options, transportation, beauty and
vacher services, nealth care, and personal care, including
personal hygiene, eating, bathing, dressing, and supecvised
medication administration.

Sec. 1?. Section $210.), subsection 1, Code 1991, is
amended by striking the subsection and inserting in lieu
thereof the following:

1. At the time of, or orior to, the execution of a
contract to provide continuing care Or senioc adult congregae
living services, or at the time of, or privr to the previder's
acceptance of pa:: or all of the entrance fee by or on nehalf

of a prospective resident, whichever ofcurs first, tne
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provider shall deliver 2 disclosuce statecent ko rhe person,
and to Lhe person’s personal representative it ore 15
apgninted, with ~hon tne contract is to be entered into.
Jnless incorporated by reference, in whole or in part, the
disclosure statement shall not constitute pact of the contract
between the resident and provider. The disclosutre staterent
shall coatain all of the following infornation unless the
information is in the contract, a copy of which must bde
attached ro the statement:

a. The name and busincss addeess of the erovider and a
staterent of whether the provider ts a partnecsnip,
corporation, or other legal entity.

b. The names and business addresses of the officers,
Jdirectors, trustees, managing or general partners, and any
person having a ten percent ot greater equity ot beneficial
interest in the provider and a description of such person's
intecest in or occupation with the provider.

c. MWith respect to each person covered by patagraph "b",
and if the facility will be managed on a day-to-day basis by a
person identified pursuant to paragcaph "b", oc with respect
te the proposed manager, the following information:

{1) A description of the business experience of the
person, if any, in the operation or management of similac
facilities.

(2] The name and address of any professional service, or
other entity in which the person has, or which has in the
person, a4 ten percent ot greater intecest and which bhas
ptovided goods, leases, oOr services to the facility of a value
of five hundred dollars or more within the prior twelve months
or which has contracted to provide gocds, leases, or scrvices
to the facility of a value of five nundred dollars or more
within a year, including a description of the goods, leases
or secvices and their actual or anticipated Cost to tne

facility or provider.
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13) A descrintien of any matter tesult.ng in the peiaent s
canviction of a felony or a plea of 10io contendere to a
felony chatge, or a description of a~y mattec wheoe Lhe pesson
was found to be liadle or enjoined in a civil action by f:-al
judyment if the felony or civi!l actican involved fraud,
embezzleasat, fraudulent conversion, migappropriation of
property, or a similar felooy ‘nvolving theft or dichcnestly

(4] A descciption of any metter in which the pecson is
subject to a currently effective Lnjuncéivo ot restrictive
order of a court, or a deascription oI any matter withain the
past. five years whera the persaen has had a state or federal
license or permit suspended o¢ revokod as 2 result of an
action brought by a governmental ageacy of this or any state
or the division of insurance, arising out of or relacing to
business activity or health care, including, without
limitation, actions affecting 2 license to operate a foster
care facility, health care facility, rebirement home, hcme for
the aged, or Cacility licensed under this chapter or a similar
law of anokther state.

d. A statement, if applicable, containing khe following:

(1) whether the provider is or ever has been affiliated
with a for-profit organization oc with B religious,
chacltable, or other nomprofit orgaanalion.

{2} The natuce of the affiliation.

{3) The extent to which the affiliate organization is
responsible for the financial and contractual obligations of
the provider.

(4} The provision of the federal Internal Revenue Code, if
any, under which the provider or affiliate is exempt from the
payment of federal income tax.

e. The locazion and description of the physical propaity
or properties of the facility, existing or proposed, and, to
the extent propesed, the estimated completion date or daves,
wherher or not const:uction has begun, and the contingencies
subject to wnic- construction may be deferced.
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. Tre setvices provided or proposed to te provided under
contracts Eor continuing care or seniar adult conqregate
living services at the facility, including the extent to which
medical care i3 furnished. The disclosure statement shall
clearly state which services arce included in basic conttacts
and which services are made available at or by the facility at
extra chacge.

g. A description of all fees cequiced of residents,
including the entrance [ee and periodic charges, if any. The
description shall include the manner by which the provider may
adjust periodic charges or other recurring tfees and the
limitations on such adjustments, i€ any.

h. The provisions which have been made or will be made, if
any., to provide resaerve funding ot security to enable the
provider to fully perform its obligations undec contracts to
provide continuing care or senior adult congregate living
services at the facility, including the establishment of
escrow accounts, trusts, or resecve funds, together with the
mannetr in which the funds will be invested and the names and
expecience of persons who will make the investment decisions.

i. Certified financial statements of the provider, for all
parts of an operation covered by tne contract, includiang the
health ceater or nursing home portion of the continuing care
tretirement community, if those services ace included in the
coatract, but the disclosure statement may exclude services or
operations not provided to cesidents as senior adult
congcregate Living services under the contract, which shall
include the following:

{1) A balance sheet as of the end of the two most recent
fiscal years.

{2) Income statenents of the provider for the two most
recent Fiscal yeats or tne shorter period of time the provider
has heen in exlstence.

j. Lf operation of the facility has not yet commenced, a

staterent of the anticipated source and application of the
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tv-ds used o to be used in 1he purchase or corstr.etion ol
tre facolity, including the f[ollowing:

{l] An estimate of the cost of purchasing ot Ccoastrutliiag
ard equipping the facility, including related cosis such as
financing expense, legal expense, land cosis, occurancy
deselopment costs, and all other similar cosis the provider
e¢xpects to incur or wecome obligated for peiror to the
ccrmencement of operations.

(2] A description of any mortgage loan o othe: long-ter-
Eirancing intended to be used for the financing of the
facility, including the antic:pated terms and costs of the
financing.

(3) &n estimate of the total entrance fees to be ceceived
From ot on behalf of residents at oc¢ prior to comiwncement of
operation of the facility.

{4) An estimate of the funds, if any, anticipated to be
necessary to Fund start-up losses and provide reserve funds tc
assurce full pecformance of the obligations of the provider
under contracts for the provision of continuing cace of senio:
adult congregate living services.

(5] A projection of estirated iancome fron fees and charge:
other than enkrance fees, showing individual rates preseatly
anticipated to be charged ang includind a description of the
assumptions used for calculating the estimated occupancy rate
of the facility and the effect on the income of the facility
of government subsidies for health cate seevices, if any, to
ve provided pursuant to conttacts for d¢ontinuing cate or
senior adult congregate living services.

(6) A projection of estimated operating expenses of the
facility., including a description of the assupptions used 1a
calaulating the expenses and separate allowances. if any, for
the replacement of equipment and furnishings and anticipated
major structural repairs or additions.

(7) Identification of any assets pledged as catlateral for

ary purpose.
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(8) An estimate of annual payrents oF principal ant
interast rtequited by a mortgage lcan or otner long-ktarm
financing.

k. Otmer material informat.on concerning the facil:ty ot
the provider required by the division ¢f ingsurance or which
the provider wishes to include.

1. Tne cover page of the disclosure sratement shall state,
in a proninent location and type face. the date of the
disclosure statement.

m. A copy of the standard form of forms of contract for
continuing care or senior adult congregate living services
used by the provider, attached as an exhibit to each
disclosura statenent.

Sec. 13, Section $230.3, subsection 3, Code 199}, is
amended by striking the subsection and inserting in liew
thereof the following:

3. 1n the event an amendment is filed with the division of
insurance putsuant to subsection 4, the provider shall deliver
a copy of the amendment ot the amended disclosure statement to
a prospective resident and to a prospective resident’s
personal representative i€ one is appointed prior to the
provider's acceptance of part or all of the entrance fee or
the execution of the continuing carte ot genior congreqgate
living services contract by the prospective resident.

S§ec. l4. Section 523D.5, Code 1991, is amended by striking
the section and inserting in lieuw therecf the Eollowing:

523D.5 NEW CONSTRUCTLION.

1. FILING WITH INSURANCE DIVISION, A provider shall not
enter into a contcact to provide continuing care or senior
adult congregate living seevices that applies to a living unit
that is part of a new Facility or proposed expansion that 1s
or will be located in this state unless the person has
submitted an application on 2 forn as required by the divisicn
of insurance accompanied by a fee of two nundred Fifry
dollars. The application at a minitmum must include %oe

follew.re information:
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a. & description of the new facility oc ke proposed
expans:on, including a description of the goods and services
that w:11 ne offeced xo prospective residents.

b. & statecent of the financial resources ot Lhe provicer
available for tnis project.

. A statement of the capital expenditures necessary to
acconplish this project,

d. A statement of financial feasihility for the new
facility or proposed expansion in a Eacr satisfacrory to the
commissionec, which includes a statement of future funding
sources and shall identify the qualifications of the person ot
persons preparing the study.

a. A statemeat of the market feasivility for the pev
facility or proposed expansion in a form satisfactory to the
commissioner, which ideatifies the qualifications of the
persan or persons prepacing tne study.

f. If the new facility oc proposed expansion ofters a
promise to provide aursing oc health care services to
residents in the future, an actuarial forecast in 3 fon
satisfactory to the cormissioner, which identiflies the
qualifications of the actuary of actuaries prepacing the
forecast.

g. Copies of the escrow agreements executed pursuvant to
this chapter or proof rhat an escrow is not required,

2. ODETFRMINATION OF FEASIBILITY.

a. Existing facilities. TIf a filing 1s made under this
section for an expansion of an existing facility, the
determination of feasibility shall be based on consolidated
information for the existing facility and the propased
expansion.

b. MNew Facilities. 1€ a filing is made under this section
for a new facilizy, aot part of an existing facility thay will
be constructed in more than one stage or phase, the initial
stage or phase Tust evidence feasibility independent of any
subsequen: stage or phase and contain a'l of the tacilities or
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coemponents hecessary to provide residents with all of the
services and amenicies promised by the provider,

3. CONSTRUOCTION. New constraction snall sot begin untiti
the filing reguired by this section has been made and at least
€ifry perceat of the proposed nunber of independent living
units in the ioitial stage ot phase have been reserved
pursuant tu executed coatracts and at least ten percent of the
entrance fees requiced by those contracts are held 1 escrow
pursuant to this chapter.

4, ESCROW REQUIRFHENTS. Unless proof has been submitted
to the commissioner that conditions for rthe release of
escrowed funds set forth in this section have already been
met, the provider shall establisnh an interest-hearing escrovw
account at a state or federally regulated financial
institution located within this state to ceceive any deposits
or entrance fees or portions of deposits or fees for a living
unit which has not been previously occupied by a resident for
which an entry fee arrangement s used. The escrow account
agreament shall be entered into between the financial
institution and the provider with the financial institution as
the escrow agent and as a f:duciary for the resident or
prospective resident. 7The agreement shall state that the
purpose of the escrow account is to protect the resident or
prospective resident and that the funds deposited shall be
kept and maintained in an account geparate and apart froo the
providec's business accounts.

§. RELEASE OF ESCROWED FUNDS. Funds held in escrow shall
be released only as follows:

a. 1€ the provider fails to meat the requicements for
release of funds held in escrow pursuant to this section
within a time period specified in the escrow agreement, which
shall not exceed thirty-six months. these funds shall be
returned by the escrow agent to the persons who have made

paynent to the provider,
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b. Dpor eotice fron the viowider that 2 resident is
entitled to a refund, the eserow agest skall refund the amount
directty to the cesident, The amount of 1ae refund shall be
included in the provider's antice to the €sicraw aguent and
shall be Aetermined in compliance with this chapter and any
applicable terns of the cesident’'s contract.

¢. Ffxcept as provided by pacagraphs "a” and "pv, amounts
held in escrow shall be released only upor approval of the
commissinner. The comnissioner shall apptaove the telease of
funds only upon a determination thaz at-least one of the
following conditions has been satisfied:

(1] The Eacility has a minimum of fifry percent of the
units resecrved for wnicn the provider is charging an entrance
fee and the aggregate amount of the enttance fees received by
or pledged to the provider, plus anticipated proceeds from any
long-term financing commitment, plus funds from allk other
sourees in the actual possession of the provider, equal not
less than ninety percent of the aqqgregate cost of constructing
or purchasing, eguioping, and furaishing the facility.

(2) The tresident has moved into thé living uwanit, the
cancellation period reguired by section 5231D.6, subsection 2,
nhas expired, construction of the facility or the portion of
the Facility under construction is complete, the facility has
been adequately equipped and furnished€ a2 cortificate of
occupancy or the eguivalent has been igsued by the approprlate
local jurisdiction, and the provider has been issued all the
appropriate licenses oc permits needed to operate the facility
and provide all of the promised services.

d. Upon reccipt by the escrow agent of a cequest by the
provider for the release of these escrowed funds, the escrow
agent shall approve release of the funds within €ive working
days unless the sscreow agent finds that the requirements of
this section kave not been met ard notifies the provider of
che basis For rr:s finding. The request for release af rhe
escrownd funds srall be accemparied by any documentation the

eRCTow aqgent eC.L.Tes,
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gec. 15. Secticn 523D.6, Code 199.. 18 ameaded by arriking
the sectior and inseciing in lieu the:es! the (ollowing:

323D.6 CONTHRACTS.

1. DISCLOSURE. In addition to any othet provisions
prescribed sy rules adopted under this chaptec, each contract
providing for continuing care oc seniot adult congregate
tiving services by a provider shall be wreitten in nontechnical
language easily understood by a lay pe:son and shall includs
all of the ‘ollowing:

a. The aane and business address of the provider.

p. The name and address of the facility or facilitlies.

c. The identification of the living unit which the
prospective resident will occupy.

d. A description of tha total consideration paid by the
resident, including the value of all vroperty transferred.

e. A list of all of the continuing care or senioc acult
congregate tiving seyvices which are to be provided by the
provider to each resident. The list shall cleacly identify
the manner in which continuing care or senior adult congregate
living services =i}l be provided, including a statement
whether the items will be provided for a designated tire
period or for life, and shaill indicate which continuing carce
and senior adult congeegate living services, if any, will be
provided tnrough an affiliate oc third party. The description
of any service charges or fees shall, in the event of multiple
residents, pe provided on an individual hasis and shall
include a description of any additional charges that “illt be
assessed for occupancy by more than one resident.

€. A statement of the policy of the facility with regacd
to any health or financial conditions upon which the providet
may tequite the resident to reliaquish the resident's space in
the desiqnaced facility.

q. A statemeat of the policy of the facility with regacd
to the heal-n and financial conditions requived for a parson

Lo continue as a resident.
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h. & staterent of tae ©aiicy i tae facility wlth cegacd
o the condit:ons undes whick the sesiders is perristed o
remain ie the tacility in the avent of financial drificuities
affecting the resident.,

i. A statement of the terms concetning the ertry of a
person to the living unit and the ccnsequences Lf a person
daes not meet the requirenents for entry.

j. A statement of the policy of the facility witn regarcd
to changes in accommodations and a description of rhe
procedures to be followed by the provider when the grovider
temporarily or permanently changes the resident’s
accommodations within the facility, teansfers the resident
fron one level of care to anoiner, oc transfers tae residgent
to another health facility.

k. A description in clear and undecstandable lanquage. i
at least ten-point type, of the terr:s governing the refund ot
any portion of the entrance fec in the event of discharge by
the provider, or cancellation by the re;ident. and a statenent
that the provider shall not dismiss or discharge a resident
from a facility prior to the expiration of a resident contrace
without just cause and sixty days <ritten notice of intent to
cancel. The notice of dismissal or discharge shall oaly be
given upon a gocd faith determination that just cause exists,
and the notice shall be given in weiting, signed by the
medical dicector, if any, and the administrator of the
facility. In an emergency situation only such notice as is
reasonable under the circumstances is required.

L. A description in clear and understandable language, in
at least ten-point type, whether monthly fees. if charged, are
subject to pericdic increases.

6. A description of the facility's pollicies and procedures
for handling grievances between the provider and residents,

n. A statement that residents living in zhe facility have
the right of self-organizaticn.
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o. A statement that a prospective reszident or resident
shall be given the copportunity to appoiat 2 geresonal
renresentative in the prospective :e;;dent's or resident’s
conttact. The personal reﬁrescntacxve shall teceive copies of
the contract and all aotices, disclosures, or forms cequired
by this chapter to be delivered to a prospective resident or
resident. A personal representative appointed under this
section has no legal authority to make any decision for the
prospective resident appointing the person to be a personal
representative. The pecsonal representative may advise the
prospective resident or resident as to the matecials provided.
A personal representative shall not be affiliated oc¢
associated with a provider or any person identified in section
5230.1, subsection 1, paragraph "b" or "c¢", and shall not be a
prospective resident ocr resident.

p. A statement that if a resident dies or through illoess,
injury, or incapacity is precluded from becoming a resident
undet the terms of the contract before occupying the living
unit, the contrack is automatically rescinded and the resident
ot the resident's legal ceprasentative shall receive a full
refund of all payments of money or transferced propecty to the
facility., except those costs specifically incurzed by khe
facility at the request of the resident and set [orth in
writing in a separate addeadunm, signed by both parties to the
contrack.

q. A statement that a resident has the right to rescind a
contract For continuing care or senior adult congregate living
services, without penalty or forfeiture, within three business
days of the date the contract was executed or within thirty
days after the date the cesident received the disclosure
staterent cequired by section 5230.3, whichever is later.

2. CANCELLATION. The contract cequired by this seckion
shall state the terms undec which the contraci can be canceled
by the provider or the cesident, tocluding a statement of the
tefund rights of a resident, and shall include a completed,

3

casily detachable form .o duplicate, ceptioned "HoTice of
Carcellation”, as an at+tachment, in ten-geint boldface tvie,
containing the tollowing intormation and statements i
substantially the followlng Eorn and language:

ROTICE OF CANCELLATION

Date conatract was executed.

Date disclosure statemen: was provided to resideat.

You may rescind and cancel your contract, without any
penaity or obligation, within thiee business days of the date
the contracs was executed or within thicty days after the date
you rececived the disclosure statement requized by Iowa Code
snction §230.3, whichever is later. You are not requiced to
move into the facility before the expirétlon of this
cancellation period. Ho<ever, if you do, the provider may
cetain the reasonable value of care and services actually
provided to you, the resident, prior to your vacating the
provider's facility. 1€ you cancel this conttact and you have
alteady moved into the provider's facility, you must vacate
your living unit within ten days aftec receipt by the provider
of your cancellation notice.

1€ you cancel this contract, any payments of money oc
transfers of property you nade to the ﬁrovider must be
returned as soon as reasonably possLb!d by the provider
follovwing receipt by the provider of yout cancellation notice,
and any security interest arising out of the transaction is
canceled, except that, as stated above, the provider may
retain the reasonable value of care and services actually
provided to you prior to your vacating the provider's
facility.

7o cancel this contract, mail by certified mail or hand
deliver a signed and dated copy of this cancellation notice o¢
any other written notice clearly indicating youc intent to
cancel the cont:act, or send a telegrar, to
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{name of provider) at

nlace of

. o faddress of prov.der’s

business). Yout cancellation is effective upon @ailing by
cectified maul, when transmitted by telegrapn, or whern actual
notice is given to the provider, whichever is earlier.

I hereby caacel this contract.

{Date)

(Resident's signature)

Sec. 16, MNEW SECTION, 523D.12 FILINGS ANOD
INVESTIGATIONS .

L. The annual Eiling, and any amendments to the annual
filing, shall be signed by the chief executive officer,
stating that to the best of the officer's knowledqe and
belief, the items are correct.

2. The commissioner or the attorney genecal may, for the
purpose of discovering or investigating violations of this
chapter ov rules adopted pursuant to this chapter do any or
all of the following:

a. Iavestigate the business aad examine the books,
accounts, records, and files used by a provider. With the
exception of an examination involving new construction, an
examination involving a complaint by a resident ot 2
prospective resident or where good cause exists for the lack
of prior notice, as determined by the commissioner, the
division of insurance shall provide at least seven days® prior
notice to the facility before conducting an on-site
examnination,

b. Administer oaths and afficmations, subpoena witnesses,
receive evidence, and requirve the production of documents and
records in connection with an investigatioa or proceeding
being conducted pursuant to this chapter.

¢. Apply to the district court for issuance »f an order

cegquicing a person's appeacance oefore the commissloner ¢
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attorney gerezal.  The persoe may also be requiced 1o pradece
documestary evidance ge:mane 10 tae seivject of the
investigation. Failure to noey & court order undec Lhis
subsecticr corstituies contenpt of courn.

Sec. 1!, NEW SECTIOH, 5230.13 COMPLIANCE ORDERS.

Upcn the comnissioner’'s determination that a provider has
violated a provision of this chapter or 2 tule adopted
pursuvant to this chapler, the commiss:oner may issue an ordec
cequiting a provider to cease and desist from an unlawful
practice or to take other afficmarive action as in the
judgment of the commissioner is necessary to comply with the
requirements of this chaptec. The persdn named in the order
may, within fourteen days after receiptrof the order, file a
written request for a hearing. The hearing shall be held in
accordance with chaptec L?7A. If a hearing is not requested,
the order shall pecome permanent.

Sec. 18. NEW SECTION., 5$230.14 [INJUNCTIOHS.

The attorney general may petition the district court in any
county of the state for an injuaction to restraln a person
subject to this chapter and any agents, exployees, O
associates of the person from engaging in coanduct or practices
in violation of this chapter ot rules adopted pursuant to this
chapter. In a proceeding for an injunction, the attorney
general may apply te the court for the issuance of a subpoena
to require the appearance of a defendant and the defendant's
agents and any documents, books, or redords germane to the
hearing upon the petition for aan injunction. Upon proof of
any of the violations described in the petition €or
injunction, the court may grant the injunction.

DIVISION III

Sec. 19. Secxion 53%C.2, Code 1991, is amended by striking
the section and :nserting in lieu thereot the foilowing:

1. “Administrator” means the commissioner of insutance o:
the deputy adm:pistrator appointed pursuant to section
502.601.,
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2. “Advance fee" neans cons_deration including a payment,
fee, or depos:t, <hich i assessed o collected priot to the
closing of a loan. An advance fee includes, but is not
limited to, money assessec or collected €or processing, far an
appraisal, for a credit check, foc a consultation, or for
expenses.

3. "Bona fide third-party fee" means a €ee chargad for ore

more of the following:

a. A credit report cc appraisal.

b. Providing security of title services for & loan securegd
by ceal property, including but not lLimited to a title
examipation, an abstcact of title, title insurance, or a
property Survey.

4. "Bocrrower" mecans 8 person who seeks the services ol a
loan broker.

5. "Pinancial statement" means a document evidencing the
financial position of the loan broker as required by section
535C. 3A,

6. "Loan" means an agceemen: to advance property.
including but not limited to money, in return for the promise
that payment will be made for ine usc of the property.

7. “Loan brokxer” or "broker” means a person who in return
for an advance fee, promises to obtain & loan or assist Ln
obtaining a loan for another frem A thied person, or who
promises to consider making a loan to a pecson. A loan broker
does not include any of the following:

a. An attorney licensed to practice im this state whnile
engaged in the practice of law.

b. A cectified public accountant licensed to peactice in
this state while engaged in practice as a certified public
accountant,

¢. An accounting practitioner, wnile engaged as ao
accounting practitionec, who protures toans as an tncidental

part of the accountant's practice.
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d. A person whose fee 1§ entarel. Zantingent on Lhe:
surcessful peocurement of a loan fear a thred person, 12 the
yorcrowee has not paid a fee prior to ine ciosing of a lcan
cther than a bona fide third-parcy tav.

e. A financial institution, to tre extent the
institution's activities oc arcangements are expressly
approved or reqgulated by a requliatocy body or officec acting
vnder authority of the United States.

f. An insurance company organizec under the laws ol this
state and subject to regulation by the tonamissioner of
insurance.

q9. A bank incorpocrated under chapter 524.

h. A credit union incorporated uender chapter 533

i. A savings and loan association or savings bank
incorporated under chapter 534,

j. A mortcage broker or mortgage banker licensed under
chapter 5358,

k. A regulated lcan company licensed under chaptec 536.

1. An industcial loan company licensed under chapter 536A.

8, "Loan brokerage agreement” or "agreement" means an
agreement between a loan broker and a porrower in which the
loan broker promises to do any of the following:

a. Obtain a loaa for a borrower.

b. Assist the borrower in obtaining a loan,

¢. Consider making a loan to the borrower.

9, "Records" means books, papers, documents, accounts,
agreements, memocanda, electronic tecoﬁds of accounts, Ot
correspondence relating to a matter regulated wnder this
chapter.

10. "Successful procurement of a loan™ means the recelpt
by a borrower of the loan proceeds.

Sec. 20. WEW SECTION. 5$35C.3A FINANCIAL STATFMERT.

A loan broker shai: file a financial statement with the
administrator. ‘fine statement shall be prepared acccrding to
geacrally accepied accounting principles. The statement

contain all of ==e fullowing:
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1. A copy of the loan broxer’'s balance shea! prepared
within one hundred twenty days prict tc the rost cecent filing
of a disclosure statement as provided ia sectien 535C.5.

2. bk profit and loss statement, and a statement of changes
in the broker's financial position fo: each fiscal year that
the broker and the broker's predecessor weee in pusiness.
However, the statement of changes need rot cover more than the
three fiscal years preceding the date that the broker's
balance sheet was prepared.

3, 1f prepared, a copy of the broker's rost recent audited
financial statement.

Sec. 21. Section $35C.5, subsections 1 through 13, Code
1991, ace amended to cead as follows:

1. Before advertising or making other oral or written
representations, or acting as a loan brokec in this state, a
loan broket shall file with the administratoc copies-of-the
all of tne following:

b. _The most receant financial statement of the brokers-and
cither-of-the-folrowings required under section 535C.JA.
a ¢. €he Either a bond required under gection 935C.d-
br--Fae or a formal notification from the Einancial
institution that the trust account tequired under section
$35C.4 is established.

d. An irrevocable consent, in a form prescribed by the

commissionet of insurange, appointing the administrator to be
the_loan broker's agent to receive service of process in_any

suit_or action_against the brokey arising from a violation of
a provision of this chapter or a rule adopted pursuant to this

chaptec.

2. The brokec shall amend these filings no-tens-then
annna&iy—ands—inﬂaddihion;—eha{}—ii}e—amendacnts within forty-
tive days of any material change ic the {ollowirg:

a. The status of the bond ocr account.
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b. The timancial statement of tre broker.

. Tnformation requited by the disclosute slatement.

PARAGRAPH DIVIDED. A beoker who does not file the cecoles
cequired is quilty of a serious misdemeancr .

1. In addition to other cequired filings. an 2naval filing
shall he mace not later_than July L. The broker shall pay a

disclosure statement filed under subsection 1. The annuat

dollars, A twenty-five dollar fee shall be charged for each
amendment under subsection 2.

Sec. 22. Section 535C.7, Code 1931, is amended to cead as
follaws:

535C.7 MWRITTEN AGREEMENTS REQUIRED.

A loan brokerage agrecment shall be in writing, end contair

a description of the services that ghg_ﬁggker agrees to

pecform for the borctower, and the conditions under which the

borrower is_obligated to pay the broker, The agreement shall
be signed by the broker and the borrowec. The broxer shall
give the bocrower a copy of the agreement when the borrower
signs the agreement.

Sec. 23. Section 5$35C.11, Code 1991, is amended to read as
follows:

535C.11 APPLICABILITY.

This chapter does not apply to amy attivities oc
atrangements expressly approved ot requlated by any-reguletory
body"or"ofEicer—acting—undef-anthority—oE~th§s-sEate;—ohher
than-the-administratory-or-of-the-Hnited-States the
administeator U“de!.°theI_}éiL_QF_EEE_Eﬁﬂﬁiﬂﬂ.Qliiﬁlﬂﬂ S

savings and loan_division in tne department of commerce.
Sec. 24. MNEW SECTION. 535C.12 RECORDS.
1. A loan broxer shall nmaintain accurate records, as

required by the administrator, relating to transactions
reguiated under this chaptec. The recocds sball include all
ot the followina:

4. The accounwz of the broker.
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b. A copy of cach contract in wnich the bInker 19 a parry,
including loan brokerage agreerents.

c. The amount of receipts received by the dccoker and the
date the ceceipts were receaived,

2. The broxer shall retain each loan brokerage agreement
entered into by the broker and records pertaining to each
agreement for at least two years aftec the agreement expires.
The agreements and records shall be maintained and made
available for examination by the administrator.

Sec. 25. MEW SECTION. 535C.13 AODMINISTRATIVE ACTIONS.

1. The administrator shall implement this chapter., and may
take actions which the administrator deems appropriate for the
protection of borrowers, including but not limited to
conducting an investigation or examination to determine Lf a
violation of this chapter or a rule adopted pursuant to this
chapter has been or may be committed.

2. En conducting an investigation oc proceeding under this
chapter, the administrator or an officer designated by the
administrator may administer caths and affirmations, subpoena
witnesses, compel the attendance of witnesses, take evidence,
and requite the production of materials including records
which the administrator deems relevant to the inguiry.

3. HNotwithstanding chaptec 22, information obtained in the
course of an investigation or examination shall be kept
confidential by the administrator unless any of the following
are applicable:

a. An order of prohibition has been issued pursuant to
section 535C.5.

b. The administratoc is called as a witness to testify in
a criminal or civil proceeding.

Upon determining that it is necessary o appropriate to the
public intecest or [or the protection of borrowers, the
administrator may disseminate information concerning a
vijolation of this chapter or a tule adopted pursuvant to this
chapter, by publisbing the information or shating the
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information with the approptiate agency or regulatory
authority.

Sec. 6. NEW SECTION. 5$35C.14 MISREPRISENTATION OF
COVERNMENTAL APPROVAL.

It is ualawfyl for a loan broker to represent or imply that
the broke: has been sponsoted, recommended, or approved 2y, or
that the broker's abilities or gualifications have been passed
wpon by the cormissioner, the insurance division, rthe
securities bureau, or the state of lowa.

Sec. 27. HEW SECTION. $35C.16 SCOPE OF THE ACT.

1. The provisions of this Rct apply to agreements and
offers by any pecson to act as a loan hrokec when any of the
following apply:

a. The offer to act as a loan broker is made or accepted
in this state.

b. 7The agreerent is solicited or entered inkto in this
state.

2. For the purpose of this gsection, an offer is made in
this state, whether or not either party is then present in
this state, when either of the following apply:

a. The offer originates trom this state,

b. The offer is dicected by the offeror to this state and
received at the place to which it is directed or at any post
office in this state in the case of a mailed offer.

3. Por the purpose of this section, an offer i5 accepted
in this state when either of the following occur:

A.. The acceptance is conmunicated to the offeror in this
state. '

b. ‘The acceptance has not previously been cormunicated to
the oftecor, orally, or in writing, outside this state:; and
acceptance is communicated to the offeror in this state,
whether or not eicther pacty is then present in this state whern
the offeree diregts it to the offeror in this state reasonably
believing the offaror to be in this state and it is received
at the place to wnich it is directed or at any post office 1n

tnis state in the case of a railed acceptance.

615 4S
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4. An cffer is not made in this state in either of the

feliowing circumstances:

a. The offer is in a newspaper which the publisher
circulates or is circuiated on the publisher’s behalf in this
state, whien is in any other publication of general, regular,
and paid circulation which 1is not ~published in -this state, or
which is published in this state but has had more than two-
thirds of its circulation outside this state during the past
twelive months.

b. The offer is on a radio or television program

originating outside this state and received in this state.
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