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S.F. ~~ H.F. 

1 DIVISION I 

2 Section 1. Section 5238.1, Code 1991, is amended by 

3 striking the section and inserting in lieu thereof the 

4 following: 

5 523A.1 DEFINITIONS. 

6 1. "Administrator" means the commissioner of insurance or 

7 the deputy appointed under section 502.601. 

8 2. "Advertising" means a circular, prospectus, 

9 advertisement, or other material, or a communication by radio, 

10 television, pictures. or similar means used in connection with 

11 an offer or sale of a business opportunity. 

12 3. a. "Business opportunity" means a contract or 

13 agreement, between a seller and purchaser, express or implied, 

h-.' l4 orally or in wei_ting, where the parhes agree that the selle~ 

IS or a person recommended by the seller is to provide to the 

l6 p'lrchaser any products, . /... ~ . . , 
equ~pmen~, supp~lesf mater:a~s, or 

17 serVices for the purpose of enabling the purchaser to start a 

18 business, and the seller represents, directly or indi~ectly, 

19 orally or in writing, any of the following: 

20 (1) The seller or a person recommended by the seller wil~ 

21 provide cocat~ons or assist the purchaser in finding locations 

27 for the use or operation of vending machines, racks. display 

23 cases, or other similar devices, on premlses which are not 

24 owned or leased by the pu~chaser or seller. 

25 (2) The seller or a person recommended by the seller wi~~ 

76 provide or assist the purchaser in finding outlets or accounts 

27 Eor the purchaser's products or services. 

78 (1) The sel~er or a person specified by t~e seller will 

29 ~urcha5e allY Or a!l prod~cts made, produced, ~abricated, 

30 0rcw!1, b~'ed, or modified by the purc~ase:- . 

. 31 (~) ~h2 purchaser will derive income from the busi~ess 

12 which ~xceeds the pr~ce paid to the sel~er. 

]J (5) ~he seller will refund all or part of the price paid 

l~ to the sel:er, or repurchase a~y oE the products, equ:pment, 

35 or suppl:es prc.>vided by the seller or a ?erson ~ecommended by 
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1 t:he s~ller, if the purchaser 15 dissatisfied with :he 

] (6) The seller will provide a mar~etlng rldn. 

1 b. "Business opportunity" does not inclllde any o[ the 

5 following: 

6 (l) An offer or sale of an ongOing business operd.od by 

I the seller which is to be sold in its entirety. 

8 (2) An offer or sale of a business opportunity to an 

9 onqoirlg business where the selle. will provide products. 

10 pquiprr.e;1t, 5upp:'ies, or services which are substa~1tidlly 

11 similar to the pr~d~cts, equip~entt supplies, or 5er~ices s:)~.d 

12 by the purchaser i!~ co::nectior: w~th tt!e purchaser's 0ngo:.~g 

lJ bu:.:;ines::;. 

; -1 (1) An offer or sale of d busir.ess 0PP0!:";.:j:lity wll;.':-h 

is involves a marketing plan ~ade ~:1 c8~junction wit~: ti1e 

16 lll.::(>(!;:;i!~0 of -3 federa~_ly reg~s::-.ere{.l ::rad~~·f:'\a:-k or fece~a::"!.·i 

17 :-t2qis:c!:'ed se:-v':'ce xa::k ;.Jrovirlpd ~ha: Lie selle: has a ;ni;~in;~l!!~ 

IP. ~1P.t wurt.h of one mill:on dollars as det~!:"fi1i!led on the bas:';:; ot 

19 the seJlerts most recent audited financial state~e~t prepared 

70 w~th~rl ttlirtee~ months of the first offer in this scate. ~e~ 

21 worth may be determined on a consolidated basis i~ the seJ.ler 

22 is a: least eighcy percent owned by one person and that pcr~on 

23 expressly guarantees the obliqa:ions of the sellee witn regard 

24 to the offer or saie of a business opportunity claimed to be 

25 excluded under this subparagraph. 

~6 ('l An oEfer or sale oE a business oppcr=~~ity by an 

21 exec~tor, administrator, sheriff, receiver, ~r~stee in 

28 bank:uptcy. guardian. or conse:vator, or a judie .'.al oEEer or 

29 sale oe a business opportunity. 

]() (5) The renewal or extension of a business opportunity 

]1 co~:ract or agreement entered into under :his chapter or prior 

32 :0 ~uly ". :981. 

55 "Franchise" mea~s a COIltract or agreeffient between a 

3~ seller and a purchaser. express or implied. orally or in 

3S w~iti~g, where the parties agree to both of 
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1 (a) A franchisee is grar.ted the right to engage in the 

2 business of offering, selling, or distributing goods or 

] services under a mar~eting plan prescribed in substantial part 

4 by a franchisor. 

S (b) The operation of the franchisee's busi:lcss pursuallt to 

6 such a plan is substantially associated with the franchisor's 

7 business and trademark, service mark, trade name, logotype, 

8 advertising, Or other commercial symbol designating the 

9 franchisor or its affiliate. 

10 For 

!1 person 

the purposes of this SUbsection, "franchisee" means a 

to whom a franchise is granted and "franchisor" means a 

12 pprsoll who grants a franchise. 
~ I" > 

," • F 

13 5. "Marketing pIa:l" means advice or training, provided to 

14 the purchaser by the seller or a person recol1lffiended by the 

1.5 seller, pertaining to the sale of any products, equipmellt, 

:6 supplies, or services. The advice or training may incl~de, 

~7 but is not limited to, preparing or providing any of :he 

18 following: 

19 a. Promotional literature, brochures, pamphlets, or 

20 advertising materials. 

21 b. Training regarding tne promotion, operation, or 

22 management of the business opportunity. 

23 c. Operational, managerial, technical, or financial 

24 guidelines or assistance. 

25 6. "OffEr" or "of~er to sell" means an attempt to dispose 

26 of a business opportunity for value, or solic~tation of an 

27 offer to purchase a business opportunity. 

28 7. "Ongoing business" means an existing business that for 

29 at least six months prior :0 the oEfer, has been operated from 

30 a spec:fic location, has been open for business cO the general 

J! publiC, dnd has substantially all of the equipment and 

32 suppl!es ~ecessary for operating the b~siness. 

33 8. "Person" means an individual, corporation, :r~st, 

3~ par~nershi?, incorporated or unincorporated assoc~ation, Or 

!i.~!1')~ <lny other ~egal entity. 
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1 9. "Purchaser" means a person who enters into a contrac:: 

2 or agreement for the acquisition of a business opportunity 0: 

3 a ?erson to whom an offer to sell a business opportunity 1.5 

4 direcred. 

10. "Sale" or "sell" includes every contract or agreemen 

6 of sale, COlltract to sell, or dispositic~ of, a business 

7 opportunity or interest in a business opportunity for vallIe. 

8 11. "Seller" means a person who sells or offers to sell a 

9 buslness ('pportunity or an agent or other person who directly 

,v-_,-' .... -lO or indirectly acts on behalf of such a person. 

-

Jl Sec. 2. Section 5238.2, Code 1991, 1S amended by sLi'{inq 

12 the sec~ion and inserting in liec thereof the E01lowi~g: 

13 5233.2 REGISTRATION. 

14 , .. REQUIREMENT. It is unlawful to cEfer or se:l ~ 

15 bus~:less opportunity in this state u~less the business 

~6 oppor:unity is regis~e:ed unde~ ~his chap~er or !s exe:np: 

1'/ under section 5238.3. 

18 2. DISCLOSURE. a. To reg~ster a buslness opportl:nity, 

19 the seller shall file with the adncnistratoc or.e of the 

20 disclosure dOCtl~cnts a~ provided ~n pa~agraph 'Ib ll with the 

71 appropriate cover sheet as req~cred by subsec:icn 8, paragraph 

22 "b", a consent to serVlce of process as specified in 

23 sUbsection 3, and the appropriate fee as required by 

24 subsection 7. 

2'; b.:'he disclosure document required in 9aragraph "a" shal: 

26 be in one of the :ollowing forms: 

27 (1) A uniform franchise offering circular prepared in 

28 accordance with the guidelines adopted by ~he north American 

29 securities administrators association, inc., as amended 

31 

32 

33 

30 through Se9tember 21, 1983. The ddm:~is:rator ~ay by r~le 

adopt dny amendme~t to the uniEorn franchise offering c1rcular 

that has been adopted by the ~orth ~~e~ica~ 5ecu~:ties 

administrators association, ir.c. 

34 

35 

(2) A disclosure doc~ment 9repared purS~ctnt to the federa: 

trade comm~ssior. !'ule entitlec J'D':'sclosure :-eqt..:ire.'TIents and 
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1 prohibitions concernlng franchising and business opportunity 

2 ventures", 16 C.F.R. § 436 (1979). The administrator may by 

3 rl,le adopt any amendment to the disclosure dOCllment prepared 

~ pursuant to 16 C.F.R. § 436 (1979), that has been adopted by 

S the federal trade com~ission. 

6 (3) A disclosure document prepared pursuan~ to subsection 

7 8. 

8 3. CONSENT TO SERVICE. A seller shall file, on a form as 

9 the administrator may prescribe, an irrevocable consent 

10 appointing the adminl.strator or the administra~or's Sllccessor 

11 in office to be the seller's at~orney to receive service of 

12 dny lawful process in a noncriminal suit, action, or 

:3 proceeding agai"st the seller or the seller's successor, 

14 eXPcutor, or administrator which arises under this chapter 

IS aErer the consent has been filed, with the same force and 

16 valj,dity as if served personally on the perso~ filing the 

17 consent. Service may be made by leaving a copy of the process 

18 in the offlce of the administrator, but is not effective 

19 unless the plaintiff or petitioner, who may be the 

20 administrator or the attorney general, ill a suit, action, or 

21 proceeding, forthwith sends notice of the serVlce and a copy 

22 of tile process by r~gistered or certified mail to the 

23 defendanL's or respo~de~t's address on file with the 

24 administrator, and the plaintiff's affidavit of compliance 

25 with this subsection is filed in the case on or before the 

26 retllrn date of the process, if any, or within such further 

7.7 time as the court allows. 

28 4. EFFECTIVE DATE. A registration aLltomatically becomes 

29 effective upon the expiration o~ the tenth full business day 

30 after the complete filing, provided that no order has been 

3i issued or proceeding ~s pend~ng '-1nder subsection .'.0. The 

32 ddministrator may by order waive or reduce the time per~od 

33 prior to effectIveness, provided that a comple:e filing has 

3~ been ~ade. The administrator ~ay by order defer the effective 

3S date until ::he expiration of the '::enth ful::' bus':ness day c:lfter 
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1 the Eil1ng of an ame~dment. 

2 5. PERIOD. The reg1stration 1S effective fo~ one y'edr 

] commencing o~ the date the registration becomes eff~c_i~c ~~ 

4 may be renewed annually upon the ~ili~g of a curren: 

5 disclosure document accompanied by any documents or 

6 i{l[ormation that the administrator may by rule or ordP[ 

7 req~i[e. Failure to renew upon the close of the one-ycd[ 

8 period of effectiveness will result 1n expiration of the 

9 registration. The admin1strator may oy rule or order require 

10 the filing of a sales report. 

11 6. FILING RULE. Tne administrator may by r~le ~equi[e ~!IP 

17 filing of a:l proposed lite:at~re or advertising p~ior tc its 

13 use. 

14 7. FILING FEE. The seller shall pay a :ive hundred dOllar 

15 filing ~ee wi.th the init~al disclosure stateme~t f~:ed unde! 

16 suhsect~on 2 and a ~w0 h\:ndred ~iE~y dollar a'~~ual rene~ai 

~7 fee. :~he ad~i~istrator shall hy ru:e per~odically ~eVlS0 

18 these fees to ensure ~ha: they defray the costs of 

19 ~dministrat~on of th:s chapter. 

20 8. DISCLOSURE REQCIREMEN?S. 

21 a. It is u~lawful to oEEe: or sell a business opportunity 

22 required to be ~egistered pursuant to this chap:er unless a 

2] written disclos~re document as filed under subsection 2 is 

24 delivered to eac~ purchaser at least ten businESS days prior 

2S ~o ~he eatlle: oE the execution by a purchaser of a contract 

26 or agreement imposing a binding legal obligation on the 

27 purchaser or t~e payment by a purchaser of any consideration 

28 in connection with the offer or sale of t~e business 

29 opportuf'ity. 

30 h. The disclosure docume~t sha": have a cover sheet which 

31 iR ent1tled, in at least ten-point boid type, "~ISCLOSURE 

32 ~~OU=RED 3Y IOWA LAW." Under the title shall appear the 

33 followi~g statement in at least te~-poi~t type: 'f?he 

34 reg~stration of this bus~~ess oppo:tuni~y does not cons~itut:e 

35 approva:, reco~mendatio~, or endorsement by the sta~e of iowa. 

-6-
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1 The Information contained in this disclosure documellt has not 

2 been verified by this state. If you have any qllPstions or 

3 concerns about this investmellt, seek professional advice 

4 before you sign a contract or make any payment. You are to be 

5 provided ten (10) business days to review this document before 

6 sIgnIng a COlltract or agreement or making any payment to the 

7 seller or the seller's represe~tative." 

R The seller's name and prillcipal business address, along 

9 with the date of the disclosure document, shall also be 

10 provided OIl the cover sheet. No other information shall 

11 appear on the cover sheet. 

12 c. Unless the seller uses a disclosure document as 

13 pr()vided in subsection 2, paragraphs "a" and "b", the 

14 disclosllre document shall contain the following informd~ion: 

IS III The names and residential addresses of those 

16 salespersoIls who will engage in the offer 0: sale of :he 

17 b!lsj,ness 0P90rturlity in this state. 

ill (2) The name of the selle" whether the seller is doing 

l~ business as an individual, par~nership, corporation, or other 

20 pntity: the names under which the seller has done, is doing, 

21 nr lntellds to do business; and the name of any parent or 

22 affiliated company that will engage in business transactions 

21 with purchasers or that will take responsibility for 

24 statements made by the seller. 

25 Il) The names, addresses, and titles of the seller's 

)6 officers, directors, trustees, general managers, prin~ipal 

27 executives, agents, and any other persons charged with 

28 responSibility for the seller's business activities relating 

29 to the sale of the business oppcrtunity. 

10 (4) Prior b~siness experie~ce of :he se:ler relating [0 

11 b~siness opportunities irlcluding a'1 of the following: 

32 (a) The name, address, and a descriptic~ nf any busi~ess 

]) 0P90r~l!~ity previously offered by t~le seller. 

14 (b) The ~e~gth of t~me :he 3elier has offered each such 

JS business opportun:ty. 
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(e) The length of time the seller has conducted the 

2 business opportunity currently being offered to the pllrcl'd~pr. 

J (5) With respect to a person identifi!d in subparagrap' 

4 (3), all of the followir.g; 

S (a) A description of the person's cusiness experlenc0 ~u. 

6 the ten-year period preceding the filing date of this 

7 disclosure document. The description of business eXpe[lenC~ 

8 shall list princ:pal occupations and employers. 

Y (b) A listing of the person's educational and professional 

10 background, including the names of schools attended and 

11 degrees received, and any other information that will 

12 denlonstrate sufficient knowledge and experience to perforn! the 

13 services proposed. 

14 (6) Whether a~y of the following apply to the seller or 

15 any person identified in subparagraph (3): 

:6 (a) The sel!er or other perso~ has beer! ccnvicted of a 

17 felony, pleaded nolo contendere to a fe!ony charge. or has 

18 beer} the subject of a criminal, civil, or adnlinistfdtivp 

19 proceeding alleging the violation of a business opporttlni~y 

20 l.c1w, 0PcIlrities law, commoditi~s law, or :ranc~ise ~,aw, or: 

21 aileging fraud or deceit. emb2z21e~ent. fraudulent converSion, 

22 restraint of trade, an ur.fair or deceptive practice, 

23 misappropriatlon of property, or making comparable 

24 allegations. 

25 (b) The seller or other person has filed for bankruptcy, 

26 beel! adjudged bankrupt, or been reorganized due to insolvency. 

27 or was an owner, principal officer, or general pa'L~er oE a 

28 person, or any other person that has filed for bar,~ruptcy 0[ 

2Q was adjudged bankrupt. or been reorganized due to insolvency 

30 during the last seven years. 

3~ (7) The name of any person identified ~n subparagraph 16). 

32 the nature of and t~e parties to che action or proceeding, the 

33 court or other forum. the date of the institution of :he 

34 actlon. the docket reEerences to the action, the current 

35 status of the action or proceeding, the terms ar!d condit~ons 

-8-
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1 of any order or decree, and the penalties or damages assessed 

2 and terms of settlement. 

3 (8) The initial. payment reqllired, or if the exact amollnt 

4 cannot be determined, a detaiied estimate of tne amount of the 

') initidl payment to be made to the seller. 

6 ( 9 ) A detailed description of the actual services the 

7 seller agrees to perform for the purchaser. 

8 (10) A detailed description of any training the seller 

9 agrees to provide for the purchaser. 

10 (11) A detailed description of services the seller agrees 

:1 to perform in connection with the placement of equipment, 

12 products, or supplles at a location, as well as any agreement 

l3 neces';dry ln order to locate or operate equipment, produces, 

14 or supplies on premises which are not owned or leased by the 

15 purchaser or seller. 

:6 (17) A detailed description oE any license or permi. that 

17 will. h~ 

18 operate 

.i.9 ( 13) 

20 serurp a 

neces~ary in order for the purchaser t8 engage in or 

the business opportunity. 

The business opportunity seller that is req~ired to 

bond pursuant to section 5238.4 shall inc:ude in the 

21 disclosure documen~ the following statement: "As !:"equired by 

22 the State of Iowa, the seller has secured a bord issued by 

~3 [insert ndme and add~ess of surety company), a se-ety company, 

24 authorized to do business in ~his state. Before slgning a 

25 contract or agreement to purchase this business opportunity, 

26 'lOll should check With the surety company to determine the 

27 bond's current status." 

28 (14) Any representations made by the seller to t~e 

)9 purchaser concerning sales or earnings that may be made from 

30 this business opportunlty, including, but not limi:ed to the 

3: following: 

32 (a) The bases or assumptions for any actual, average, 

JJ projected, or Eorecast~d sales, profits, income, or earnings. 

14 (b) The total number of purChasers who, with~n a period of 

35 three years of the date of the diSClosure document, pllrchased 

-9-
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1 a business opportunity involving the product. equipment. 

2 supplies. or serVlces being offered to the purchaser. 

] (c) The total nllmber of pucchasers who. w:thin ~~cee yea 

4 of the date of the disclosure document. purchased a bus'n~s~ 

5 opportunity involvi:19 t~e prod\..ict, equipmen~f s:lppli'?s, or 

6 services being offered to the purchaser who, to the selle~'s 

7 knowledge. have actual:y received earnings ic the amouilt or 

8 rallge specified. 

9 (15) A detalled description of the elements of a guarantee 

10 made by a seller to a pllrchaser. The description stal: 

11 include, but is not limited to, the duration, terrns, scupe, 

12 cond~tioIlS, and limitations of the guarantee. 

13 (16) A statemen: including all of the following: 

14 (a) The total number of business oppor:unities that ace 

IS the same or similar in nature to those being sold Qr organ,zed 

16 by th~ seller. 

17 (hj The names and 

18 reqllested a refund or 

addresses 8f purchasers ~ho ~ave 

rescission frc~ the seller w~th~n the 

19 las~ twelve months and the number of those who have received 

20 the refurd or resciss:on. 

71 (c) The total nu~ber of business opportunil.les the seller 

22 illte:lds to sell in this state within the next ~welve months. 

23 (d) The totai ilu~ber of purchasers know;1 La the sel.ler to 

24 have tailed in the business opportunity. 

2S (17) A statement describing any contractllal res~rictiolls. 

26 prohlbitions. or limitations on the purchaser's conduct. 

27 Attach a copy oE all business opportunities and other 

28 COII:rac:s or agreemen:s proposed ~or use o~ in use in this 

29 state ~ncluding. without limitation. all l~ase agreements. 

3D option agreeme~ts. and purchase agreements. 

31 (18) The rights and obligations oE the seller and tne 

32 purchaser regarding termination of the business opportunity 

33 contrdct or agree!1le~r.. 

34 ( 19) A state!1lent accurately describing the grounds ~por. 

35 which the purchaser ~ay inltiate legal action :0 terminate t~e 

-10-
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1 business opportunity contract or agreement. 

2 ( 20 ) A copy of the most rece~t audited financ~al stateme:lt 

J o[ the seller, prepared with1n tnirteen mCllths of the first 

4 atter 1n this state. together with a stateme~t of any material 

~ changes tn the financial condition of the seller from that 

h date. The administrator may allow the se~ler to submit a 

7 limited review in order to satisfy the requirements of 

8 subpacagraph (l3). 

9 (21) A list of the states 1n which this business 

10 opportunity is registered. 

11 (22) A list of the states in which thiS disclosure 

12 document is on file. 

13 

14 

( 23) 

revoked 

A lise of the states which have de:lied. suspe~ded. or 

the registration of this business opportunity. 

IS ( 24) A section entitled "Risk Factors" contai~ing a ser1es 

1.6 ,~f :>ho:::-t c~nc:se statements summa~lz:ng ~~e 
. . . 

pr.:.:1c!.Fd.i. factors 

~7 which ma~e :his bl)siness opportunity a high ri5~ or one of a 

18 spec:l:ative ~aturc. £ach statement shall include a cross-

19 reference ~o the page on which further infarmation regatding 

20 that ris~ factor ca~ be Eound in the disclosure document. 

2l (25) Ar.y additional information as the administrator may 

22 require by rule or order. 

23 9. CONTRACT OR AGREEMENT PROVI S IONS. 

24 a. It is unlawflll to offer or sell a business opportunity 

25 required to be registered unless the business opportunity 

26 contract or agreement is in writing and a copy of the contract 

27 or agreement is given to the purchaser at the time the 

28 purchaser Signs the contract or agreement. 

29 b. The contract or agreement 15 subject to this chapter 

]0 and section 714.16. 

31 c. Contracts or agreements shall se~ ~orth ~n at least 
32 [pn-point rype - - - • . _ O~ equlvalent Size, if har.cwr::~.en, al~ oE the 

]1 coLowing: 

34 (1) The terms and conditions of any and all payme~t5 due 

3S to the seller. 
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1 (2) The seller's principal business address and the name 

2 and address of the seller's agen: in this state authorized tG 

3 receive service of process. 

~ (J) 'the business ferm of the seller, whether corporat~, 

5 partrlPrship, or otherwise. 

6 (4) The del~very date, or w~en the contract provides tGr 

7 periodic delivery of items to the purchaser, the approximate 

8 delivery date of the prodllct, equipment, or s"pplies the 

9 seller is to de~iver ~() the pur(~hasP[ to enable the purch~~er 

10 ~o start business. 

11 (5) Whether the p~oduct, equ~pme~tf or supplies arp ~(' ~e 

12 de:ivered :0 the purchaser's home or business address or 3r~ 

13 to be placed or caused to be placed by the seller at locatio!IS 

14 owned or managed by persons other than the purchdser. 

IS (6) A statement ~ha: accurately states the purchasEr's 

~6 right to void the contract under the circumstdnces and i~ :~p 

If n\anner set Eort~ in section 5238.6. 

18 (7) The cance:lation statement appearing 1n section 82.3. 

19 10. DENIAL, SUSP2NS:ON, OR REVOCATION OF RSGISTRAT:ON. 

20 d. The administrator may ~ssue an order denying 

21 effective~ess to, or suspending or ~evoking the effective:~e5s 

22 of, ~~y reglstcdtion if the administrator firlds that the order 

2] 15 in the pucllc interest and any of the fo:lcwing: 

7.4 (1) 

25 earlier 

The registration as of its effective date or dS oE any 

dace in the case of an order denying effectiveness, 

26 any amend~ent as of its effective date, or any report is 

27 incomplete i~ any material respect or contai~s any statement 

28 which IS, in the light of the ci:=umstances under which it was 

29 made, de~ecmined by the administrator to be false cr 

30 misleading with tespect tc any materlal fact. 

3j. (2) Any 9rO-Jis:on of this chapter or ",ny rille, order, Cr 

12 COIldition lawfully imposed under this chapter has been 

33 willfully violated, in connection with the business 

34 0P90rtunity, by either of the fo~lowing: 

35 (a) The person fieing the registration. 
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1 (b) The seller. any partner. officer. or director of the 

2 seller, any person occupying a similar status or performing 

3 similar functions. or any person directly or indirectly 

4 conlrolling o~ controlled by the seller. but only if the 

5 person filing the registration is directly or indirectly 

6 controlled by or acting for the seller. 

1 (3) The business opportunity registered or sought to be 

8 registered is the subject of an administrative order denying. 

9 suspending. or revoking a registration or a permanent or 

10 temporary inJunction of any court of competen~ jurisdiction. 

il However. the administrator shall not do either of the 

l2 Eol l.owing: 

J J (a) Instlcute a proceeding against an effective 

11 registration under this paragraph more than one year from the 

IS date of the order Or injunction relied on. 

lfi Ib) Enter an order under this paragraph on the basis o~ an 

, ! order or ~njul'ctioll entered under any other state act unless 

"8 thal order or injunction was based on facts which would 

ie) currf'ntly consLtute a ground for an order uncie, this section. 

20 (4) The seller·s enterprise or method of business. or that 

~l of the busllless opportllnity. includes or WOllld include 

22 activitIes which are or would be illegal where performeci. 

73 (5) The business opportunity or the oEEeri~g of a business 

74 opportunity has worked or tended to work a fraud ~Ipon 

25 purchasers or would operate to work such a fraud. 

26 (6) There has bee~ a failure to file any documents or 

27 !nformation required ullder subsection 2. 

2R ( 7) 

29 However, 

The seller has failed to pay the proper f!~ing tee. 

the administrator shall vacate any order issued 

)0 purSLant to this subparagraph when the deficiency has been 

31 corrected. 

32 (8) The seller's literature or advertising is misleading, 

33 incorrect, i.ncomplete, or deceptive. 

14 b. The administrator shall not institute a proceeding 

35 under this subsection against an effective regIstration on [he 
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1 basis of a fact or transaction known to the administrato: when 

2 the registration became e~fective unless the proceedi.ng 1S 

4 

ins~ituted within the next thirty 

c. Il) The administrator may 

days. 

by order summar i ly pOStp0:~'" 

5 or slJspend the ef~ectiveness of the regist!ation pendi~g 

6 determination of a proceeding under thlS subsection . 

• 7 (2) Upon the entry of the order, the administrator shall 

8 promptly notify the seller that the order has been entered and 

Y of the reasons for enter~ng the order and that within fiftee:: 

10 days after the receipt of a written request the matter will. he 

11 set down for tledrlng. 

( 3 ) If no hearillg is requested the order will remain In 

13 efEect until it is modified or vacated by the adm:nistrator. 

14 If a hearing is requested or ordered, the administrator, af:er 

15 notice of a~ opportunity for hearing to the seller, may modify 

16 (lr vacate the order or extend the orde~ until [iIlal 

17 determinatloll. •••• W {~~-18 d. A stop order shall not be entered under any part oE 
19 this subsection, except under subparagraph (1) of paragrapn 

20 "c", without appropriate prior notice ~o the seller, an 

21 opportunity for heari~g, and writte~ f1ndings of fact and 

22 conclusions of law 1n accordance with chapter 17A. 

23 e. The administrator may vacate or modify an order lssueo 

24 under this subsection if the administrator finds that the COI1-

25 ditions wh1ch prompted its entry have changed or that it is 

26 otherwise ~n the public interest to do so. 

27 Sec. 3. Section 523B.3, Code 1991, is amended by sc:iklng 

28 the section and inserting in lieu thereof the following: 

29 5233.3 EXEMPTIONS FROM REGISTRATION AND DISCSOSURE. 

30 , .. TYPES OF EXEMPTIONS. The followir.g business 

31 opportunities are exempt ~rom the requi[e~e~ts of sectio!~ 

32 5233.2: 

d. The offer or sale of a business opportunity Eor ~hic~ 

34 the purchaser is required to make a paymen: to the seller or a 

J'j pcr;;on recommended by the seller not :0 exceed two hundrpd 
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1 ~ifty dollars during the period from any time before 

? commencing operation to within six months after commencing 

3 operation of the business opportunity. 

4 b. The ofEer Or sale of a business opport~nity if the 

5 purchaser is a bank, savings and loan association, trust 

6 compdny, insurance company, credit union, or investment 

7 company as defined by the federal Investment Company Act of 

8 1940, a pension or profit-sharing trust, or other financial 

9 inst!tution or institutional buyer, or a dealer registered 

~() pursuant to chapter 502, whether the purchaser is ac:ing for 

:1 ~tsf>lf or in a fiduciary capacity. 

12 c. The offer or sale of a business opport~nlty whicr. is 

13 defined as a franchise under section 5238.1, Sllbsection 4, 

l4 provided that the seller delivers to each purchaser at the 

15 earlIer of the first personal meeting between the seller and 

or te~ business days prior to ~he earlier 

Ii thp execution by a purchaser of a COlltract or agreement 

" oc 

18 imposing a binding legal obligation on t~e purchaser or :he 

19 payment by a purchaser of any consideration in conllection with 

20 the offer or sale of the business opportunity, one of the 

21 ~ollowing disclosure documents: 

27 (1) A uniform franchise-offering circular prepared in 

1.3 ilccordaI1ce '..:ith the guidelines adopted by the north Amer ican 

24 securities administrators association, i~c., as amended 

h through September 21, 1983. 

26 (2) A disclosure dooument prepared pursuant to the federal 

27 trade commission rule entitled "Disclos~re tequirements and 

28 prOhibitions concerning franchising and bus~ness OPpo[tu~ity 

29 ventures", 16 C.F.R. § 436 (i979). 

30 Fo~ ~he purposes of this paragraph, a personal meet ins 

31 Ineans d tace-~u-face mee~ing be~wee~ the pllrc~aser and the 

12 sellpf :)C their represen~at~ves, which is held fo: the purp()se 

JJ of discllss~ng the offer or sale of d busine::::s 8pportunity. 

34 ~he a~Ininistrator may by rule adopt any ame~drnent ~~ the 

JS l~niforln f:acchise-offerii~q circula~ that has ~)een adopted ~v 
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1 the north American securlties administrators association. 

2 Inc .• or any amendment to the disc:osure docu~ent prepare,! 

3 pllrs:13:lt". to the federal trade commission ru':"c ent.~t1.prl 

~ "Disclosure requirements and prohibitions concerning 

5 f~anchisi:lg dlld business opportunity ventures l' , 16 C.F.ll. ~ 

6 436 (1979). that has heen adopted by the Eederai trade 

7 commlssion. 

8 d. The ofEer or sale oE a business opportunity for wllich 

~ the cash pay~ent made by a purchaser does not exceed five 

10 hu~dred dcl~.ars and the payment is made for tile not-for-profj,t 

11 sal~ of sales de~onstration equipment, material., or samp!es. 

12 or the raiment is made for product inventory sold to the 

13 pu[chdser at a bona cide wholesaie price. 

14 e. The offer or sale of a business opporcunity WhiCh the 

IS admlnistrator exe:r,pts by order or a class o~ business oppor--

~6 tU!1jt~e5 wh~ch ~he adrnin~strator exempts oy ri;le UpOll the 

1"7 fi~ding ~,hat the exemption would :"lot De COt1t,[ilfY to puhlic 

18 illlerest and that registration would not be ~ecessary or ap­

ty propriate ~or the protection of purchasers. 

20 2. DENIAL OR REVOCAT:ON OF EXEMi":IONS. 

21 a. The adminis~rator may by order deny or revoke an 

22 exemption specified in this section with respect to a par-

23 tlcular offering of one or more jusiness opportunities. An 

24 order shall not be entered without appropriate prior notice =0 

2S all interested parties, opportunity ~or hear:ng. and written 

26 findings of Eact and conclusions of ~aw. 

27 b. Yf the public interest or the protection of purchasers 

28 so requires. t~e administrator may by order summarily deny or 

29 revoke any of the speci~ied exemptions pendi~g Ei~ai deter-

30 mind~ion of any proceedings under this section. ~pon e~try 

]1 the order. the administrator shall promptly not:Ey all 

32 interested parties tr.at :t has bee~ entered and of tr.e reasons 

33 for entering tr.e order and that witr.in fifteen days of :ne 

]4 receipt of a wr~tten request the matter will be set dow~ ~~r 

:f a hear ing is not requested t~e order shale re~'dl" 
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1 in efEect until i.t i.s modiEied or vacated by the 

2 ac1min':"stra:-.or. If a hearing is requested or ordered, the 

:,: -) ;-', 3 adminIstrator, after notice of an opportunity for hearing to 

4 all Interested persons, shall not modify or vacate the order 

5 or extend It Ulltil final determination. 

6 c. An order under this section shall not operate retro-

7 activply. 

8 d. A person does not vio~ate section 523B.2 by reason of 

9 an offer or sale effected aEter the entry of an order under 

10 Pdrag~aph "b" iE the person sustains the burden of prooE that 

11 the person did not know, and in the exercise o~ reasonable 

12 care could not have known, of the order. 

3. BURDEN OF PROOF. In an admillistrative, civil, or 

14 criminal proceeding related to this chapter, the burden of 

15 proving atl exemption, an exception from a definition, or an 

1.n eXClusion from lhis chapter, i.s upon the per5c'n claLni:;q 

17 Sec. 4. SectiOt1 S23B.4, Code 1991, is ame~ded ny striki~g 

18 the section and inserting in lieu thereof the following: 

19 S23~.4 MINrMUM NET WORTH OR EONO REQUIREMENT. 

20 l • In connectj,crl with an offer Or sale of a business 

21 opportunity, a seller shall not make or use any of the repre-

22 sentati()'ls set forth in section S23B.l, subsection 3, 

23 paragraph "a", subparagraphs (4) and (5), ~nles5 the seller 

7~ has at all times a minimum net worth of twenty-five thousand 

25 ~ol.1ars as determined in accordance with generally accepted 

}6 ~ccount,ing principles. In lieu of the minimum net wort~ 

27 ~·equi rerr.ent., t.he administrator ~ay, by rule or orde::', require 

28 d h~siness opportUllity seller to obtain a surety bond issued 

29 by a surety company authorized to do business ~n this state. 

30 'fhe St;rely bond Jlust be in an a~ount no~ iess ~ha~ twenty-~ive 

·~l thcl~sand d()llars a~d shall be tor the be~ef~t of any 

)? plirrhaser. The administrator may by rule or order ir~c~ease 

]] ·tll~ a~o~~t of ~he bCI,d ~or ~he protectiQ~ of purchasers a~d 

J~ may req~iire ~~le seller to Eile reports of dll sales l~ th~s 

]5 state !:o de~ermine :~e appropriate amount of bond. 
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1 2. If the seller is required to obtain a surety bond. the 

2 seller shall maintain a surety bond for the d~ration of th~ 

3 guarantee or representation giving rise to the surety hQ~(! 

4 reqllirem~n~. Upon expiration of the period of the guara~te~ 

S the selle. may allow the surety bond to lapse if the se:I~' 

G glves notlce :0 the administrator and all business opportunl.j 

7 purchasers in this s~ate at least thirty days prior to the 

8 lapse of. thp bond. 

9 Sec. 5. Section 5238.5. Code 1991. 1S amended by striking 

~o the section and inserting in lieu therecf the fo1.1aw~ng: 

5~33.5A ADM~NISTRATIVE F:LES AND OPINIO~S. 

12 L. A document is flled when the document is received by 

:3 the adminlstrator. 

14 2. The administrator shall keep a reg~ster of all appil-

15 catio::s for registration and disclosu~e doccments which are or 

1.6 have been effective ~nder this chapter anti ail orders which 

17 have heen entered under :his chapter. 

18 3. Jnless otherwise prov:dec by law. a registracion 

19 5tateme~t, tiling, applicaticn, or report filed with the 

20 administrator is open for public inspection. 

21 4. The administrator may honor a written request [rom an 

22 interested person for an interpretative opinion upon ~he ~ay-

23 ment of a fee of one hundred dOllars. 

74 Sec. 6. Section 5238.7. Code 1991. is amended by strikinq 

25 the sect:on and inserting in lieu thereof the following: 

26 5238.7 ~IA8!L!TY -- REMEDiES. 

21 a. A person who violates section 5238.4 or section 

28 ~23B.2, subsectioIl 1, 8, or 9, is liable tc the purchaser 1:1 

79 an action :or rescission oE the agreement. or for recovery 

30 all money or other valuable consideration paid for the 

31 business opportur.ity, and ~or actual damages ;.ogether with 

32 lnterest as deterrr.ined pursuant to sect10n 668.13 from -he 

33 date of sace. reasor.able attorney's fees. and court COSts. 

34 h. A person who violates sectior. 523B.~2, ~ubsection 2 or 

35 3, is liable to the purchaser who ~ay sue eit~er 3t :aw or ~n 
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1 equity for rescission, or for recovery of all money or other 

2 valuable consideration paid for the businesH opportllnity, and 

] for t!le recovery of treble damages together wIth interest as 

4 determined pursuant to section 668.13 from the date of sale, 

S reasonable attorney's fees, and court costs. 

6 c. A person who violates section 523B.2, subsection 8, or 

7 section 5238.12, subsection 2 or 3, or who breaches a business 

8 oppor:unity contract or agreement or an obligation arising 

q ul'def the contract or agreement, is liable to the purchaser 

10 who may sue the surety of the seller's bond, either at law or 

11 in equity, to recover all money or other valuable 

12 c0nsideration paid for the business opportunity and actual 

13 damages, together with interest as determined pursudn~ to 

1·1 section 668.13 from the date of sale, reasonable attorney's 

15 fees, and court costs. The liability of the surety shall not 

:6 exceed the amOllnt of ~he bo~d. 

: i 2. Every person who directly or indirectly controls a 

!8 party liable under this section, every partner in d 

19 partnership so liabl~, every principal executive o[~icer or 

2() ,lirecttlr of d corporation so liable, every person occupying a 

21 similar stattlS In, or performing similar functions for, and 

22 every employee oE, a party 50 liable who materially aids in 

2] ~he 3C~ or transactio~ constituting the violation is also 

24 lIable jOintly and severally with and to the same extent as 

7S the party, unless the person liable as a result of the 

2G person's relationship wlth the liable party as defined under 

77 ~hi~; sec::iO!l proves that the person did not know, and in the 

7.8 ~xp~cisp. of reasonable care could not have known of the 

.f ·)'2("~2,) t.'xisl.ence of '-::~e facts constituting :he alleged :iabili':y. 

]0 A!~0ng ':he t;)ersons held 2.iab':'e, a ~ar::.y paying more than the 

Ji pd!:"ly'S percentage shdre of dam2ges may ~ecover j!JGgI7ler:t tor 

32 ccntr;.8utj.on :!pcn moti.on tc the court or ':'r. a separ!:-:tP aCL~c'~. 

],1 1. An ac~io~ sha}l not be rnaintai~ed ~nder th~s sectio~ 

14 lJl11ess commenced within three years after the act or 

l~ ~~ansactlon consti_t~:ing the violation, or within one year 
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1 after the discovery of the facts COIlstituti~g the violatio~, 

2 whichever period later exp.res. 

3 ~. The rights and remedies availablp ?u'S\lan~. to ~:r.is 

C~dptP~ ate in addition to any othe~ rights or remedies thai 

Ij indy exist at laYw' or in equi<;..y. 

6 Sec. 7. Section 523B.8, subsection 2, Cod? :991, i~ 

7 

8 

') 

to 
, , .. 

amended 

thereof 

7. 

( , ) 
:Juts ide 

by striking t~e subsection and i~serting in lieu 

the following: 

a. The adreinistrator may ,10 any of the following: 

Make public or private investiga~ions w~thin or 

ot this s~a!:e as the adminis:ratcr dE'(~;:t~; neCt'ss..:.try t;.) 

12 determine whether a gerson has violated or is about to violate 

i3 a provlslon of tt)~S chapter or a rule or order Ilnde: this 

14 ctld[ltpr, or to aid i~1 the enforcewent of this chapter or 111 

15 the prescribing of ,:lles and forms under this chapter. 

16 (?) Require or perIni: a person to file d stdtenlerlt, uIlJer 

1./ catn ~( otherwiHP as ~he admi~i5trator deter~ines, as to a!! 

18 the f~Ct5 and Circumstances co~cer~ing the matter to DC 

19 investigated. 

20 ( J ) PublIsh information concerning a violation of this 

21 c~apter or a violation oE a rule or order under t~is chapter. 

22 b. For the purpose of an investigation or proceeding under 

73 this chapter, the administrator or an officer desig:lated by 

24 "he administrator may administer oaths and afElrwations, 

25 subpoena witnesses, compel the atte~dance o~ witnesses, take 

26 eVloence and [2quire the production of books, papers, 

77 correspondence, me~oranda, agreements, or other documents 0r 

)8 cecords which the administrator deems relevant or maceriac to 

29 the inquiry. 

30 

31 

32 

33 

34 

JS 

c. :f a person reslsts or ~efuses to obey a subpoena 

lssued to that person, the district court upon appiication by 

~he admi~istrato~ ~ay issue :~ :he person an or~2r :eq~lring 

:hc person to ap?ear oefore the adminis~ra:or, to prod~ce 

documen~ary evidence if so ordered, or to give evidence 

rela~ed to the mat~e~ under i1vestigatio~. failure to ohey 
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the order of the court 1S punishable as a contempt of court. 

) d. A person is not excused from attending and testifying 

1 or from producing a document or record before the 

4 administrator or an officer designated by the administrator, 

S on the grounds that the testimony or evidence, documentary or 

6 otherwise, requi red by the administrator may tend to 

7 incriminate the person or subject the person to a penalty or 

8 f(lrfelture. However, an individual shall not be prosecllted or 

9 subjected to a penalty or forfelture on account of a 

l.O transaction, matter, or thing concernil1g which the pe~50n 15 

11 compelled, afte! claim~ng the person's privilege against self-

12 incrlmination. to testify or produce, except that the 

IJ individual test:fying is not exempt from pros~cution and 

L4 pllnishme~t for perjury or contempt related to such testimony. 

15 Sec. 8. Section 5~3B.ll, subsection 1, Code i991, is 

tG dmended by striking the s~bsection and inserting in lieu 

~'7 thereof the fo::owing: 

J. A seller who wi:lfully viola:es sectioll 52]8.4, secti'Jn 

19 521B.2, subsection 1, 8, or 9, or ~~ction 5238.12, subsection 

70 2, who willfully violates a rule under this chapter, who 

21 willflJlly violates an order of which the person has nutice, or 

22 who ',iolates section 523B.12, subsection 1, knowing that the 

21 stdtpment made was false or misleading in any Jnaterial 

2~ ~espect. is subject to a fine of not more thall ten tho~sdnd 

2S dollars DC imprisonment not to exceed five years, or both, for 

76 "'uch ofEe:1se. Each of the acts specified cQnstitu~es a 

27 separate offense and a prosecution Qr conviction for anyone 

28 ,Jt s~ch offeIlses does not bar prosecutioll or convic:ion Eot 

29 any other offel1se. 

30 

. 1: 

Sec. I. NEW SECTION. 

MiSLEADING F:~INGS. 

5238.12 FRAUDULENT PRAC7iCES . 

I~ is Ilnlawfu: ~c make or (:d~se to 

32 be :nnde, in a docume:lt filed wit~ the ad~inis~~atnr or ~~ a 

].1 proceedi!lg under this chapter, a stateme~t which ~s, ~t ~he 

l' time 311d 1n the ligh~ of the c!rcums:ances ~nde[ Wnlcn 1.: is 

3S mdde, Ea';'se or :nislead~tlg in a ma...:.er ial respect c,r, i!) 
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1 connection with such a stateme~t, to omit to state a materi~l 

2 fac~ necessary in order to make the stdtement made, in the 

3 light o~ the circumstances under which it is ~ade, no, 

4 misleading. 

S 2. UNLAWFUL REPRESENTATIONS. The fact that an applicat:: 

6 Eor registration has been filed or the fac: :hat a busines~ 

7 opportunity is effectively registered does not constitute a 

8 finding by the administrator that a document filed llnder this 

9 chapter is true, complete, and not misleading. The tact that 

10 dll application ~O( registration has been filed, :hat a 

11 bUSiness OPPo[(I)nity is effectively registered, or chat an 

12 exemption Or exception is available for a business opportunitj 

13 does not mean that the administrator has passed in allY way 

14 upon the ments or qualifications of, or recommended or give:; 

15 approval to, a person Or business opportunity. I.t i.s un.lawft.:: 

16 to ma~e, or calise ~o be reade, ~o a purc~aser, a~y 

17 [epresen~ation inconsistent w~lh this subsection. 

18 3. ADVERTISING. It is ~nlawful, in COllnection wi. t~l the 

19 oifer 0r sale of a business opport~nity in this state, to 

20 puolish. circulate, or use advertising which contains a!l 

? L \:ntr~e statement or a mater ial tact or omits to state a 

22 materlal fact necessary in order to maKe the statements made. 

23 in che Iight of the circumstances under which they are made, 

24 not misleading. 

Sec. 10. NEW SECTION. 523B.l3 SCOPE -- SERViCE OF 

26 PROCESS. 
, .. 

28 offers 

The provisions of this chapter concerning sales anc 

to sell apply to persons who sell or offer to sell a 

29 business opportunity whe~ any of the followlng app:y: 

30 d. An offer to sell is made in ~his state. 

31 b. An offer to purchase is made and accepted in this 

32 state. 

33 c. The purchaser is domiciled in tnis state and the 

34 buslness oppor:~ni:y 15 or wil: be operated in this state. 

]~ 2. For the ?urpose of this section, an offer to sell is 
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1 made in this state, whether or not either party is then 

2 present in this state, when either of the following apply: 

3 d. The offer originates from this state. 

4 b. The offer ' ~ -00> directed by the offeror to this state and 

S received at the place to which the offer ;'s directed or at a 

n post office in this state in the case of a mailed offer. 

7 3. For the purpose of this section, an offer to sell is 

8 accepted in this state when both of the following oCCur: 

9 a. The acceptance is communicated to the offeror in this 

10 state. 

1 l b. The acceptance has not previously been communicated to 

:2 the offeror, orally, or in writing, outside this state. For 

13 the purpose of this section the acceptance is cOfTU11unicated to 

14 the offeror In this state, whether or not either party is then 

15 present in this state, when the offeree directs it to t~e 

16 offeror in this state reasonably believing the offeror to be 

17 in thIs state, and [he acceptance is received at the piace to 

18 which it is directed or at a post office in this state in the 

L9 case of a mailed accepcance. 

20 4. An offer to sell IS not made in this state under either 

2L of :hp fol:owi~g circumstances: 

27 a. If the offer appears in a bona fide newspaper or other 

73 pl:b!icdcion of general circulation which is not published in 

74 this state, or which :s published in this state but has had 

25 more than two-thirds of its CIrculation outside this state 

76 dllung the past twelve months. 

D. If the offer ~s made on a radio or television program 

28 originating outside this state which is received in this 

79 state. 

10 ~. A persoll who engages in ~onduct prohibited or made 

31 acti~nab!e under ~his chapter and who has not filed a c~~se~~ 

32 f(> service uf process is deemed to ~ave appointed the 

J] administ:ator to be ~he person's attorney for pu~poses of 

~~ service of any ~awfl~l process ':':1 . . .. . a ~oncrl~:nal SUit, action, 

JS or proceeding against t~e person or the perscn's successor, 
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1 executor, or admi~istrator, which is the resu~t of that 

2 conduct and which is brQught-. under this Ch,:lpter or is purs:ld11f 

J to a rule or order under this chapter. Service shall be ~a~" 

1 by l.eaving a copy of the process in the office of the 

~ administrator. The service is effective after both of ch~ 

6 following have occllrred: 

7 d. The plaintiff, who may be the administrator, in d S~!~, 

8 action, or proceeding i~stituted by the administrator, sends 

9 notice of the service and a copy of the process by certified 

10 or registered mail to the defenda~t's or respondent's last 

~L known addr~ss or takes other steps which are reasonably 

1.7 calculated to give actual !Iotice. 

;3 b. The plaintiff's affidavit of comp~.,ar.ce with this 

14 sllDsection is filed on or before the :eturn day of the 

!S process, if any, or within such fu~ther time as the court 

1.6 alJ.ows. 

17 6. When process is served under this section, the court, 

18 or the administrator in a proceeding before the administraLOT, 

19 shall order sucl, continuance as may be necessary to afford the 

20 defendant or respondent reasonable opportunity to deEe.,d. 

21 DIVISION II 

22 Sec. 11. Section 5230.1, Code 1991, is amended by striking 

23 the section and inserting in lieu thereof ~he following: 

24 5230.1 DEFINITIONS. 

25 As used in this chapter, unless the concext otherWise 

26 ,.eq'~i res: 

27 

28 

29 

.10 

]1 

32 

33 

31 

35 

1. "Commissioner" means the cC'1\Jl1issio~er of insurance or 

the deputy appoi!lted under section 502.601. 

2. "Continuir.g care" means housing together with 

supportive services, nursing serv:ces, medica: services, or 

other health related services, fur"ished :0 a resident, 

regardless of whe:her or not ~he lodging and services are 

provided at the same location, with or WIthout other periodic 

charges, and pursuant to one or more contracts effective Eor 

the life of the resident or a period in excess of one year, 
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I including mutually cancellable contracts, and in conSIderation 

2 of an entrallce fee. 

3 3. "Continuing care retirement community" means a facility 

4 which nrovides continuing care to residents other than 

5 rcsider:ts related by consanguinity or affinity to the person 

6 furnishing their care. 

7 4 • "Entrance fee" means an initial or deferred transfer to 

8 a prOVIder of a SlIm of money or other property made or 

9 promlsed to be made as full or partial conside~ation for 

!O acceptance of a specified individual in a facility if the 

11 amount exceeds either of the following: 

12 4. Five thousand dollars. 

1] b. The sum of the regular periodic charges for six months 

14 of residency. 

is ~ . "Facility" means the place or places in which a 

16 provider undertakes ~o provide continulllg care ur senior adult 

17 congregate living services to an individual. 

18 6. "LIving ~nit" means a room, apartment, cottage, or 

19 other arca within a facility set asi.de for the excll:sivc use 

20 or control of one or more identified residents. 

21 7. "New conscruction" means construction of a new facility 

22 or the expansion of an existing facility if the expansion 

23 involves an increase in the number of living unIts in excess 

24 of !.wenty-five percent. 

2S R. "Provider" means a person ~nderta~ing througn a lease 

2fi 1)( 0ther type of agreement to provide care i~ a COI1tinuing 

27 cure reti[~ment cOIT~unity or senior adult congregate living 

28 Eacil~ty, even if that person does not own the facility. 

29 "ReSIdent" means an individual, sixty years of age or 

30 older, entitled to ~ece~ve care i~ a continuing care 

31 retirement cOffiInunity or a senior adult cor.gregatl? :iving 

32 tacillty. 

33 :. Q • "Senior adu.i.t congregate living :acilitytl ~ea!1S ,J 

34 facility which provides senior adult congregate living 

35 services to res~de!)~s other tha~ :esidents related by 
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1 consanguinity or affinity to the person rurnish:ng theic Cdre. 

2 11. "Senior adult congregate living services" means 

1 housing and one or more supporti";e services tllrnistled t:) a 

4 resident, with or without other periodic charges, in 

5 consideracion of an entrance fee. 

6 12. "Supportive services" includes but is not li~ited to 

7 one or any combination of the following services: laundry, 

8 maintenance, housekeepi~g, eme[ge~cy nursing care, activi~y 

9 servicps, secur~ty, di~ing options, transportatio~, bed~ty and 

:0 barbpr services, healt~ care, and personal ca~e, including 

!l personal hygie~e, ea:ing, bathing, dressing, a~d s~pervised 

l2 medication administration. 

13 Sec. l2. Section S23D.3, subsection L Code 1991, is 

14 ame;,ded by striking the subsection and inserting i~ lieu 

15 the~eot thp following: 

~u 1. At the time of, or pr~or :c, ~he execution of a 

1'7 corltract t~ provide co~tinuing care or senior ad;!lt co~gregatc 

18 llving services, or at the time of, or prior to the provider's 

19 acceptance of part or all of the entrance fee by or on behdlf 

20 of a prospective resident, whichever occurs Eirs~, the 

2L provider si1dlJ. deliver a disclosure statement to the person, 

22 and to the person's personal representative iE one 1S 

23 appointed, w~th whom the contract is to be entered into, which 

24 shall contain all of the following information unless the 

25 LnEormation is in the contract, a copy of Which mus~ be 

26 attached to the statement: 

27 a. The name and business address of the provider and a 

28 statement of whether the provider is a partnership, 

29 corporation, or other :egal entity. 

30 b. The names and business addresses of the o~ficers, 

]1 directors, t:~stees, managing or general partners, and a~y 

12 person having a tel: percent or greater equity or beneficial 

JJ interest 1n the provider and a desc[~ption of such person's 

3~ 111terest l~ or occupation with :~e provider. 

35 c. With respect to each person covered by paragraph "b", 
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I and iE the facility will be managed on a day-la-day basis by a 

2 person identiEied pursuant to paragraph "b", or with respect 

1 to the 

4 ( l ) 

proposed manager, 

R description of 

the following information: 

the business experience of the 

S perso~, if any, in the operation or management of similar 

6 facilities. 

7 (7.) The name and address of any professional service, or 

H other entity in which the person has, or which has in the 

9 persall, a ten percent or greater interest and which will or 

II) may provide quads, leases, or services to the ~acil lty of a 

11 vallIe of five hundred dollars or more within a year, including 

12 a description of the goods, leases, or services a~d :r.eir 

1] prObable or dnticipated cost to the Eacility or provider. 

14 (3) A description of any matter resulting in the persall'S 

15 conviction of a felony or a plea of nolo contendere to a 

16 fel()ny charge, or a ~escriptiun of any matter whe:e ~he pees()n 

17 was fcullrl to t)e :iable or en~oined in a civil action hy 

18 judqrnent it the feluny or civil action involved fraud, 

19 embezzl~ment, E,audulent conversion, misappropriat!on of 

". -.... :;.r;al 

20 property, or a si.mila( felony involving theft or dishones~y. 

21 (4) A deScrlptic~ of any matter in which the person 1S 

22 sllbje(~t to a cu[~ently effective injunctive or restrictive 

73 urcler of a court, or-<1 description of any matter within the 

24 past five years where the person has had a state or federal 

75 license or permit suspended or revoked as a result of an 

76 dot Ion brought by a governme~tal agency of this Or any state 

27 C[ ~!12 divisiOtl of i~surance, arising out of or re~ating to 

28 business activity or health care, including, without 

29 limitatioIl, actions aEfec~ing a lice~se to operate a fostp~ 

30 care L3.Ci.':"i~:y, heait'.h care faci.lity, retirement :iome, home [;.~r 

11 t~le aqed, Or ~acilitl licensed unde: this chap:er or d simIlar 

32 law of another state. 

31 d .. '\ [;:::ate!:lenl, if. ap?licabl.€, cor.ta.!.~i!lg ::he ::ol.J.()'Hir.~: 

3·1 l.) Whether the provider is cr ever ~as been df~i~jated 

J~ wi!:h a f()r-proEit org~nizat~on or w~th a :eligious, 
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I charitable. or other nonproflt organizatiarl. 

2 (2) The nature of the a:flliation. 

3 (3) The extent to which the af:iliate orgdrl1zati~n IS 

4 resporlsible for the financial and contractual obi~qatlolls 0 

'i the provider. 

6 (4) The provision of the federal Internal Re~pnue Code. 

7 any, ander which the provider or affiliate is exei~pt :rom t:-te 

8 payment of federal income tax. 

9 e. The ~ocation and description of the physica: property 

10 or propert~e5 of the facility, existi~g or proposed, and, to 

11 the extent proposed, the est:mated comp:etion date or dates, 

12 whether • +- ... (".1- ...... , 'C" i ,-., ' ..... .......... ~ or 110,- LOn~l.~uc\... ... cn na .... oe'jun, a .. (! ,-',,", C~)[l t i. ngene.i.. cs 

13 subject to wh~ch construction may be deferred. 

14 f. The services provided or proposed to be prOVided under 

IS contracts for C0nt~nuing care or senior adult cong~egate 

16 Jivlng services at the Eac~li~y, including the eX~~;lt ~o which 

1 j mpdic~l care is furn~5hed. T~e disclosure statex011t shal~ 

18 clearly state whicil services are included ~n basic contracts 

19 a~d WhlCh servlces are made available at or by the facility at 

20 cx:ra charge. 

21 g. A description of all fees required of reside:lts. 

72 including the entrance fee and periodic charges. if any. The 

23 de5cr~ption shall include t~e manner by which the provider ffidY 

24 adj~st periodic charges or other recurring eees a~d the 

25 llmltations on sucl. adjustme~ts, if any. 

26 h. The provisions which have been made or will be made. :f 

77 any. ~o prOVide reserve funding or security to enable the 

28 provider to fully perform its obligations under co~tract5 to 

29 provide continuing care or senior adult congregate l~··irlg 

,0 services at the facili:y, including the estab~isnment of 

31 escrow accounts, trusts, or reserve E~nds, ~oget~e~ ~it~l t~e 

32 manner in which the funds will be invested and t~e names and 

33 experience of perso:IS who Will make the i~vestrne~t decisions. 

34 ~. Certified financial statements of the provider, for all 

35 parts of an operation covered by the contract, incl~(~ing ~he 
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health center or nursing home portion of the continuing care 

7 retirement community, if those services are i~cluded in the 

3 corltrdct, but the disclosure statement may exclude services or 

4 operations not provided to residents as senior adult 

S congregate living se~vices under the contract, including the 

G following: 

7 (1) A balance sheet as of the end of the two most rece~t 

8 fiscal years. 

9 (2) Income statements of the provider for the two most 

10 recent Eiscal years or the shorter period of time the provider 

l1 has been in existence. 

1 / J • If operation of the facility has ~ot yet commenced, a 

13 statement of the anticipated source and application of the 

14 furlds used or to be used in the purchase or constrJction of 

i5 the facility, including the following: 

16 (1) Ar. esti:nate of the cos~ of purchasing or co:ost:-ucting 

17 dnri equippi:19 t~e facility, including related costs such as 

18 tinaIlcing expense, legal expense, land costs, occupancy 

19 development COStS, a:ld all other similar costs the provider 

20 expects to incur or become obligated for prior to the 

21 commeIlc~ment of operations. 

)2 (2) A description of any mortgage loan or other long-term 

23 financing intended to be used for the financing of the 

24 facility, including the anticipated terms arId costs of the 

2:) financing. 

)6 (]) An estimate of the total e~trance fees to be received 

27 :rom Jr on behalf oE res':'dents at or prior to corrunencement of 

28 operation of the facility. 

29 (4) An estimate of the funds, if any, ant~cipated ~o be 

]0 necessacy ~o fUl1d start-up losses and provide reserve fl1nds to 

31 assure full per~ormance of the obligations of :~p provider 

12 under ccntracts for the prov~,s~8~ of continu~ng care or senior 

33 aduit congregate :~vi~g services. 

3~ (S) A project~o:l of es:i~ated i~come from fees and charqes 

3S othe~ tha~ en~rance ~ees, show~ng indtvidu~ll rates presently 
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, anticipated to be charged and ,~ncluding a descriptio:} of the 

2 assumptions used for calculating the estimated occupaflcy ra;~~ 

J of the facility and the effect on the income c~ th~ fdcility 

.: of governmerit subsidies for health care services, iE <3.ny, LO 

5 be provided pursuant to contracts ~cr continuing care or 

6 senior adult corlgregate livlng se~vices. 

7 (6) A proiection of estimated operating expenses of the 

8 faci'~ty. including a descriptio.! of the assumptions used ill 

9 calcl,l:ating the expenses and separate al!owances, if any, [Ot 

]0 the rep~acement of equipment alld ~urnishings and anticipated 

,! major structural repairs or additions. 

( i ) !dentlfication of any assets pledged as collateral for 

13 any purpose. 

1 4 ( 8 ) An estima:-.e of annual paymer.:s principal. and 

L5 lnterest requ~[ed by a mortgage loan or other long-term 

16 financing. 

u ~. Otlce, informa:ion concerning ~he facility cr 

18 the provlder req~ired by the division of insurance or which 

19 the provlder wishes to include. 

70 1. TllP cover page of ~he disclosure statement shall state. 

21 ill d OrOmil!ent location and type face. the date of the 

22 disclosure statement. 

23 m. A copy o~ the standard form or forms of contract for 

24 cOlltil!uing care or senior adu~t congregate living services 

2S used by the provider. attached as an exhibit to each 

26 disclosure ~tatement. 

27 Sec. :3. Section 523D.3, subsection 3. Code 1991. is 

28 amended by striKing the s~bsection and inser:ing :n lieu 

29 thereof the follcwillg: 

30 3 . From the date an annual disclosure stateme~t is :i:ec 

31. unti.l :he date the :1ex: succeeding annual disclGsure statemer:t 

32 is ti:ed with lice division of :ns~rance and prior to t~e 

JJ prOVider'S acceptance of part or a:: of the entrance fee or 

3~ the execution 0: the continuing care or senio~ adult 

3~ congregate :iving se~vice5 contract by the reside~t, wnicnever 
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1 occurs first, the provider shall deliver the curcent annual 

2 disclosure statement to CUrre!lt and prospective residents with 

3 whom the continuing care or senior adult congregate living 

4 serVIces contract is or may be entered into and to a 

S resident's or prospective resident's personal representative, 
6 if one is appointed. 

7 Sec. 14. Section 5230.5, Code 1991, is amended by striking 

8 the section and inserting in lieu thereof the following: 

9 5210.5 NEW CONSTRUCTION. 
lO 1. PILING WITH INSURANCE DIVISION. A provider shall not 

II e!lter into a cont~act to provide continuing care or senior 

12 adult corlgregate living services that applies to a living unit 

13 lhat is pa't of a new facility or proposed expansion that is 

14 or will be located in this state unless the person has 

IS submitted an application on a form as ~equired by the division 

16 of insllrance accompanied by a fee of tWO hundred fifty 

17 dollars. Thp application at a minimum must incl,;de the 
18 fol1mllng information: 

19 a. A description of the new facility or the proposed 

20 expansion, including a description of the goods and services 

21 ~hat wIl: be offered to prospective residents. 

72 h. A statement of the financial reSOurces of the provide~ 

1.3 aVdilaole for ~hlS project. 

24 c. A statement of the capital expenditures necessary :0 

25 accompllsh this project. 

26 d. A statement of financial feasibility for the new 

n facility Or proposed expansion in a form satisfactory to the 

28 commissioner, which includes a statement of future fu~ding 

)9 ~ourcps and shall ~dentify the qualifications of the person Or 

30 persons preparing the study. 

3). e. A statement of the mar~et feasib~lity for the new 

32 ~acility or proposed expansion in a form satiseac:ory to ~he 

33 co~missioner, which identifies the quaJ.ifica~:ons of the 

14 persoll or persons preparing the study. 
3S '-

L • If the ~ew Eacility or proposed expansion offers a 
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1 promise to provide n~rsing or health care services to 

2 reside~ts in the future, 3n actuarial Eorecas: ill d ~orm 

3 satisfactory to the (:orrmissioner, whic~ ide~~if~es tl~~ 

4 qualifications of ~he actuary cr actuari~s prepdr~ng the 

S forecast. 

6 g. Copies of the escrow agreements executed pursuant to 

7 this chapter or prooE tha: a~ escrow is ~ot required. 

8 2. DETERMINATION OF FEASI3IL:TY. 

9 d. Existing Facilities. If a filing 1S made under t.his 

:0 5eC~:O'1 for all 0xpansion of an existing ~acillty, ~he 

" determinatioll of feasibility shall be based on COllsoildated 

~2 l!lEor:nation for the exiSting facility and the proposed 

13 expansion. 

14 b. New facilities. If a fil~ng is made u:~der rhis section 

is for d ~ew Eacility, not part of an existing faci:ity tha: will 

~6 be cOl1structed :n more than one s:age 8r ptase, ~he i~iti~11 

Li sla<]C cr phase ~us~ ev~de~ce ~easib~lity indepe~de~t of il~y 

18 sllbsequent s~age Or phase and conta~n all of the ~ac~li:les or 

19 components necessary to provide :esideills with all of the 

20 services and amenities promised Dy the provider. 

21 3. CONSTRUC'fION. New construction shall ncr hegi~ until 

22 the filing reql:ired by tllis section has been made and at least 

23 fifty perce~t of the proposed number of independent living 

24 units ~n the initial stage or phase have been reserved 

25 pursuant to executed contracts and at least ten percent of the 

26 entrance fees required by those contracts are held In escrow 

27 pil:.-suant !::J this c~a!Jter. 

7.8 4 . ESCROW REQUIREMENTS. Unless proof has been submittea 

29 to the commissioner that conditions Eor the re:ease of 

30 escrowed funds set forth on :his section have already been 

31 met, the provider shall estaoc:sh an interest-bear:ng escrow 

]7 accou~t at a state or federally regulated financ1al 

33 instltut':"on located within this state to receive any depcsl~s 

H '..)r eCltrance fees or portions of deposits or fees tor a l':"v':ng 

3S "n i t which has not been previouscy occupied by a residenr. t:-:.:.-
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1 which an entry fee arrangement is used. The escrow account 

2 agreement shall be entered into between the financial 

3 institution and the provider with the financial institution as 

1 the escrow agent and as a fiduciary for the resident or 

5 prospec~ive resi,de~t. The agree~ent shall state that the 

6 purpose of the escrow account is to protect the resident or 

7 prospective resident and that the funds deposited shall be 

8 kept and maintained in an account separate and apart from the 

9 provider's business accounts. 

10 s. RE~EASE or SSCROWED FUNDS. Funds held ill escrow shall 

11 be released only as follows: 

J2 a. If the provider fails to meet the requirements for 

13 release of funds held in escrow pursuant to this section 

14 within a time period specified in the escrow agreement, which 

IS shall not exceed thirty-six months, these funds shall be 

16 returrwd by thp escrow agent to the persons who have :cade 

17 paymellt ~o the provider. 

IB b. Upon notice from the provider that d resident is 

19 entitled to a refur.d, the escrow agent shall refund the amount 
20 directly t.o ~hE res~dent. The amount of the refund snail be 

7.l includ~d iIl the i?rC~li.dQr· s notice to the esc r 0\>1 agent a-:id 

22 shall be determined in compliance with this chapter and any 

23 applicabie terMS of the resident's contract. 

24 c. Except as provided by paragraphs "a" and "b", amounLs 

25 held [,I escrow shall be released only upon approval of the 

26 ccmmissi.oner. The commissioner shall approve the release of 

21 funds on1j lIpon a determinatio" that at least one oe the 

)8 foIJ.Qw!ng conditions has bee~ satisfied: 

29 (1) The facility has a minimum of fiftj perceIlt of tIle 

30 units ~ese:-~led ::or \vhich the prcvlder ':'s charging an entrance 

1'! fep a~d ~he agg~egate amount of the e!~trance fees received by 

J) or pledged to the provider, pius anticipated proceeds :'r"m a.:-:y 

~l ':"ong-tprm :':':lanc':ng cCrT'u-nitment, p1..US t'uilds f:-om 3:': otne::-

34 sources in the actual possession of ~he provider, eq~a: net 

35 less thar) ninety perce~: of the aggregate cost of construct:ng 
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• or purchasing, equipping, and furnishing the facil :.ty. 

2 (2) The resiJent has moved 1nto the living Iln!t, the 

3 cance:lation period required by section 523D.~f s~:bsect~on J, 

4 has expired, construct1on of the facility or the portiol) of 

5 the facility under construction is complete, ~he tacility nil. 

Ii been adequately equipped and furnished, a cert i E1ca~e oE 

7 occupancy or the equ1valent has been issued by the appropriate 

R local jllrisdiction, and the provider has been issued all t!IC 

9 appropriate licenses or permits needed to operate the facility 

l() drld provide all of the promised services. 

11 (3. Upon receipt by the escrcw agent of a request by the 

12 pc()vider for the release of these escrowed fu~ds, the escrow 

13 agpnt shall approve :elease of the funds within five workinq 

14 days ueless the escrow agent fInds that the requirements ot 

1'i ~.his :;f>c:~.i()n have not been met aed r;otiEies the provider OL 

I.G the basis for ~his ~iild~l~g. The :equest for release ot the 

:'} escrowed f~nds shal.1 be accompa:lied by a~y docume:~tation the 

18 escrow agent requi~es. 

:9 Sec:. :S. Section 5230.6, Code 1991, is amendec by striKcI~g 

20 the section aIld insertirlg ~n lieu thereof the following: 

21 5230.6 CONTRACTS. 

22 1. OISC:'OSU?E. In addition to any other provisions 

23 presc~~bed hy "lles adopted under this chapter, each contract 

24 providing for continuing care or senior adult congregate 

25 living services by a 9rovider shall be written in nontechnicai 

26 language easily understood by a lay person and shall include 

27 allot the following: 

28 a. The name and business address of the provider. 

29 b. The name and address of :he facility or facilities. 

JO c. ~he identification of the living unit which the 

11 prospective resident wlll occ~py. 

32 d. A descriptlor; of the total consideration paid by tne 

31 reside~t, includi~g the value of alJ. prope~:y transferred. 

34 e. A list of all of :he conti~uing care or se~ior ad~l~ 

35 congregate livi~g services which are to be provided by the 
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1 provider to eac~ resident. The list shall clearly identify 

2 the manner in which continuing care or sen~or adult congregate 

1 IJving services will be provided, including a statement 

4 whether the items "1111 be provided for a designated time 

5 period or for life. and shall indicate which continuing care 

6 and senior aduit congregate living services. if any. will be 

7 provided through an affiliate or third party. The description 

8 of any service charges or ~ees shall. in the evel~. of multiple 

9 ~e5idents. be provided on an individual basis and shall 

10 i.lcl,lde a description of any additional charges thar will be 

11 assessed for occupancy by more than one reside~t. 

12 f. A description of the health and financial conditions 

~ .1 tJp')n 'Nhich the provider may require the resident to relinquish 

14 the reRident's space in the designated facili.ty. 

IS g. A description of the health and financial conditions 

:6 required for a persor. to continue as a reside"t. 
1) h. A description of the conditions under. which ::hp. 

18 resident IS permitted to remain ... the facili:y :n the event 

l~ of financial difficulties aEfecting the residen:. 

20 t. A statement of the ter~s concerning the e~try of a 

21 pelsor: t:o the living unit and the consequences if a person 

22 uOP.:::> r.ot r.teet the requirements for entry. 

23 j. A statement of the policy of the facility with rega~d 

24 t o changes in accommodations and a description of the 

25 procedures to be followed by the provider when the provider 

26 temporarily or permanently changes the resident's 

27 accommodations within the facllity. transfers the cesident 

2R from one level of care to another. or transfers the resident 

29 to another heal~h facility. 

]() k. A description i'l clear and understandable language, In 

11 at :past ten-pci:~t type, c~ ~he ~erms governing ~he refund of 

12 3llY pcrt.con of :he entrance fee in t!le event of discha~qe by 

~3 the i?r·:)vide:-, Q~' cancellation by :he ::-esiden:, dna a Stater;;erit. 

14 Lhat ~he r~ovider shall no: dis~is5 or dIscharge a residell~ 

35 from a facility prior to the expiration cf a resident cont:act 
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1 without just cause and Sixty days written notice of intent to 

2 cdnce!. The notice of dismissal or discharge shall oniy I)p 

] give:, upon a good faith dete:mination tha" a jus: cause 

4 exists, a~d the notice shall be giveG in wr~_ting, ~iqn0d by 

S the medical director, if any, and the adminis:rator of t~e 

6 ~acility. In an emeegency situation only such notice as's 

7 reasorlable under the 

8 1. A description 

circumstances is required. 

in cLear and unde~standable language, In 

9 at least ten-point type, whether monthly fees, if charged, are 

cO subject to periodIc increases. 

11 m. A description of the facility's polic~es anJ procedures 

~2 tor handling grievdnces between the provider and residerlts. 

13 n. A statement that residentE living ill the Eacility have 

14 the eight of self-organization. 

15 Q. A statement that a prospective resident or reSIdent 

~fi sha~l be gIven the opportunity to appoint a persc~:al 

17 represe;~t·atlve i~ the 9rcspeCt~ve resident's or reside:,t's 

18 contract. The personal representative shall receive copies of 

19 tile contract and al: notices, disclosures, or forms required 

20 by this chapter to be delivered to a prospective resident or 

21 c?siripnt. A persolldl representative appoi~ted u~der this 

22 5CC::O:1 has no legal authority to make any decision for the 

23 prospective resident appointing the person to be a persorla: 

24 rpl)re~entative. The personal representative may advise the 

7~ prospecttve resident or resident as to the materials provLded. 

26 A pe:sonal representative shail not be affiliated or 

27 associated ~ith a provider or any person identified in sectio!1 

28 523D.3, subsection 1, paragraph "b" Or "c", and shall not be a 

29 prospective resident or resident. 

10 p. A statement that if a resident dies or through illness, 

31 in]ury, or incapac::y is peecluded from becoming a resident 

32 under the terms of the contract before occupying the living 

33 unlt, the contract is automatically ~escinded and the resident 

34 or the resident's legal representative shall receive a f~ll 

35 refund of all payments of money or transferred property to the 
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1 facility, except those costs specifically incurrpd by the 

2 facility at the request of the resident and set forth in 

3 writing in a separate addendum, signed by both parties to the 

4 contract.. 

S q. A statement that a resident has the right to rescind a 

6 contract for continuing care Or senior adilit congregate living 

7 services, without penalty or forfeiture, within three business 

8 days of the date the contract was executed ur within thirty 

o days after the date the resident received the disclos'lre 

LO staLcment required by section 523D.3, whicheve~ is later. 

1 1 2 . 

12 shall 

CANCELLATION. The contract required by this section 

state the terms LInder which the contract can be canceled 

l3 by the provider Or the resident, including a statement of the 

l~ ref'lnd rights of a resldent, and sha~l include a co~pleted, 

IS easily detachable form in duplicate, captioned "Notice of 

16 Cancellation " , as an attachment, in ten-poi~t boldface type, 

L7 cor!ta~,:li~g the fol~owing information and statements 1:1 

i8 suhstalltially the following form and language: 

19 NOTICE OF CANCELLA~ION 

7.0 --------
2~ Dale contrLlc;t was executed. 

22 

23 Date diSClosure stacement was provided to resident. 

24 You may rescind and cancel your contract, without any 

2S penalty Or ohligation, within three business days of the date 

26 the contract was executed or within thirty days a~ter the ddte 

27 you ~eceived the disclosure statement required by iowa Code 

28 secticil S23D.3, whichever is later. You are not :equired to 

29 movp ~'Ito the facility before the expiratloll of this 

10 car~cellation period. Howeve: r if you do, ::he provider: may 

31 rctai.ll t~e ~easollable value of care and services actllally 

J2 9rovided to you, the resident, prior to you: ~acati~g the 

~3 p~ovider's facility. ~f you cance: this contract and YOll n~ve 

14 il~ready moved i~to the provider's facility, you ~USt vaca:e 

35 jour livi.ng uuit withi.r. ten days after :.-eceipt by tr.e pro·.;ider 
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1 of your cancellation notice. 

2 If you cancel this contract, at)y payme"t5 of money Or 

3 transters of property you made to che provider milS, he 

4 returned as soon as reasonably possible by the provIder 

5 following receipt by the provider of your cancellation t)or!(;Q, 

6 and any security j.nterest arising out of the transaction 15 

7 r.anceled, except that, as stated above, the provider may 

8 retain the reasonable value of care and services actually 

9 provided to you prier to your vacating the provider's 

10 facility. 

11 To cancel this contract, mail by certified mail or hand 

12 deli~er a signed and dated copy of this cancellatlon noticp or 

13 atl! other written notice clearly indicating you: 

14 cancel the contract, or send a telegram. to 

15 (name of provider) at 

lr.tent. 

:'6 (address of p,ovide~'s plare of 

l7 bllSiness). "loEr cancellation is effective upon mai.i.i~1q by 

18 cert~.fied mail, when transmitted by telegraph, 0:- 'W!".er. actud3.. 

19 notice is given to the provider. whichever is earlier. 

20 ~ereby cancel this contract. 

21 

22 (Da te) 

23 

24 (ReSident's signaturel 

25 Sec. 16. NEW SECTION. 523D.12 REPORTS AND 

26 INVESTIGATIONS. 

2J 1. The commissioner may, by [".lIe, require providers to 

28 file an an~ual statement or report with the division within 

29 four months after the end of the ~iscal year of that provider. 

30 

31 

J7. 

33 

34 

35 

IE required. the statements a~d reports shall be in a form an,l 

contain informatio~ required by the division's rules. 

2. The annual Eili~g. and any amendments to the annual 

filing. shall be s~gned by the chief executive officer. 

stating tha~ to the best of the officerrs knowledge and 

belief, the iLems are correct. 
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1 3. The commissioner or the attorney general may, for the 

2 purpose of discovering or investigating violations of this 

3 chapter Of rules adopted pursuant to this chapter do any or 

4 all of the following: 

a. Investigate the business and examine the booKs, 

6 accoullts, records, and files used by a provider. 

J b. Administer oaths and affirmations, subpoe~a witnesses, 

8 receive evidence, and require the production of documents and 

9 records in connection with an investigation or proceeding 

10 being cOllducted pursuant to this chapter. 

l1 c. Apply to the district court for issuance of an order 

12 requiring a person's appearance before the commissioner or 

11 attorney general. The person may also be required to produce 

14 d()cumentary evidence germane to the subject of the 

F, invesLgat:on. Failine to obey a court order under this 

lfi subsection constitl;tes co~tempt cf court. 

11 Sec. :7. NEW SECT:ON. 523D.13 COMPLIANCE ORDERS. 

18 Upon the commissioner I s dete!.·mination that a provider has 

19 violated a provision of this chapter or a ruie adopted 

70 pursuallt to this chapter, the commissioner may issue an order 

21 requlr:;lg a provider to cease and desist from an unlawful 

22 practice or to take ather affirmative action as in the 

73 judgment of the commissioner is necessary to comply with the 

24 requirements of this chapter. The person ~amed in ti,e order 

2S may, wi,thirl tOllrteen days after receipt of the order, Eil.e a 

26 wri~tpn request for a hearing. The hearing shall be held in 

)7 accordance with chapter :7A. T.f a hearing lS not requested, 
)8 the order shall beco~e permanent. 

29 Sec. :8. NEW SECTION. 523D.14 INJUNCTIONS. 

30 '~·he uttorney general may peti:icn the aistrie:: c:)urt ... ll d.ny 

11 COtlnty of the state for an in~u~ction to restrain a person 

32 :';UO]cc: ~o lhis chapter and any agents, pmpJ.oyees, or 

JJ asscciates of the person E~om engagi~g ~n conduc~ or prdct~ces 

31 in vic.!alicn of this chapter or rules adopted pursuant to tnis 
~s c:n.Jpr.er. In a proceeding ~or an injunctioIl l the attorney 
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1 general may apply to the court for the issuance of a subpoe::a 

2 to require the appearance of a defendant and ~he defe:~dan:. 's 

3 agents and any documents, books, or recorcs germane tel the 

4 hearing upon the petition for an injunction. Upon proof of 

5 any of the vio:ations describp.d in :he petition tor 

6 i'I)Unction, the court may grant the injunction. 

7 DIVIS:ON :U 

8 Sec. 19. Section 535C.2, Code 1991, 1S ame:1ded by sU;.'ing 

9 the section and inserti~g in lieu the~eof the .' , ~ . :o ... low!.ng: 

lO '- . "Ad:ninis: rator rt means the comrnis3ioner of i~surdnce 'Jf 

11 the deputy administrator appointed pursuant to sect~on 

12 502.601. 

13 

14 

15 

2. 

fee, Qr 

closing 

"Advance fee l' means consideration ~ncluding a payment, 

deposit, which is assessed or collected prior to the 

oE a loall. An advance fee 1ncludes, but ~s nllt 

16 limited ~n, ~o~ey assessed or collectecl for pr~cessi~g, tor 

l7 ClP!.>raisal, :Oar d credit check, for a consultation, or tor 

18 expenses. 

"" ~ .. 

19 3. "Bond fide third-party fee" means a fee charged Eor a~p 

20 or mo(e of the Eol~owing: 

21 a. A credit ~eport or appraisal_ 

22 b. Providi~g security of title services for a loan secured 

2] by real property, i:1cluding but not limited to a title 

24 examination, an abstract of title. ~itle insurance, or a 

25 property survey. 

26 4 . "Borrower" means a person who seeks the services of a 

27 loan broker. 

28 s . "Financial statement" means a document evidencing the 

29 finanCial position of the lean bro~er as required by sectioll 

30 535C.3A. 

6 . "Loan'l means an agreement ~o advance property, 

12 i.ICludillq but not :~mited to money, in return for :he prOll'lSe 

33 that payment will be made for ~~e use of the pr8pe~~y. 

31 7 • U:"'oa!1 bro~er" or "broker" ~eans a person who 1n return 

35 :Oor an advance :ee, promises cO obtain a loan or assist in 
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1 obtaining a loan for another from a third person, or who 

2 promlses to consider making a loan to a person. A loan broker 

] does not incllJde any of the following: 

4 a. An attorney licensed to practice ln this state while 

S engaged 1n the practice of law. 

G b. A certified public accountant licensed to practice in 

J thiS state while engaged in practice as a certified public 

il accountant. 

9 c. An accounting practitioner, while engaged as an 

10 dccollr.ting practitioner, who procures loans as an InCidental 

II part of the accOI,ntdnt's practlce. 

12 d. A person whose fee is entirely continge:lt 011 t~e 

11 slJccessful procurement of a loan from a third person, if the 

14 borrower has not paid a fee prlor to the closing of a loan 

15 other than a bona fide third-party fee. 

16 e. A financial institution, to the extent the 

17 in5lit~tlons'3 activities or arrangeme~ts are expressly 

Iil approved ur regulated by a regulatory body or offlcer actlllS 

19 under authority of the United States. 

20 t. An insurance company organized under the laws of this 

7~ state dnd subiect to regulation by the commissioner of 

22 insurance. 

21 g. A bank incorporated llnder chapter 524. 

74 h. A credit union incorporated under chapter S33. 

25 1. A savings and loan association or savings bank 

26 incorporated :lOder chapter 534. 

27 J. A mortgage broke. or mortgage banker licensed llnder 

28 chapter 5358. 

29 K. A reg~lated loan company ~icensed under chapter 536. 

10 ~. A~ indus:rial :oan company licensed u~der chapte~ 536A. 

8. "Soan brokerage agreement'l ~r "agreement " means an 

J~ ag~eeme:lt becween a :ca!1 broker a~d a borrower in which t~e 

33 loan broker ~rcnlise5 to do any of ~he followirlg: 

]4 a. Obtain a loan for a borrower. 

JS h. Assist the borrower :~ obtai~:ng a loan. 
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1 c. Consider making a loan to :he borrower. 

2 'l . "Records" means books, papers, docun~entSf aCC()llIlts, 

1 agreCme!lts, memoranda, electronic records of aCCOUI1:~" or 

4 correspondence relating to a matter regulated .:rocpr this 

5 chdpter. 

6 10. "Successful procurement of a loan" mea~s the receipt 

7 by a borrower of the loan proceeds. 

8 Sec. 7.0. ~EW SECTION. 535C.3A FINANC!A~ STATEMENT. 

9 A !oan bro~er shall file a financial statem~~t with the 

10 ad!ni~istrator. The statement shall be prepared according t,o 

11 ge~erally accepled accountIng principles. 

12 contaIn all 0: the following: 

The s:aterr:ent 

13 1. A copy of the loan bro~er's balance sheet p"e?are~ 

" h:o' 1 J. ,,-,,.. l 

,4 within one hu~dred twenty days prior to the most r.ecent filing 

lS of a disclosure s~atement as provided in section 535C.5. 

':'0 2. .1"- profit and loss s~a~eme~t, and a stateme~t of Chd~0C5 

:'7 I n the brOKer 's f~nancial pos~tion for each Elseal year tllat 

18 tne broker and :he brOker's predecessor were in business. 

19 However, the state~ent of changes need not cover :nore than the 

20 three fiscal years preced~ng the date that the broker's 

21 balance sheet was prepared. 

22 3. :f prepa~ed, a copy of the broker's most recent audited 

21 financial staterr.ent. 

24 Sec. 21. Section S3SC.5, subsections 1 th~oug~ 3, Code 

25 1991, are ame~ded to read as follows: 

2& " . Before advertising or making other oral or wric:en 

27 representations, or acting as a :oan broker in this state, a 

78 ~oan broker shall Ei:e with the administrator eeptee-ef-the 

29 all of the Eollowinq: 

30 

.1l 

32 

33 

34 

3S 

a. The disclosure statement requ~red under sec~io~ 535C.37 

~!-!e. 

o. The most recen: financial statement of the broker7-end 

e~ther-ef-the-fe±tew±M9~ ,equired under sectien 535C.3A. 

~ c. ~he Either a bond required under sec~ion 535C.4~ 

b7--~he or a formal notificatio~ from the financial 
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1 institution that the trust account required under section 

2 ~35C.4 is established. 

) d. An irr~::ocab)e consent.J,~~..tc:~m pr~~cribe9~th~ 

4 ~orruniSS,ioner.of insu~ance~pointin9 the admir:is~rator, to be 

5 ~,Qe~a.n brok":~~S.?:1t to r~ceive_service o.~..2:..()c~ss i~any 

6 ~uit ()~s:.t.i0n against.thebroker <1[isln.9 fro~,.a vi,?~ation of 

7 ~r,?vi.:?.i<:>n of this c.hapte~~a ru!.e. adopted~~tlant t.o this 

8 ~!,apte~.:. 

9 2. The broker shall amend these filings Me~te~~~th8M 

10 ftnnHatt7~ftnd7-in~ftddit±en7~~hall-fite-Bmen~ment8 within fcrty­

il five days of any material change in the following: 

12 a. The status of the bond or account. 

13 b. The Etnancial staterne~t of the orcker. 

14 c. :nformation required by the disclosure stateme~t. 

lS PARAGRAPH DIVIDeD. A broker who does not file the copies 

16 required is guiity of a seriolls misdemearlor. 

17 1.!n addition t().~t.h~e~ed Lli~.anannllal Ei~ 

),8 shal], be m<'jde nO.t later than July 1. The broKer shall pay a 

:.9 one~ndred fifty dollar filing fee with the initial 

20 disclosure statement ~iled under subsection •. The annual 

22 dollars. A twenty-five dollar fee shall be charged for each 

23 amendmenl under subsection 2. 

24 Sec. 22. sectl.on 535C.7. Cede 1991. is amended to read as 

7. '> roll 0',,5: 

26 53SC. 7 WRITTEN AGREEMENTS REQUIReD. 

27 A loan brokerage agreement shall be in writing!. and contai~ 

28 a, des~t.i0n o.f_ the. ser v ices tha t the broKe r.~ees te> 
19 D~rform ~or the borrower, and the conditions ~nder w~ich ttle 
~ ._- ---. . ---'.- -

30 ~o[ro~~,Ls obligated to Day the broker. The aq~eenent S!}ail 

31 ~~ signed by the broker and the oorrowe,. ~he broker sha:l 

32 give the borrower a copy of t~e agreement When the borrower 

31 signs ~he agreement. 

34 Sec. 23. Section 535C.11. Cede 1991, is amended to read as 

3S tollows: 
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1 535C.l1 APPLICABILITY. 

2 This chapter does not apply to Bny activit:e~ or 

3 arrangements expressly approved or regu:.ated by Bny-regH!et. 

4 bedy-e~-ef€teer-6e~~M~-tlMder-6~tho~±~y--~E-~h±~-5t6te,-~~he~ 

5 ~hdn-the-odm~~~~t~8ter,-er-of-the-Bniteci-5tB~~~ ~h~ 

Ii 

7 

8 

admini.strator under other 

~a~.~~s and loan division 

Sec. 24 • NEW SECT TON . 

law, or the bar\~L~_d~v}sion cr 

in the dep~rtment_(~E comrr.ercc. 

535C.12 RECORDS. 

9 1. A loan broker shall maintain accurate records, as 

10 required by the administrator, relating to tran5actio~5 

11 regulated under this chapter. The records shall i~clude al~ 

12 of the f.ollowing: 

13 a. The accounts of ~he broker. 

!4 b. A copy oE each contract in which the broker cs a party, 

15 including :oan brokerage agreements. 

16 c. 7he amount of ~eceipt5 received by the broker and 

17 date the receipts were received. 

18 2. The broker shall retain each loan broKerage agreement 

19 entered into by the broker and records pertaining to each 

20 agreement for at least twO years after the agreement explre~. 

21 The agreements and records shall be maintained and made 

7.2 available for examination 

23 Sec. 25. NEW SECTION. 

by the administrator. 

535C.13 ADMINISTRATIVE ACTIONS. 

24 1. The administrator shall implement th~s chapter, and nay 

25 take actions which the administrator deems appropriate Eor the 

26 protection of borrowers, including but not limited to 

27 conductlng an investigation or examination to determine if a 

28 violation of this chapter or a rule adopted pursuant to this 

29 chapter has been or may be committed. 

]0 2. In conducting an investigation or proceeding under thlS 

31 chapter. the administrator or an officer designated by the 

32 administrator may administer oaths and affirmations, subpoena 

33 witnesses, compel the attendance of witnesses, take evidence, 

34 and require the production of materials including records 

JS which the administrator deems relevant to the inquiry. 

-44-



S.F. 

1 3. Notwithstanding chapter 22, information obtained in the 

2 course of an investigation or examination shall be kept 

3 confidential by the administrator unless any of the following 

4 are applicable: 

5 a. An order of prohibition has been issued pursuant to 

6 section 535C.5. 

7 b. The administrator 1S called as a witness to testify in 

8 a criminal or civil proceeding. 

9 Upon deter~ining that it is necessary or approprIate to the 

10 public interest or for the protection of borrowers, the 

11 administrator may disseminate information concerning a 

12 violation of this chapter or a rule adopted pursuant to this 

13 chapter, by publishing the information or sharing the 

14 information with the appropriate agency or reguiatory 

15 authority. 

16 Sec. 26. NEW SEC~ION. 535C.14 MISREPRESENTATION OF 

17 GOVERNMENTAL APPROVAL. 

18 It is unlawful for a loan broker to represent or imply that 

19 the broker has been sponsored, recommended, or app~oved by, or 

20 that the broker's abilities or qualifications have been passed 

21 upon by the commIssioner, the insurance division, 

/,2 securities bureau, or the state of Iowa. 

23 Sec. 27. NEW SECTION. 535C.16 SCOPE OF THE ACT. 

24 1. The provisions of this Act apply to agreements and 

25 offers by any person to act as a loan broker when any of the 

26 following apply: 

27 a. The offer to act as a loan broker is made or accepted 

28 in :his state. 

29 b. The agreement 15 solicited or entered into in this 

30 state. 

3l 2. 

32 this 

33 this 

Fer ~he purpose of this section, an offer :s made l~ 

s~ate. whether or not either party is then presen~ in 

state, when either of the following apply: 

31 a. The offer originates from this state. 

35 b. The offer is directed by the offeror to this state and 
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1 received at the place to which it is directed or at any post 

2 office in this state in the case of a mailed offer. 

] ]. For the purpose of this section, an offer is accepLc,j 

4 in this state when either of the followi~g occur: 

5 a. The acceptance is cOlrJ11unicated to the offeror in tili" 

6 state. 

7 b. The acceptance has not previously been communicated to 

8 the offeror, orally, or in writing, outside this state; and 

9 acceptance is communicated to the offeror in this state, 

10 whether or not either party is then present i~ this state whe:l 

11 the offeree directs it ~o the offe~or in this state reasonably 

12 believing the offeror to be in this state and it is received 

13 at the place to which it is directed or at any post office in 

14 this state in the case of a mailed acceptance. 

15 4. An offer is not made in this state in either of the 

16 following circumstances: 

17 a. The offer is in a newspaper whiCh the publisher 

IB circu:ates or is circulated on the publisher's behalf in this 

19 state, which is in any other publication of general, regular, 

20 and paid circulation which is not published in this state, or 

21 which is pub~ished in chis state but has had more than two-

22 thirds of its circulation outside this state during the past 

23 twelve months. 

24 b. The offer is on a radio or television program 

25 originating outside this state and received in this state. 

26 EXPLANATION 

27 Division I (sections l-lO) of this bill amends portions of 

28 chapter 5238, relating to business opportunity promotions. 

29 Section 1 provides defi~ition5. Section 2 establishes 

30 registration req~irements and provides Eor the disclosure of 

31 certain information in connection with the of~er or sale of a 

32 business opportunity. Sect:on 3 defines those offers or sales 

33 of business opportunities which are not subject to the 

]4 registration and disclosure require~ents of section 2 

35 (5238.2). Section 4 establishes bonding and minimum net worch 
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I requirements for any person selling or offering for sale a 

2 business opportunity. Section 5 provides that the 

3 administrator is to keep a register of all applications for 

4 registration and disclosure documents filed with the 

5 administrator. These documents are to be open Eor public 

6 inspection. Section 6 defines the liability of a person who 

7 violates certain provisions of chapter 5238 and provides that 

8 a person may sue for rescission of the agreement, or recover 

9 all money or other valuable consideration paid for the 

10 busilless opportunity, and for actual damages, interest as 

11 provided by law, reasonable attorney fees, and court costs. 

12 The bill provides that a person making unlawful 

i3 representations or engaging in misleading advertising may be 

14 liable for treble damages. Section 7 establishes the 

IS authority of the commissioner in investigating any violation 

16 of this chapter. Section 8 provides for criminal penalties 

l7 which may apply as a result of a violation of certain 

18 provisions of this chapter. Section 9 defines fraudulellt 

19 practices for purposes of the chapter. Section 10 defines the 

20 scope of the chapter. 

21 Division II (sections ll-i8) amends portions of the 

22 retirement facilities (continuing care and congregate living 

23 services) chapter, chapter 523D. Section 11 pr.ovides 

24 definitions for the chapter. Section 12 establishes 

2~ information to be provided in a disclosure statement to a 

26 person considering entering a facility. Section 13 requires 

27 the delivery of the disclosure statement to current and 

28 prospective reSidents. Section 14 requires a person intending 

29 to construct a facility regulated under this chapter to file 

30 certa~n information regarding the facility, which Eiling shal: 

31 be accompanied by a $250 fee. The bi:l provides :hat the 

32 commissioner is to deter~ine the feasibility o~ the proposed 

33 facility and reql!ires certain steps to be taken by the 

34 provider prior to the beginning of the construc:ion. Section 

3S is requires certain information to be disclosed In a contract 
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1 for continuing care or senior adult congregate living 

2 services. Section 16 authorizes the commissioner to require 

3 reports and conduct audits or other examinations of the 

4 financial affairs of the provide~ for the purpose of 

5 protecting the interests of the residents. Section 17 

6 authorizes the commissioner to issue a compliance order and 

7 section 18 provides for the issuance of an injunction against 

8 a provider engagIng in conduct in violation of this chapter. 

9 Division III (sections 19-28) amends portions of the Iowa 

ID loan brokers Act. Section 19 a~ends the def;nitions provided 

11 in that chapter. Section 20 provides that a loan broker must 

12 file certain financial documents with the administrator. 

13 Section 21 increases the filing fee of a broker from $50 to 

14 5150 for the filing of the initial disclosure document. and 

15 adds a S100 filIng fee to accompany the required annual 

16 filing. It also requires appoint~lent of the co~missiol1er to 

:7 receive service oE process. Section 22 ~equi~es a bro~erage 

18 agreement 

:!.9 agrees to 

20 not apply 

21 banking or 

22 commerce. 

to include a description of the services the broker 

pertor~. Section 23 provides that the chapter does 

to activities approved by the commissioner or the 

savings and loan divisions In the department of 

Section 24 requires the loan broker to maintain 

25 

26 

27 

28 

29 

23 certain records relating to the activities of the loan broker. 

24 Section 25 authorizes the commissioner to investigate a broker 

and to take actions appropriate for the protection of 

borrowers. Section 26 provides that it is unlawful for a loan 

broker to represent or imply that the broker has been 

recommended or approved by the commissioner or the state. 

Section 27 provides for the application of the chapter. 

30 

31 

32 

3] 

34 

35 
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•• 5-3685 
1 

EOUSE AMENDMENT TO 
SENATE FILE 519 

~~end Senace ?i~e 519, as passec by 
2 follows: 

t!1e Se:la:e, as 

3 1. Page 1, l:~e 14, by :~se=t:~g aEter tr.e were 
4 "writing,1I the 
5 exceeding five 
6 2. Page 3, 
i followir;g: 

following: flat. an ':'nitial. ~nvf:stment 
hundred dol:ars,ll. 
by inserting a:te= :ine ~2, che 

8 1'4A. "Initial inves::ment 11 means the total 
9 

10 
purchaser is cb:igated :~ pay ~nder the ter~s ~~ the 
business opportc~ity contract eit~er pr:or ~0 ~: at 

1: the time of t~e delivery or the ~ercha~cise ~~ 
12 services or withi~ six months o~ the ourchase~ 
:3 CC~aenc:ng operation sE ~he business opportunit'i_ 
14 However, if payment is over a period of time, "ini:ial 
15 ~~ves[~ent'l mea~s the sum of the downpayme~t ~~d the 
16 tcta: monthly pay~ents soeciEied in t~e contrac~." 

3. Page 3, llne 35, ;y inserting after the word 17 
18 "e~t~ty" the following: ", provided, however, petson 
19 does not include a government or gover~me~ta: 

20 subdivision or agency". 
21 4. Page 4, li~e 10, by inserting aEter the word 
22 "person." the fcllowing: "I'Selle~" does not :ncl~~e 
23 the media in or by which an adver~isemer.t appears or 
24 is dissemina~ed." 
2S 5. Page 8. line 3, by s:riking the word "a" and 
26 inserting the following: "eactll. 
27 6. Page 14. by striking :ine 3, and insert:ng :he 
28 following: "ins:i~uced thirty days after :he 
29 effective date oE the registratlon." 
30 7. Page 14. line 7, by striki~g the words "the 
31 order" and inserting the following: I'a supmary 
32 order". 
33 8. Page 14. ~ines 14 anc 15. by striking the 
34 words ", afte: notice of an oppo~~~nity for hea~ing to 

the seller,". 
9. Page 14, :ine ~8, by st:iking tte ~crd "step" 

and inserting the rol:'owing: Tlsurr.nary". 
10. ?age 14, ~i~e 20, by st:iking the wor2 

"or':"cr" . 

35 
36 
37 
38 
39 
40 By 3t:~ki~g page 14, li~e 33, :~rough page 
41 15, iiz:e 3. 
42 :2. Page 17, l!~es 3 an~ 4, ~y s~:i<i~g t~e ~ords 
43 ", after notice c~ an opportu~i~y far ~eari~g :0 all 
44 i~te~ested oersons,'I. 

13. pag~ :8, :ine 11, by st:~king :he fig~re 
46 "5233.5A" and ~nserting t~e fo::cwing: "5238.5 1' . 
4S 

47 :4. Page 19, ~ine 29, by striking t~e wor~ 
48 "constituting ll and i:1serting t:-.e fo::"lowi:",;~: "gi-"i:;g 
49 rise to". 
so i5. Page 21, by st~~~ing li~es 24 thrc~g~ 26, and 
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1 inserting the following: ":espect. upon conviction. 
2 is guilty of a class "0" felony. Each of the act~ 
3 specified constitutes a". 
4 16. Page 22. line 18. by inserting after :he word 
5 "unlawful" the following: "for a seller". 
6 17. Page 26. line 23. oy stri~ing the woc~ ". 
7 which" and inserting the following: " un.e55 
8 incorporated by reference. cn whole or in pac:, t:-:" 
9 disclosure statement shall not co~stitute par~ of the 

lO contract betwee~ the resident and provider.r~c 
11 disclosure statement". 
12 18. Page 27, by striking lines 9 and 10. and 
l3 inserting the following: "person. a ten perc?nc or 
14 greater interest and which has provided goods. leases. 
15 or services to the facility of a value of five hundred 
16 dollars or more within the prior twelve months or 
17 wh~ch has contracted to provide goods. leases. or 
l8 services to the facility of a". 
19 19. Page 27. line 13. by str[~ing the word 
20 "probable" and inserting the following: "actual". 
21 20. pa~e 29/ ~~~~ J/ by Dtri~ir.g thL wJrd 
22 "including" and i~serting the following: "wh_ch shall 
73 include". 
24 21. By striki~g page 30, line 30. through page 
25 31, line 6. and inserting the following: 
26 "3. In the event an amendment is filed wit:h the 
27 division of insurance pursuant to subsection 4. the 
28 provider shall deliver a copy of the amenoment or the 
29 amended disclosure statement to a prosoective resider.t 
30 and to a prospective resident's pe~son~l 
31 representative if one is appointed prior to the 
32 provider's acceptance of part or all of the e~~rance 
33 fee or the execution of the conti~u!ng care at senior 
34 congregate living services contract by the prospective 
35 resident." 
36 22. Page 35. by striking line 12. and inserting 
17 the following: 
38 "f. A statement of the l?olicy of che faci1i~y with 
39 regard to any health or financial conditions". 
40 23. Page 35. line l5. by striking the wores 
11 "description of" and inserting the following: 
42 "statement of the policy of the facility with regard 
.. 3 to". 
44 24. Page 35. :ine 17. by scri~ing the wares 
45 "description of" and inserting :he follOwing: 
46 "statement of the policy of the ~acility w!th regard 
47 to". 
~8 25. Page 36. line 3. by striking he words "a 
19 just" and insert~r.g the fol!owing: "ust". 
50 26. Page 38. line 25. by StriKing the word 

-2-
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Paoe 3 

J 

AAY 3, 1.991 

1 "REPORTS" and inserting the following: "FILISGS". 
2 27. Page 38. by scrlking l~nes 27 :hrcugh 31. 
3 28. Page 39, li~e 6, by i~se~ti~g a~te: tt;e word 
4 "prcv':'der.1I the Eollowi;~g: 1I~';ith the exceptic·n of an 
5 examination involving new c8nst~uction, ar. ex~m:nation 
6 involving a complaint by a :esicen:: or a prospective 
7 resident or where good cause exists for =he lack of 
8 prior notice, as deter~ined by the co~~issioner, tr.e 
9 division of insuranoe shall orovide at least seven 

10 days' prior notice to the facility before concucting 
11 an on-site examina~ion.'1 
12 29. 3y renumbering and relettering as necessary. 

5-3685 FILED ~~y 2. 1991 
CONCURS (rt o 1(';3) 

RECEIVED FROM TEE HOGSE 

Page 18 
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8-3720 
Page 3 

APRIL 19, 1991 

1 "REPORTS" and inserting the fallowing: "FILINGS". 
, 27. Page 38, by striking lines 27 through 31. 
j 28. Page 39, line 6, by inserting aEter the word 

Page 20 

4 "provider." the following: "With the exception of an 
5 examInation involving new construction, an examination 
6 involving a complaint by a resident or a prospective 
7 resident or where good cause exists for the lack of 
8 prior notice, as determined by the commissioner, the 
9 division of insurance shall provide at least seven 

10 days' prior notice to the facility before conducting 
11 an on-site examination." 
12 29. By renumbering and relettering as necessary. 

8-3720 FILED APRIL 18, 1991 
(i~ s-/.2171 (!t -<60",,-) 

u 

By GILL of Woodbury 
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SENATE FILE 519 
FISCAL NOTE 

Page 21 

A fiscal note for Senate File ~19 is hereby submitted pursuant to Joint Rule 
17. Data used in developing this fiscal note is available from the Legislative 
Fiscal Bureau to members of the Legislature upon request. 

Senate File 519 amends three existing statutes regulated by the Insurance 
Division of the Department of Commerce. Division I clarifies requirements 
regarding business opportunity promotions. Division II clarifies requirements 
regarding retirement facilities (continuing care and congregate living 
services). Division III clarifies requirements regarding the Iowa Loan 
Broker's Act. Changes in each of the Divisions include definitions, filing 
requirements, fees and penalties, and outlining the regulatory authority of the 
Insurance Commissioner. 

FISCAL IMPACT: 

Penalty and fee changes in this bill will increase revenues to the Ceneral 
Fund. However, the Division of Insurance estimates increased revenue will be 
less than $10,000. No additional staff or expenditures will be required by the 
Division. 

Sou~ce: Insurance Division, Department of Commerce (LSB 1265sv, MAS) 

FILED APRIL 19, 1991 BY DENNIS PROUTY, FISCAL DIRECTOR 
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HOUSE CLIP SHEET !,PR E 19, :. 9 91 ?age l8 

8-3720 
~~e~d Se~ate File 5l9, as passed by the Se~a::.ef as 

2 follows: 
:3 1. Page 1, line :4, by i!"!.ser-:':'ng after t.he 'Noee 
4 "w~iting(" the Eol:ow~ng: "at an initial investment 
5 exceeding five hundred dollars,". 
6 2. Page 3, by inserting after line 12, the 
i following: 
8 114A. "Initial investment " means the total amoun: a 
9 purchaser is obligated to pay ~ncier the ter~s of the 

10 business opport~nity contract eltner prior to or a~ 
II the time oE the ae:ivery of tte ~e~chandise or 
:2 services or within SiX mont~s 0: the ?urchaser 
~3 commencing operation of the business oppo::t:.Jnity . 
.1.4 :icwever, if oayment is over a period of t.ime, If:'~itia:' 
:5 i~'lest~e~t" ~eans the sum of ~~e dow~pay~en: and the 
16 ·o·a' ~on~h'y oaymen·s s-ec~~:e~ :n ~he con-'~c~ " _ .... l. .....H .......... .. HI.!.... t:" __ .l.. ........ ...... • ...... Co ..... 

17 3. ?ac;e 3, ::'ii!e 35, by ir.serting after :::e ~ . .;o:c 
18 "entity" the following: ", provided, however, person 
19 does ~Ot i~c:~de a gove~~me~t or governme~ta: 
20 subdivision or agency". 
2: 4. ?age 4, li~e lO, by inserting after the werd 
22 "person." the fol:owii.g: IIIISelle:-" does ~ot include 
23 the media in or by which an advertisement appears or 
24 is disse~ina~ed.'1 
25 5. Page 8, line 3, by striki~g the word "a" and 
26 inserting the following: "each". 
27 6. ?age 14, by striking line 3, and inserting the 
28 followinq: "instituted th~rtv days a~ter :~e 
29 effectiv~ date of the regi5tr~tio~." 
30 7. Page 14, line 7, by sc:iKing the words "~he 
31 order" and inserting the fol:'cwing: "a s:.;.m.rnary 
32 order". 
32 8. Page 14, lines 14 and l5, by striking t~e 
34 ~ords .. , aEter noc~ce o~ an opportunity Eor hearlng ~c 

35 the seller,". 
36 9. ?age l4, line 18, by st:iking the word "step" 
37 a:1d inserting the following: ,.s:.;r:ul1a::y" . 
38 10. Page :4, :ine 20, by st=iki~g ~he ~ord 
39 lIor':or". 
40 
4'-
42 
43 

__ . By striki~g page 14, ::~e 33, :~ro~g~ page 
15, :'ine 3. 

12. Page l7, li:1es 3 and 4, by s~=i~ing :~e words 
", after notice of an oppcr:~n~ty ~c= hearing to all 
i~terested person,". 44 

45 13. Page 18, ::~e 11, by s:r:kir.g t~e figure 
46 '·S23B.5A!' and inse:ting the Eo:lowing: '15238.5". 

14. Page 19, line 29, by s:riking the word 
48 "consti~~ting" and inse=ti~g the ~o:lowi~g: "giving 
~g ~i.se te'·. 
50 ~~. ?age 2:, oy st~ik:~g l~~es 2~ througr. 26, and 



APRIL 19. 2.991 

n-372G 

rase 2 
.... inserti..:lg t.he :ol~o"vir:G: "~espect( t..:pon co;:vic~i.o~;, 
2 is gllilty of a class "D 'I fe:c~y. Sach of the ac~s 
J spe(:i[~ed constitutes d". 
4 :6. Page 22, :~n~ :8, by i::sert~ng afte~ t~p ~o~d 
5 "unldvi[\J.11I the f8~ lo,,;ing: "fo:- a seller". 
6 17. Page 26. line 23. by st[i~i~g the ward ", 
7 whiCh" and iIlser~i~g the following: II Unless 
8 ir:corporated by retere~ce, if' ... .;ho:'e or ir. part, che 
9 disclos~~re state~ent shall not cons:itute pa=-t ~f :~e 

:c CO:l~ract between :he resicienc a~d p~ovide:. ~~e 
11 disclosure statement". 
:2 ,8. Page 27. by striking lines 9 a~d :0. and 

Page 19 

1] i~se[tillg the fOllowing: "perso~. a ten percent 0< 

I.G greater i~terest and which ~as provided goods; leases, 
".J or serv~ces to t~e facility of a vaiLe of five h~ndred 
:6 C0~ld(· or ~ore within the prior twelve mQ~ths or 
:1 wn.ieh !:.'.s contracted to t)fovide goods. leases .. or 
lB servic;?~ ~.() the faci.litj 0: a'i. 
19 lY. Page 27, line :3, by strik~ng ~he word 
20 "p!'obab:e" iir~d i:;ser~iilg ::he Eo~lowi:':<;: "Zlct~a:'''. 
21 20. Page 79, li~e 5, by stri~i:lg the word 
22 ":ncluditOg" a.,d insertlng the Eol:o,,,ir:g: "'."hie:-: sha2.1 
23 inel::de". 
24 21. By striki~g page 30. Ilne 30. through page 
2S 3l, :ine 6, and i~serting ~he following: 
26 Pl. I;: the eve:1t a:: a::le~drr,e:".t is fi.led ,,,,,it;'; tb2 
27 divisior: of ins~raIlce pursua~t to s~b5ect~on 4, the 
2R provide~ shall dellver a copy of the amend~er:t or che 
2S a:~ended disclosure state~ent to a p~ospective :esident 
30 aild to a prospective ~esirie~t's personal 
31 representative if one is appo:~ted prior to the 
·~2 provider's dccep:a~ce of part or all of the e~rra~ce 
13 fee or the execution of the conrinuing care or se:!lOr 
14 congr~gote l:v~ng services cont~aCL by the ~rosp~ct~ve 
]~) resident.1I 
36 22. Page 35. by striking line 12, and i~5erting 
17 the following: 
·~R IIf4 A statemer:t of ~he ?olicy of ::.he :ccil:'ty '.vi.t.h 
]9 resard ':"".0 a~y hea::..t;-; or Ei~a1'.cial cor.dit':'oi:s". 
4G 23. Page 35, :i~e 15, by strik~~g the words 
4: "cescriptlon of" and i~serting the :o:~ovling: 
42 I'state~ent of the policy of the facility with ~egard 
~] to". 
~4 24. Page 35, illle 17. by s:rik:'ng t:.:-,e WO[CS 
~5 "descr~ption of" and inse:ti~g the followi~g: 
46 Ilstatement ::>f the policy 0: tr.e facility with resa~d 
4.7 ~ojj • 
. ~d 25. Page 36, line 3, by st~i~i~g he words 
~:) .i·;..lst U ar.d ':':1ser:.ing tr:e fO:'::'owing: Ii ';..;stll. 
50 26. Page 38, li~e 25, by s:riki:1g :~e word 
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BY (PROPOSED DEPARTMENT OF 

COMMERCE/INSURANCE 
DIVISION BILL) 

Passed Senate, Date Passed House, Date 
Vote: Ayes Nays ------ Vote: Ayes Nays 

An 

BE 

Approved _________________________ _ 

A BILL FOR 

Act relating to entities and subject matter subject to 
regulation under the regulated industries unit of the division 
of insurance, including business opportunity promotions, 
continuing care and senior adult congregate living retirement 

communities, and loan brokers, establishing certain fees, and 
making penalties applicable. 

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

TLSB 1265DP 74 

mj/mc/6 



S.F. ___ H.F. 

1 DIVISION I 
2 Section 1. Section 523B.l, Code 1991, is amended by 

3 striking the section and inserting in lieu thereof the 
4 following: 
5 523B.l DEFINITIONS. 
6 1. "Administrator" means the commissioner of insurance or 

7 the deputy appointed under section 502.601. 
8 2. "Advertising" means a circular, prospectus, 

9 advertisement, or other material, or a communication by radio, 

10 television, pictures, or similar means used in connection with 

11 an offer or sale of a business opportunity. 

12 3. a. "Business opportuni ty" means a contract or 

13 agreement, between a seller and purchaser, express or implied, 
14 orally or in writing, where the parties agree that the seller 

15 or a person recommended by the seller is to provide to the 
16 purchaser any products, equipment, supplies, materials, or 
17 services for the purpose of enabling the purchaser to start a 

18 business, and the seller represents, directly or indirectly, 

19 orally or in writing, any of the following: 

20 (1) The seller or a person recommended by the seller will 

21 provide locations or assist the purchaser in finding locations 
22 for the use or operation of vending machines, racks, display 
23 cases, or other similar devices, on premises which are not 
24 owned or leased by the purchaser or seller. 

25 (2) The seller or a person recommended by the seller will 
26 provide 

27 for the 
28 (3) 

or assist the purchaser in finding outlets or accounts 

purchaser's products or services. 

The seller or a person specified by the seller will 

29 purchase any or all products made, produced, fabricated, 
30 grown, bred, or modified by the purchaser. 

31 (4) The purchaser will derive income from the business 
32 which exceeds the price paid to the seller. 

33 (5) The seller will refund all or part of the price paid 
34 to the seller, or repurchase any of the products, equipment, 

35 or supplies provided by the seller or a person recommended by 

-1-
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1 the seller, if the purchaser is dissatisfied with the 
2 business. 

3 (6) The seller will provide a marketing plan. 
4 b. "Business opportunity" does not include any of the 
5 

6 

7 

8 

following: 
( 1) An 

the seller 
( 2) An 

offer or 
which is 
offer or 

sale of an ongoing business operated by 
to be sold in its entirety. 
sale of a business opportunity to an 

9 ongoing business where the seller will provide products, 
10 equipment, supplies, or services which are substantially 

11 similar to the products, equipment, supplies, or services sold 
12 by the purchaser in connection with the purchaser's ongoing 
13 business. 
14 

15 

16 

17 
18 
19 
20 

21 

22 

23 
24 

(3) An offer or sale of a business opportunity which 

involves a marketing plan made in conjunction with the 
licensing of a federally registered trademark or federally 

registered service mark provided that the seller has a minimum 
net worth of one million dollars as determined on the basis of 
the seller's most recent audited financial statement prepared 
within thirteen months of the first offer in this state. Net 

worth may be determined on a consolidated basis if the seller 
is at least eighty percent owned by one person and that person 

expressly guarantees the obligations of the seller with regard 

to the offer or sale of a business opportunity claimed to be 
25 excluded under this subparagraph. 
26 

27 
28 

29 
30 

31 

32 

33 

34 

35 

(4) An offer or sale of a business opportunity by an 
executor L administrator, sheriff. receiver, trustee in 
bankruptcy, guardian, or conservator. or a judicial offer or 

sale of a business opportunity. 
(5) The renewal or extension of a business opportunity 

contract or agreement entered into under this chapter or prior 

to July 1, 1981. 

4. "Franchise" means a contract or agreement between a 
seller and a purchaser, express or implied, orally or in 

writing •. where the parties agree to both of the following: 

-2-
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1 (a) A franchisee is granted the right to engage in the 

2 business of offering, selling, or distributing goods or 

3 services under a marketing plan prescribed in substantial part 

4 by a franchisor. 

5 (b) The operation of the franChisee's business pursuant to 

6 such a plan is substantially associated with the franchisor's 

7 business and trademark, service mark, trade name, logotype, 

8 advertising, or other commercial symbol designating the 

9 franchisor or its affiliate. 

10 For the purposes of this subsection, "franchisee" means a 

11 person to whom a franchise is granted and "franchisor" means a 

12 person who grants a franchise. 

13 5. "Marketing plan" means advice or training, provided to 

14 the purchaser by the seller or a person recommended by the 

15 seller, pertaining to the sale of any products, equipment, 

16 supplies, or services. 

17 but is not limited to, 

18 following: 

The advice or training may include, 

preparing or providing any of the 

19 a. Promotional literature, brochures, pamphlets, or 

20 advertising materials. 

21 b. Training regarding the promotion, operation, or 

22 management of the business opportunity. 

23 c. Operational, managerial, technical, or financial 

24 guidelines or assistance. 

25 6. "Offer" or "offer to sell" means an attempt to dispose 

26 of a business opportunity for value, or solicitation of an 

27 offer to purchase a business opportunity. 

28 7. "Ongoing business" means an existing business that for 

29 at least six months prior to the offer, has been operated from 

30 a specific location, has been open for business to the general 

31 public, and has substantially all of the equipment and 

32 supplies necessary for operating the business. 

33 8. ·Person" means an individual, corporation, trust, 

34 partnership, incorporated or unincorporated association, or 

35 any other legal entity. 

-3-
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1 9. "PurChaser" means a person who enters into a contract 
2 or agreement for the acquisition of a business opportunity or 
3 a person to whom an offer to sell a business opportunity is 
4 directed. 

5 10. "Sale" or "sell" includes every contract or agreement 

6 of sale, contract to sell, or disposition of, a business 

7 opportunity or interest in a business opportunity for value. 
8 11. "Seller" means a person who sells or offers to sell a" 

9 business opportunity or an agent or other person who directly 
10 or indirectly acts on behalf of such a person. 

11 Sec. 2. Section 523B.2, Code 1991, is amended by striking 
12 the section and inserting in lieu thereof the following: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

523B.2 REGISTRATION. 
1. REQUIREMENT. It is unlawful to offer or sell a 

business opportunity in this state unless the business 

opportunity is registered under this chapter or is exempt 

under section 523B.3A. 
2. DISCLOSURE. a. To register a business opportunity, 

the seller shall file with the administrator one of the 
disclosure documents as provided in paragraph "b" with the 

appropriate cover 
"bu, a consent to 
subsection 3, and 
subsection 7. 

sheet as required by subsection 8, paragraph 

service of process as specified in 

the appropriate fee as required by 

25 b. 

26 be ~n 

The disclosure document required in paragraph "a" 

one of the following Eorms: 

shall 

27 (1) ~ uniform franchise offering circular prepared in 
28 accordance with the guidelines adopted by the north American 

29 securities administrators association, inc •• as amended 

30 through September 21, 1983. The administrator may by rule 

31 adopt any amendment to the uniform franchise offering circular 
32 that has been adopted by the north American securities 

33 administrators association. inc. 
34 (2) A disclosure document prepared pursuant to the federal 

35 trade commission rule entitled "Disclosure requirements and 

-~-
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1 prohibitions concerning franchising and business opportunity 
2 ventures", 16 C.F.R. § 436 (1979). The administrator may by 

3 rule adopt any amendment to the disclosure docu~ent prepared 
4 pursuant to 16 C.F.R. § 436 (1979), that has been adopted by 

5 the federal trade commission. 

6 (3) A disclosure document prepared pursuant to subsection 

7 8. 

8 3. CONSENT TO SERVICE. A seller shall file, on a form as 

9 the administrator may prescribe, an irrevocable consent 
10 appointing the administrator or the administrator's successor 

11 in office to be the seller's attorney to receive service of 
12 any lawful process in a noncriminal suit, action, or 

13 proceeding against the seller or the seller's successor, 
14 executor, or administrator which arises under this chapter 

15 after the consent has been filed, with the same force and 

16 validity as if served personally on the person filing the 

17 consent. Service may be made by leaving a copy of the process 
18 in the office of the administrator, but ~s not effective 

19 unless the plaintiff or petitioner, who may be the 
20 administrator or the attorney general, in a suit, action, or 

21 proceeding, forthwith sends notice of the service and a copy 

22 of the process by registered or certified mail to the 

23 defendant's or respondent's address on file with the 
24 administrator, and the plaintiff's affidavit of compliance 

25 with this subsection is filed in the case on or before the 
26 return date of the process, if any, or within such further 

27 time as the court allows. 
28 4. EFFECTIVE DATE. A registration automatically becomes 

29 effective upon the expiration of the tenth full business day 

30 after the complete filing, provided that. no order has been 

31 issued or proceeding is pending under subsection 10. The 

32 administrator may by order waive or reduce the time period 

33 prior to effectiveness, provided that a complete filing has 
34 been ~ade. The administrator may by order defer the effective 

35 date until the expiration of the tenth full business day after 

-5-
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7 

8 

9 

10 

11 

S.F. ____ H.F. 

the filing of an amendment. 
S. PERIOD. The registration is effective for one year 

commencing on the date the registration becomes effective and 
may be renewed annually upon the filing of a current 

disclosure document accompanied by any documents or 
information that the administrator may by rule or order 

require. Failure to renew upon the close of the one-year 

period of effectiveness will result in expiration of the 

registration. The administrator may by rule or order require 
the filing of a sales report. 

6. FILING RULE. The administrator may by rule require the 
12 filing of all proposed literature or advertising prior to its 
13 use. 

14 7. FILING FEE. The seller shall pay a five hundred dollar 

15 filing fee with the initial disclosure statement filed under 

16 subsection 2 and a two hundred fifty dollar annual renewal 

17 fee. The administrator shall by rule periodically revise 

18 these fees to ensure that they defray the costs of 

19 administration of this chapter. 
20 8. DISCLOSURE REQUIREMENTS. 

21 a. It is unlawful to offer or sell a business opportunity 
22 required to be registered pursuant to this chapter unless a 

23 written disclosure document as filed under subsection 2 is 

24 delivered to each purchaser at least ten business days prior 

25 to the earlier of the execution by a purchaser of a contract 
26 or ag~eement imposing a binding legal obligation on the 

27 purchaser or the payment by a purchaser of any consideration 

28 in connection with the offer or sale of the business 
29 opportunity. 

30 b. The disclosure document shall have a cover sheet which 

31 is entitled, in at least ten-point bold type, "DISCLOSURE 
32 REQUIRED BY' IOWA LAW." Under the title shall appear the 

33 following statement in at least ten-point type: "The 

34 registration of this business opportunity does not constitute 

35 approval, recommendation, or endorsement by the state of Iowa. 

-6-
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I The information contained in this disclosure document has not 
2 been verified by this state. If you have any questions or 

3 concerns about this investment, seek professional advice 

4 before you sign a contract or make any payment. You are to be 

5 provided ten (10) business days to review this document before 

6 signing a contract or agreement or making any payment to the 

7 seller or the seller's representative." 
8 The seller's name and principal business address, along 

9 with the date of the disclosure document, shall also be 
10 provided on the cover sheet. No other information shall 

11 appear on the cover sheet. 

12 c. Unless the seller uses a disclosure document as 

13 provided in subsection 2, paragraphs "a" and aba, the 

14 disclosure document shall contain the following information: 

15 (1) The names and residential addresses of those 

16 salespersons who will engage in the offer or sale of the 

17 business opportunity in this state. 

18 (2) The name of the seller, whether the seller is doing 

19 business as an individual, partnership, corporation, or other 
20 entity; the names under which the seller has done, is doing, 

21 or intends to do business; and the name of any parent or 

22 affiliated company that will engage in business transactions 

23 with purchasers or that will take responsibility for 

24 statements made by the seller. 

25 (3) The names, addresses, and titles of the seller's 

26 officers, directors, trustees, general managers, principal 

27 executives, agents, and any other persons charged with 
28 responsibility for the seller's business activities relating 

29 to the sale of the business opportunity. 

30 (4) Prior business experience of the seller relating to 

31 business opportunities including all of the following: 

32 (a) The name, address, and a description of any business 

33 opportunity previously offered by the seller. 

34 (b) The length of time the seller has offered each such 

35 business opportunity. 

-7-
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11 
12 

13 
14 

15 
16 

17 

18 

19 

20 
21 

S.F. H.F. 

(c) The length of time the seller has conducted the 
business opportunity currently being offered to the purchaser. 

(5) With respect to a person identified in subparagraph 
(3), all of the following: 

(a) A description of the person's business experience for 
the ten-year period preceding the filing date of this 

disclosure document. The description of business experience 

shall list principal occupations and employers. 

(b) A listing of the person's educational and professional 

background, including the names of schools attended and 

degrees received, and any other information that will 
demonstrate sufficient knowledge and experience to perform the 

services proposed. 
(6) Whether any of the following apply to the seller or 

any person identified in subparagraph (3): 

(a) The seller or other person has been convicted of a 

felony, pleaded nolo contendere to a felony charge, or has 

been the subject of a criminal, civil, or administrative 

proceedings alleging the violation of a business opportunity 

law, securities law, commodities law, or franchise law, or 

alleging fraud or deceit, embezzlement, fraudulent conversion, 

22 restraint of trade, an unfair or deceptive practice, 

23 misappropriation of property, or making comparable 

24 allegations. 
2S (b) The seller or other person has filed for bankruptcy, 
26 been adjudged bankrupt, or been reorganized due to insolvency, 

27 or was a~ owner, principal officer, or general partner of a 

28 person, or any other person that has filed for bankruptcy or 

29 was adjudged bankrupt, or been reorganized due to insolvency 

30 

31 
32 

33 
34 

35 

during the last seven years. 

(7) The name of any person identified in subparagraph (6), 
the nature of and the parties to the action or proceeding, the 

court or other forum, the date of the institution of the 
action, the docket references to the action, the current 

status of the action or proceeding, the terms and conditions 

-8-
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1 of any order or decree, and the penalties or damages assessed 
2 and terms of settlement. 
3 ( B ) The initial payment required, or if the exact amount 
4 cannot be determined, a detailed estimate of the amount of the 
5 initial payment to be made to the seller. 
6 ( 9 ) A detailed description of the actual services the 

7 seller agrees to perform for the purchaser. 
8 (10) A detailed description of any training the seller 

9 agrees to provide for the purchaser. 

10 (11) A detailed description of services the seller agrees 

11 to perform in connection with the placement of equipment, 
12 products, or supplies at a location, as well as any agreement 

13 necessary in order to locate or operate equipment, products, 
14 or supplies on premises which are not owned or leased by the 

15 purchaser or seller. 

16 (12) A detailed description of any license or permit that 

17 will be necessary in order for the purchaser to engage in or 

18 operate the business opportunity. 

19 (13) The business opportunity seller that is required to 
20 secure a bond pursuant to section 5238.4 shall include in the 

21 disclosure document the following 
22 the State of Iowa, the seller has 

statement: "As required 
secured a bond issued by 

by 

23 [insert name and 
24 authorized to do 

address of surety companY1, a surety company, 
business in this state. Before signing a 

25 contract or agreement to purchase this business opportunity, 

26 you should cheek with the surety company to determine the 

27 bond's cu~rent status." 
28 (14) Any representations made by the seller to the 

29 purchaser concerning sales or earnings that may be made from 
30 this business opportunity, including, but not limited to the 
31 following: 

32 (a) The bases or assumptions for any actual, average, 

33 projected, or forecasted sales, profits, income, or earnings. 

34 (b) The total number of purchasers who, within a period of 

35 three years of the date of the disclosure document, purchased 
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1 a business opportunity involving the product, equipment, 

2 supplies, or services being offered to the purchaser. 

3 (c) The total number of purchasers who, within three years 
4 of the date of the disclosure document, purchased a business 

5 opportunity involving the product, equipment, supplies, or 

6 services being offered to the purchaser who, to the seller's 

7 knowledge, have actually received earnings in the amount or 

8 range specified. 

9 (15) A detailed description of the elements of a guarantee 

10 made by a seller to a purchaser. The description shall 

11 include, but is not limited to, the duration, terms, scope, 

12 conditions, and limitations of the guarantee. 

13 (16) A statement including all of the following: 

14 (a) The total number of business opportunities that are 

15 the same or similar in nature to those being sold or organized 
16 by the seller. 

17 (b) The names and addresses of purchasers who have 

18 requested a refund or rescission from the seller within the 

19 last twelve months and the number of those who have received 

20 the refund or rescission. 

21 (c) The total number of business opportunities the seller 

22 intends to sell in this state within the next twelve months. 

23 (d) The total number of purchasers known to the seller to 
24 have failed in the business opportunity. 

25 (17) A statement describing any contractual restrictions, 

26 prohibitions, or limitations on the purchaser's conduct. 

27 Attach a ~opy of all business opportunities and other 

28 contracts or agreements proposed for use or in use in this 

29 state including, without limitation, all lease agreements, 

30 option agreements, and purchase agreements. 

31 (18) The rights and obligations of the seller and the 

32 purchaser regarding termination of the business opportunity 

33 contract or agreement. 

34 (19) A statement accurately describing the grounds upon 

35 which the purchaser may initiate legal action to terminate the 
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1 business opportunity contract or agreement. 

2 (20) A copy of the most recent audited financial statement 

3 of the seller, prepared within thirteen months of the first 

4 offer in this state, together with a statement of any material 

5 changes in the financial condition of the seller from that 

6 date. The administrator may allow the seller to submit a 

7 limited review in order to satisfy the requirements of 

8 subparagraph (13). 

9 (21) A list of the states in which this business 

10 opportunity is registered. 

11 (22) A list of the states in which this disclosure 

12 document is on file. 

13 (23) A list of the states which have denied, suspended, or 

14 revoked the registration of this business opportunity. 

15 (24) A section entitled 

16 of short concise statements 

"Risk Factors" containing a series 

summarizing the principal factors 

17 which make this business opportunity a high risk or one of a 

18 speculative nature. Each statement shall include a cross-

19 reference to the page on which further information regarding 

20 that risk factor can be found in the disclosure document. 

21 (25) 

22 require 

23 9. 

Any additional information as the administrator may 

by rule or order. 

CONTRACT OR AGREEMENT PROVISIONS. 

24 a. It is unlawful to offer or sell a business opportunity 

25 required to be registered unless the business opportunity 

26 contract or agreement is in writing and a copy of the contract 

27 or agreement is given to the purchaser at the time the 

28 purchaser signs the contract or agreement. 

29 b. The contract or agreement is subject to this chapter 

30 and section 714.16. 

31 c. Contracts or agreements shall set forth in at least 

32 ten-point type or equivalent size, if handwritten, all of the 

33 following: 

34 (1) The terms and conditions of any and all payments due 

35 to the seller. 
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1 ( 2 ) The seller's principal business address and the name 
2 and address of the seller's agent in this state authorized to 
3 receive service of process. 
4 (3) The business form of the seller, whether corporate, 
5 partnership, or otherwise. 
6 (4) The delivery date, or when the contract provides for a 
7 periodic delivery of items to the purchaser, the approximate 
8 delivery date of the product, equipment, or supplies the 
9 seller is to deliver to the purchaser to enable the purchaser 

10 to start business. 

11 (5) Whether the product, equipment, or supplies are to be 
12 delivered to the purchaser's home or business address or are 

13 to be placed or caused to be placed by the seller at locations 
14 owned or managed by persons other than the purchaser. 

15 (6) A statement that accurately states the purchaser's 
16 right to void the contract under the circumstances and in the 

;.~ 1187 manner set forth in section 523B.6. 
~.,., (7) The cancellation statement appearing 

19 10. DENIAL, SUSPENSION, OR REVOCATION OF 

in section 82.2. 

REGISTRATION. 
20 a. The administrator may issue an order denying 

21 effectiveness to, or suspending or revoking the effectiveness 
22 of, any registration if the administrator finds that the order 

23 is in the public interest and any of the following: 
24 (1) The registration as of its effective date or as of any 
25 earlier date in the case of an order denying effectiveness, 
26 any amendment as of its effective date, or any report is 
27 incomplete in any material respect or contains any statement 
28 which is, in the light of the circumstances under which it was 

29 made, determined by the administrator to be false or 
30 misleading with respect to any material fact. 

31 (2) Any provision of this chapter or any rule, order, or 
32 condition lawfully imposed under this chapter has been 

33 willfully violated, in connection with the business 
34 opportunity, by either of the following: 
35 (a) The person filing the registration. 
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1 (b) The seller, any partner, officer, or director of the 

2 seller, any person occupying a similar status or performing 

3 similar functions, or any person directly or indirectly 
4 controlling or controlled by the seller, but only if the 

5 person filing the registration is directly or indirectly 

6 contrOlled by or acting for the seller. 

7 (3) The business opportunity registered or sought to be 

8 registered is the subject of an administrative order denying, 

9 suspending, or revoking a registration or a permanent or 

10 temporary injunction of any court of competent jurisdiction. 

11 However, the administrator shall not do either of the 

12 following: 

13 (a) Institute a proceeding against an effective 

14 registration under this paragraph more than one year from the 

15 date of the order or injunction relied on. 

16 (b) Enter an order under this paragraph on the basis of an 

17 order or injunction entered under any other state act unless 

18 that order or injunction was based on facts which would 

19 currently constitute a ground for an order under this section. 

20 (4) The seller's enterprise or method of business, or that 

21 of the business opportunity, includes or would include 

22 activities which are or would be illegal where performed. 

23 (5) The business opportunity or the offering of a business 
24 opportunity has worked or tended to work a fraud upon 

25 purchasers or would operate to work such a fraud. 

26 (6) There has been a failure to file any documents or 

27 information 

28 (7) The 

required under subsection 2. 

seller has failed to pay the proper filing fee. 

29 However, the administrator shall vacate any order issued 

30 pursuant to this subparagraph when the deficiency has been 

31 corrected. 

32 (8) The seller's'literature or advertising is misleading, 

33 incorrect, incomplete, or deceptive. 
34 b. The administrator shall not institute a proceeding 

35 under this subsection against an effective registration on the 
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1 basis of a fact or transaction known to the administrator when 
2 the re~istration became effective unless the proceeding is 

3 instituted within the next thirty days. 
4 c. (1) The administrator may by order summar i ly postpone 

5 or suspend the effectiveness of the registration pending final 

6 determination of a proceeding under this subsection. 

7 (2) Upon the entry of the order, the administrator shall 
8 promptly notify the seller that the order has been entered and 

9 of the reasons for entering the order and that within fifteen 
10 days after the receipt of a written request the matter will be 

11 set down for hearing. 
12 (3) If no hearing is requested the order will remain in 

13 effect until it is modified or vacated by the administrator. 

14 If a hearing is requested or ordered, the administrator, after 

15 notice of an opportunity for hearing to the seller, may modify 

16 or vacate the order or extend the order until final 
17 determination. _18 
19 this subsection, except under 

d. A stop order shall not be entered under any part of 

subparagraph (1) of paragraph 

-~, 

20 Rca, without appropriate prior notice to the seller, an 

21 opportunity for hearing, and written findings of fact and 

22 conclusions of law in accordance with chapter 17A. 

23 e. 

24 under 
The administrator may vacate or modify an order issued 

this SUbsection if the administrator finds that the con-

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

ditions which prompted its entry have changed or that it is 
otherwise in the public interest to do so. 

Sec. 3. Section 523B.3, Code 1991, is amended by striking 
the section and inserting in lieu thereof the following: 

5239.3 EXEMPTIONS FROM REGISTRATION AND DISCLOSURE. 
1. TYPES OF EXEMPTIONS. The following business 

opportunities are exempt from the requirements of section 

523B.2: 

a. The offer or sale of a business opportunity for which 

the purchaser is required to make a payment to the seller or a 

person recommended by the seller not to exceed two hundred 
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1 fifty dollars during the period from any time before 
2 commencing operation to within six months after commencing 

3 operation of the business opportunity. 
4 b. The offer or sale of a business opportunity if the 

5 purchaser is a bank, savings and loan association, trust 

6 company, insurance company, credit union, or investment 

7 company as defined by the federal Investment Company Act of 
8 1940, a pension or profit-sharing trust, or other financial 

9 institution or institutional buyer, or a dealer registered 
10 pursuant to chapter 502, whether the purchaser is acting for 

11 itself or in a fiduciary capacity. 

12 c. The offer or sale of a business opportunity which is 

13 defined as a franchise under sectiorr 5238.1, subsection 4, 

14 provided that the seller delivers to each purchaser at the 

15 earlier of the first personal meeting between the seller and 

16 the purchaser, or ten business days prior to the earlier of 

17 the execution by a purchaser of a contract or agreement 

18 imposing a binding legal obligation on the purchaser or the 

19 payment by a purchaser of any consideration in connection with 

20 the offer or sale of the business opportunity, one of the 

21 following disclosure documents: 

22 (1) A uniform franchise-offering circular prepared in 

23 accordance with the guidelines adopted by the north American 

24 securities administrators association, inc., as amended 
25 through September 21, 1983. 
26 (2) A disclosure document prepared pursuant to the federal 

27 trade commission rule entitled "Disclosure requirements and 
28 prohibitions concerning franchising and business opportunity 

29 ventures·, 16 C.F.R. § 436 (1979). 
30 For the purposes of this paragraph, a personal meeting 

31 means a face-to-face meeting between the purchaser and the 

32 seller or their representatives, which is held for the purpose 

33 of discussing the offer or sale of a business opportunity. 
34 The administrator may by rule adopt any amendment to the 

35 uniform franchise-offering circular that has been adopted by 
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13 
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the north American securities administrators association, 
inc., or any amendment to the disclosure document prepared 

pursuant to the federal trade commission rule entitled 
"Disclosure requirements and prohibitions concerning 

franchising and business opportunity ventures", 16 C.F.R. S 

436 (1979), that has been adopted by the federal trade 

commission. 

d. The offer or sale of a business opportunity for which 

the cash payment made by a purchaser does not exceed five 
hundred dollars and the payment is made for the not-for-profit 

sale of sales demonstration equipment, material, or samples, 
or the payment is made for product inventory sold to the 

purchaser at a bona fide wholesale price. 

e. The offer or sale of a business opportunity which the 

16 

17 
18 

19 

15 administrator exempts by order or a class of business oppor­

tunities which the administrator exempts by rule upon the 

finding that the exemption would not be contrary to public 

interest and that registration would not be necessary or ap­

propriate for the protection of purchasers. 
20 

21 

22 

23 
24 

25 

26 

27 
28 

29 
30 

31 
32 

2. DENIAL OR REVOCATION OF EXEMPTIONS. 

a. The administrator may by order deny or revoke an 
exemption specified in this section with respect to a par­

ticular offering of one or more business opportunities. An 

order shall not be entered without appropriate prior notice to 

all interested parties, opportunity for hearing, and written 

findings of fact and conclusions of law. 

b. If. the public interest or the protection of purchasers 
so requires, the administrator may by order summarily deny or 

revoke any of the specified exemptions pending final deter­
mination of any proceedings under this section. Upon entry of 

the order, the administrator shall promptly notify all 

interested parties that it has been entered and of the reasons 

33 for entering the order and that within fifteen days of the 

34 receipt of a written request the matter will be set down for 

35 hearing. If a hearing is not :equested the order shall remain 
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1 ~n effect until it is modified or vacated by the 
2 administrator. If a hearing is requested or ordered, the 

3 administrator, after notice of an opportunity for hearing to 
4 all interested persons, shall not modify or vacate the order 

5 or extend it until final determination. 
6 c. An order under this section shall not operate retro-

7 actively. 
8 d. A person does not violate section 523B.2 by reason of 

9 an offer or sale effected after the entry of an order under 
10 paragraph "b" if the person sustains the burden of proof that 

11 the person did not know, and in the exercise of reasonable 

12 care could not have known, of the order. 

13 3. BURDEN OF PROOF. In an administrative, civil, or 

14 criminal proceeding related to this chapter, the burden of 

15 proving an exemption, an exception from a definition, or an 

16 exclusion from this 

17 Sec. 4. Section 

chapter, is upon the person claiming it. 

523B.4, Code 1991, is amended by striking 

18 the section and inserting in lieu thereof the following: 

19 523B.4 MINIMUM NET WORTH OR BOND REQUIREMENT. 
20 1. In connection with an offer or sale of a business 

21 opportunity, a seller shall not make or use any of the repre-
22 sentations set forth in section 523B.l, subsection 3, 

23 paragraph "a", subparagraphs (4) and (5), unless the seller 
24 has at all times a minimum net worth of twenty-five thousand 

25 dollars as determined in accordance with generally accepted 
26 accounting principles. In lieu of the minimum net worth 
27 requiremeot, the administrator may, by rule or order, require 
28 a business opportunity seller to obtain a surety bond issued 

29 by a surety company authorized to do business in this state. 
30 The surety bond must be in an amount not less than twenty-five 

31 thousand dollars and shall be for the benefit of any 

32 purchaser. The administrator may by rule or order increase 

33 the amount of the bond for the protection of purchasers and 

34 may require the seller to file reports of all sales in this 

35 state to determine the appropriate amount of bond. 
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1 2. 

2 seller 
If the seller is required to obtain a surety bond, the 
shall maintain a surety bond for the duration of the 

3 guarantee or representation giving rise to the surety bond 

4 requirement. Upon expiration of the period of the guarantee, 

~ thQ ~QIIQr ffiJY Jllow thQ ~urQty bond to l!p§@ if the seller 
6 gives notice to the administrator and all business opportunity 

7 purchasers in this state at least thirty days prior to the 
8 lapse of the bond. 

9 Sec. 5. Section 523B.5, Code 1991, is amended by striking 
10 the section and inserting in lieu thereof the following: 

11 523B.5A ADMINISTRATIVE fILES AND OPINIONS. 
12 1. A document is filed when the document is received by 

13 the administrator. 

14 2. The administrator shall keep a register of all appli-

16 

17 

15 cations for registration and disclosure documents which are or 

have been effective under this chapter and all orders which 

have been entered under this chapter. 
18 

19 
20 

21 
22 

23 
24 

3. Unless otherwise provided by law, a registration 

statement, filing, application, or report filed with the 

administrator is open for public inspection. 
4. The administrator may honor a written request from an 

interested person for an interpretative opinion upon the pay­

ment of a fee of one hundred dollars. 
Sec. 6. Section 5238.7, Code 1991, is amended by striking 

25 the section and inserting in lieu thereof 
LIABILITY -- REMEDIES. 

the following: 

26 523B.7 

27 1. a. A person who violates section 523B.4 or section 
28 523B.2, subsection 1, 8, or 9, is liable to the purchaser in 

29 an action for rescission of the agreement, or for recovery of 

30 all money or other valuable consideration paid for the 

31 business opportunity, and for actual damages together with 
32 interest as determined pursuant to section 668.13 from the 

33 date of sale, reasonable attorney's fees, and court costs. 

34 b. A person who violates section 523B.12, subsection 2 or 

35 3, is liable to the purchaser who may sue either at law or in 
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1 equity for rescission, or for recovery of all money or other 
2 valuable consideration paid for the business opportunity, and 

3 for the recovery of treble damages together with interest as 

4 determined pursuant to section 668.13 from the date of sale, 

5 reasonable attorney's fees, and court costs. 

6 c. A person who violates section 523B.2, subsection 8, or 

7 section 5238.12, subsection 2 or 3, or who breaches a business 

8 opportunity contract or agreement or an obligation arising 

9 under the contract or agreement, is liable to the purchaser 

10 who may sue the surety of the seller's bond, either at law or 

11 in equity, to recover all money or other valuable 

12 consideration paid for the business opportunity and actual 

13 damages, together with interest as determined pursuant to 

14 section 668.13 from the date of sale, reasonable attorney's 

15 fees, and court costs. The liability of the surety shall not 

16 exceed the amount of the bond. 

17 2. Every person who directly or indirectly controls a 

18 party liable under this section, every partner in a 

19 partnership so liable, every principal executive officer or 

20 director of a corporation so liable, every person occupying a 

21 similar status in, or performing similar functions for, and 

22 every employee of, a party so liable who materially aids in 

23 the act or transaction constituting the violation is also 

24 liable jointly and severally with and to the same extent as 

25 the party, unless the person liable as a result of the 

26 person's relationship with the liable party as defined under 

27 this sect~on proves that the person did not know, and in the 
28 exercise of reasonable care could not have known of the 

29 existence of the facts constituting the alleged liability. 
30 Among the persons held liable, a party paying more than the 

31 party's percentage share of damages may recover judgment for 

32 contribution upon motion to the court or in a separate action. 

33 3. An action shall not be maintained under this section 

34 unless commenced within three years after the act or 

35 transaction constituting the vlolation, or within one year 
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1 after the discovery of the facts constituting the violation, 
2 whichever period later expires. 

3 4. The rights and remedies available pursuant to this 
4 chapter are in addition to any other rights or remedies that 

5 may exist at law or in equity. 

6 Sec. 7. Section 523B.8, subsection 2, Code 1991, is 

7 amended by striking the subsection and inserting in lieu 
8 thereof the following: 

9 . ~ 
11 

12 

13 
14 

15 
16 

17 

18 

19 

20 
21 
22 

23 
24 

25 
26 

27 

28 

29 

30 

31 
32 

33 
34 

35 

2. a. The administrator may do any of the following: 

(1) Ma~; ~Wg.~~ ~. ~l~YQ~; lnY;~~~~Q'~~n~ w~'n~n ~ • 
outside of this state as the administrator deems necessary to 
determine whether a person has violated or is about. to violate 
a provision of this chapter or a rule or order under this 
chapter, or to aid in the enforcement of this chapter or in 

the prescribing of rules and forms under this chapter. 

(2) Require or permit a person to file a statement, under 

oath or otherwise as the administrator determines, as to all 

the facts and circumstances concerning the matter to be 

investigated. 

(3) Publish information concerning a violation of this 

chapter or a violation of a rule or order under this chapter. 
b. For the purpose of an investigation or proceeding under 

this chapter, the administrator or an officer designated by 
the administrator may administer oaths and affirmations, 

subpoena witnesses, compel the attendance of witnesses, take 
evidence and require the production of books, papers, 

correspon?ence, memoranda, agreements, or other documents or 

records which the administrator deems relevant or material to 

the inquiry. 
c. If a person resists or refuses to. obey a subpoena 

issued to that person, the district court upon application by 
the administrator may issue to the person an order requiring 

the person to appear before the administrator, to produce 
documentary evidence if so ordered, or to give evidence 

related to the matter under investigation. Failure to obey 
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1 the order of the court is punishable as a contempt of court. 
2 d. A person is not excused from attending and testifying 

3 or from producing a document or record before the 
4 administrator or an officer designated by the administrator, 

5 on the grounds that the testimony or evidence, documentary or 
6 otherwise, required by the administrator may tend to 

7 incriminate the person or subject the person to a penalty or 

8 forfeiture. However, an individual shall not be prosecuted or 

9 subjected to a penalty or forfeiture on account of a 

10 transaction, matter, or thing concerning which the person is 
11 compelled, after claiming the person's privilege against self-
12 incrimination, to testify or produce, except that the 

13 individual testifying is not exempt from prosecution and 

14 punishment for perjury or contempt related to such testimony. 

15 Sec. 8. Section 523B.ll, SUbsection 1, Code 1991, is 
16 amended by striking the subsection and inserting in lieu 

17 thereof the following: 

18 1. A seller who willfully violates section 5238.4, section 

19 5238.2, subsection 1, 8, or 9, or section 523B.12, subsection 
20 2, who willfully violates a rule under this chapter, who 
21 willfully violates an order of which the person has notice, or 
22 who violates section 5238.12, subsection 1, knowing that the 

23 statement made was false or misleading in any material 
24 respect, is subject to a fine of not more than ten thousand 

25 dollars or imprisonment not to exceed five years, or both, for 
26 each offense. Each of the acts specified constitutes a 

27 separate pffense and a prosecution or conviction for anyone 
28 of such offenses does not bar prosecution or conviction for 
29 any other offense. 
30 Sec. 9. NEW SECTION. 5238.12 FRAUDULENT PRACTICES. 

31 1. MISLEADING FILINGS. It is unlawful to make or cause to 

32 be made, in a document filed with the administrator or in a 

33 proceeding under this chapter, a statement which is, at the 
34 time and in the light of the circumstances under which it is 

35 made, false or misleading in a material respect or, in 
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connection with such a statement, to omit to state a material 
fact necessary in order to make the statement made, in the 

light of the circumstances under which it is made, not 
misleadi~g. 

2. UNLAWFUL REPRESENTATIONS. The fact that an application 
for registration has been filed or the fact that a business 

opportunity is effectively registered does not constitute a 

finding by the administrator that a document filed under this 

chapter is true, complete, and not misleading. The fact that 

an application for registration has been filed, that a 

business opportunity is effectively registered, or that an 

exemption or exception is available for a business opportunity 

does not mean that the administrator has passed in any way 

upon the merits or qualifications of, or recommended or given 

approval to, a person or business opportunity. It is unlawful 

to make, or cause to be made, to a purchaser, any 

representation inconsistent with this subsection. 

3. ADVERTISING. It is unlawful, in connection with the 

offer or sale of a business opportunity in this state, to 

publish, circulate, or use advertising which contains an 

untrue statement of a material fact or omits to state a 

material fact necessary in order to make the statements made, 

in the light of the circumstances under which they are made, 

not misleading. 
Sec. 10. NEW SECTION. 523B.13 SCOPE -- SERVICE OF 

PROCESS. 

27 

29 

1. The provlslons of this chapter concerning sales and 

28 offers to sell apply to persons who sell or offer to sell a 

business opportunity when any of the following apply: 

30 

31 

32 

33 
34 

35 

a. An offer to sell is made in this state. 

b. An offer to purchase is made and accepted in this 

state. 
c. The purchaser is domiciled in this state and the 

business opportunity is or will be operated in this state. 

2. For the purpose of this section, an offer to sell is 
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1 made in this state, whether or not either party is then 

2 present in this state, when either of the following apply: 

3 a. The offer originates from this state. 
4 b. The offer is directed by the offeror to this state and 

5 received at the place to which the offer is directed or at a 

6 post office in this state in the case of a mailed offer. 

7 3. For the purpose of this section, an offer to sell is 

8 accepted in this state when both of the following occur: 

9 a. The acceptance is communicated to the offeror in this 

10 state. 

11 b. The acceptance has not previously been communicated to 
12 the offeror, orally, or in writing, outside this state. For 

13 the purpose of this section the acceptance is communicated to 

14 the offeror ~n this state, whether or not either party is then 

15 present in this state, when the offeree directs it to the 

16 offeror in this state reasonably believing the offeror to be 

17 in this state, and the acceptance is received at the place to 

18 which it is directed or at a post office in this state in the 

19 case of a mailed acceptance. 

20 4. An offer to sell is not made in this state under either 

21 of the following circumstances: 
22 a. If the offer appears in a bona fide newspaper or other 

23 publication of general circulation which is not 

24 this state, or which is published in this state 

published in 

but has had 

25 

26 

more than two-thirds of its circulation outside this state 
during the past twelve months. 

27 b. IL the offer is made on a radio or television program 

28 originating outside this state which is received in this 

29 state. 

30 5. A person who engages in conduct prohibited or made 

31 actionable under this chapter and who has not filed a consent 

32 to service of process is deemed to have appointed the 

33 administrator to be the person's attorney for purposes of 

34 service of any lawful process in a noncriminal suit, action, 

35 or proceeding against the person or the person's successor, 
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1 executor, or administrator, which is the result of that 
2 conduct and which is brought under this chapter or is pursuant 
3 to a rule or order under this chapter. Service shall be made 
4 by leaving a copy of the process in the office of the 

5 administrator. The service is effective after both of the 
6 following have occurred: 

7 a. The plaintiff, who may be the administrator, in a suit, 
8 action, or proceeding instituted by the administrator, sends 

9 notice of the service and a copy of the process by certified 

10 or registered mail to the defendant's or respondent's last 

11 known address or takes other steps which are reasonably 
12 calculated to give actual notice. 

13 b. The plaintiff's affidavit of compliance with this 
14 subsection is filed on or before the return day of the 

15 process, if any, or within such further time as the court 
16 allows. 

17 6. When process is served under this section, the court, 
18 or the administrator in a proceeding before the administrator, 

19 shall order such continuance as may be necessary to afford the 

20 defendant or respondent reasonable opportunity to defend. 

21 DIVISION II 
22 Sec. 11. 

23 the section 

Section 5230.1, Code 1991, is amended by striking 

and inserting in lieu thereof the following: 
24 5230.1 DEFINITIONS. 

25 As used in this chapter, unless the context otherwiSe 
26 requires: 

27 

28 

29 

30 

31 

32 

33 

34 

35 

1. "Commissioner" means the commissioner of insurance or 
the deputy appointed under section 502.601. 

2. "Continuing care" means housing together with 

supportive services, nursi~g services, medical services, or 

other health related services, furnished to a resident, 

regardless of whether or not the lodging and services are 

provided at the same location, with or without other periodic 
charges, and pursuant to one or more contracts effective for 

the life of the resident or a period in excess of one year, 
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1 including mutually cancellable contracts, and in consideration 
2 of an entrance fee. 
3 3. 

4 which 
"Continuing care retirement community" means a facility 

provides continuing care to residents other than 
5 residents related by consanguinity or affinity to the person 
6 furnishing their care. 

7 4. "Entrance fee" means an initial or deferred transfer to 
8 a provider of a sum of money or other property made or 

9 promised to be made as full or partial consideration for 

10 acceptance of a specified individual in a facility if the 

11 amount exceeds either of the following: 

12 a. Five thousand dollars. 

13 b. The sum of the regular periodic charges for six months 
14 of residency. 

15 5. "Facility" means the place or places in Which a 
16 provider undertakes to provide continuing care or senior adult 

17 congregate living services to an individual. 

18 6. "Living unit" means a room, apartment, cottage, or 

19 other area within a facility set aside for the eXClusive use 
20 or control of one or more identified residents. 

21 7. "New construction" means construction of a new facility 
22 or the expansion of an existing facility if the expansion 

23 involves an increase in the number of living units in excess 
24 of twenty-five percent. 

25 8. "Provider" means a person undertaking through a lease 
26 or other type of agreement to provide care in a continuing 

27 care ret i.rement community or senior adult congregate 1 i ving 
28 facility, even if that person does not own the facility. 

29 9. "Resident" means an individual, sixty years of age or 

30 older, entitled to receive care in a continuing care 

31 retirement community or a senior adult congregate living 
32 facility. 

33 10. "Senior adult congregate living facility" means a 
34 facility which provides senior adult congregate living 

35 services to residents other than residents related by 
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1 consanguinity or affinity to the person furnishing their care. 
2 11. "Senior adult congregate living services" means 

3 housing and one or more supportive services furnished to a 
4 resident, with or without other periodic charges, in 

5 consideration of an entrance fee. 

6 12. "Supportive services" includes but is not limited to 

7 one or any combination of the following services: laundry, 
8 maintenance, housekeeping, emergency nursing care, activity 
9 services, security, dining options, transportation, beauty and 

10 barber services, health care, and personal care, including 

11 personal hygiene, eating, bathing, dressing, and supervised 
12 medication administration. 

13 Sec. 12. Section 5230.3, sUbsection 1, Code 1991, is 

14 amended by striking the subsection and inserting in lieu 

15 thereof the following: 

16 1. At the time of, or prior to, the execution of a 

17 contract to provide continuing care or senior adult congregate 
18 living services, or at the time of, or prior to the provider's 

19 acceptance of part or all of the entrance fee by or on behalf 

20 of a prospective resident, whichever occurs first, the 

21 provider shall deliver a disclosure statement to the person, 

22 and to the person's personal representative if one is 

23 aPPOinted, with whom the contract is to be entered into, which 

24 shall contain all of the following information unless the 

25 information is in the contract, a copy of which must be 
26 attached to the statement: 

27 a. Th~ name and business address of the provider and a 
28 statement of whether the provider is a partnership, 

29 corporation, or other legal entity. 

30 b. The names and business addresses of the officers, 

31 directors, trustees, managing or general partners, and any 

32 person having a ten percent or greater equity or beneficial 

33 interest in the provider and a description of such person's 
34 interest in or occupation with the provider. 

35 c. With respect to each person covered by paragraph "b R
, 
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1 and if the facility will be managed on a day-to-day basis by a 
2 person 

3 to the 
4 ( 1 ) 

identified pursuant to paragraph "b", or with respect 

proposed manager, the following information: 
A description of the business experience of the 

5 person, if any, in the operation or management of similar 

6 facilities. 
7 (2) The name and address of any professional service, or 
8 other entity in which the person has, or which has in the 

9 person, a ten percent or greater interest and 
10 may provide goods, leases, or services to the 

which will or 

facility of a 

11 value of five hundred dollars or more within a year, including 

12 a description of the goods, leases, or services and their 

13 probable or anticipated cost to the facility or provider. 

14 (3) A description of any matter resulting in the person's 

15 conviction of a felony or a plea of nolo contendere to a 
16 felony charge, or a description of any matter where the person 

17 was found to be liable or enjoined in a civil action by final 
18 judgment if the felony or civil action involved fraud, 

19 embezzlement, fraudulent conversion, misappropriation of 

20 property, or a similar felony involving theft or dishonesty. 

21 (4) A description of any matter in which the person is 

22 subject to a currently effective injunctive or restrictive 

23 order of a court, or a description of any matter within the 
24 past five years where the person has had a state or federal 

25 license or permit suspended or reVOked as a result of an 
26 action brought by a governmental agency of this or any state 

27 or the diyision of insurance, arising out of or relating to 
28 business activity or health care, including, without 

29 limitation, actions affecting a license to operate a foster 

30 care facility, health care facility, retirement home, home for 

31 the aged, or facility licensed under this chapter or a similar 

32 law of another state. 

33 d. A statement, if applicable, containing the following: 
34 (1) Whether the provider is or ever has been affiliated 

35 with a for-profit organization or with a religious, 

-27-



-i 

S.F . ________ H.F. 

• 
1 charitable, or other nonprofit organization. 
2 (2) The nature of the affiliation. 
3 (3) The extent to which the affiliate organization is 
4 responsible for the financial and contractual obligations of 
5 the provider. 

6 (4) The provision of the federal Internal Revenue Code, if 

7 any, under which the provider or affiliate is exempt from the 

8 payment of federal income tax. 

9 

10 
11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

e. The location and description of the physical property 
or properties of the facility, existing or proposed, and, to 

the extent proposed, the estimated completion date or dates, 
whether or not construction has begun, and the contingencies 

subject to which construction may be deferred. 
f. The services provided or proposed to be provided under 

contracts for continuing care or senior adult congregate 

living services at the facility, including the extent to which 

medical care is furnished. The disclosure statement shall 
clearly state which services are included in basic contracts 

and which services are made available at or by the facility at 
extra charge. 

g. A description of all fees required of residents, 
including the entrance fee and periodic charges, if any. The 

description shall include the manner by which the provider may 

adjust periodic charges or other recurring fees and the 

limitations on such adjustments, if any. 
26 h. The provisions which have been made or will be made, if 

27 any, to provide reserve funding or security to enable the 
" 

28 provider to fully perform its obligations under contracts to 
29 provide continuing care or senior adult congregate living 
30 services at the facility, including the establishment of 

31 escrow accounts, trusts, or reserve funds, together with the 
32 manner in which the funds will be invested and the names and 

33 experience of persons who will make the investment decisions. 

~ 34 i. Certified financial statements of the provider, for all 

~ 35 parts of an operation covered by the contract, including the 
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1 health center or nursing home portion of the continuing care 
2 retirement community, if those services are included in the 

3 contract, but the disclosure statement may exclude services or 

4 operations not provided. to residents as senior adult 

5 congregate living services under the contract, including the 

6 following: 

7 (1) A balance sheet as of the end of the two most recent 

8 fiscal years. 

9 (2) Income statements of the provider for the two most 
10 recent fiscal years or the shorter period of time the provider 

11 has been in existence. 
12 j. If operation of the facility has not yet commenced, a 

13 statement of the anticipated source and application of the 

14 funds used or to be used in the purchase or construction of 

15 the facility, including the following: 

16 (1) An estimate of the cost of purchasing or constructing 

17 and equipping the facility, including related costs such as 

18 financing expense, legal expense, land costs, occupancy 

19 development costs, and all other similar costs the provider 

20 expects to incur or become obligated for prior to the 

21 commencement of operations. 

22 (2) A description of any mortgage loan or other long-term 

23 financing intended to be used for the financing of the 

24 facility, including the anticipated terms and costs of the 

25 financing. 

26 (3) An estimate of the total entrance fees to be received 

27 from or on behalf of residents at or prior to commencement of 

28 operation of the facility. 

29 (4) An estimate of the Eunds, if any, anticipated to be 

30 necessary to fund start-up losses and provide reserve funds to 

31 assure full performance of the obligations of the provider 

32 under contracts for the provision of continuing care or senior 

33 adult congregate living services. 

34 (5) A projection of estimated income from fees 

35 other than entrance fees, showing individual rates 
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1 anticipated to be charged and including a description of the 
2 assumptions used for calculating the estimated occupancy rate 
3 of the facility and the effect on the income of the facility 
4 of government subsidies for health care services, if any, to 
5 be provided pursuant to contracts for continuing care or 

6 senior adult congregate living services. 

7 (6) A projection of estimated operating expenses of the 

8 facility, including a description of the assumptions used in 

9 calculating the expenses and separate allowances, if any, for 
10 the replacement of equipment and furnishings and anticipated 

11 major structural repairs or additions. 
12 (7) Identification of any assets pledged as collateral for 

13 any purpose. 
14 (8) An estimate of annual payments of principal and 

15 interest required by a mortgage loan or other long-term 

16 financing. 

17 k. Other material information concerning the facility or 

18 the provider required by the division of insurance or which 

19 the provider wishes to include. 
20 1. The cover page of the disclosure statement shall state, 

21 in a prominent location and type face, the date of the 
22 disclosure statement. 
23 m. A copy of the standard form or forms of contract for 

24 continuing care or senior adult congregate living services 

25 used by the provider, attached as an exhibit to each 

26 disclosure statement. 

27 Sec. 13. Section 523D.3, subsection 3, Code 1991, is 

28 amended by striking the subsection and inserting in lieu 

29 thereof the following: 
30 3. From the date an annual disclosure statement is filed 

31 until the date the next succeeding annual disclosure statement 
32 is filed with the division of insurance and prior to the 

33 provider's acceptance of part or all of the entrance fee or 

34 the execution of the continuing care or senior adult 

35 congregate living services contract by the resident, whichever 
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1 occurs first, the provider shall deliver the current annual 
2 disclosure statement to current and prospective residents with 

3 whom the continuing care or senior adult congregate living 
4 services contract is or may be entered into and to a 

5 resident's or prospective resident's personal representative, 

6 if one is appointed. 

7 Sec. 14. Section 5230.5, Code 1991, is amended by striking 

8 the section and inserting in lieu thereof the following: 

9 523D.5 NEW CONSTRUCTION. 

10 1. FILING WITH INSURANCE DIVISION. A provider shall not 

11 enter into a contract to provide continuing care or senior 
12 adult congregate living services that applies to a living unit 

13 that is part of a new facility or proposed expansion that ~s 

14 or will be located in this state unless the person has 

15 submitted an application on a form as required by the division 

16 of insurance accompanied by a fee of two hundred fifty 

17 dollars. The applic~tion at a minimum must include the 
18 following information: 

19 a. A description of the new facility or the proposed 
20 expansion, including a description of the goods and services 

21 that will be offered to prospective residents. 

22 b. A statement of the financial resources of the provider 

23 available for this project. 

24 c. A statement of the capital expenditures necessary to 

25 accomplish this project. 

26 d. A statement of financial feasibility for the new 

27 facility.or proposed expansion in a form satisfactory to the 

28 commissioner, which includes a statement of future funding 

29 sources and shall identify the qualifications of the person or 
30 persons preparing the study. 

31 e. A statement of the market feasibility for the new 

32 facility or proposed expansion in a form satisfactory to the 

33 commissioner, which identifies the qualifications of the 

34 person or persons preparing the study. 

35 f. If the new facility or proposed expansion offers a 
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1 promise to provide nursing or health care services to 
2 resider.ts in the future, an actuarial forecast in a form 

3 satisfactory to the commissioner, which identifies the 
4 qualifications of the actuary or actuaries preparing the 
5 forecast. 

6 g. Copies of the escrow agreements executed pursuant to 

7 this chapter or proof that an escrow is not required. 
8 2. DETERMINATION OF FEASIBILITY. 

9 a. Existing facilities. If a filing is made under this 

10 section for an expansion of an existing facility, the 

11 determination of feasibility shall be based on consolidated 
12 information for the existing facility and the proposed 

13 expansion. 
14 b. New facilities. If a filing is made under this section 

15 for a new facility, not part of an existing facility that will 
16 be constructed in more than one stage or phase, the initial 

stage or phase must evidence feasibility independent of any _17 
~.18 subsequent stage or phase and contain all of the facilities or 

19 components necessary to provide residents with all of the 

20 services and amenities promised by the provider. 

21 3. CONSTROCTION. New construction shall not begin until 

22 the filing required by this section has been made and at least 

23 fifty percent of the proposed number of independent living 
24 units in the initial stage or;phase have been reserved 

25 pursuant to executed contracts and at least ten percent of the 

26 entrance fees required by those contracts are held in escrow 

27 pursuant ~o this chapter. 

28 4. ESCROW REQUIREMENTS. Unless proof has been submitted 

29 to the commissioner that conditions for the release of 

30 escrowed funds set forth in this section have already been 

31 met, the provider shall establish an interest-bearing escrow 
32 account at a state or federally regulated financial 

33 institution located within this state to receive any deposits 
~34 or entrance fees or portions of deposits or fees for a living 

• 35 unit which has not been previously occupied by a resident for 
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1 which an entry fee arrangement is used. The escrow account 
2 agreement shall be entered into between the financial 

3 institution and the provider with the financial institution as 
4 the escrow agent and as a fiduciary for the resident or 

5 prospective resident. The agreement shall state that the 

6 purpose of the escrow account is to protect the resident or 

7 prospective resident and that the funds deposited shall be 

8 kept and maintained in an account separate and apart from the 

9 provider's business accounts. 

10 5. RELEASE OF ESCROWED FUNDS. Funds held in escrow shall 

11 be released only as follows: 

12 a. IE the provider fails to meet the requirements for 

13 release of funds held in escrow pursuant to this section 
14 within a time period specified in the escrow agreement, which 

15 shall not exceed thirty-six months, these funds shall be 

16 returned by the escrow agent to the persons who have made 

17 payment to the provider. 

18 b. Upon notice from the provider that a resident is 

19 entitled to a refund, the escrow agent shall refund the amount 

20 directly to the resident. The amount of the refund shall be 

21 included in the provider's notice to the escrow agent and 

22 Shall be determined in compliance with this chapter and any 

23 applicable terms of the resident's contract. 
24 c. Except as provided by paragraphs "a" and "bOO, amounts 

25 held in escrow shall be released only upon approval of the 

26 commissioner. The commissioner shall approve the release of 

27 funds only upon a determination that at least one of the 

28 following conditions has been satisfied: 

29 (1) The facility has a minimum of fifty percent of the 

30 units reserved for which the provider is charging an entrance 

31 fee and the aggregate amount of the entrance fees received by 

32 or pledged to the provider, plus anticipated proceeds from any 

33 long-term financing commitment, plus funds from all other 

34 sources in the actual possession of the provider, equal not 

35 less than ninety percent of the aggregate cost of constructing 
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or purchasing, equipping, and furnishing the facility. 
(2) The resident has moved into the living unit, the 

cancellation period required by section 5230.6, subsection 2, 
has expired, construction of the facility or the portion of 

the facility under construction is complete, the facility has 
been adequately equipped and furnished, a certificate of 

occupancy or the equivalent has been issued by the appropriate 
local jurisdiction, and the provider has been issued all the 

appropriate licenses or permits needed to operate the facility 
and provide all of the promised services. 

d. Upon receipt by the escrow agent of a request by the 
12 provider for the release of 

13 agent shall approve release 

these escrowed funds, the escrow 

of the funds within five working 

that the requirements of 14 

15 
16 
17 

18 

19 

20 

21 
22 

23 
24 

25 
26 

27 

28 

29 

30 

31 
32 

33 

34 

35 

days unless the escrow agent finds 

this section have not been met and notifies the provider of 
the basis for this finding. The request for release of the 

escrowed funds shall be accompanied by any documentation the 
escrow agent requires. 

Sec. IS. Section 523D.6, Code 1991, is amended by striking 
the section and inserting in lieu thereof the following: 

5230.6 CONTRACTS. 

1. DISCLOSURE. In addition to any other provisions 

prescribed by rules adopted under this chapter, each contract 
providing for continuing care or senior adult congregate 
living services by a provider shall be written in nontechnical 
language easily understood by a lay person and shall include 

all of th~ following: 

a. The name and business address of the provider. 

b. The name and address of the facility or facilities. 
c. The identification of the living unit which the 

prospective resident will occupy. 

d. A description of the total consideration paid by the 

resident, including the value of all property transferred. 

e. A list of all of the continuing care or senior adult 
congregate living services which are to be provided by the 
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1 provider to each resident. The list shall clearly identify 

2 the manner in which continuing care or senior adult congregate 

3 living services will be provided, including a statement 

4 whether the items will be provided for a designated time 

5 period or for ~ife, and shall indicate which continuing care 
6 and senior adult congregate living services, if any, will be 

7 provided through an affiliate or third party. The description 

8 of any service charges or fees shall, in the event of multiple 

9 residents, be provided on an individual basis and shall 

10 include a description of any additional charges that will be 

11 assessed for occupancy by more than one resident. 

12 f. A description of the health and financial conditions 

13 upon Which the provider may require the resident to relinquish 

14 the resident's space in the designated facility. 

15 g. A description of the health and financial conditions 

16 required for a person to continue as a resident. 

17 h. A description of the conditions under which the 

18 resident is permitted to remain in the facility in the event 

19 of financial difficulties affecting the resident. 

20 l. A statement of the terms concerning the entry of a 

21 person to the living unit and the consequences if a person 

22 does not meet the requirements for entry. 

23 j. A statement of the policy of the facility with regard 
24 to changes in accommodations and a description of the 

25 procedures to be followed by the provider when the provider 

26 temporarily or permanently changes the resident's 

27 accommoda~ions within the facility, transfers the resident 

28 from one level of care to another, or transfers the resident 

29 to another health facility. 

30 

31 at 

k. A description in clear and understandable language, in 

least ten-point type, of the terms governing the refund of 

32 any portion of the entrance fee in the event of discharge by 

33 the provider, or cancellation by the resident, and a statement 
34 that the provider shall not dismiss or discharge a resident 

35 from a facility prior to the expiration of a resident contract 
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1 without just cause and sixty days written notice of intent to 
2 cancel. The notice of dismissal or discharge shall only be 

3 given upon a good faith determination that a just cause 
4 exists, and the notice shall be given in writing, signed by 

5 the medical director, if any, and the administrator of the 
6 facility. In an emergency situation only such notice as is 

7 reasonable under the circumstances is required. 
8 1. A description in clear and understandable language, in 

9 at least ten-point type, whether monthly fees, if charged, are 
subject to periodic increases. 10 

11 

12 

13 
14 

15 
16 

17 
18 

19 

20 

21 
22 

23 

24 

25 
26 

27 
28 

29 

30 

31 

32 

m. A description of the facility's policies and procedures 

for handling grievances between the provider and residents. 

n. A statement that residents living in the facility have 
the right of self-organization. 

o. A statement that a prospective resident or resident 
shall be given the opportunity to appoint a personal 

representative in the prospective resident's or resident's 
contract. The personal representative shall receive copies of 

the contract and all notices, disclosures, or forms required 
by this chapter to be delivered to a prospective resident or 

resident. A personal representative appointed under this 

section has no legal authority to make any decision for the 

prospective resident appointing the person to be a personal 

representative. The personal representative may advise the 

prospective resident or resident as to the materials provided. 
A personal representative shall not be affiliated or 

associatep with a provider or any person identified in section 
523D.3, subsection 1, paragraph "b" or "c·, and shall not be a 

prospective resident or resident. 

p. A statement that if a resident dies or through illness, 

injury, or incapacity is preCluded from becoming a resident 
under the terms of the contract before occupying the living 

33 unit, the contract is automatically rescinded and the resident 

34 or the resident's legal representative shall receive a full 

35 refund of all payments of money or transferred property to the 
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1 facility, except those costs specifically incurred by the 

2 facility at the request of the resident and set forth in 

3 writing in a separate addendum, signed by both parties to the 
4 contract. 

5 q. A statement that a resident has the right to rescind a 

6 contract for continuing care or senior adult congregate living 

7 services, without penalty or forfeiture, within three business 

8 days of the date the contract was executed or within thirty 

9 days after the date the resident received the disclosure 

10 statement required by section 5230.3, whichever is later. 

11 2. CANCELLATION. The contract required by this section 

12 shall state the terms under whiCh the contract can be canceled 

13 by the provider or the resident, including a statement of the 

14 refund rights of a resident, and shall include a completed, 

15 easily detachable form in duplicate, captioned "Notice of 
16 Cancellation", as an attachment, in ten-point boldface type, 

17 containing the following information and statements ~n 

18 substantially the following form and language: 

19 NOTICE OF CANCELLATION 

20 

21 Date contract was executed. 

22 

23 Date disclosure statement was provided to resident. 

24 You may rescind and cancel your contract, without any 

2S penalty or obligation, within three business days of the date 
26 the contract was executed or within thirty days after the date 

27 you received the disclosure statement required by Iowa Code 

28 section 523D.3, whiChever is later. You are not required to 

29 move into the facility before the expiration of this 

30 cancellation period. However, if you do, the provider may 

31 retain the reasonable value of care and services actually 

32 provided to you, the resident, prior to your vacating the 

33 provider's facility. If you cancel this contract and you have 

34 already moved into the provider's facility, you must vacate 

35 your living unit within ten days after receipt by the provider 
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1 of your cancellation notice. 
2 If you cancel this contract, any payments of money or 
3 transfers of property you made to the provider must be 
4 returned as soon as reasonably possible by the provider 

5 following receipt by the provider of your cancellation notice, 
6 and any security interest arising out of the transaction is 

7 canceled, except that, as stated above, the provider may 

8 retain the reasonable value of care and services actually 

9 provided to you prior to your vacating the provider's 
10 facility. 

11 To cancel this contract, mail by certified mail or hand 
12 deliver a signed and dated copy of this cancellation notice or 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

any other 
cancel the 

business). 
certified 

notice ~s 

written notice clearly indic~ting your intent to 

contract, or send a telegram, to 

(name of provider) at 
(address of provider's place of 

Your cancellation is effective upon mailing by 
mail, when transmitted by telegraph, or when actual 

given to the provider, whichever is earlier. 

I hereby cancel this contract. 

(Date) 

(Resident's signature) 

Sec. 16. NEW SECTION. 523D.12 REPORTS AND 

INVESTIGATIONS. 

1. The commissioner may, by rule, require providers to 

file an annual statement or report with the division within 

four months after the end of the fiscal year of that provider. 
If required, the statements and reports shall be in a form and 

contain information required by the division's rules. 
2. The annual filing, and any amendments to the annual 

filing, shall be signed by the chief executive officer, 

stating that to the best of the officer's knowledge and 

belief, the items are correct. 
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1 3. The commissioner or the attorney general may, for the 
2 purpose of discovering or investigating violations of this 
3 chapter or rules adopted pursuant to this chapter do any or 

4 all of the following: 

5 a. Investigate the business and examine the books, 

6 accounts, records, and files used by a provider. 

7 b. Administer oaths and affirmations, subpoena witnesses, 

8 receive evidence, and require the production of documents and 
9 records in connection with an investigation or proceeding 

10 being conducted pursuant to this chapter. 

11 c. Apply to the district court for issuance of an order 
12 requiring a person's appearance before the commissioner or 

13 attorney general. The person may also be required to produce 

14 documentary evidence germane to the subject of the 

15 investigation. Failure to obey a court order under this 
16 subsection constitutes contempt of court. 

17 Sec. 17. NEW SECTION. 5230.13 COMPLIANCE ORDERS. 

18 Upon the commissioner's determination that a provider has 

19 violated a provision of this chapter or a rule adopted 
20 pursuant to this chapter, the commissioner may issue an order 

21 requiring a provider to cease and desist from an unlawful 

22 practice or to take other affirmative action as in the 

23 judgment of the commissioner is necessary to comply with the 
24 requirements of this chapter. The person named in the order 

25 may, within fourteen days after receipt of the order, file a 

26 written request for a hearing. The hearing shall be held in 

27 accordanc~ with chapter 17A. If a hearing is not requested, 
28 the order shall become permanent. 
29 Sec. 18. NEW SECTION. 523D.14 INJUNCTIONS. 

30 The attorney general may petition the district court in any 

31 county of the state for an injunction to restrain a person 

32 subject to this chapter and any agents, employees, or 

33 associates of the person from engaging in conduct or practices 

34 in violation of this chapter or rules adopted pursuant to this 

35 chapter. In a proceeding for an injunction, the attorney 
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1 general may apply to the court for the issuance of a subpoena 
2 to require the appearance of a defendant and the defendant's 
3 agents and any documents, books, or records germane to the 
4 hearing upon the petition for an injunction. Upon proof of 

5 any of the violations described in the petition for 
6 injunction, the court may grant the injunction. 

7 DIVISION III 
8 Sec. 19. Section 535C.2, Code 1991, is amended by striking 

9 the section and inserting in lieu thereof the following: 

10 1. "Administrator" means the commissioner of insurance or 

11 the deputy administrator appointed pursuant to section 
12 502.601. 

13 2. "Advance fee" means consideration including a payment, 
14 fee, or deposit, which is assessed or collected prior to the 

15 closing of a loan. An advance fee includes, but is not 

16 limited to, money assessed or collected for processing, for an 

17 appraisal, for a credit check, for a consultation, or for 

18 expenses. 

19 3. "Bona fide third-party fee" means a fee charged for one 

20 or more of the following: 

21 a. A credit report or appraisal. 
22 b. Providing security of title services for a loan secured 

23 by real property, including but not limited to a title 
24 examination, an abstract of title, title insurance, or a 

25 property survey. 
26 4. "Borrower" means a person who seeks the services of a 

27 loan broker. 

28 5. "Financial statement" means a document evidencing the 

29 financial position of the loan broker as required by section 

30 535C.3A. 

31 6. "Loan" means an agreement to advance property, 
32 including but not limited to money, in return for the promise 

33 that payment will be made for the use of the property. 
7. "Loan broker" or "broker" means a person who in return 

for an advance fee, promises to obtain a loan or assist in 
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1 obtaining a loan for another from a third person, or who 
2 promises to consider making a loan to a person. A loan brOker 
3 does not inClude any of the following: 

4 a. An attorney licensed to practice in this state while 

5 engaged in the practice of law. 

6 b. A certified public accountant licensed to practice in 

7 this state while engaged in practice as a certified public 
8 accountant. 

9 c. An accounting practitioner, while engaged as an 

10 accounting practitioner, who procures loans as an incidental 

11 part of the accountant's practice. 

12 d. A person whose fee is entirely contingent on the 

13 successful procurement of a loan from a third person, if the 

14 borrower has not paid a fee prior to the closing of a loan 

15 other than a bona fide third-party fee. 

16 e. A financial institution, to the extent the 

17 institutions's activities or arrangements are expressly 

18 approved or regulated by a regulatory body or officer acting 

19 under authority of the United States. 

20 f. An insurance company organized under the laws of this 

21 state and subject to regulation by the commissioner of 
22 insurance. 

23 g. A bank incorporated under chapter 524. 

24 h. A credit union incorporated under chapter 533. 

25 ~. A savings and loan association or savings bank 

26 incorporated under chapter 534. 

27 j. A ~ortgage broker or mortgage banker licensed under 
28 chapter 535S. 

29 k. A regulated loan company licensed under chapter 536. 
30 1. An industrial loan company licensed under chapter 536A. 

31 8. "Loan brokerage agreement" or "agreement" 

32 agreement between a loan broker and a borrower in 

33 loan broker promises to do any of the following: 

34 a. Obtain a loan for a borrower. 

35 b. Assist the borrower in obtaining a loan. 
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1 c. Consider making a loan to the borrower. 
2 9. "Records" means books, papers, documents, accounts, 

3 agreements, memoranda, electronic records of accounts, or 
4 correspondence relating to a matter regulated under this 
5 chapter. 

6 10. "Successful procurement of a loan" means the receipt 

7 by a borrower of the loan proceeds. 
8 Sec. 20. NEW SECTION. 535C.3A FINANCIAL STATEMENT. 

9 A loan broker shall file a financial statement with the 
10 administrator. The statement shall be prepared according to 

11 generally accepted accounting principles. The statement shall 
contain all of the following: 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1. A copy of the loan broker's balance sheet prepared 
within one hundred twenty days prior to the most recent filing 

of a disclosure statement as provided in section 535C.5. 
2. A profit and loss statement, and a statement of changes 

in the broker's financial position for each fiscal year that 

the broker and the broker's predecessor were in business. 

However, the statement of changes need not cover more than the 

three fiscal years preceding the date that the broker's 

balance sheet was prepared. 

3. If prepared, a copy of the broker's most recent audited 

financial statement. 
24 Sec. 21. Section 535C.5, subsections 1 through 3, Code 

25 1991, are amended to read as fOllows: 
26 1. Before advertising or making other oral or written 

27 representations, or acting as a loan broker in this state, a 

28 loan broker shall file with the administrator eo~~e~-o~-~"e 

29 all of the following: 

30 a. The disclosure statement required under section 535C.3, 

31 ~"e. 

32 

33 

34 

35 

b. The most recent financial statement of the brokert-efta 

e~efte~-o~-~fte-~o%%owi"g~ required under section 535C.3A. 

e c. ~"e Either a bond required under section 535C.4. 

b.--~"e or a formal notification from the financial 
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1 institution that the trust account required under section 

2 535C.4 is established. 

3 d. An irrevocable consent, in a form prescribed by the 
4 commissioner of insurance, appointing the administrator to be 

5 the loan broker's agent to receive service of process in any 

6 suit or action against the broker arising from a violation of 

7 a provision of this chapter or a rule adopted pursuant to this 

8 chapter. 

9 2. The broker shall amend these filings "o-iess-~ha" 

10 a""~a%±y-a"d7-~"-add~~~O"7-shaii-Eiie-ame"dme"~s within forty-

11 five days of any material change in the following: 

12 a. The status of the bond or account. 

13 b. The financial statement of the broker. 

14 c. Information required by the disclosure statement. 

15 PARAGRAPH DIVIDED. A broker who does not file the copies 

16 required is guilty of a serious misdemeanor. 

17 3. In addition to other required filings, an annual filing 

18 shall be made not later than July 1. The broker shall pay a 

19 one hundred fifty dollar filing fee with the initial 

20 disclosure statement filed under subsection 1. The annual 

21 filing shall be accompanied by a filing fee of one hundred 

22 dollars. A twenty-five dollar fee shall be charged for each 

23 amendment under subsection 2. 

24 Sec. 22. Section 535C.7, Code 1991, is amended to read as 

25 follows: 

26 535C.7 WRITTEN AGREEMENTS REQUIRED. 

27 A loan brokerage agreement shall be in writingL and contain 

28 a description of the services that the broker agrees to 

29 perform for the borrower, and the conditions under which the 

30 borrower is obligated to Day the broker. The agreement shall 

31 be signed by the broker and the borrower. The broker shall 

32 give the borrower a copy of the agreement when the borrower 

33 signs the agreement. 

34 Sec. 23. Section 535C.11, Code 1991, is amended to read as 

35 follows: 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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535C.ll APPLICABILITY. 

This chapter does not apply to a~y activities or 
arrangements expressly approved or regulated by a~!-re~~la~or! 
hody-o~-orriee~-ae~i~~-~~de~-ac~ho~ity-or-~his-state7-o~he~ 

tha~-the-adm%~±s~ra~or,-or-or-~he-8~±~ed-5ta~es the 

administrator under other law, or the banking division or 

savings and loan division in the department of commerce. 
Sec. 24. NEW SECTION. 535C.12 RECORDS. 

1. A loan broker shall maintain accurate records, as 
required by the administrator, relating to transactions 

regulated under this chapter. The records shall include all 
of the fallowing: 

a. The accounts of the broker. 

b. A copy of each contract in Which the broker is a party, 

including loan brokerage agreements. 
16 c. The amount of receipts received by the broker and the 
17 date the receipts were received. 

18 2. The broker shall retain each loan brokerage agreement 

19 entered into by the broker and records pertaining to each 

20 agreement for at least two years after the agreement expires. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

The agreements and records shall be maintained and made 

available for examination by the administrator. 

Sec. 25. NEW SECTION. 535C.13 ADMINISTRATIVE ACTIONS. 

1. The administrator shall implement this chapter, and may 

take actions which the administrator deems appropriate for the 
protection of borrowers, including but not limited to 

conductin9 an investigation or examination to determine if a 
violation of this chapter or a rule adopted pursuant to this 

chapter has been or may be committed. 

2. In conducting an investigation or proceeding under this 

chapter, the administrator or an officer designated by the 

administrator may administer oaths and affirmations, subpoena 

witnesses, compel the attendance of witnesses, take evidence, 
and require the production of materials including records 

which the administrator deems relevant to the inquiry. 
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1 3. Notwithstanding chapter 22, information obtained in the 

2 course of an investigation or examination shall be kept 

3 confidential by the administrator unless any of the following 

4 are applicable: 

5 a. An order of prohibition has been issued pursuant to 

6 section 535C.5. 

7 b .. The administrator 1S called as a witness to testify in 

8 a criminal or civil proceeding. 

9 Upon determining that it is necessary or appropriate to the 

10 public interest or for the protection of borrowers, the 

11 administrator may disseminate information concerning a 

12 violation of this chapter or a rule adopted pursuant to this 

13 chapter, by publishing the information or sharing the 

14 information with the appropriate agency or regulatory 

15 authority. 

16 Sec. 26. NEW SECTION. 535C.14 MISREPRESENTATION OF 

17 GOVERNMENTAL APPROVAL. 

18 It is unlawful for a loan broker to represent or imply that 

19 the broker has been sponsored, recommended, or approved by, or 

20 that the broker's abilities or qualifications have been passed 

21 upon by the commissioner, the insurance division, the 

22 securities bureau, or the state of Iowa. 

23 Sec. 27. NEW SECTION. 535C.16 SCOPE OF THE ACT. 

24 1. The provisions of this Act apply to agreements and 

25 offers by any person to act as a loan broker when any of the 

26 following apply: 

27 a. T~e offer to act as a loan broker is made or accepted 

28 1n this state. 

29 b. The agreement is solicited or entered into in this 

30 state. 

31 2. For the purpose of this section, an offer is made in 

32 this state, whether or not either party is then present in 

33 this state, when either of the following apply: 

34 a. The offer originates from this state. 

35 b. The offer is directed by the offeror to this state and 
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1 received at the place to which it is directed or at any post 
2 office in this state in the case of a mailed offer. 

3 3. For the purpose of this section, an offer is accepted 
4 in this state when either of the following occur: 

5 a. The acceptance is communicated to the offeror in this 
6 state. 

7 b. The acceptance has not previously been communicated to 
8 the offeror, orally, or in writing, outside this state; and 

9 acceptance is communicated to the offeror in this state, 
10 whether or not either party is then present in this state when 

11 the offeree directs it to the offeror in this state reasonably 
12 believing the offeror to be in this state and it is received 

13 at the place to which it is directed or at any post office in 

14 this state in the case of a mailed acceptance. 

15 4. An offer is not made in this state in either of the 

16 following circumstances: 

17 a. The offer is in a newspaper which the publisher 
18 circulates or is circulated on the publisher's behalf in this 

19 state, which is in any other publication of general, regular, 
20 and paid circulation which is not published in this state, or 

21 which is published in this state but has had more than two-
22 thirds of its circulation outside this state during the past 

23 twelve months. 

24 b. The offer is on a radio or television program 

25 originating outside this state and received in this state. 

26 EXPLANATION 
27 Divisi9n I (sections 1-10) of this bill amends portions of 
28 chapter 523B, relating to business opportunity promotions. 

29 Section 1 provides definitions. Section 2 establishes 
30 registration requirements and provides for the disclosure of 

31 certain information in connection with the offer or sale of a 

32 business opportunity. Section 3 defines those offers or sales 

33 of business opportunities which are not subject to the 

~ 3
3

45 reg23istr2ationS an~ diS4closubre1.rehqUibremed~ts ofdse~t~on 2 t th 
(5 B.). ectlon esta 1S es on lng an mlnlmum ne wor 
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1 requirements for any person selling or offering for sale a 

2 business opportunity. Section 5 provides that the 

3 administrator is to keep a register of all applications for 

4 registration and disclosure documents filed with the 

5 administrator. These documents are to be open for public 

6 inspection. Section 6 defines the liability of a person who 

7 violates certain provisions of chapter 523B and provides that 
8 a person may sue for rescission of the agreement, or recover 

9 all money or other valuable consideration paid for the 

10 business opportunity, and for actual damages, interest as 

11 provided by law, reasonable attorney fees, and court costs. 

12 The bill provides that a person making unlawful 

13 representations or engaging in misleading advertising may be 

14 liable for treble damages. Section 7 establishes the 

15 authority of the commissioner in investigating any violation 

16 of this chapter. Section 8 provides for criminal penalties 

17 which may apply as a result of a violation of certain 

18 provisions of this chapter. Section 9 defines fraudulent 

19 practices for purposes of the chapter. Section 10 defines the 
20 scope of the chapter. 

21 Division II (sections 11-18) amends portions of the 

22 retirement facilities (continuing care and congregate living 

23 services) chapter, chapter 5230. Section 11 provides 

24 definitions for the chapter. Section 12 establishes 

25 information to be provided in a disclosure statement to a 
26 person considering entering a facility. Section 13 requires 

27 the delivery of the disclosure statement to current and 

28 prospective residents. Section 14 requires a person intending 

29 to construct a facility regulated under this chapter to file 

30 certain information regarding the facility, whiCh filing shall 

31 be accompanied by a $250 fee. The bill provides that the 

32 commissioner is to determine the feasibility of the proposed 

33 facility and requires certain steps to be taken by the 

34 provider prior to the beginning of the construction. Section 

35 15 requires certain information to be disclosed in a contract 
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~ 1 for continuing care or senior adult congregate living 

-~ 

2 services. Section 16 authorizes the commissioner to require 
3 reports and conduct audits or other examinations of the 
4 financial affairs of the provider for the purpose of 

5 protecting the interests of the residents. Section 17 

6 authorizes the commissioner to issue a compliance order and 

7 section 18 provides for the issuance of an injunction against 
8 a provider engaging in conduct in violation of this chapter. 

9 Division III (sections 19-28) amends portions of the Iowa 
10 loan brokers Act. Section 19 amends the definitions provided 

11 in that chapter. Section 20 provides that a loan broker must 
12 file certain financial documents with the administrator. 

13 Section 21 increases the filing fee of a broker from $50 to 
14 $150 for the filing of the initial disclosure document, and 

15 adds a $100 filing fee to accompany the required annual 

16 filing. It also requires appointment of the commissioner to 

17 receive service of process. Section 22 requires a brokerage 

18 agreement to include a description of the services the broker 

19 agrees to perform. Section 23 provides that the chapter does 

20 not apply to activities approved by the commissioner or the 

21 banking or savings and loan divisions in the department of 
22 commerce. Section 24 requires the loan broker to maintain 

23 certain records relating to the activities of the loan broker. 

24 Section 25 authorizes the commissioner to investigate a broker 

25 and to take actions appropriate for the protection of 
26 borrowers. Section 26 provides that it is unlawful for a loan 

27 broker to. represent or imply that the broker has been 
28 

29 

30 

31 

32 

33 

34 

35 

recommended or approved by the commissioner or the state. 

Section 27 provides for the application of the chapter. 
BACKGROUND STATEMENT 

SUBMITTED BY THE AGENCY 

This bill is intended to provide better enforcement powers, 

clarify questions of interpretation and provide greater 

assurance of statutory compliance. 
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AN ,\CT 

RF.{.ATING '1'0 tNTITIES ANI) Suu.Jl:cr MArnR SU3Jf:CT TO RtG!)' 

LATlO» UNOF:R Ttlf. RF-X;ULATF:D !NDUSTRn:S UNI"T or THF-: 

DIVISION Of' INSURANCE, INCLUOING BUSINESS OPPORTUNI1"{ 

PRO,,"'OTI0NS. CON1'INUlt,G CARE AND S£:NI0R ,,\DULT COt~GRCGA':::: 

LIVING RF.;T[RtMENT COI-~UNI'1'lf.S. M.'O LOA'" BROKERS. f;STAB­

L[SHfNG CF.RTAIN n:gs. ;',ND Mf..!<BG rF:NAI:r:gS APPLICABLt:. 

BE IT ENACTED S" THI:: GENERAL ASSF:MR(,\' m' THE STATE or rO'dA: 

orVISIO:\ I 

Section 1. Section 5238.1, Code 1991, LS amended by 

striking the section and ins~rtlng in lieu thereof the 

follo .... inq: 

S23a.l OEF[NITlONS. 

1. "Administrator" means the cmnmissioner of insurance or 

the deputy appointed under section S02.601. 

2. "Advertising" m~ans a circular. prospectus. 

advertisem.ent. or other 1I'.\terial, or a com..·1l1Jnication by radi.o, 

television, pictures, or similar means used in connection .... ith 

an ofter or sale of a business opportunity. 

). a. "Business opportunity" means a contrt}ct or 

agreelt'ent, bet .... ep.n a seller and purchaser, express or itnplip(\, 

otallyor in \JrLting, at an initial investment exceeding five 

IH!ndred dollars, .... here the p.;,rties <lqrc~e thdt the 5eller or a 

person recoi'lmended by t.he spllcr is to provide to t.ht:: 

purcha~eI any products. equipment, supplies, Materials. or 

s(';I'vices for the purpose of enabl ing the purChaser to star t a 

busines~. and the seller represents. directly or indirectly. 

orally Ot in writing, any of t.he fo~lowin9: 

ll) The seller or ,1. person ::eco::\l1tended by th~ sell(~! · ... ill 

providl~ loc~!ions or <.l5S1St th.! purch,I.!> .. r in finding loc,Hi::>nr. 

• 
S~!r!l.:e f"1~t.~ ')1'), P 

for th(' 1I~;t: oc or'PI';..t.ion c)t vendinC] m<'H:hine:;., c,1ck:;. c:is;."lay 

CASP~, or other simil~( dfV~Ce!i, on rrfni~P5 ~hich ace '~ot 

owned or lp~s~d by the purchaser or 5ell~c. 

(L) 'the selleI' or a P,~;!;()n re>c()r:\mE!:HJ~d by the st'll.I!; '.Ii 11 

provid~ or assist the pu(c~as~r in finding Olltl,!lS or acc~unt~ 

foc the pllrch,l:;I!C'S pcoduct:; or services. 

(3) The seller or a person specified by thc! seller will 

pucchas.! ani' or elll products made, produced. fabricate(;. 

9 .. 0· .. ·n. bred. or rr.odifipd by the pUrCh;l!ler. 

(4) The purchar.er will dl!rive inco:n~ front the bu"iT''?Sf. 

\Jhich exc~ed:; th~ priCI:! pain to t.he sellp.r. 

(S) 'The splter .... ill refund all or part of the price p,>id 

to thc! seller. or repurchM;e any of the products, equlp::'l~n' .• 

or suppllt::s provided by the !l.ellcr or a person rpcomJ'lecced hy 

the seller, if the purchaser is dissatisfied ~ith the 

business. 

(6) 'the seller will provide a marketinq plan. 

h. "B\lsiness opportunity" does not include any of th~ 

[ollo .... inq: 

(1) An offer or sale of an onqoing b\\sine!s operated by 

the sellel which LS to be sold in its entirety. 

(2) An offer or sale of a business opportunity to an 

ongoir.q business '.:here the seller · ... i11 provide products. 

eqoip:nent. supplie~, 01' services which are subs.tantially 

similar to the products, equip~ent. supplies, c)r services ~old 

by the purclMser in connection .... ith the purch,lser's o~goinq 

business. 

(3) An offer or sale of a business opportuni.ty w}lich 

involves a m<Hketinq plan made in conjunction \,lith the 

licensing of a federally reqistered trademark or fe,lerally 

reqistered !:.(!rviCl' tl\arx provided that the sellpc has a mininurf 

net worth ot one million dollars as determin~d on the basis of 

the seller's mo~t recent audited financial sLate~ent prepared 

witt,i~ lhirt,~en ~onths of the fir~t offpf in this stA:e. I:~t 

~crth may be de~ermined on J consolid~ted basis if the seller 

en 
-n 
(1l ..... 
'" 



, 

S~~a~~ fil~ ~19, p. 

i~ at l{·~;t eiqhty p~rcent. ownr::1 b}' 0(';-.: pi.:t!>on <1:\0 tn,lt p~!"son 

e~preRs: gu~ran~ees ~he ()bllqa:ion~ o! th~ 5el~~: ~i:h re~ard 

to tne r.;::~r or sale of a businl'S:~ oPf.ort.lJnit.y r.lilir:"le~ t·o be 

~xclude~ under this s~bparagrapn_ 

(4) A:"l off~t or Gale of a bu~inj!s~ oppo't.uni~y by an 

expcutor, administrator. 5h~rdf. r.;c~ivcr. tru!",tel~ .:'"1 

bllnkrup:c/. quarrlittn. or conservat:..r, 0: cl judicial offe~ cr 

sale o( ~ busin~ss op?~rtunity. 

(S) :ne rene .... al or extco!>ion of a ousiness 0PfY.H·tunity 

contract ~c agreement enter~d into under this chapter or priQr 

to ,Jol,. :, 1981. 

4. "f=anchisp" means a contract or aqreeme~t between a 

seller a~d a purchaser, express or implied. orally or in 

t.lrit i.nq, · ... he[f~ the parties .1qrep. to both of. the follo .... inq: 

{a) ).. franchisee is qrant:ed the tight to eng<tge in I.he 

busines$ of offeri.ng, selling, 01' distributing goods or 

services under a marketing plan prp.scribed in substa:'"ltiai part 

by a fr~~chisor. 

(b) :~e oppratlon of thl~ (rdnchisec'$ hlls~ness Illlrsuant to 

such ~1 p:ao is subst.antially ,lssociated .... ith the- franchisor's 

hll~in~ss dod trademark, servic~ m~rk, ttad~ na~e. lo?otype, 

advertis;;lg. or ot.her commercial symbol d~si<Jnati~g the 

franchi€c; or its affiliate. 

For tr.~ purpo~es. of this 5ubsect ion. "h.)nchisee·· :ne .. ~ns ,,' 

person to whon a franchise is qcanted cl.rld "franchiso," I{',ean!> it 

pprson who grants a franchise. 

4A. "Initial investl't".ent" iT".eans the t(".:":al arro\lOt a 

purchas~~ is obligated to pay under the tertns of the busiJl~sS 

opportunity contract either prior to or at the time ot thp 

d~livery of the merchandise or s~rVlces or within six ~onths 

of the pu;chaser cotn"'nencinq ope!ation of t.he l)u!')inf!5S 

oppoctlJni.:y. liowever. if PGI,tnlwt is over a p!:riod of tilT'e. 

Winitial ;~vest~ent·· mean~ t~e ~um of th(~ downpayment and the 

tot&l ~o~:~ly payments speci!ied in th~ con~ract. 

• • 

Senate rile ;.,. ;,. 

; . ··:~il'ke~.in9 ?:ar.·· r,fo,)r~!> a,jvict: or '.:~ .. ~n~I)(;. 9rovi-:IJ t<... 

lMp pur~~aser by :Mp 5~ILe; or a pe:son re,:cm~er(!(d ~y !~~ 

s~!:ler, p~t"t.'linin~ to t.he s,lle of any pr()(kct: •• e:;;Jii)1H~r.:, 

supplies. or 5'~rv~cps. ih~ advice or tlaininq may in(:l~~~. 

bo.:t lS not limited to, prepdrinq or providlr.g any oC thE.' 

follo .... inq: .. Pr(~rr.:)ti()n,'l liter'lturt~, brQct;ores. p,!~ph~"ts. or 

advertising material!>. 

b. Trctininq r~g'll·di.nq tile promotioll, operation, or 

m31lagement of the busioe!!5 op{>")rt.unity. 

c. Oper,lt:ionitl, :nana'1!~riill. tecllnical. or filltlnci"ll 

quidelin~~ or assistanc~. 

6. "O(fer" or "oCfer to !:'.ell" means :In .1t.tPlllpt to di~? .. <)~e 

of ,! business opprHtunity for val\l~. or solicitaLon of all 

offer to purchase a business opportunity. 

7. "Ongoing busin<!ss" I't".eans ,In existing busi.nt~$9 that for 

at least six nonths prior to the offer. has been op~cated from 

a specific location, has been open for business to the general 

public, and has substantially all of th~ equip~ent and 

supplies neces~ary for operatill9 the businesz. 

8. "Person" means an individual. corporation. :rust. 

p,lrtnership, incorporated or unincorporated ,)ssociation. or 

any.other legal entity. provided, however. person docs not 

include a government or qovern~pnta! subdivision or ~qe~cy. 

9. "Purchdser" tn~an9 a p0rson who enter~ into a contract 

or agrl?cl't"ent for the acquisition of a business opportunity or 

,1 person to whom <:til offet to !:wll a business oppor~unity is 

direct.ed. 

10. "Sal~" or "sell" includ~s every contract or agreement. 

of sale. contract to sell. or disposition of. ,lousiness 

opportunity or interest in a b~siness opportunity for va~ue. 

11. "S~ller" means a person who sells or offers to sell a 

business opportunity or an aqent or other perscn who direct], 

or indirectly a~t5 on behalf of 5~ch a person. "Seller" does 

:lQt includl~ thL~ I!"\edi.a i.n or by which an advecti.s~l'l".ellt ap~eara 

or is disspr:"linat(>c . 

• 
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SeC'. 2. Spctior. ')2)[L2, Code 1;'91, is 3mt~l\d(>d by striking 

th(~ section dnd ins~rtir\q in lipu ::het'(:~)f t.tit~ fol)o~ .. n<J: 

5218 2 R(ClS7RATION. 

1. Rf:QlJJIU::p.o.nn It is unlawfu: t(l off~r or sell a 

busines~ opp()rt~lnity in tni!'; st"t~ unless thf! bu~;ines:;. 

opportunity is rcgistere!1 under this chapter or is exer.rpt 

under section ')2)8.3. 

2. DISCLOStJRI::. ii. To re~i:;t('r il busi,n(:~s opportunity. 

the seller shall file with the a~~ini5trator one of the 

di$closure documents as provided in paraqraph "b" with the 

appropriate cover sheet a!:\ required by sub"H~ction 6, paraqraflh 

"b", a consent to ~e:v~ce of procp~~ as specified in 

subsection 3, and the appropriate !ef! as n:.>quired by 

subsect ion 7. 
b. "The disr::losu!'~ docurr,ent requireo in pa:aqraph "a" shall 

be in one of the following forl'\s: 

(1) A uniform franchise offering circular prefMred in 

.'lccordance with the guidelines adopted by the Ilorth AtneriC3n 

securities administrators a!'!osociation, inc .• 35 amendp.d 

throuqh September 21, 1981. The administrator may hy rule 

adopt any am(~ndment to thp unitorn franchi.s~ offering: circular 

that has been adopted by the north Nner ican securities 

administrators association, inc. 
12) A di~;clo!;ure document. prep.HC'd pursuant to tlle tedp.ral 

trade cOIl'.missiorl rul~ entitled "OisclO$urp. requirements anti 

prohibitions concerning franchising and \)usinesJ'; 0ppol'tunity 

ventures", 16 C.f.R. S 416 (1979). The admini$trator may by 

rule 3dopt any aTT'enrklent to thl! di!lclosurc documpnt prepared 

pursuant to 16 C.P.R. S 436 (1979). that has been adopted by 

th~ federal trade comnission. 
III A disclosure oocument prcp,Hed pucsuant to !'>\lbsection 

8. 
). COt~SENT TO S1:RVICl:. A s~ller ~hall f i 1£:, on a l0lrr· as 

the ad!1lin~st.rator me!.,! pJ".!:.;cribe. a~l i~'revocab!p consent 

appnintinq thp ~d~ini~trator or the artministr&tor 's SuCCf,ssor 

• 
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10 office t(l be the spll~r's at,tor~!~ to :ecelve s~:vicc o~ 

.=tn, la',dul procc$~ in ;1 r.oncrinirvll suit, .H;t)O~. n: 

pto('~(~ding <1t;'<llr.St the !;pllp.r or tlH:.> !;pller's $',lCCec;"nr, 

~xeCJtor. 0r administ:ator which arises under r,hi~ c~al)tel 

after the consent ha~ bpen filed, vl:h the sam~ forc:e and 

validity as if served personally on !h~ person filln~ the 

consent. Selvicp. rn3y bp. rnatie by leaving a C()!'I of te.e proces:..; 

in th~ oEfic~ of the adm~n:~tfator, out 15 not ~ffective 

unless the p13intiff Of p~t1tloner. ~ho ray be th(! 

ad~inislrator or the attorney general, in a suit, action, or 

proceeding. torU'lWlth sene.,> notice ct the 5erV1Cp. a'lC <1 copy 

of t~e process by r~gister~d or c~rtified mail to t~e 

defendant's or respondent's addres5 on file with th~ 

adrn~nistrator, ,lnd the ~laintif( '$ affidavit of complianc~ 

with this subsection is filed in thp. case on or betot" the 

return d3tf! or the process, i( any, 0r ""it.hin slJch furt.her 

time as the court allows. 

4. EfoTF.CTIVE OATF.. A registration autom,ltically ber.omcs 

effective upon thf! expiration of the t.enth flJll bUSlneS!; d·"lY 

,"lfter the complete filing, provided that no order has been 

issued or proceeding is pendin<} under subsp.ct ion 10. 'The 

,"ldr.dnistrator n,lY by order wa~ve or I'f~duce th(: tirnp. t:·criod 

prior to effectiveness, provide<! that '"l complete fi.l:nq h,~s 

been made. The 3dminigtrcltor m,lY by order defer the effect. ivc 

date until the expiration of the tenth full business day af~rr 

the filing of an amendment. 

S. PERIOD. The registration is effective for one yp.ar 

cOC'Jnencing on the date the registration become5 effectivf~ dn<! 

may be renewed annually lIpan the filing of a current 

disclos1\re- document acco7TIpanicd hy any docum~nt!'; or 

information that the administrator may by rule or o:der 

r~quire. Failure to renev upon the close of the orle-y~ar 

p~riod of effectivpness ~ill rl,~ult in expiration of th~ 

reqistr~tion. T~e adnin~strator may by rule or order requir~ 

the filing of a sales :eport. 

en 
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6. riLING R~I.E. The admln~5:rA~or nay hy r'Jl~ r~gulre t~~ 

fi~inq of all pr()po5~d lit~:at'Jre or ad~erl i!~:~q V(IO! to it~ 

use· 

7 • rr Ll NG rtf. 'ft'.e !;cl:'f':: :;:1(1.:'1 pay a five :lI..;lIdre(: (h~l~.:.~ 

ti~inCJ fee ..,itcl the initial disc:osur-:- ~~t.:l.t>:r~r,~ fi~ed 1lllder 

!'I.ubsp.cl.ion 2 and a two hundred fifty dollar twrlltal rene .... ill 

fee. Ti1~ admini!>t.r.lt.or shall by rule periodically !f~vi$e 

tnese fees to ensure that they ~~fray the costs of 

administration of this chapter. 

8. DISCLOStJR£ RF.Q(JIRF:M~NTS, 

,1, It is unla .... ful to after 0: sell a business opportunity 

required to b~ re9i~tered pursuant to this chaptec unle~D a 

~ritten disclosure document as filed und~r subsection 2 is 

delivered to each p1lrcha!'l.cr at 1east ton business days prior 

to the earlier of the execution by a purcha~~r of a contract 

or aqree::'lent inp~sing a bindinq leg,ll obligation on the 

purchaser or the payment by a p·.!(ch'\'SIH of any coosidecat i.()n 

in CQonection ~ith the offer or ~ale of the busine5s 

opportrJnity. 
b. 'The disclosure dOC\lmt~nt Sh~111 have .1 cover sheet ,"'oieh 

is e-ntitl~d, in at least t£.'n'·poinl bold 

REQUIRED BY TOWA LAW." Under the title 

type, 

shall 

"DISCLOSURE 

appear tnt' 
"The followinq statement in at lpast ten-point type: 

reqi~tration of this business opport.unity does not constitute 

appro .... al. recommendation. Qr endorse:nent by the state of ro· .. ·a. 

'The information contained in thi.s riis...:losurc document has not 

been veri(ied by this ~tate, rf you h~ve any qu~stions 01 

concerns ."lbout this investment. se~k professional advice 

before you siqn a contract. or ;n<!~e any paynent. '{au are to he 

provided ten (10) bUSln~ss days :0 revi.ew this document befote 

~iqnin9 a contract or agr~e~ent 0[ ~akinq any pay~ent to the 

seller or the seller's rt'pr~s~ntative." 
The seller's name and prinC~?d~ bUSln~~s address. along 

with the dal~ at tile disclosure (l~cIJ~ent. shal~ also be 

pro~ided on the cover sheet. N.") 0 t Iv .. ' r in(ormatiOn shall 

"p?~~~r on the (,,~.,,-r.!"" sh'~I~t 

I' 

:; .,. ; - ,~ ~, ' .J,~; R 

~Ip,; -.:).~ ~:-~~t': I; \ ~.I: I .~ , ; ". '" I " .• :; 

:)' .'.7', ;:) :":b,,,·ct. i)" ~, . ;. )<! ~ .)E'~' ., ,) ,. .. :,.', 

(:I)':·''''~ :'" 5~',~·. <: .. ".;: , t i':~ ~:-:"i ·.c· .... 1 ~ • •. 1'.1 I. . 

. ; :1t: .. i;l~"~; ",~,j :~''''~ \ .. ~..!. Cld,;-,o: '~ .... , -:;' to'· :.Q 

.,:. .. ;~"-': .... ):l~; :_:tl'.) ... < ~ ~ t;o;·.'1''. .-. I'· . .... t;o (I f r I .'): ~ ·.l • ,. • t h.~ 

':r".; "';!>~)·'~'.'!1I1t.! If' .;t" :-,~ 

2) ."r.t:' n,";'_' o( t;-,~ .><£,:·Q.r, ·..rt'.i'~;''':·~ '.tJ- ,~::;.' .... ; (:.~~'" 

o V":~ as ,,:, ::,,!j':: .. :;Ji'!:, '~'H':.(~~~:;h:~). cv:;;<~:·· ,,): 0·.' 

'.:/; ':11": ;.l,:::~~~~ ~)f'. '" .. ';":1 t·he ;~l~·:r ~.,\: '!O·ll'. '.' r} .. 'I'-:, 

c ~t\':~J~; t.:) C0 t!\!~l~~~:l';: ,1"1"j t!",~ n~-e :.f '~"'.J :~ .. ! .. ~:' Ct 

. _ .. ::~d ...:'.)n·.)rlY : Ir ~'. <:,I'<j;!(:;e ~ {" o.;';::'oC-":-, ~.''':'';;H:I:· . 

~.:. p~:C~~~~!""3 or ~hdt ~:_~ ~!k~ ~es~0n~i~_i~ty ~0: 

!;:J:~-~'~~s ma~~ by ~~~ ~I~,.~r. 

11 ~hE~ ~dW~S, nJdres~~ .. , an~ :lt~.~S t~ :~p ~(,~:~r's 

:'.' .,~<>.s. di~~:<:tors. ~.t"uS:.P'?~;. g'?n":r,~i r.:.J.Tla<;~:!., ::':·~:".C~p,L 

(~';' ~;:' .• v,~:;, agenl.s, ~,...\~ ar~' o~~t'e ?~:r;on:; c1ra~q(,(~ ..... th 

r,"f,~:():-r~;::)ilil.y for t.he sel:~r's ·o1l5inf':".!; a('::.ivit:'!!s relati-:j 

to th~ sale of the bus~nes5 ()ppa=tunity. 

: .. ) ?:i:H bl\sint~:;~ e:-cpc:ier.ce of ttl>: Sldlp.r rel.Hir,g .~) 

":;.cs .... e:;~ OPlhHtuni.ties :Tlc~lIdi.r.q all Q! the f~1:owin9: 
.:.) ?ni.' naro, addres~, and a des~=ipt"i~n of ar.'l ~us~n~ss 

o~,0rt~n::1 pt"evl~us~? cf~e=~~ b'l th~ ~~LI~~, 

::,) :t.e l?n~t;, c.t ·:,ra~ "_,'~ $>!ll._'~_ >c1~ o~~~reoi e"r:.1 suc.~. 

h'I~~~ess ;'t)p~rtu~lty, 

!c) ~he l~~q~~ of [~W~ th~ sellee ta~ ~G~duct~d the 

:-".I:;ir.es,. ... oppal·t.lInity ccr:('r.tl/ being cffdrer. ~.o the purchaser, 

(~,) ",hth respe(':~ to p.<lch ;:erson l.den~iri!:'d ~~ $ubpa:aqraph 

()~, al~ of th~ follcw.~9: 

(a) A d(~scriptic~ of t~e p~tSCn'5 businp.s:' -:-xperience !o: 

th~ ~en~'lear pericd pc~ced~nq the f~linq datp ~f :his 

O. "C~O";I:'(> d0curne:-rt. :~e description clf bllsiness experler.ce 

~~~i~ :i~~ ?ri~c~?~l ocrupJ:IJns an~ e~ploye=s, 
!b) A lis~i~~ cf t~~ pq=~0n'f, ed~catiC~3~ ar~ ?rofess~~~d~ 

t \:;';r;ro\.ad, lr.c;',_-!i"q " .. 1'-' ."IT~:" :)f !;ch{")o~s .1t~enc.,~'~ and 

cl~c:f':~S :e~,'i~e1, ~~d a~y ::~~r infO'r"",!~.i~rl tn .. : 

• 
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demc-..r.str.He !;-Jff~Cl€'nt knO\.:lrcse J,r,: (>xpf!rierl(,:f? to !~,~clor:Tl tt~(> 

services ?:OP05PC. 
(6) i~:~~ther a:1Y (if the fQllolo'ir.9 apply t,) the 5~llt~r (l~ 

any p(fcson ~dp~ti!iec. in Subp.~f.=tqTa!.'h (1): 

ca. The selle: or other person has hepn convicted of a 

{I!lony. pleadp.d nolo contende~p. to a felony chargl:.'. or hilS 

been the s~bjcct of a criminal, civil, or administrative 

procp.edin9 .. dlp.qir.q thp. violation -:;.f cl businp5s opportunity 

1 a .... , securiti~s ld.".l, com:"oditic5 l~''', or franchise l~'''', or 

alleq in9 fraud or dE'C'~it. embezz)clT'ent, fraudulent C'()nvel'$:::>n. 

restraint of trd.d~. an unfair or dpceptivc practice. 

J'l\ir.~)ppcopcia~ion of propf?rt'i. or ClV\kinq comparable 

allegations. 
lb. Th~ seller or other person has filed for bankruptcy. 

becn ad judgl"d bank r upt. or b~en l'eo:-q~r. i zed dup. to insolvency. 

or was an cwner, principal officer. or general partner of a 

person, or any other person that 11<','5 filed for bankruptcy oe 

\oIas adjudged bankrupt, or been rcor<l,\nized due to insolvency 

durinq the last ~even years. 

(7) The narr.e of any person identified i.n subpal'c'lgraptl (6 •• 

the nature of and the parties to the action or proceedinq, thp. 

court or other (Ol'un, the date of the institution of the 

action. the docket reference~ to the action. the current 

status of the action or proceeding, the teerns ,')nd conditio"s 

of any order or decree. and the penalties or damages assessed 

and ter~s of settlement. 
(8) The initial payment required. or if the exact amount 

cannot be determined, cl detailed esti~ate of the amount of the 

initial pay~ent to be ~ade to the seller. 

(9. A detailed description of tll~ actual services the 

seller agrees to perform for the purchas~r. 

flO) A d~tailed description of any traininq the seller 

ag(~~S to provide tor the pueC'hi.\S~r 

(II) A detal~ed dp.scription of s~r~ices the sellpr agrees 

to pcrforll'. !.r'I cor.nection "-lth tt'l! placo?1IIent of e-q'Jip:TIen<::, 

• ~ 
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prcd1Jct~, 0: 5\1pplif~s ,!!::: .: loc,ll, ion, ;'5 '.11;11 <1, <'lny M~:E't·:n~·"t 

n,~ce!)s.~~y In ()rdpf to IC:';,lt.P ot opp.r,~~I! __ 'qo.:;r.:H'fI~, pro~.:ct~. 

or s1Jpp~ie5 on premis~5 ~~ich ale not owned or lp~ged ~y th~ 

putCh.:,srr or !;cllrr. 

(12) A <letitiled de!;c:-=:,ptiotl of ,)ny licf!ns!? or petmlt t.hiH 

.... i11 be necrs!>J1ry i(l orce-: [or thc purchas~r to enqag(! ~~1 Ot 

OP"t',lt~ the husines!-' op'=....,.:;:'t:lJnit.:~'. 

(1J) The bu~i.nE.'.!';S oF-'?:>rtunity !)eI1~r that i$ requ!.r~d to 

secur~ Cl bond pur:~uant "It::.> sect. ion SlJB.4 shall includL" i.n t.: ht 

disclosure document the ::)llo"-in<) st.at~rirnt: "f':i required by 

thp Sti.lt~ of Iowa. t,h!'! ~('!lp.r hd~ securerl ,,) bond i!>:~uec by 

(insert na:"lc and aodt'e'S~-; ':If ~\lrety comp.ny), a S\It'E'ty company. 

,')uthoc\.zed to do busine!.-='>5 i.n this Fot,i\te. Before s.iqni~g a 

contract o( aqreenent tc:::> ?urc:hase thl'S bugin'~~s op~ortuni.ty. 

you should chec~ with t'-':e S\lr~ty cO:Tlpany to dt~t('rmine thf!> 

bond's current status." 

(l~) Any represcnta ~iong made by the acller to the 

purchas~r concerning sa J.es ()r earnings th.llt n'Vi bc ",ad~ from 

thi5 business opportuni ty, including, "out not ljrnit('o.l to th('< 

followinq: 

(a) The basc.:. or as 5'''::lptions for any actual. averaSe, 

projccted, or forecaste.c 5illes, profits, lncome, or earning!;. 

(b) The total numb(' r of purchasers who. within a period on=: 

three years of the dc'lt~ o! the disclo~ure dO<:llrent., purchast'!:1 

it business opportunity .inoJolvinq the product. I':qui.prent, 

suppli.e!>, or services b ~l(\9 o(f~red to the pUf( .. h~)Ser. 

(c) The total numbe r of purch~sers ""ho. I.'ithin throC!f! yearss 

of the date of the di sc losure document. purchased a business 

opportunity involving t he product, equipment, supplies. or 

sp.rvices being otfer~d t.o the purchaser .... ho. to the seller's 

knol.'ledge. have actuall y ~eceived earninqs in t,he arount or 

range 5p~cified. 

C1S) A detailed des cr~ption of the ~lcments of d 9u~rante·e 

!'"lade by a se-ller to a p,.\;:C":lM;cr. 1'he description s.hal~ 

i.ncl'Jde, but is f'')t ~ill\t i: .... d t.o, the durat.ion, terms, scope, 

condi~ions. ar.d ·.irl"l::ar I.':'S of th~ q'Jdrant.el':. 

(J) 
"T1 
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(16) ~ statcm~nt inc~~~in9 all of tMc f()llowinq: 

(il) ihe total nUGhe: ~f busine~G cpp?r:uni~i~s tha: ar~ 

:~H~ $dmc or simi lar in nc\~,'H~ t.o ~h()i:>t' bt>ing sold or org,lniz(>,j 

by the sell!?r. 
('0) The names ,,,nd ~ddreq5C5 of p\lr(:h,lscrs who hdvr 

requested a refund Ot rcscissi.on from the ~wl}p.r .... ithin t.ht~ 

last twelve mont.h9 and the n\lmbL~r of those who ilavf~ recciv('ri 

the refund or rC5cis~ion. 

(e) The total nu~ber of business opportllnLties the seller 

intends to sell i.n this ~tatp. ""ithin thf!' next t .... t>lve months. 

(d) The total number of purchasers known to the scller to 

have fail~d in the b~s.in~5s opportunity. 
(17) A state~ent d~sctibin9 any contr~ctual restrictions. 

prohibitions, or limitations on th~ purchaser's conduct. 

Attach a copy of. all husi'less opport,unit:ips and oth(!( 

contracts or aqreements proposed for use or in use in this 

state including. l.Iithuut lir:'litation. all le,lsP agreerrents, 

option agreements, ann pUTcha!>c agreprttenls. 

(18) The rights and obligations of the seller and the 

purchaser regarding tprllllnation of the blJ!'Iiness opport:unity 

contract or agreempnt. 
(19) A statement accurately rlesc:ribing the grounds upon 

~hich the purchaser may initiatc legal action to ter~inate thp 

business opportunity con~rdct or agreement. 

(20) A copy of the rnO'3t recent audited fin.lncial stclitelllPnt 

of the seller. prepared within thirteen ~onths of the first 

offer in this state, together with ,1 statcr'!ent of any material 

changes in the financial condition elf the seller fro:TI that 

date. The administrator may allow the !>ell~r to submit a 

limited review in order to satisfy the requirements of 

subparagr<'ph (13). 
(21) A list of the st~tes in whict; this business 

opportunity is reqistered. 
l21) A list: of the s·_atl~5 in ·.Jt~ic;'l ':.his di~;clo~.ure 

docunent if, Oil fill:>. 
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(21,) .<\ li~t: cC thf' statc S '",hie" ('i:'If! ~leni(>~I, 5U:;~H':ij('d. 0: 

revo~ed the rcglGtra~ion c)f tl~'.!; b\lsir.'~:;s or;'<H~unity 

t 24) A ~ection ~ntit,led "Risk fi!.ct~~s" c(.)ntai~in~ it se:':c!> 

of '!)~\\>tt c('ncis.~ !;tateme:'.lS sumnclrit.ir~ t)H~ princip,ll ("ctC!!; 

whIch make U'Ii!;. businc5s oppoortunit.y 01 hlqll risk 01 on",: of i1 

sp~culi\tivf! natllre. r.ach st'. .1temp.nt sr.dl1 includp. cl c:r05S­

ce(p.rl'!nCL~ to t.h(~ paqp. on whi ch furthp.r inform,Hion regardin<,j 

th~lt risk f,lctor Ciln be fou, .... d in th~ (:isclosurc dc-..cuml!nt. 

l2S) An;' addit.ional infc;:..rmation do!; ~he adr,-.inistcatcr n"y 

rpquire by rule or order. 

9. CONTRACT OR AGR~I£~P;N'L' PROViSIONS: 

a. It is ur.lawful to otE~r or S(!l1 a businesz opp~ctunity 

required to b~ rt~C)if,tcred u"le:;;5 thp. b\lSir.f~SS opportun:ty 

contr,let or aqrel'lf,er\l lS in ""riting drd a copy of Ule contract 

or agreemp.nt iz given to th-= purchaser at the t imp. tClP. 

p\ltchaser siqr.s th~ contract::. or agree:-:,ent. 

h. 1'he contract or agreE='!cnent is subject to this chaptet 

and section 714.16. 
(:. Contracts or clgreem~r.lts shall set fortl1 in at le,}st 

tcn-point type or equivalent·. size. if hand·..rritteCl, .111 of thp. 

following: 
(l) The ten's and condi 1:. ions of any dnd all paymcnt.s due 

to tbe seller. 
(2) The- ~pller's princi.7'c'll businesz address 'lnd the nar:'le 

and address of the seller's aqent in this state authorized to 

reccive service of process. 
(3) The businezf, forr'! 0 f the seller. wheth~r corporate. 

partnership, or otherl.lise. 
(4) The- delivery date. or I.IhE!n the co"tract provi.des for a 

pe-riodic delivery of items to the- purchaser. the approxi~ate 

delivel'Y datp. 0t the produc·t. equlpnent. or supplips the 

!>cller IS to de~ vJer to the· purchaser to enable the purChaSE!f 

to start b\l~iness. 
({':o) ',,'bet.hpr ·,he pcoduct_ cqllip~cr.t, or s\lp~li('s ,H(? LO bt' 

dellve:~d to the purcha~er' s home or b~slnc5s addre~s or a(~ 

• 
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to b~ p;~ced or cilused t(l be p:ac~d by the spller at location~ 

o .... :1e<l or manaqed by ~ers0ns ot~p:r than t(le purch.,s~r. 
(6) .\ statem(~r:t that a<:cura:ely states t.he pllrcrl"ser's 

eiqht to void the C(lntr~ct unde~ tIle (:irc~~stances ilOd in thl! 

~.nner set. forth in spction S2J3.t. 

(1) The canc~llation statc~ent appearing in section Al.J. 

10. DENIAL, SllSPf.f~SlON, OR ~F.VOCAl'ION Of' REG1Sl'RATION. 

a. Th~ administrator may is~u~ an order denying 
ef feet i I/E!ness to, or suspend inq or t'~vok.i nq the etc p.ct i ven!!!>!.'. 

of. any reqistration if the adninlstrator finds that the order 

is in the public interest and a'y of the follouing: 
(1) The reqistration as of its effective date or as of any 

earlier date in the case of a~ oeder denyinq effeeLivenr!~s. 

any am~ndment as of its effective date. or any repott is 
inconplete in any naterial respect or co~tains any st~ternent 

which is. in the light of the circurr,!.tdnces under uhich it was 

ma,de, dl!t('r(llin~d by the admin~strator to be fal!'!op. or 

misleadinq with respect to any ~at('rial fact. 
(2) Any provision of this chapt.er or any rule. older. or 

condition l,l\o'flJlly imposed unc!er this ch<lpter has been 

willfully violated, in connecti~n with the business 

opportunity. by either of the followinq: 
(a) The person filing the registration. 
(b) The zeller, any partner, officer, or director of the 

seller. any person occupying a si~ilar status or performing 

similar functions, or any person directly or indirectly 
controllinq or controlled by the splier, but only if the 

person filing the registration is directly or indirectly 

controlled by or acting for th~ seller. 
(3) The business opportunity registered or sought to be 

r~qistered is the Bubject of an administriltive order denying. 

suspending. or re"'o~lnq ., re!qistration or a perm.anl~!lt or 
tef"lp?rdry injunction of any cou:-t of co:npetf!nt juri'3diction. 

Ho~~ver, thl! ad~inisteato: 9hail nol do ~ither of the 

(oilc...,inq: 

• 
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(a) lnsti~ute a pro~eedinq aqains: an ~:!~cti~e 

re'1i:Hrat.ion undl!f :ni,. pa(i\graph \":"Iefl, th~' .,nl: Yf>:,lC tc.)rn nil' 
d.lte of t.he 0rdf~r Of injllnction ndi.ed on. 

(il) f.nt.e~ an order under this p,,:agt"ap:~ .?n t.h" b,~:;)!> of ?:'. 

order (lr lnjllnctlon ent.ered lloder ~ny oth~: state act ~nless 

that order or injunction ... a:; based on facts which w0uld 
currently constitule a ground for an order ~n.ier this section 

(4) The seller's enteqHifi,e or m<'thod c~ busine"s, 'H that 

of the }l\l~i()ess opportllnity. includes Of ·"'c:;ld include 

ilctivities which ,He or ,""ould be illegal' wr;e("f~ pertorned. 
(5) Ti'ie business opporhlOity or the:of~el'inq of.1 husinc!Os 

opportunity has "'(Hked or tended to · .. ·or~ cl :C<Hld upon 

purch"sers or ... ·ou1d Ope(~lte to wor~ such a fraud. 
(6) There ha; been d failure to Eil~ a~y documents or 

information reqllired under suhsection 2. 
("1) The seller ha~ failed to pay the proper (ilinq fee. 

llo'.leVel·, the adrr,:'nist rator shall vacate any oeder issued 
pur'Guant to thi~ !>ubparclgraph when tile deficiency h,lS been 

corrected. 
(8) Tnp. seller's literature or advertising is Mi~leadi~g, 

incorr~ct. inco~91~te, or deceptiv~. 
b. The! admir.:strator Shilll not institute a proceeding 

under thi.s su'oSp.ct ion aqainst an eft~ctive registration on tl:e 
basis o( a fact or transacti.on known to the ,"ldministrato( vh(~n 

the registration became effective unless the proce~din9 Is 

instituted thirty days after the effective dat~ of the 

registration. 
c. (1) The administI .. ~tor (llay by order ~lInmarily postpone 

or suspend th~ effectivenesR of the reqistration pendinq final 

determinat.ion of. a proceeding under this slIb'Gection. 
(2) Upon '~he entry of a SUJ1\i'·ary order, the admini!'!otratot 

shall promptly r=tify the seller that the ord~r has b~p.n 

en~ered and of :~e rea~on5 for entering the order and that 

within fifteen ~~ys after the r~ceipt of a writt~ll C~q~P'5t t.t:e 

matt~r will be Si: do~n (or h~Arinq. 

en 
"T1 
U1 ... 
<0 



S~n<'.t ~ rlle ~19, p. 1'3 

(lJ It no hedring i~ req\le~;I,p.r! C~)(> oreer ~lil r(.':"Iit:l", In 

effect until 

If <1 heating 

it i!; ;TIcl1ified or \lacdled by t.hL' <\drninl!;t.rat0t 

1:; r(?4Uest.ed or ordpred, the .1dmin:'stral,or r;IY 

modify or \Ideate the ord~c or e~tend the ()rder until fln~l 

det.ermination. 
d. 1\ SUmtncHy ord('r shall not b~ entered undel any part. of 

this sub:',ection, f!xcept under subparilgraph 41) of paraqr •• ph 

"C". vithout. appropriate noticp to the !;cller, an opportunity 

for hl"aring, and ""ritten finrlings of f,"lct and conclusions of 

la~ in accordance ~ith chapter 171\. 

e. The ad~irlistrator may vacate or modify an ordet isslJ(d 

under this sIJbsect.ion if the administ,rator finds that the con­

Jitions which pro~pted its entry hAve changed cr t.hat it is 

otherwise in the public int.erest to do so. 
Sec. 3. Section '323B.3. Code 1991, is .1;,-,ended by stdk.ing 

the section and insertinq in lieu thereof thf! followinq: 

S2JB. J r.XEMP?ION5 rROM Rt..'CISTRA1'ION AND DrSCLOSURt-:. 

I. TYPES OF EXR~PTIONS. The following busil\e~;s 

opportunities are exe:TIpt from thp requirempnts of section 

S2JS.2: 

a. 'The olf~I' or sale of a business opportunity if the 

purchaser is a bank, savings and Loan associdtion. trust 

conpany, insurance co:npany, credit union, or investl'flent 

cC:'"Ip.:'lny M; defined by the fede(c"tl Inve:;tment Comp"ny Act of 

1940, a pension or proftt.-sh.Hinq tru9t, or other financi.ll 

institution or institutional buyer. or a dealer registered 

pursuant to ch,lpter S02, .... hether the purchaser is acting fo' 

itself or in a fiduCiary capacity. 

b. 'rhe offer or sale of oil busines~ oPP<Htunity which is 

df!fined as a franchise under section '3238.1, subsection 4, 

provide~ that the seller d~livers to each purcha~er at the 

earlier of tho first personal ~eeting between t.he seller and 

the purchaser. or ten business dais prior to th~ parlier of 

t.he execut.ion by a purchas(·t of a contract or aql'ePlllen: 

impo!linq cl hinding legitl obllqation on the purch,lser or lI:e 

• • 
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P'!·i,~ ... nt by.! pllrcr,'l~;t.'[ of iI'.'! (":or:si<.!..-:-:.lticr' ;'1 C(JlH)I~('::,i:)n ",itt·. 

the ')ff~1 :)( ~,,'ll! of t.r.e: 'DUS':1t~5:> cf'p)r~,· .. Hli.:·, 

following disclosure d?cu~ents: 

one of t. til;> 

(It A uniform flarl(:h1SL"'offl"ri~g cic~ul~r pr~Pdred in 

acc(lI'dance ·.nth the guioJ~lin('s ad{)ptE.'d by the north J\.r:'Ier;Cr1r, 

s~curilies adninistrators association. inc .. as anended 

thcCIJqh ~;t·pte .. n':Jec 21. ~98). 

(2) A disclo!;urc document prepaced pUfSJ~~t. to the fed~ral 

trace conmi.ssion rul.:' entitle,j "nisclosure ~"qui.re:-1ents and 

pror.ibitions concetnir.g franchising and bUa~t'l"$!; opportunit,y 

ventures", 16 r.r.R. 5 4)6 (1979). 

P()r the purpose!'> or this para9raph • .t pecson,.l (l'.PPt ir·9 

means a face-to-face meet~ng betwl;>en ttle pu:c~a$er dnd the 

zel~er or their r~pcesentatives. which t~ held for t.he pu:pose 

of di!lcussing the oftet or sale of a business oppactunity. 

The adrT,jr)i!;tl'clt.Of may by rul~ adopt 'lny .)11",pndmellt to thl~ 

uniform ftancnise"offerinq circular th,lt. has bp(~n "dopted by 

the- north AIr.eric.)n sC'curities ,'dm.inistr~tors as~ocl .. tion, 

inc., or any ~lm.endrnent to the disclosurt! doc~l:ncnt prepiHed 

P'J[!w"nt to the federal. trade cQr:ut'1ission rule entitled 

"Oisclosure c~quircments and proh~bitiohs concerninq 

fr,"lnchi5inq and busines,; opportunity ventures", 16 C.F.R. S 

436 (19'J9). tbat has been adopted by the federal trade 

comflUS510n. 
c. The offer or sale o{ a business opportunity for which 

the cash p,"lyment made by a pUrCha!lfH does not exceed five 

hundred dollars and the payr.ent is mad~ for the not-for-profit 

sale of sal~s demonstration equipment, naterial, or samples, 

or the paynent is made- for produr.t inventory sold to the 

porchas~r at a bona fide wholesale pri.ce. 

d. T'he ofter or sale of a business op~ortllnity which the 

administrator ex~mpts by ord~r or a cla$s of bu~iness oppor­

to~iti~~ ... ·hich the acmini5t1',ltor exempts by rule upon the 

fi!"1dinq t,hctt the eyemption would not bp: con'.r<!cj 1;0 publi.c 

i~tere~t and that re9iatratio~ wrluld not be npc~sG<\ry or ap­

prcptiate: for ~hc protection of purchaue:rs . 
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2. Df:~IA(, OR REVOCATION or l::xn'.PUONS. 

a. The ad~inisLrato, ~ay by oc,i~r dony or rc~()k~ d~ 

(,)((,CTlI)t.~on sp0cifi~d i.n th~5 $p.c.:ti~)n ...,I~,h rp.spl~c~, to it p.\l­

tieular oftf!'ring ot one or /Il()rl': bu~)I\~s.!) OPilQrtll()itll~:;. All 

ordp.1' shall not h~ entf;':red wi.thout appro~Hiate pdor notice tc 

all interested partie~, opportunity foc hearing. and ~citten 

findings of fact and conclus.ion!> of Ie,' .. ·. 

50 

b. tf the public interest or the protection ot purcha~cr~ 

rpquirps, the administrator may by order aunmarily deny or 

revoke any of the specifili>d exclt.ptions pcndioq final detl!!-' 

!!'Iinat,ion of any procepdlrv]!'> unr!er tlli!". section. Upon cotry of 

the order, the ad~inistrator shall pronptly notify all 
interes:~d parties that it has been ~ntered and of the reasons 

for enterinq the order and that within fifteen days of the 
r~ceipt of a writt~n request the ~attp.r will be set do~n for 

he ilrin9. If a hearing is not regucstl:'d the order Sh311 re-nain 

in effect until it is modified or vacatpd by the 
administrator. If a hearing is requested or ordpred, the 
administrator shall flot rr.orlify or yacate the order or extend 

it until final determi.nation. 
c. An order under this section shall not operate retro-

actively. 
d. A person does not yi.olate section 5238.2 by reason of 

an offer or sale eff~cted aft~r the entry of an order under 
paragr.,ph "b" if the person sustains the burden of proof that 

the person did not know, and in the exercise of reasonable 

car~ could not have known, of the order. 

3. BURDEN Of PROOF. In an ad~inistrative, civil. or 

criroinal proceedinq relate~ to this chapter. the burden o{ 

ptovinq an exemption, an exception from a definition, or an 
~xcllJsion fro:n this chapter. is upon the pprson r:laiminq it. 

Sec. 4. S~ction ')231\.4, Cede 1991, it. "ul\endt~d hy striking 

tlle sec:ion and insertinq in lli'fl1 thf!reof tht' tollo'.d.ng: 

52)8.4 BlNIHUM NE.T WOI~TH OH BONi) REQU1Rf:HI::NT. 

• • 
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1. In connection with 3n offor or S3!'~ 0f a ~,;~i~e!~s 

opP:')r!.U:1l.ty •• l S(!l.l(>( shall :lOt. ma\(f~ (')f IJ~.e a 1'.;' (..~' tLt~ ro?:pr,,­

$entation~ set forth in section 5233.1. subspctio~ 3. 

part\qraph "<l". !Hlbp.\C.1(]raph:; (4) and <5 •• unl~:~a the !:ord,l':r 
ha:. at -'Ill tines a rninirnurt'. net worth of twenty-fioJ'~ thOUS<lnd 

dollars dS det~rmined in accordanc~ with qenerally accppted 
accounting principles. In lieo of thp. mifllrr.urn n!~t worth 

requLrl'ment, the ad~inist(ator may. by rule or order. 

a business opportunity seller to obtain a surety bond 

rC<I\,;Lr~ 

issue,j 

by a SUrf!ty company authol'ized to do buSl.lleS!; in t:,i.s !;tat,(!,. 
'The stlrety hond nu!'>t. be in an amount nolle'S!'> Ulan twenty-fiv~ 

thousand dollars and Sh,111 be for lh~ bp.netit of any 
purChaser. The administrdtor ~ay by rule or order increas~ 

the amount of the bond for t.he protection of purchd!>f!rS and 

~a'l require t.he seller t() tile reports of all salp.s in this 

state to determine the appropr iate .,,,".ount of bond. 
2. If the seller is requited to obtain a suc~ty bond. the 

seller shall maintain a !>urety bond for the dur.ltion ot the 

guarantee or representation givin9 ri~e to t.he surety bond 
requif(~rnent. Upon expiration of the pel'iod of t;'(> quacante~, 

th~ sell!!r m.1Y a110· ... the surety bond to lapse if th~ s~ller 

qiYf!S not ice to the administrator and all business opport.unity 

purchasero in this stat~ at least thirty day~ prior to th~ 

lapse of the bond. 
Sec. S. Section 523B.I). Code Ig91, is. amended by strikinq 

th~ section and inserting in lieu ther~of the followinq: 

1)238. S AD!-!INIS'l'RA'l'IVE FILES ANO OP[NIO~S. 

1. A document is filed when the docuC!',enl is receiv~d by 

the administrator. 
2. Th~ administrator shall keep a tegister of all appli­

cations for registrat.ion and disclosure docu~ent~ which are or 

have b~en ~ff~ctiv~ und~r this chapter and all ord~rs Which 

have bpen entered Iinder this chapter. 
3, Unlos5 o~~lerwis~ provided by law. a fPqi5tration 

$t<1temp.nt .• filing. appli<'at~on, or r",port fil~d · ... ith t.he 

.ld::ninistratof l~; ope:' fo~ PII·".l!; ins.pf.'ction. 

(J) 
"T1 
U1 ... 
ct> 
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•• ThP administrator ~al ~onor J writtP~ r~q~rsl !fC~ dn 

inter€!5teli gerson for an ~n~,,~:prpt.1tiv.~ 0?:oil);i o..!pon :,t',(: Poly·· 

I"'ent: of " fee Ot onc hundrec dollAr", 

Sec. 6. Section S2ll3.7. Cod~ 1991, is ,\mend",d by !')~.rlk.i;'l(J 

the section and inserting i:1 lie\l ther(~of the follQ .... ing: 

52]8,7 LIAUILIT~ -- RE~~~I~S. 

1, a, A person ~ho vio~ate9 section 523R,~ or se~tion 

523B.2, sUQs~clion 1. 6, or 9. i.s li<lble to t}le pur<:-h,15er in 

an action for rescission of the agree:1cI't. or for r~covt>:y of 

all. monP.'Y or otlle:- valll~lhle con$ideralion 9aid foe tiw 

busin~ss opportunity, clnd for act'ual damagps I.ogether ... ith 

intereRt as determined pur~~ant to section 668.1) frc~ the 

date ot sale. r~asonable ~ttorney's fees. and court cos~s, 

h. A person ~ho violates section 5238.12, subsection 2 or 

3. is liable to the purchaser who may sue either ilt lav or L~ 

equity fot rescission. or {or recovpry of all money or other 

valuable consideration paid for the business opport\lIlitV, .lod 

for the recovery of trebl~ da~age~ together with interf"!st as 
delermil'ed pursuant to section 668.13 from the date of sale. 

reasonable attorney's f~es. and CQII:-t costs. 
c, A person who vlolate6 section 5238.2, subsection 8, or 

section 5238.12. subsection 2 or 1. or who breaches a ~usines~ 

opportunity contt~ct or agreement or an obligation arlsir.q 

under the contract or aqree~ent. i5 liable to the purchaspr 

who may sue the surety of the seller's bond. eith~r at law or 

in equity, to recover all money or other valuable 

consideration paid for the business opportunity and actual 

da~ag~s, together with interest as determined pursuant to 

se<:-tion 668.13 from the date of ~ale. reasonable attorney's 

fces. and court costs. The liability of the surety shall not 

ext'~ed thp ar:lount oi the hondo 
2. 8v~ry person who directly or indircctly controls ,1 

party liable under this sec':ion. ev~ry 9artllPr in a 

p,HtnershLp so 1i,lole. cvPt:-- princip.l1 e:u:cut.i'Je ofticer or 

direct,or of a CO:90ra~ion so liable. i!Ve:y p~rs:)n occ~pyin9 a 

• It 
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f.1:n:.l.H :;~,1:,;J~; In, or ~)I~'forrr.i.ng simil:H fIlIlC',!(,r,'; :0(, anti 

,-~vCl'y enpil)yce ot, ,~ p,-Hty ",0 lli!ble ·r.? nJ.tec~ally ,~~J!; i., 

th~ act or transdc~ion constituting the violation ~~ dlso 

liahie jOintly and se'J":dlly I.'it:h and :-:. the S,!",(, o:xl~r~t ,IS 

the party, u;"lles~~ I:h~ pecsor'l li.able ,lS a rl?sult of t~~ 

person'~ relationship ~ith the liable pa~ty as de(:ncd undpr 

this s"ction prove~" I,hat. the pf~rson di'; not I.: ne· .. · , ,100.) in the 

exercisp. of r~a:>onable (:-are c:ould not :'i!V(' )(no· ... o o( t.he 

existence of the filets 91vinQ rise to :Mc alleged liability. 

f..monq toe persons held I iabie. a pany payil'~ rtI::>re th<tn the 

party's pt!rcl!ntaqp share of dal"laqes m.:., rec{)Vel judqr\l!t'lt for 

contribution upon motion to the court or in a s('parat,~ ,\ctior.. 

3. An .1ctiol' Sh,111 not he rnaintaH·.~d under this spction 

\lnless comm~nced within three years at::er th,-~ act or 

transaction constituting the violation •. or within one year 

ait~r the discovery of the facts constituLinq the violation, 

whichev~r period later expires. 
4. 'l'hp rights and remedi~s availahle p\lr~llJlnt to thir~ 

chapter are in addi.tion to any oLher r iqhts or rcmf"!dies th~lt 

may exist at law or in equity. 
Spc. 7. Section S2)R.S, ~ubsection 2. Codp 1991. is 

amended by ~tcikin9 the subs~ction and inserting in li~u 

thereof thc tollo'.dnq: 
2. a. The administratol may do .lny of till! following: 

~l) Make public or private investlgations within or 

out~ide of this state as th~ administrator deems neces~ary to 

derernine ~hether a person has violat~d or is about to violate 

a provi$ion of this chapter or a rule or order undpr this 

chapter. or to aid in the enforccment of this chapter or in 

the prpscribing of rules and forms \lOdcr this <:-hapter, 
(2) Require or permit a person to file a ~tatement. under 

o~th or otherwise as the administrator determin~s. as to all 

the facts and circu~stances concerning the matter to be 

i (lYe'S t i. ga t ert, 

• 



• 
Sen,ltt' file 51'), p. 21 

(J) Publish information c:onct7~f)in9 ,) ;;iol.ltlOn o( t.his 

chapter or 3 violation ot a tulc or order unde: this chapt~r. 

b. for the p\lrpos~ of ,11l inve~.;t iqdtion or proccf:>ding un(!p! 

lhi5 chapter, the administrator or an o(fic~( ~e5iqnated by 

the administc,)tor may administer oath'S and affirmations, 

!H.lbpoE.'na '.o'itnesses. compel the attendanc~ of .... itnesses. t<l.~e 

evidence and rp.q~ire the production of books, papers. 

correspondence, rrcmoranda, aq!ecm~nts. or other dOCUMents or 

records \o'hich the "dmini5trator deems relevant or material to 

the inquiry. 
c. If a ptHSQrl (('sisLs or refuses to obp.y a slJbpoencl 

issued to that person, the distric:t court upon application by 

th~ ad~inistrator may issue to the p~r~on an ord~r rcquiring 

the person to appe.H before the adrninistrator. to produce 

documentary evid~nc~ if so ordered, or to give p.vidp.ncc 

related to the matter under investiqdtion. Failure to obey 

the order of the court is punishable as a contenpt of court. 

d. A person is not pxcused fro~ attending and t~stifyin~ 

Of fran producing a document or r~cord before the 

administrator or an officer designated by the administrator, 

on th~ grounds that the testimony or evidence. docunentary or 

oth~rwise. required by the administrator may tend to 

incrimirwte th~ person or subject thp. person to a penalty or 

forfeitul't'~. However. an individual shall not be prosecuted or 

subjected to a penalty or fodei ture on account of a 

transaction. matter, or thinq concerning \Jhlch the ptHSOn is 

conpelled. after clairninq the person's priviLege against self­

incrimination, to testify or produce, except that the 

individual testifying is not exPrtlpt frOffl prosccution and 

punishment 

SeC. 8. 

for perjury Of contempt related to such testimony. 

Section S2JB.ll. 3ubsection 1, Code 1991. is 

amended by 5triking the subsecti.on and insertinq in lieu 

thereof the follo~ing: 

1. A ~plter who willfully vlolat~s s~(:tion S238.4, section 

S2:H3.2, ~ub!l~ct:.on 1, e, or I), cr s~c:i(.'n ~2)a.l2, follosection 

" • 
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2, who \onllhdly 'Jiol .. \tp~ a r!J}I~ .... I!r!~: t)li~ (;h,'pu:~·, wh(, 

\o'illfully violat~!.;. ,1n orde: of whie:1 :r.e pe("~on h,~!; notice. 

who violdtes !;ectlon S2]S.;2, sub!;ecl.on 1, knowing ~hat thp 

~:at~ment ~ade ~as f~ls~ or Mi!llcadin~ in any mal~r .• 1 

cespect. UpO:"l conviction. IS guilt., ~)f a clc\ss "{)'. felony 

Each of t.he acts Gpecitird constitut~!; a ~eparat~ o(fens~ and 

a prosj!c:ution ()c conviction for Anyone c){ such orfpns~!; does 

not bar prUS~clltion or conviction for any other olfense. 

Sec. 9:. ~tW Sf:CT.I.9.!!. S2 JR. 12 fRAUDUI.F.NT PRACTICES. 

1. MIST.FADING fll,II\'GS. It is 1lnlawful to make or cause 

h~ rnad~. in a document filcd with the a~rninistrator or in a 

proceeding under this chapter. a statement which is, at the 

t i:TIe and in the light of the ci rcunstancps undf!r which it. is 

malie, (, .... lse or l'"Iisleadinq in a rnat.~ri..l1 respN":t or, in 

connection with such a statement, to omit to stale a ~ateria! 

fact. n~cessary in order to make the statement l'tIade, in t.he 

light of the circumstances 'lnder which it is made. not 

misleading. 
2. UNI.AWrUI, RF.PRI::SENTATIONS. "The fact: that ~1n applicat.io· 

for regisl(.1tion has been filed or the fact that a business 

opportunity is effectively rcgistered dops not con~;titute .1 

findinq by the administrator that a document filed under thi~ 

chapter is t:ue. complet~, and not l7Ii.sl(!ading. The fact that 

~1n application for l·egistcation has been filed. that a 

business opportunity is effectively regi.stered. or that an 

ext!mption or exception is available for a business opportunity 

does not mean that the ,1drninistrator has passed in any way 

upon the' m~rlt~ or qualifications of, or rpcorn.~~nded or qiver. 

.lpproval to. a person or business 0PPoltunity. It is unla .... f..;i. 

to I"t'ake. or cause to he m<lde. to a purchaser. ,\ny 

representation inconsistenl with t.his subspction. 

J. ADVE:RT]SI~G. It lS unla~ful fot a s,~ll~r, l~ 

connect.i.on · ... Ith :.hp. offer or s.lle of a business oppo~tuni.ty 

this state, to p~;~lish. circulat~, or u~e adv~rtisinq ~hich 

contains a/\ untr-.;<;- statl'mc~t of a :nat~~Lll fact 'H oml':.f. to 

III 
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stdte a ~a:~ridl fact nec~9s~ry ~~ order to ~a~~ t,~e 

statenents mad~, in lhe liqht of the circunstd~ces u:ode: ~hich 

thl;'j .lr~ ,11.1-1&, not, misle"d!n9' 

Sec. 10, ~~_.S!:.C.~!9:~. S?)B.I.l SCOPE -- SC:R'JCCf: O~· 

PROCf.SS. 

1. Tne provisions of this chapter conce-rning sales ,lnd 

otf~rs to s~ll ~pply to persons ~ho sell or offer to s~ll a 

business opportunity .... h~n any of th~ follo...,!nq apply: 

a. An offer to scll is nadt' in this 3tC\te. 

b. An offer to p\lrCh,lSe is r.lade and accepted in this 

stale. 
c. The pllrchaser is domiciled in lhis !l.tate and the 

business opportunity l!l. or will be operate~ in this state. 

7. fur the purposc of tois s~cti(ln,. iln offer to sell 1S 

made in this state. whcther or not e-ither party is then 

present in this statc, when eit~pr of the follo~ing apply: 

a. Th~ offer ori9inatcs from this stat~. 

b. The- offer is directcd by the offeror to t~is statp and 
rcceived at the place to which the ofter is dirp.cted or at a 

pOSt office in this state in the- case of a mailed offer. 
3. for thc purpose of this section, an o£fec to sf!'ll is 

accepted in this st<1te .... ht?rt botn of UlI? foJ 10lo'il'l9 occur! 
a. The acceptance is communicated to the offeror in this 

statp. 
b. The .tcceptance has not previously b~en communicated to 

the offeror, orally, or in writing, outside thiS st,'lte. for 

thc purpose of thi~ section the acceptance is co~~unic~ted to 

t~e offeror in thi~ state, whether or not either party is thcn 

present 1n this ~tdte, when the offeree directs it to thc 

oHeror in this state reasonably be.li~'J'iClq tile off~ror to be 

in this stalp, and thp accf!'ptance is received at thp placp to 

~hich it is directed or at a po~t o(fi~e L~ th~s state in the 

caSt! of .l m,li.l~d ,lccept.lftCf? 
4. An offcr to sell is :"lot macf! in ttll:' st.-.Le undf!t' either 

of th~ following circunstanCf!s: 

• • 
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a. rf the of(('r ilppbl:!i :n a be"~"~ rld~: ne'J5p,Q)f:"; ')r ':·.~(>c 

p\':blic,l~lon cf r;er.ertll cirC'Jlallon · .. h)ch i", ;"l,H PU:Jll5tH!C 1:1 

t:hi!; st,!'Ct.', or which ,s pul,li~:~H~d in this statt~ b'~~ ha~ :~d 

l1':)re Uta~ L .. o-'hi~d:; at it!; r::-irclilation out!;i<io? t1\1~> st.at' 

during the pa~t twelv~ mQn~~s. 

b. If th~ offer IS m~de on a radio or tele~i£ion proS:ilm 

originat ing culside this s~ate which is rece-i~pd in this 

stiote. 
S. ,\ person '""ho f':ng,l<]es ~n conduct pr<.)hib~te-d or made 

actionable under this c:hapter and who has nc)t filed a conSl;'nt 

t.o .servi('~ of proCl~::;s if. deemed to navp appointed th~ 

adninis~rator to be th~ pp:son's attorn~y for purpos~9 of 

service cf .lny lftwful process in a nonc~iminal ~uil, act_Oil, 

or proceeding against th~ person or thc person's :.uceC5SO!". 
executor, or administrator. vhich is the result of that 

conduct and which i.s brouqht under this chaptcc or is ptll'5Uant 

to a rule or order undcr thil'> chaptp.t. Servlce shall be r-ade 

by l('avinq it copy of thc process in the office of th~ 

administr.:ttor. The service is cffpctLve after both of t r,P. 

follo .... i.nq have occurred: 
a. The plaintiff ..... ho may be the administrator, in a suit, 

action, or proceeding in~tituted by the administrator. sends 
notice of the service and a copy o[ the process by certified 

or registered nail to the defendant's or respondent's last 
known address or takes other steps which arc reasonably 

ca1c~lated to give actual notice. 
b. The plaintiH's aEfid.)\,lt of col71plianr.e with this 

subsect ion is filed on or before t~e return dilY of the 

process, if any, or within such further tlme as the court 

<'I) 1o~s. 

6. When process i3 sf!'r~ed und~~ this section, thl~ co~rt, 

Qr the ad~inistrator in a proceeding before the admjnistrator, 

shall order such contillu<tnc~ as may bp. necess,'1ry to afford the 

detl!ndant or rp.spondcnt reasooable op{yJClunit.y to defend. 
/)IV!SrON II 
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Sr.c. 1: Section ')2'30.1, Codt' :991, is. ,ll<·(·nded hi f.u:<!r'.q 

tIle soctio~ and ins~rting i~ l ipu tr:e:ec)( the fol~cw:nq: 

S230.1 OEYINITIO~S. 

As used 111 thi~ chapter, unless the context ()thp,~ise 

rl"quires: 
1. "Co:n.nission~r" means the corrr.issioner of in~uranc~ oc 

the deputy appoint~d under se~tion S02.601. 

2. "Continuing care" mean; housinq togpther yith 

supportive services, nursing serVIC~$. medical services, or 

other hea!:h related services, fur~lsh~d to a re~ident, 

regardles;, of · ... hetnE!1' or not the lodging and ser'lice!'> are 

provided at the sallIe location, .... it:-. O~ .... ithout ot.hee periodic 

charges. and pursuant to onl" or more contracts effpctive for 

the lifl" of the resid~nt Qr a perio~ in excess of onc! year, 

includinq ~utually cancellable contracts, and in consider~tion 

of an entrance fee. 
3. "Continuinq care I'f~ti.rer.'lent corr,munity" means a facility 

which provides cont inuinq care to re!'.idents other than 

residents rplated by consanguinity or affinity to the person 

furnishinq th~ir care. 
4. "Entrance fee" means a~ initi.al or deferr~d transfer to 

a providl"r of a SUit\. of money or eU,er property Il'ad€' or 

promi~ed to be m~d~ as full or partial consideration for 

acceptance of a specified ind~vidual in a facility if the 

amount exceeds either of the follo· ... in!]: 

a. rive thousand dollars. 
b. The sum of the reqular periodic chal'qp.s for six months 

of residency. 
S. "facility" means the place or p13ces in which a 

provider undertakes to provide continuing care or senlor .ldull 

con9 reqate living s~r"'ices to an i~dividual. 

6. "I~ivlr\g ur.it" r.lb1.I\S a roo('. apart.rr.cnt, cottaqe. oe 

other arl"a within il facility s~t asid~ for the e~cluGiv~ use 

e,r control of one or morp ider;l.~flc'!('. rt~sidt~nts. 

• 
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7. "Np·", const,ructiot\'· :-e.1ns (;(lr~s~,r'.;C':I:"<n of a IH~·'" L,cility 

01 t.11I;! P:X(l<H~S;l()n of ~r, (>x~stin,? {clCI~l':."! 1.f tt;" c'xp;!ns~")r, 

inv01vt~S; an incrpasp. in the nlJmb~r or llvillQ ~nits III e~cess 

o( t~~nty-five perc(!nt. 

8. "Providl'r" me.HIS a pl"cson uncierlaking through ,1 le,lse 

0(' o~hp:r typP of .'HJre-e::,~nt to provide- carl! in a contil'.uing 

care r(!t.irer.(·nt. community oc senior ad\Jlt. conqrc9al.e li.\·inq 

fACility. evc!n if that p~rson do~~ not o~n the f~cility. 

9. "He~ident" rr,eans an individual, sixty yt~,li'!; o( ,19t~ 0: 

old(~r, entitled to receive carp In a c()~tln\ling care 

I'etin!metlt community or J. seniol ."ldu~t congre<,!atp. livin<J 

facility. 
10. "S~nior adult congregate living facilit.y~ means a 

facility which provides senior "dult conqregatl" living 

scrvicl.'s to r~~ide-nl'f, other than I'esidenls rclatl"d by 

consanguinity or affinity to the 

11. "Senior adult congreqat~ 

per!;on 

11 ... il'lg 

furnishing their care. 

servicl:!$" means 

housinq and onp. or rt'.ore supportive services furni.sh~d to .1 

l'E!sident, with or without other p~riodit chargl"s. in 

consid~raliol\ of an entranc~ fee. 

12. "Su!,porlivf: services" includes but is not li;nited to 

onl! or any cO;TIbir.<"ltion of the follo .... i!'lq· servicl"s: laundry, 

rnaintenance. house1o:e~pinQ, enerqency nur!;ing care, act. ivil,· 

services, sl"curity. dining options, tran$portation, beauty ano 

barber services. health carl", and p~rsonal care, includinq 

pp.rsonal hygiene, eating. bathin<], dressing, and supervised 

medication administration. 

Sec. 12. Section S2)D.), subsection 1, Code 1991. is 

amended by strikinq .the subsection and insertinq in 1i.~u 

th(!reof the follo .... inq: 

1. At. the time of. 01' prior to, the execution of a 

contract to prov~de continuing care or senior i\duH ~on<lreqa':.e 

UIJinq services. or at~ the t irue of. or pr ior to the prcvi<!+>r' s 

acceptanc(! of pa:~ or all of the entra~ce f~e by or on beh~lf 

of a ?rOSpectl..,(> ~~!">ident. ·.Jh~chever occur~ first, t:le 

(J) 
-n 

'" ... 
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provid(~: ShAll deli~~: a diGclos~r~ ~tat~~~nt t? t~e pe~son. 

dnd to the perSOll'S ?~!rsondl r~pre~enl~tlve if o~e IS 
aPP0inted, with whom top contract is t.o b(! ~I\tt~:-e<! into. 

!jnles~ incorpol·at.p.d by (eference, In · .. ·hole or in part, th~~ 

disclosucc slcltl!(f.f:nt shall not constitute parl of the contract 

between the resident and provider. Th~ disclosur~ statp~ent 

shall contain all ()f the following infornation ~nless t.he 

information is in the contract. a copy of ~hich musl be 

attached to the state~enl: 
a. The name ana business addr~ss of the provider and ,1 

state~ent of whether the proYidl!r is a partners~ip, 

corporation, or other 1~9al entity. 
b. The niunes and bllsiness addresses of the officers, 

directors. trllstees, ~anaging or qen€ral partners. anc any 
person having a ten perc~nt or grpater equLty or benef:cial 

interest in the provider and a description of such person's 

intercst 1n or occupation with lhe provid~,. 
c. ·,..jith respect to each person covered by par~1graph "b". 

and i.f the facility ·.."ill be rnan,1qed on a day· to-day basis by 3 

person identified pursuant to paraqraph "b", or ~ith respect 

to the propo5l"d /TIilna-;er, the followi.ng information: 

(1) A description of the business experi~nce of the 
person, if any, in the operation or manage~ent of si/TIilar 

facilities. 
(2) -rh~ name and address of any professional service. or 

other entity in which the p~rson has. or which has in the 
pcrson, a ten perc~nt or qreatcr interest and which has 

provided goods, leases. or services to the facility of & value 
of fi.ve hundred dollars or /TIore within the prior t'..lplve months 

or which has contracted t.o providl" goeds. leases. or services 
to the facility of a value of fi~e hundred dollars or ~ore 

within a year, includinq a description of the qOO~5. lea~es. 

or services and their actu~'"Il or anti.clpated cost to tne 

facility or provider, 

• " 
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(3) A df!'scri,)tlo:. of any .;'<'.-ter :f::.ult..;)g in the p(";',;(, '~. 

c~~vi(:tio~ <I! a ~E'lony ()( a pl~~ of ~oi() con~enderE: t() 3 

f("IO:"lY cha(9~' ()( a de~cripti.()r of ~~y natter wh~re th~ pe:i~n 

~as fOtlnll to h~ lia~l~ or enjol~~d i~ a ~ivil action bi f:~al 

j'Jdq~ent if the felony or civ~! acticn involved fra~6. 

embe2zlen~nt, fraudul~nt conv~:sion, migappropriiltio~ of 
property. 01" a similar felony _nvolving theft: or di!;.hcn!~:;tJ. 

(4) A description of 3ny m.atter in ~hich ,he person i" 

subj~ct to a currently effectiv~ injJnctiv~ or restrictiv~ 

order of a court, or a rI~~acription 0: any m.atter within tt!~ 

past. fjve year~ whero? the person has had ,1 state or feJer,!1 

license or per~it !'Iuspended or reVOkN) as a result of ,'"In 
action brought. by a qovernmental aqe,cy of thi~ or any sta:e 

or the division of in!'luranc~, 4risin~ out of or reldtinq t() 

businpss act.ivity or hedlth care, inclu~inq. without 

limitation, actions <1ffectinq a license to operate a fost.rr 
care facility, health care facility, re~ire~ent hone, hc~e for 

the ag~d, or facility licensed under this chapter or a similar 

law of another state. 
d. A statement, if appl kable, containing the followinq! 
(1) Whether the provider is or ever has been affiliated 

with a ~or-profit organi~ation or with a r~liqious, 

charitable, or other nonprofi.t orga~iza~ion. 
(2) The nature of the affiliation. 
(3) The extent to <.-.Ihich the affiliate organi.zation is 

responsible for the financial and contractual obliqations of 

the provider, 
(4) The provision of the federal Internal Revenue Code, if 

any. lloder which th~ provider or affiliate lS exempt fro~ the 

p,1yment of fede~al income tax. 
e. "The loca:ion and description of the physical ?ropen.y 

or propertil"~ of thl" facility, existing or proposed, and, to 

the extpnt proposed. the estinated co~pletion date or da~es. 

... ·hethcr or not c?n:.;t:uction hilS "oequn. and the continqencip.s 

subject to ~hic~ const.ruction ~ay be deferred . 
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f. n·.f.· "ervic~~:;. p~ovid>?d or prQP0sed to ·:l.P p1"ovidt~<1 llni.lc-f 

contracts for contirluinq care or 5>?nior ad~lt congregate 

living services at th~ facility. including the uxtpnt to which 

medic:a) care is furnished. The disclos\lr~ statrmc-nt ~hall 

clearly stat~ which services dre includ~d in basic contracts 

and which service~ are ~ade available at or by the facility at 

extra charge. 

q. A description of all fee3 required o( residents, 

including thp entrance fee and p~riodic charges. if any. The 

df:'5cription Sh,l11 includ(~ the manner by · .. ·hich the provider rray 

adjust per iodic ch'Hges or other rcc\Jfr 1r.g fel~s and t.he 

limitations on such adjustments, if any. 

h. The provisions which h,lve been mad(~ or will bJ! made, if 

any. to ptovide reserve funding or securilY to enable the 

provider to fully perform its obliqations undpt contracts to 

provide continuing care or senior adult congregate livinq 

services at the facility, including the e~tablishmp.nt of 

escrc'" accounts, trusts, or reserve funds, togelher with t.he 

manner in wbich the funds .... il1 be inve~t:ed and thl'! names al\d 

exp~tience of persons who .... ill mak~ the investment decisions. 

i. Certifip.d financi~l statements of the provid~r, for all 

parts of .an operation covered by thp. contract, including the 

health center or nursing home portion of the conti Cluing care 

retirement cortvt"1l1nity, if those services at·~ included in the 

contract, but the disclosure st.ltement may exclude services or 

operations not. provided to residents as senlor adult 

congtegate living services under the contract, which shall 

include the [ollo .... ing: 
(1) A balance sheet as of the end of the two most recent 

fi!;cal years. 
(2) Inco:ne statenents o( the provider (or the two most 

r~c~nt fiscal year~ or the shorter period of ti.e lhp. providet 

h.~ been in existence. 
1. If oper~t10n of thp facili.ty h<l~ not yet cf)rl'."TIen.-:"p.c. a 

staterrent of tt'le a·u:'c:p,ned ~;O·.!I·ce ,1nd J.pplICi..lt~on of th(~ 
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t\.··.d!'> \;:;,~d III to b'~ us(>d in ~:'l(~ p\lrc:h,'~~ or CO:·Sl: .. ~~ ion o[ 

tr~' (ac"liI:Y. inciudirH} tht! (ollo...,iIlG: 

(1) An ~gli~~t~ of the (:()~t of purcha~i~q 0r c~nstr~t:i(·S 

a~d equippIng the facility. i~cludln9 relate6 COS:S slJch &~ 

f::liHlcii"lg expen?~. legal (>xp~:'s.(', land cos':.s, o{.'c~!><'ncy 

de~elopmenl costs, and all o~he~ similar co~ts the p(cl~id~r 

(>x;Ject: .. to incur or beC01'iC obi,igated ~or pri()[ to :tH~ 

cC"':"'I~nCf'!m~nt of operat ions, 
(2) A description of ~lny 'TIort<Jaqe lean o~ othp: lonli-tel"· 

Cr.ancing intend(~d to be used for the financing of the 

facility, including the anticlpat~d teens and cnsts at the 

fi;\itncing. 
(1) An estimate of the total ~ntran~e fees to t~ received 

fron or on behdlf o( residents at or prior to co~~encement of 

operation of the facility. 

(.q An e~timate of the fund~, if any. anticipated to be 

necessary to fund start-up losses and provide r(!scrvc funds t.c 

assure full performance of the obligations of t.he provid~r 

under contracts for the provision of continuinq care or spnlO= 

ad~lt congregate living services. 

(S) A proi~ction of e5tirr.1t~d income fron fees ilnd charge:; 

al~p.r than entrance (ees, sho .... ing individual rates fircsently 

anticipated to be ct'latqed and includin~ a d~l'>..:ri.ptiol\ of the 

assumptions lI~ed for calculatinq the ~stimated Oc(;up,\ncy rate 

of the tacH tty .lnd the effect on the income of U\e facil i ty 

of 90v~rnmp.nt subsidies for health care services, if any, to 

be provided pursuant to contracts for continuing care or 

senior adult conqregate living services. 

(6) A projection of estimated operating expenses of the 

facility, including a descripti.on o[ thp .1ssuc:'ptions usp.d lCi 

c.:!lculating the expenses and separate allowances. if any, for 

the rp.placem(~nt of equipmp.nt ,1nd furnishin9s and anllcipated 

ma)~r structural repairs or a~ditions. 

(7) Identification of a~y assets plcdqcd a~ collateral Fe: 

i<.-f purpos~. 

(/) 
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leI A~ ~stimate (If ann\!al payc~~ts of principa~ an~ 

intec(!5~ rcq\Jir(~d hi' a (;)octqcl.<,j<?: 1--:·(111 Q:' othel lo~.q-~~rm 

f in~ccir·.q. 
k. O:~er mdt.erial informat.on concernl~g the (ac~l:ty Ot 

the provider required by th~ divis~on cf insurance or ~hich 

the provider wishes to include. 
I. The cover page of the disclosurp s~atement shall state, 

in a proninent location and type face, the d~lc of th~ 

disclos~re statp.ment. 
m. A copy of the st~ndard fot~ or forms of contract for 

continuing care or senior adult congregate living services 

used by the provider, attach(d as an exhibit to each 

di5Clos~r~ stalenent. 

Sec. 1 L Section S230.3, !;\;bspction ), Codp 1991, is 

amended by striking the SUb!'I!'ction ~nd insertinq in lieu 

there()f the (ollo .... ing: 
3. In the event an amendment LS Ciled with the division of 

insurance pUrS\lilnt to subsection 4, the provider shall dc!liver 

a copy of the amel\dntl~nt or tl1P. am.e:-rdc-d di!.".<;lo!;.ure statenent to 

a prospective resident and to a prospective resident's 

personal repr~sc-r\t"tivp if one is apl-'Ointed prior to th(' 

provider's acceptallc~ of part or all of the entrance fee or 

the execution of the continuing care or ~enior conqreqate 

living sc-rvices cOlltract by the prospective resident. 

S~c. 14. Sc-ction 5230.'>, Code 1991, is amended by striking 

the section and ill~erting in li.(~u tnereoC the following: 

S2)D.S NEW CONSTRUCTIO~. 

1. flLING WITH INSURANCE OIVlSIO~, A provider shall not 

enter into a contract to provide continuinq carp. or senior 

adult congreqate I i.vinC} services then applies to a I iving unit 

that is part of a npw facility or proposed expansion that L~ 

or will b~ located in this state unl~s5 the person has 

submitted an application on e. torn as r('quired by the di'Jisicr. 

of inSllr,l:iCe accortl(MniE.'d by a ft:(' of t ... o :H.:ndced fift.y 

dollar!; "The applice1tion at a mi:nmum must. irlc~ude '.:(l~ 

follc ... ~r9 inf(lrn~tion: 

• • 
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". t\ dt~!>cripti:)11 of ~h~ ne'M' t<t~ili~y or :1".(' pCO~)(If,P(! 

('"<pi>~s:()n, i:1Cllld~'q a de-script.~on of the goods i\rli~ !;erVlC('-f, 

thdt ~.ll he oflcred tu prospective resid~rlt~. 

b. p. $tJ.tE.'C,~l\t of tht: f inJ.l\cial reSOllrc('" ot t.he :HO·.J~C~(,: 

dvaila~le (or this project. 

c. A statement of the capital ex?~ndit.ures necessary to 

<lc(:o:-:l?l i sil this proj('cL. 

d. A !;tate~ent of finan(:ial feasihility for the n(.-~ 

facility or proposed expansion in a f()rC"l !'>cttisfactQry to th", 

corn.'1lissionpr, ~~li(:h illcludf'!; a statc!ment. of future fund~ng 

SOtlCCe5 and shall identify the qualifications of thp I~er~;on or 

persons preparlnq the ~tudy. 

P. A state~ent of the m~r~et fea~i~ility for th~ npw 

facility elr proposed expansion in a forM sat.isfactory to the 

cOl"ollisosioner, .... hir;h identifi(~s the qua.1if.i.cdtion~. of I.h(' 

person or persons 

C. If tnene ..... 

pc~pati.n<.J the study. 

facility or proposed expansion offl':!s a 

promise to provide nursi.ng or health carp. servic~~ to 

residents in the future, an actuarial forecast in a forn 

sat.isfactory to the conlrliS$ioner, whicn identifip.s th(' 

qualific.ltions of the actuary or llctUiHlE.'S preparing the 

forC'cast. 
q. Copies of the C'scro'''' agreemel\ts executed pursu,lnt to 

this chapter or proof th"t an escro'J is not. rcqui \"f'!d. 

2. DETP.R~IN~TION or FEASIBILITY. 

D. Existing facilities. If a filinq is made under this 

section {Ol' an expansion of an existing facility, th~ 

determination of fe,u,ibility shall be h,lsed on consolid,1ted 

information (or the existing facility and t.he pcop:)sed 

expans ion. 

b. Np~ facilities. If a (iling is ~ade under this ~ectic)n 

(or a new facili'.:y, not part o{ ~n existinq facility t.hat ~ill 
be cO:"l!;trl,lctcQ i'\ more tha.n onp. stage or ph,lS(" the inlt.ial 

staqp. or phase ~ust evidence feasibility indep@ndent of a~y 

~ub9('q~en: staqe or phase and contaln a~l of the !dcilit~es or 

• 
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CC'fIpOf\cnts llo?ce!>!;J.~y to ~)fo'/i(~€' rt~:;ld~~n~.,:; wi-til all :)[ thE: 

services and ame~itics promise~ hy the !)rQvid~r. 

.1. CONS~~IJC1'iON. NC'''' c()nS~:'~IC:ti()rl :;.n,lll til")!: b~qin \In~)i 

th~ filing required by this !;('c".iol\ h.:l~; been rn'lo1t~ ,\nn at l(.'df~t 

eifLy percent of the propo!;cd number o{ indep~ndent l~vi~g 

u~its in the initial Gtagc or phasp have be~n reservpd 

pUf'foUant to eXl?;cuted contl',lets and ,\t. lC3St tco;") gerccnt of the 

entran<.:(> fpC's requi.red by thoa£' CQntr<1ct:s ':HP h~ld lit C$~ro'''' 

pursuant to this chapter. 
4. ESOl.O' ... ' R£():i IRF./{r.~TS. Ur.l es~> PH)O( has b(~en submi t teri 

to the C~rnF,i.ij.sion~r thdt conditio!)!'; {or t.he rrlf!'iHlC of 

escro· ... cd funo5 set forth in th:", seet.icr) have "lre.1dy bp.<::'rI 

met. th~ provider shall establish an lnte,~st-hearinq escro~ 

account at ,1 state or tedp.rally requlat.p.d fin3r\cial 

institution located within thi~ state to receive any d~posits 

or entranCf! fees or portions of depo~its or tepa. for a living 

unit which has not been previou~ly occupied by .1 re!'>idp.nt for 

.... hich an entry fee arrangement is used. 'rhe escrow account 

,agreement shall be ent~red into bet .... e~n ttlC financial 

institution and the provid~e wit.h th~ flnc1ncial institution as 

the escrow agent and as ,1 f tOIlCliUY for thp resident. or 

prosp~ctive resident. 7he agree~~nt shall state that the 

purpose of the escro .... account i.s to protect thl" l'(~sidl'nt or 

prosp~ctive rl"sident and thc'lt ~he funds d(!posited shall b~ 

kf!pt and maintained in arl account sepcuate and apart (I'on t.he 

provider's business accounts. 

!l,. R[L£ASf. or ESCRO'dt:,D rmms. Funds t'll~ld in escrow shall 

be rp.leased only as f0110 .... s· 
a. If the provider fails to me~t the requirements tor 

relp.ase of funds held in escrow pursuant to this section 

'wit.hi.n a timp. period sp~cifi.ed in t.h(· e~.cro·.l agrp.e'TIent. which 

51\,111 not pxceeo thirty··six ".orlth~, the!,;l~ funds shelll be 

~etlJrned by the ~scrow agent l<" the pClsor,s · ... hn have rr·ad(~ 

paynent t.o the provi.der. 

" • 
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b. Drop. f"'.(ltlr::f~ {tt):.l the ~:o?\de~ :.hc)t ... rc~iJt'r:t is 

~ntlll~d to c\ refund, th~~ e!.;crV"" a9~:":t. !;t" . .;.·.l ,~f\lnd tt'.1· -3rn0\1"~ 

<llr,~ctty to tilE' ef~!>idf'"n~. The .,mO\l·'~ of ~.:"\~ r,'fund Sfhlll bt' 

iltclud~d In UIf.' provider's tlfH.lce t.) the €·:~ct(.·." clq\!nt C1.:"Id 

shall be rietcr~in~J ill co~rlian(:r with this ch~pter and any 

applicable lI!crl"~ of thp. re.sidenl.'s CO:"ltrdC· .. 

c. r.)(CP.pt.a~ p((wi.d~d by p,H&gr.1pllf, ",;.t'" .,nd "·n". amo'lnt~ 

h(>ld in escr(l'~ f,h;\l\ bop. relt:.lsed only uJ)Of". apj)ro .... al of t:hp. 

CO/M·,i!"s.ioner. Tile comni:.:.;ion(~r ~hal:' c1pptoVe the re-leCts~ of 

funds only upon a det(:rmination thi1t at least on~ of I.he 

follm.-inq cond'.lions h,\s be~n s,ltisfled: 

(l) The fc,ci.1it:y hfl~ a rr.initn\lm of fift.y p(:rcE!(\t of thp 

units re~er~ed for which t.hc provider ~& charqin; an entranc~ 

fel" and th~ aqgregatp amount of the ~ntianco f~cG rpcelved by 

or pledqed to thE' provider. plu!'; antici.pated proceeds (rom dn:" 
long"I.erm fin,'ncinq cOl"ltIitment, plus funds feom all other 

s()ur<:l:'s in the! act.ual possI.:!>sion of the provider, ~qual not 

less than ninpty percent o( the aqqregatp cost. or constructing 

or purchasing, equi9ping. clnd furnishing t:1C facility. 

(2) Th~ resldent hns ~oved into the- li~inq ur\it, the 

cancellation period required by spction S2)0.6. sllb!1-ection 2, 

has expired. construction of the facility or the portion of 

the facility un<!.er construction is co~plet.e. the facility h,1s 

been adequately equippt?d ,1nd furnished .. a certificate of 

Ot:cupc1ncy or the equiv.l1ent h.15 been i.!'lsue-d by th~ appropr iate 

local jurisdiction, and the provider has been iss\J~d all the 

appropriclte licenses or permit::> np.edcd to opcrc1te the f.1cility 

and provide all of thp. promised services. 

d. Upon recc~pt by the I~~cro'~ aqent ot c' reque.sL by t.he 

provider for the rcleas~ of t.hese escro~ed funds, the escro~ 

agellt Sh,l11 approv~ rele,tse of the fund~ .... ithin five wor kin9 

d~ys unless the ascrcw agrnl finds that the I'~quirem~nts of 

this section hau~ not been ~et and notifies the providel of 

th~ bJ.~i5 foe t~:s 1inding. The re~u~st: for rel~a~e of ~he 

p.:.crowf!od !tIM!,.. ".~oll bp accc'l1pJ.r;i~d by <tny docum~ntc1t:ion the 

~~5cro'''; aqelll :'~c:~.~f>s. 

en 
-n 
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Sec. 1";. S\~cli.c:l ~)230.6, (:1,11' 1')9 .. l;7. ame:1d('(1 by !'.~:iklnq 

t.he sectio~. and ir,~~~r·.!ng 1n lie,; r.tH~:t'.)t the ('·.)1~o''''in9: 

:;230,6 CC'~TRACTS. 

1. OISCOSUIU:, In dd~ition to any other provisions 

prescribed ~y rules adopted under thi'i chapter. each contract 

providing f~r cont1nu1ng car~ or s~nior ~duLt congr~~dt~ 

living s~rvice~ by a provid~r shall be ~rittpn in nont~c:llnic~l 

lallgllCl<]e easily under!)tood by a lay pe::;.on ;ina shall inclllde 

all of the ~ollowing: 
a. The ~ane and bu~iness addre~s of the provider, 
h. The ,a~e and address of th~ facility or facilitie~. 

c. The !d~ntiticaticln of the living unit which the 

prospective :esident will occupy. 
d. A description of th~ tot,ll consideration paid by t.tH~ 

r~sldent. i~cludinq the value of all property tran~ferred. 
~. A list of all o( the continuing carp or senior a6111t 

congregatf! livinq sprvices which are to be providf!d hy the 

provider to each resident. The list shall clearly identify 
the rt'anner In .... hlch continuing care or senior adult consreqate 

living services \Jill be providt!d. itlcludinq a stat~ment 

whether the ite~s viII be provided [or a d~siqnated tire 

period or for lite. and shall indicate which continuing care 
and senior adult con9ceq,lt.e livinq services, if any, "'i~~ b~ 

provided throuqh an affiliatt! or third party. The description 

of any serVice charge!> or fee!) shall. in the event ot nultiple 

residentR, be provided on an individual basis and shall 
include a description of any additional chdrges that wil~ be 

assessed (or occupancJ' hf JTlOI·e than one r~sident. 
t" A statenent of the policy of the facility with regard 

to any health or financial conditions upon which the provider 
mily req\litc thc~ rE"sidl~nt to relinquish the resident's s?ace in 

the d('siqnatp.d facili.ty. 
<]. A stat~ment of thp policy of the facility with r~sa(d 

t(l the heal:~ and financi~l condition~ r~quired for a p~~son 

to continue ,l5 a rf~5ider~t. 

" 
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h .. ~ s~.at€:rrt,nt of t:l~ p,iicy '.): the :'"tlcll It~· ·J.til 1"'~-i'\U~ 

te' r.t~!: ::?rHlil.:Or.!; lInd,~~ .... hiet'. ti":e :~$i'h": i~ pt::··I:tt~<.i r.o 
re:~ain l(' th~ t;!(:illty in ~.bf~ e ..... e:""l7. of :lna:lci.,1 ':I~(ic<t~~ie!) 

af(~c:t1ng the r~~lderlt. 

1. A statement of th~ terJTI~ concetninq thp p~:ry of a 

perS(ln to th~ living unit dnd the ccnsequ~nc:e~ if a pers~n 

d()e!f. nor m~(:t.: the r(';qlli~er.lent!; for entry. 
J. A statem~nf oC th~ policy ot the facility ~l:n :eqard 

to dlanqe$ 1n clcco:nmor"ltionJ:; <lnd ;!. des.cription ot ~.he 

procedures to be follo' ... ed by tht: providp.r .... hen the ~Ho .... ir!er 

te~porarily (It permanently changes the resident"!) 

dccom~ot.lal:io"!'> wit.hin t.he facility, I.cat'l!>Cer!) t.he r~sido:nt 

froc, olle l,!ve) of care to another, :)c tr,ln:.;fet"s L")t~ :·~~ici~llt 

to ,lno'::her hP.cllttl facility. 
k. A descripti(ln in clear anJ understandabl~ ~an9uaqe, 1r. 

at lea~t t~n-point type. of th~ terrs qoverni.nq the refund ot 
any portion of the- entr,ance ff~c in the event of di!)chal·ge by 

the provid~r. or c~ncellation by the re~ide"t. and a state~ent 

that. the provid~r shall not dismiss oc discharge a re!'>ident 

(ro~ a faCility pcior tC) the expiration of a resident contract 

without just cause and sixty days written notice of intent to 

cancel. Th~ notice of dismissal or discharge 5ha~1 onl)' bp. 

q1ven upon a goed faith determination that jost cau~e exists, 

and the notice shall be qiven in writing. signed by the 
medical director. if any, and the administrator of the 

facility. In an f!m~rgency situation orily such notice as is 

re,lsonable under the circunstanc~s is required. 
1. A description in clear and understandable lanquaqc, 1n 

ell least ten-point type, whether nonthly fees. if charg~d. are 

!'>ubject to pf!riodic increases. 
n. A de~cription of the facility"s policies and procedllres 

for h;\ndling qrievances between th~ providel· and tf~sidpnts. 
n. A staLp~ent that rpsidents living in the faC1lity have 

thp right of self-organization. 
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o. A sta~.e~~nt that a p:()spec:t.ive r~siJent or resident 

shall bt~ CJiv~n the orportull~r.y to "pp::dnt .! f-p.r!H)nal 

r~prp&entative in thE~ prospective re~)dpnt's O~ resi6~~t's 

contract. Thp. pe:sonal re~resentat)ve shall receive copies of 

the .-;ontract and all i1ollcps. dis.clOS'Jn~s, or forms required 

by this. chaptpr to be delivered to ,) prosppctivl: r~sident or 

fesidpnt. A person.!l reprt'sclll.ltiYC dPpo~nted under this 

section bas no legal iluthority to mak~ any d('cision for the 

prospective resident appointing the per:.on to be a pE':~sonal 

representative. The per50n,11 representat.ive may ,1dvise the 

prosp~ctive resident or re5ident as to the materials providc~, 

A personal representative shall n()t be affiliilted or 

assoclated with a provid"r or any person identified in spction 

52)0,). subsection 1. paragraph "b" or "c", and shall not be a 

prospect ive resid~nt or re~ident:. 

p. A statement that if ~ resid~nt dies or through illness. 

injury, Of incapacity i8 precluded from becoming a resident 

under the terms of the contract before occupying the living 

unit, the contract is autom.)tically rescinded and the resident 

Ot the resident's legal reprp.sentativc shall receive a full 

refund of all payments of money or transfened property to the 

facility. except those costs specific,llly incufted by the 

facility at the request of the resid(!nt and set Corth in 

writing in a separate addendum. fOiC)ned by both partie!> to the 

contract. 
q. A statement that a resident has the right to rescind a 

contract for continuing care or senior adult conqregate living 

services. without penalty or forfeiture. ~ithin three business 

d,lY s of the date the contract · ... as executed or within thirty 

days after the date the resident received the disclosure 

state~ent required by section 5230.). whichever is later. 

2. CANCELLATION. The contr.lCt rf~quired by this section 

sh,!ll st.lte thp term!> under .... hich tht: cont.ract can be canceled 

by t:tlp provide( or U'.e rpsident.. lf~c:ludi"q a st,ltem(~nt of t.iH' 

fefund rights of a res;d~nl. and sh~ll include a completed. 

• 
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(odS i 1 Y Qet",:·'ilhle form :~. dupl icat~. c.!pt lon",.i "t';()~. I (:~ {~f 

Ca~cl,ll~tio~", ~~ ~n at!achmpnl. in t~~-~oint bold:il(:e =y~~. 

co()t.-'tininq ~h'.' t'ollo· ... iny .ntorm,ltio(l enol stolt~ml:!1'::~ 1(\ 

su~stantiillly lh~ fol1ow.~q f()r~ and language: 

.. or leI:: OP CANCl-:L[.A'TION 

Datf~ contract .,"')::; ex~cut~c. 

-_._- ._-_.. . ... _--- ----
Oat~ disclosurp. !';tatecnen: lola!; provided to resident:. 

~ou ~Ay rescind and ca~cei yo~r cont~act. without any 

penalty or obligation, v:thin thref'! business days oC the datE' 

the contrar: was execol~~ or within thirty day!> after the date 

you received the di!';clost:~e 9tatertll~nt. rcqul.!C'd hy lo .... a Code 

section 5130.3. whichevc: is latPr. ",all ar~ not n~quired to 

move into the facility b~forp. the expiration of this 

canr::ellation period. Ho· ... ~ver. it you do. the provider (:'.,lY 

retain the reasonable value of care and services actually 

provided to yOIl, the resident. prior to your var.itfing the 

provider's facility. If you cancel this cont.r,1ct .)nd you have 

alteacy c:loved Lnto the provi.der' s faciUty. you must v,!cate 

your livinq unit within ten day!> after receipt by the IHovi.de:­

of your c,)ncellation notice. 

If you cancel this contract. any payments of c:loney or 

transfers of property you nadp. to thp. provider !'"lUst be 

returned as soon as rp.asonably poSSibld by the provider 

followinq receipt by the provider of your cancellation notice. 

and any security interest arising out of the tran~action is 

canceled, except that, as state" above. the provider may 

retain the reasonable valup of car~ and services actllally 

provided to you prior to your vacatin~ the provider's 

facllity, 
To cancel this contr,!ct. mail by certified mail or hand 

d~liver A 5igned and dated copy of this canc~llation noticp ~r 

any otber \ooIril.t~n notice clearly indicatlf'»'q your intent to 

cancpl the cont:~ct, or ~end a tele9rd~. to 

(JJ 
"T1 

'" -' 
to 
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(na~e of providE!!) at 

bu'Sinp.s~» . 

______ ." (.c\ddr~f,s of pr(YJ.der's plac? of 

Your cdIH~('llat~on is ",{fp.ctive u?0n c'Iailing by 

c~ctified ~all. ~h~n transmitted by telcgrap~, or whe~ actual 

notice is qiven lO the provi.dp.f, whichever is p.3rlicr. 

r herehy cancp.l this contract. 

{Date) 

(R~sidp.nt'g siqnatllce) 

Sec. 16. m;w. S£C~19"!!, 523D.12 FILW(;S AXO 

lNVESTlGA110NS. 
1. The annual filing, and an, ."lmendrr.ents to the anrtoJal 

Eiling. shall b~ signed by the chief ~xecutive officer. 

stating that to thl' b~st of the officer's knowledqe and 

belief, the items are correct. 
2. The conmissioner or the att.orney general may. for the 

p'lrpose of discovering or inv~sti9ating violations of thi~ 
chapter 01 rule!'> adopted pursu"nt to this chapter do ani' or 

all of the following: 
a. Investiq,lle the business and ex."lrnine thp books. 

accounts, records. and files o~.ed by a provider. With the 

exception of an examination involving new construction, an 

e)(amination involving a complaint by a rpsident Ot a 

prospective resident or where qood cause exists for the lack 

of prior notice. as determined by the cOJTlr.lissioner. the 

division of insurance shall provide at least se~en days' prior 

notice to the facility before conducting an on-site 

eXar.llnatlon. 
b. Administer oaths and dffirmations, subpoena witnesses, 

reCP.-lve evi.dence. and require tht! productio:1 of documpnts and 

rE'cords in conn~ction wi.th an in'.'estiqation or proceeding 

being conducted pursuant to this chapt.pr. 

c. Apply to ttll' district courl for lS!Hl,lnce ')f all 0:0('1 

requicinq a peL'>on's ilppp.~Hance befor£, the cort',:TIi.5!lior.e~ cr 

• 
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attorn~y g~~~rdt. rh~ p(~rson rnd! Jls~ be =~'~ulr~(1 t(J pr~J~c~ 

Jo~ume~tary ~vl~e~(:~ gp.:ma~r ~o ~~~ D~bj~ct of thp 

inve5tiga~i0n. faillJ~e to ")oey 4 court ord~r llnd~( Lllis 

subscctic~ cO~5titut~9 con~0npt of cour~. 

Sec. 1'1. ~~ SI::Cl}9~~. S13D.!3 COM?LrANO: OROERS 

upcn the CO:TU"Ii5Siollp.r' s delermin,11: ion lh,\t a provide= has 

violate(l a proy~sion of this chapter or a rule ildoptcd 

p\lrsoa:lt to this ctl~'pter. th~ cort'.miss:on~t j,'I"y issue ,ln ordc-c 

cequiring •• provider t,o ce,lse- and de!';ist from ."In unla""ful 

practice or to take other afEir~ative action as in the 

jud9ment of ttlf!' c()mw.i'Ssionf~r is neces!'>,lCY t.o c')l"'Iply with the­

r~qllir~lT\ents o( thi.s C(lapt.er. The persOn nart'ed in the ord~r 

may. within fO\lrteen days after receipt'of the order. fi1~ a 

written request for a hcarin9. "The he,Hing shall be held in 

~ccordanc0 · ... ith chapt.cr 17A. It~"l hearinq is not requested. 

the order shall become per~anent. 

Sec. 18. Nt:·.4_S.ECT]_O~. 5230.14 INJUNCTIONS. 

The attorney qeneral may petition the district court in any 

county of the stat~ for an injonction to restrain a per~on 

subject to this. ch,lpter ~"\nd ~"lny aqents, elt'.ployces. or 

associates of th~ person from enqaqinq in conduct or practiccs 

in violation of this chapter or roles adopted pursuant to this 

chapt~r. In a proceeding {or an injunction. the attorney 

genpral nay apply to the court for the issuance of a subpoena 

to require the a9pe.Hance of a defendant and the defendant's 

aqents and any dOC\lments, books. or redords germane to the 

he.Hing upon the pl'tition for ,"In injunction. upon proof of 

any of the violations described in the petition (01 

injunction, the court may grant the injunction. 

DIVISION] I I 

Sec. 19. Section 53~)C.2, Code 1991, is ."lmend~~d 'oy strikirH? 

thf? section and :'nsertinq in lieu thueof the roilO'oJing: 

1. "Administr;!toc" rr,eans the com:Tlissioner of inS\lIanCe 0: 

the deputy adm;~_strator appointed pursuant to !';ection 

0;02.601. 

• 
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?. "Ad..,cH\<:~ fel1'"' i.lp.-ar.s con".cera:.lCH) in(:l'J(\lnq .1 pay(ncnt, 

fcc, or deposit, IoIhlc?"o i.s ;!.s.s~ss~d O( collectpc! pcio! to the 

closing of a loar.. An ad~ance !ee inc:l~d~s, but. iG not 
limited to, money a~scs5ec or collcct(>d f()~ processing, [01 ,):. 

appr,lisal. {or ,1 credit c;",eck, :O( a consultation, or for 

expensP$ . 
J. "Bona fide third-party f~e" means a fe€ charged for one 

or more of the following: 
a. ~ credit r~port or appraisal. 
b, Providing secu=ity of title ser..,ices for a loan secured 

by real property, inc~udir:g hut not lil'.ited to a title 

examination, an abstract of title, title insurance. Clr a 

property survey. 
-'. "Borrower" me-an!; a per50n vho seeks thp services of a 

loan broker. 
S. "Financial statement" mE!ans a document evidencinq the 

financial position of the loan broker as required by !;ection 

S35C.3A. 

6. "Loan" ncans an ."l<Jreemen~ to advance property. 

including but not limit~d to money. in return for the p~omise 

that payment .... ill be made for the use of the property. 
7. "Loan brol<er" or "broker" me.lns a person · ... ho in return 

for an advolnce f~e. promises to obtain a loan or assist in 

obtaining ol loan for another f[c~ a third pprson. or who 
promises to consider makinq a 10,ln to a person. A lo,ln broker 

does not include any of the following: 
a. An attorney licensed to practice in this state while 

cngag~d in the practice of law. 
b. A certifIed public accountant licensed to practice in 

this state while engag£d in practice as a certified pllblic 

accountant. 
c. An accounting pr~ctitiollpr ..... nile el193qed i.tS an 

accounting practitioner. who pro~ures 10an5 as an incldpntal 

part ot the ~ccountant's pr~ct.ice. 

" ~ 
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d. ,,\ ~(>j"~()·1 ... ·hose t~e l!; ~~nt.lrf~l: ::')nt\fl9l'nt on r.h· 

s\l(:"("p.s~;ful p"f)C'!:'~m~nt of a 10,ln fr"';- "" th! rd pl'rsor,. I: nl~ 

~or[ower t\a~ ~0t p3id a fep 9rior to :ne ~1('~lnq of d lca~ 

ethel rh4n d bnna !i~e third'parey fee. 

c. A financial institution, to t~e extent the 

institu!ion's act.ivitie!'> or arran9~~cnts ar~ expre~51y 
,!pprov~" or regulated by a regulato(~,' body or of"iicec aC~lnq 

cnder authclrity of the Unitpd State~. 
f. An ir.surancp company organize"':' under the l.l"'S o~ this 

st.1t.e and subj~ct to regulation bi' th~ to:-vnission('c o( 

in!.ur,"lnce. 
q. A bank incorpor.t~d under chapter ~24. 

h. A credit union incorporated u~dpt chapter 531. 

i. A savings and loan associ,1tior. or saving!'> bank 

i ncorporc'lted under Ch.3pt.N S34. 

j. A mortgtlgp.- broker or r.ortqage bankf!Or licen'Spd u:-.der 

chapter S3SB. 

k. A regulated lean cOI'!'.pany licenspd under (;hapt~r 536. 

1. An industrial loan company !icelu,ed under chapt~r 503&A. 

8. "Loan bro~erage ,1<jreelllent" or "agreement" mean!> an 

agree-lIIC'nt hetveen a loan hroker and <\ borro ... ·er in which the 

loan bro~er promises to do any of the fClllowing: 

a. Obtain ,1 loan for a borro .... el·. 
b. Assist. the borrowe-r in obtaininq a loan. 

c. Consider making a loan to the borrower. 
9. "Records" means books, pap~rs, documents, accounts, 

a9reem~nts, memoranda, electronic re~o~ds of accounts, or 

corrp.spondence relating to <1 matt~r regul,"ltcd under this 

chapter. 
10. "Successful procurement of a loan" means the recei.pt 

by oil borro .... er of the loan procep.ds. 

Sec. 20. ~~':-·_Sf:.~~~~' 535C.)A nNAt:CIAL srATf.MEtH. 

A 10dn t,rokp.-r shal~ file a Einancial statement with the 

oldninistl·ator. 'j"h~ s~"tement 5ha11 be prE!p,1rt~d according 1:0 

generally accepted ~ccountLn9 pri~ciples. The stat.eme,t sh~!: 

contai.n all of ~.,"":r: :c;l)r> .... ing: 

CJ) 
"T1 
t.n ... 
'" 
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1. A copy of the loan br()~er's bala~ce ~hce! prepilre,j 

within o~e hundred twentj days pri0t to thl! ~ost recent fil.nq 

of a disclCS~lre !.:alem(::'Il ,\5 providNI .;'1 sl~c'_ion S.)~)C.S. 

2. p, pl'ofit and 10S5 ~tdtpment. ,In.! a 5tilt~mE'nt of chan9~~;' 

1n the b:oker's financial position fo: each fiscal year that 

the broke: and the broker's prcdece~sot ~prc in business. 

HoweYI"'. the st,lt,cment of chanqes nec";' f:ot CO'Jer /TI:H(' t.han the 

three fiscal years prcc~dinq the date that the broker's 

balance sneet was prepared. 
3. It prepared. a copy of the hro',(er's r-'_o~t recent <llldited 

financial statenent. 
Sec. 21. Section 515C.5, subsec:tions 1 throuqh 1, Code 

1991, acc all\ended to cpad .\s follolol$: 

1. Before advertising or making other oral or written 

representations, OC acting as a loan brok~c in this state, a 

loan bro~er shall file with th~ administrator eopie~-'of-th~ 

~~._ of th~ _ follo~_i~9_.:. 
~:_. __ ~ disclosure statempnt requited under sp.ction 535C.17 

tne;. 
~. __ Tt\!: DOBt recent financial stat:ement of the broker,-.!II\d 

ei-t:her-of- ~I\e-fc.')i iowinq~ l'~! .. red_':!.!l,:!e_r .. s~ct.~..2.!!... ?...!.~.C.~ 

tI £. 'I\e !..L~~.e!.......a. bond required \lr.der so?ction '>35C.4. 

b'--';"e Q.!._~ formc'!.l notification t[cnt th~! financial 

institution that the tru5t account r~quired under section 

S3SC.4 is establishcd. 

~~.irrev,?c~1bl.~ co~scnt,. i.~ ... ~..l9_~.!11_.£! .. escri.~~ __ ~ 
co~.i_~'U.oner _C?LJ.f"!~!!.!..a.~~c,-.~p.E...0in~:-9 the ~dn~.Il.!_S:~!.!.~.O[._.to b~ 
~~.~.....!.<?~_~r.oker ~~_....!qcnt _t.~_!..~ . .c~.i ve se~.v!.£!...~!.....E..roc~_!!-~i.!!_,!n~ 
sui~_.£!....acti?n...!S~i~~- . .!..!!~- .t;?.!.ok~_r_ .~Eis!.D.9 .fro~.~_viol~tion ~f. 
~ ... £.!.2..I..:!~_c?.!'l_£L.t:..!!..!..!! ....£!!.i!pter .~~ . ..i!.....r~!~ ado.I?~~.p~~uan~_. to th_i~ 
cha'p.~.~ 

2. 7tH'" broker ~hall amend these filings nc:'l-ie~~-thlll\ 

~nl\ulliir_tlr'td,_i-r't_,tlddtt:ion1-~hati-fit~-e~~l\d~~nt' within forty­

five days o( any m~t~rial change i~ th~ followi~q: 

a. Th~ status DC the bond or acc:aunt 0 

• 

S(.'n,\:~~ t'il(> ::), p . .;~ 

b_ TnI!' t inanci.:.l 5t.l~:n~nt o( ':.(",~ br(Jkpr. 

(;. !nCofMation rcquirrd by the ri~sclos~[~ ~~~~~~~~t 

~~.?AG~~~n DIVIOE~~o ,\ bCOK':f who d,)e$ :lOt J' i l{~ :tlt~ C(;!)\C$ 

r~quire03 i~ quilty o( <.I SE'=l.0Us 1II.i.!>dl?me<~(".or. 

.1. !~ '1_d'£!.~.i_,?n ~.£..2.~h.~~_~l'~i..!...£~1 (~l_in9.!.±...!...._an J.IHHI~1.! f>.~!.~ 
s~~_ be_ .. l"la~~ n9.!._J_a.te.r..J:..~an . ..:!.l'.ly 1:. The brok~~r ~.h,lll P':l¥ iI 

~.~.ht.I_I)j~.d fifty dollar filinq (ee \.:it.h toh~ ir,it~.tl 

disclosur~ statement t i leo undel su-OS(oct ion 10 Tn~. "_~U;l~. 

f...!...~!.l"'.9 !>~~). bp. _:"ICCo~p:")_!!l_e~ ~:t_.\ .~.!..Li_~9l.f...£.~ (?C...£!':e: ~_~d_~.~ 
2..')1.1_~.!~ A t· ... enty-five- dollar fee shall b~ ch.uqed for ecldl 

iJmendment undl!'r subsection 2. 
Sec. 12. Section 53SC.7, Code 1991, is amende":' to rf!'ild a5 

lollc;.ws: 

SJSC.7 WRITTEN AGR~£Mr.NTS RP.QUIH:EO. 
A loan brokeraqe aqr~er.lent lOhall be in writing!. end ~_o~t:.ai;-, 

~~_~.<:!.lP.t i.Of~ _.2.L..!_~~_..!£..!y_ice~ ~~~~ h~.!.r.'?k p.:.!......~9 r f!cs t.~ 
perform fot the borrower, and the conditions under .... hich the> ._--_._---_. -------- . __ .. ----------- -- . __ .-----
2or~?~. i.s_obli9.~.~ed_t~.~y _~br~ker~ .. _'.I'he ag.!"..£.e~cnt. s~ 
9..£ siqned by th~ broker and the bor rower. The l)1'oker shall 

gi .... e the borrower a copy of the '1q((~ecr.p.nt wben the borrolo'er 

signs the aqrepment. 

Sec. 23. Section 5)5C.ll, Code 1~91, is amended to read a~ 

tallows: 

5J~C.ll APrL!CARILITY. 

This chapter does not apply t.o tI"'Y acti .... ities oc 

arranqemC'nt!; p.xpressly approved or regul~1ted by a"y-re~'.!~lltory 

bod' .. tlr .. nffieer-tletin9-U"d~r-anthority-of-t:hi~-~~ftt~i-other 
t-~tlr'l- the -edtflt n i: ~ ~ retorT -or-of -t:he- tfni ted- 9ta~ e~ ,~I!..£ 

~~":I~":!.s~~_?.r IJnd~~. oth~_r..J_~~L....2~_.the b~~_~9..divi~i0f! y! 
sav~_~gs .. ~~}~<~!! div_~.sio~.J..!!....~.~...£...J!~~~tme~t of_.cor.\lTle!ce. 

Sec. 24. NEW_.SECT.!.9.~. 5JSC.12 RF£OROS. 

1. A loan bcoxer shall naintain accurate records, as 

requirpd by the administrator, relating to tran!;acti()n~ 

[(ogulated uo(ler :.I-.is chapter_ "Th~ r~cords. shall include iJll 

of th(> followin9; 

a. rh~ "Cco~~~s of tl\~ brcker. 



• 
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b A copy of each ~o~tract in wnictl the ~=0~er l~ a pa:ty. 

includioq loan br()kerage- ,\gt'P",:".ents. 

c. 'lhe dmo\lnl of (ecf:ipt:~ (t'!cpi'led by tne ":lrck.p! anri the 

date the receipts ~ere rec~ived. 
2. The broil.el shal \ rt~t./lin each 10iln brokerage aqrcemeont 

entered into by the broker and :ecords pertaininq to each 
agreement for at l~a~t two year~ after the agrp.~ment cxpirps. 

The agrec.n('nt~ and records shall be mctint,\ined ":'ld made 

avai.lable for eXi'tminatlon by thl' administrCltor. 

Sec. 2S. ~EW S_~~!IO~. 5]')C.1) AOMINISTRATIVE ACTIONS. 

1. The administrator shall implement thiR chapter, and may 

take actions which the administrator d~~m9 appropriate for the 

protection of borro ... ·ers, including bot not limited to 

conducting an investigation or examin,ltion to determine if a 

violation of this chapter ()r a ~ule adopted pursuant, to thi~ 

chapter has been or mAy be convnitted. 

2. In conducting an investigation or proceedinq under this 

chapter. tt'le administrator or an officer designated by the 

administrator m<ly administer caths and ;lfCirTTlations, subpoena 

witnesses. compel the attendance of loIitnesses. take evidence, 

and require the production of materials inchlding records 

which the adminl~trator deems relevant to the inquiry. 

J. Not .... ithstanding chapter 22. inCarnation obtained in the 

coorse of an invest.iCjati.on or cxamin,ltion !'!ohall he kept 

confidential by the administrator unless any of the following 

are appl icable: 
cl. An order of prohibition has been issued pursuant to 

sect ion 535C. S. 
b. The administrator is call~d as a witness to testify in 

a criminal at civil proceeding. 

Upon determining that it is necessary or appropriat.e to the 

public interest or for th~ prott!ction of borro,",e~s. the 

administrator may di5se~inate inforMation concerning a 

violation of this chapter or ~ rule adopted pursuant to this 

chapter. by pllblish~nq; t,h(> in{O~lI\ilt.ion ()~ !lhat':.~.? t.he 

• ~ 
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~~formation .... i~h t.he appr()pt'idt(! aq~~(; ~)r :p~~la~0~y 

a'Jt:hor it.y. 

Sec. 26. ~!f.~~.~t::CT .. I()N. 535C.l<1 M!SRfPR?'~;'j:lI"TATtO)..) 0; 

~OVi::RNM['N"AI, AI'PROVAL. 

It is unlawful for a lo:).}n broker to repu!!,('nt 01' irt'P~i that 

the brok(': has been sponsored. r(>;com:TI~nded. or approved ~y. Qr 

:hilt the broker's ahilit,it!s or quali!ic~tions havp been ?l5~c6 

upon b~' the cor~:nissione~. the in!>orance di.vigiorl. ~h~ 

secllritips bureau. or the state ot Iowa. 

Sec. 27. !!£W SEQ~O~. 5JSC.16 SCOPE Of TilE ACT. 

1. The provisions of this Act apply to aqreemr.nts a:.c 

offel's by J1ny person to act as a loan broker when .. ~ny 0: the 

fo1101ol111q apply: 

il. The offer to act as a lonn broker is made or accepted 

in this state. 

b. ?he a9ree~ent i~ solicited or entered into in thi& 

state. 

2. ror the purpose of this section.' an offer is made in 

this statl~, IoIhethel' or not either party is tt'lell prc$ent in 

this $t~te, when either of the follo~in9 apply: 

a. The offer -:lr iginates from this state. 

b. The offer is directed by the offeror to this slate and 

received at the place to IoIhich it is directed or at any post 

office in this state in the case of a mail~d offer. 

J. Por the purpose of this section. an offf!r is accepted 

in this state ...,hen either of the follO\Hng occur: 

,1. The accf!ptance is co:-:vnunicated to t.he offeror in t.his 

state. 

b. The acceptance has not previoosly been cor.municated to 

thp offecor. orally. or ill writinq, outside this state: and 

dcceptance i~ com.T.unicated to the offt'ror in this stale, 

~heth~r or not pith~r party i!l then present. in this state whe~ 

the offeree direc~s it to the offeror in this state reasonably 

believing the of~~tor to be in thl~ state alld Lt is rcceiv~d 

at the p!ac(>; to ~~ich It IS directed 0: at any post of{ic~ l~ 

~:d!; st,Ht> in th!"; case of a •. ,\iled acc~ptalic~. 

en 
." 
til ... 
to 
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4. An offer is not made in this state in either of the 

following circumstances: 

a. The offer is in a newspaper which the publisher 

circulates or is circulated on the publisher's behalf in this 

state, which is in any other publication of general, regular, 

and ;:>aid circulabon wr.icn is not-published in ·this st-ate, or 

which is published in this state but has had more than two­

thirds of its circulation outside this state during the past 

twelve months. 
b. The offer 1S on a radio or televiSIon program 

originating outside this state and received in this state. 
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