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an Act relating to defective motor vehicles and proviaing
statutory procedures under which a consumer may receive a
replacement motor vehicle, or a full refund, for a motor

vehicle which cannot be brought into conformity with the

administrative fine, making & penalty applicable, and

providing an effective date.
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5 warranty, providing certain remedies, providing an
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1 Secticn 1. NEW SECTION. 322G.1 LEGISLATIVE INTENT.
2 The general assembly recognizes that a motor veh

major consumer acquisition and that & defactlive ngior ve
undoubtedly creates a rhardship for the consumer. 7Trhe ganara
assembly further recognizes that a duly franchised motor
vehiclie dealer 1s an acithorized service agent of the
manufacturer. It is the intent of the general assembly thal &
good faith motor vehicle warranty complaint by a consumer e
resclved by the manufacturer within a sp=acified period of

time. It is further the intent of the general assembly to

receive a replacement motor vehicle, or a full refund, for a
motor vehicle which cannct be brought intc conformity with the
warranty provided for in this chapter. Howevezr, this chapter
does not limit the rights or remedies which are otherwise
available to a consumer under any other law.

Sec. 2. NEW SECTION. 322G.2 DEFINITICNS,.

As used in this chapter, unless the contexi otherwise

requires:
1. ™"Collateral charges" means those additicnal charges fo

It

a consumer wholly incurred as a resuit of the acquisition o
the motor vehicle. For the putrposes of tnis chaprer,
collateral charges include, but are not limited to, charges
for manufacturer-installed or agent-installed items, earned
finance charges, use taxes, and title charges.

2. "Condition" means a general problen that nay ne
attributable tec a defect in more than one par:t.

3. "Consumer" means the pucchaser or lessee, other than
for purposes of lease cr resale, of a new or previcusly
untitled motcr vehicle, or anv other perssn entisleg by wae
terms of the warranty to enforce the obligations of tae

nt
ng the duratiorn ¢of che lemon law rights peryiod.
a

warranty duri
4. "Dave" means celendar days.
5. "DepactmaEnt® meins the attorney genzral.
&. noidantal < ges” means LhosSe reascnablé cosis

e o T TN P
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incurred by the consumer, including, but not limited to,
towing charges and the costs of obtaining alternative
transportation, which are the direct resuit of the

nonconformity or ncnconformities which are the subiect of th-

claim. Incidental charges dc not include lcss of use, jcss of

income, or personal injury claims.
7. "Lease price" means the aggregate of the foliowing:
a. Lessor's actua: purchase costs.
b. Coilateral charges, 1f appliicable.

c. Any fee paid to another to obtain the lease.
y the lessor for

¢. Any insurance or other costs expended b
the benefi: of the lessee.
e. An amount eqgual to state and local use taxes, not

-
]

otherwise included as collateral charges, paid by the lessor
S

when the vehicle was initlally purchasec.

f. An amount eqgual to five percent 0f the lessor’s actual
purchase cost.

8. "Lemon law righits pericd" means the Zerm of the
manufacturer’'s written warraniy, the pericd ending two years

after the date oI the original delivery of & mwotor vekicle to
a consuner, or the first twenty-four thcusand miles of
operation attributable to a consumer whichever explires first.

9. "Lessee” means any consurmer who leases a motor wvehicle
for one year or more pursuant to a written lease agreement
which provides tha% the lessee 1s responsible f{or repalrs to
the motor vehicle.

1¢. *"Lessee cost" means the aggregate of the deposit and
rental payments previously paid to the lessor for the leased
vehicle.

li., "Lessotr" means a person who holds the title to a motor
vehicle leased to a lescee under a written lease agreement or
who holds the lessor's rights under the agreement.

12. ‘"Manufacturer” means a person engaged in the business
of constructing or assembling new motor vehicles or installing

on previously assembled vehicle chassis special bodies or

-2-
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equipment which, when installed, form an integral p

new motor vehicle, or a person engaged in the busin
importing new motor vehicles into the United States
purpcse of seliing or distributing the new motor vehicles to
new mctor vehicle dealers.

i3. "Motor vehicle" means a self-propellec vehicle
purchased or leased in this state and primarily designed for
the transportation of persons or property over public streets
and highways, but does nct include rmopeds, mctorcycles, living
facilities such as motgr nhomes, or vehicles over ten thousand
pounds gross vehicle weight rating.

14. “"Nonconformity" means a defeét, melfunction, or
condition in a motor vehicle such that the vehicle fails to
conform to the warranty, but does not include a defect,
malfunction, or condition that results from an accident,
abuse, neglect, modification, or alceration of the motor
vehicle by persons other than the manufacturer or its
authorized service agent.

15. "Person" means person as defined in secti
=3

state.

pric

v g

17. ‘“Purchase price" means tn2 cas

agr
a

]

2 pa
motor vehlicle appearing in the sal ement ©I Ccontracki,
P

es
for

+
n

I

including any net allowance given a

18. T"Reasonable offset for use" means the numzer of miles
attributable to a censumer up to the date of the third attenpt
to repailr the same nonconformity which s iLhe subiec
claim, or the firs% attempti ¢ repair a roncontormity thar leg
likely ©o cause death or serious bodily injury. or t

entieth cumulative dav when Lhe vehicls is 24t ¢f service by
a




price plus an amount equal tc two percent of the purchase
price,; and divided by one nundred twenty thousand.

19. “Replacement motor vehicle" means a motot venicle
which is identical or reasonably equlvaient to the molor
vehicle to be replaced, and as tine motkor vehicle to be
replaced would have existed without tne nonconformity at the
time of original acquisition.

20. “"Substantially impair” means to render the motor
vehicle unfit, unreiiabie, or unsafe for warranted or ordinary
use, or tc significantly diminish the value ¢f the motor
venicle.

21. "Warranty® means any written warranty lssued oy the
manufacturer; or any affirmation of fact or pronmise made by
the manufaccurer, excluding statements macde by the dealer, in
connection with the sale or lease of a mcotor venlcle to &
corsumer. which relates o the nature oI Lhe material or
workmanship and affirms or promices that the material or
workmansaip is free of defects or wiil meet a specifled level
of performance.

Sec. 3. NE® SECTION. 322G.3 DUTIES OF mMANUPACTURER.

1. At the time of the consunmer's purchase or iease of tne

venicle, the manufactursr shall provide to the consumer a
written statement that explains the consumer's rights and
obligations under this chapter. The written statement shall
be prepared by the attorney general and shall contain a
telephone number that the consumer can use 1O cbtain
informatior from the attorney general regarding the rights and
obligations provided under this chapuer.

2. At the time of the consumer's purchase or lease of the
veiricle, the manufacturer shall provide to the consumer tne
zddress and phone number for the zope. district, or regiocnal
office of the manufacturer for this state where a claim may de
filed by the consumer. This information shall be provided to
the consumer in & clear and conspicuous manner. Within thirty

e

days of the introduction of & new model year for each mak and
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model of motor vehicle sold in
shall notify the attorney gene
manufacturer shall also inform
copy of the cwner's manual and

shall be provided upcn request

the manufacturer

The

this state,
rai of such introcduction.
the attorney general that a

applicable written warranties

and provide information as to

where the request should be made.

The manufaciurer shall

inform the attorney general where such a regquest shoulad be
directed and shall provide the ccopy of the owner's manual and
applicable written warranties within five business days of a
request by the attorney general.

3. A manufacturer or the authorized service agent of the

manufacturer shall make repalrs as necessary to conform the

vehicle to the warranty if a motor venicle does not conform to

the warranty and the consumer reports the nonconformity to the

A

manufacturer or authorized service agent during the lemon law
rights period. Such repairs shall be made irrespective of
whether they can be made prior to the expiration of the lemon
law rights pericd.

4, A manufacturer or the authorized service agent of the
manufacturer, shall provide to the consumer, each time the
motor veniclie is returned after veing sxamined or repair
under the warranty, a fully itemized, legible
repair order indicating any diagnosis made,
performed on the motor vehicle including, but not limited to,
a general description of the problem reported by the consunmer
or an identification of the defect or cordition, paris and
the date and the odometer

labor, reading when the motor

s3]
ri
1]

vehicle was submitted for examination or repair, and the &

when the repalr or examination was completad.

or

from manufacturer, or

shall

5. Upocn request ne consumer, ths

oy
fu
=
[
3
=
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G
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the authnorized service agent of t urer,
o}

provide a

copy of either or pboth of the following:

t
or printout of any diagrnostic computer

by tne manufacturer or authorized service

the motor

C
n inspection or diagnosis of

-5~
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vehicle.

b. A copy of any technical service bulletin issued by the
manufacturer regarding the year and model of the motor vehic!-
as it pertalns tc any material, feature, component, or the
performance of the motor vehicle,

Sec. 4. NEW SECTION. 322G.4 NONCONFORMITY OF MOTCR

VEHICLES.

1. After three attempts have been made to repair the same
nonconformity that substantially :impairs the motor vehicle, or
after one attempt to repair a ncrccrnformity that is likely to
cause death or serious bodily injury, the ccnsumer may give
written notification, which shall be by certified or
reglistered mail or by overnight service, to the manufacturer
of the nezed to repalr the nonconformity in order to allow ih
manufacturer a f{inal attempt o cure the ronconformity., Tne
manufacturer shall, witrin ten days after recelpt of such

notbification; bif rovid ne consumer wiith =i
tif n, actiiy oviae the consumer wilth the

t

a %
opportunity to nave the vehicle repaired at a reasonably
accessible repair fac y and after delivery of the vehicle
to the desgignated repair faclility by the consumer, the
mancfacturer shall, within ten days, confcrm the wster vehicle

to tne warranty. If the manufacturer falls to notify and
provide the consumer with the opportunity to have the vehicle
repaired at a reasonably accessible repair facility or perform
atrs within the time periods prescribe

e
ubsection,. the reguirement that the manufacturer be given a
n
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when the motor vehicle
has peen out of service by reason of repair of one or more

nonconformitiss, the consumer may give writitea notification to

the manufacturer which shall be by certified or ragistered
meil cor bv overnight service. Commencing upen che date such

notification is received, the manufacturer has ten cumuiative

days when the vehicle has been cut of service by reason of
revair of one or more nancenformities to conform the motor




~dCy W B W N

W0

| I S
N T = N ]

L%
P

[SCE T % B S
T PR

()

wh

vehicle to the warranty.
2. If the manufacturer, or its authorized service agent,
has not conformed the motor vehicle to the warranty by
repalring or correcting one or more noncenformities that
substantially impair the mctor vehicle after a reasonable
number of attempts, the manufacturer shall, within forty days
of receipt of payment by the rmanufactursr of a reasonable
cffset for use by the consumer, replace the motor vehicle with
a replacement motor vehicle acceptable to the consumer,; cr
repurchase the motor vehicle from the consumer or lessor and
refund to the consumer or lessor the full purchase or lease
price, less a reasonable offset for use. The reglacement or
refund shall inciude payment of all ccllateral and reasonably
incurred incidental charges. The consumer has an
unconditional right to choose a refund rather than a
replacement. If the consumer elects to receive a refund, and
the refund exceeds the amount of the paymznt for a reasconable
offset for use, the requirement that the consumer pay :the
reasonable offset for use in advance does not epplv, and o
ranyfacturer shall deduct that amount from che
the consumer. If the consumer elects a replacemrentc mo
vehicle, the manufacturer shall provids o
substitute mokor vehicle to use un
replacement vezhicle is delivered to th

of the refund or replacement, the consamer. lienbolider, or

LA
r
;

lessor shall furnish o the menuflfacturser olse

possession of the origirnal moter vehicle.

Refunds =hall be made to the consumer &and liennolder of
record, 1f any, as their interests appear. If aproiicable

refunds snall ba made
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chapter, the consumer's lease agreement with the lessor is
terminated upon payment of the refund and no penalty for early
termination shall be assessed. The department of revenue a»~~
finance shall refund to the manufacturer any use tax which . .=
manufacturer refunded tc the consumer, lessee, or lessor uncer
tnis section, 1f the manufacturer provides to the department
of revenue and finance a written request for a refund and
evidence that the use tax was paid when the vehicle was
purchased and that the manufacturer refunded the use tax o
the consumer, lessee, or lessor

3. It i1s presumed that a reasonable number of attempts
have been undertaker w0 conferm a motor vehiclie to the
werganty 1f, during tne lemor law rights period, any of the
following occur:

a. The same nonconicrmity that substantially lmpairs the

moter vehicle has been subiect Lo examination or repalir ac

least three times oy the manufacturer or its azuthorized

service agent, plus a final attempt by tne manufacturer to

repair the motor vehicle 1£ undertaken as proviced fcr in
subsection 1, and such nonconformity continues to exist.
o. eath or

r
A nonconformity that 1s likely tc cause ¢
te examination or

0_
( }
cr

serious podily injury has been su

repair at least one time by the manufacturer or its authorizegd

service agent, plus a final attempt by the manufacturer tec
repair the motor vehicle if undertaken as provided for in
section 322G.4. subsection 1, and such nonconfornity contlnues
to exist.

¢. The motor vehicle has been out of service by reascn of
repair by tre manufacturer, or its authorized service agent,
of one or more nonconformitles that substantially impair th
mctor vehicle for a cumulative total of thirty or more days,
exclusive of down time for routine maintenance prescripbed by
the owner's manual. The thirty-day period¢ may be extenced by
any period ¢f time cduring which repair services are not

available to the consumer because of war, invasion, strike,




W

fire, flood, or natural disaster.

The terms of this subsection shall be extended for a pericd
of up to two years after the date of the original delivery of
a motor vehicle to a consumer, cr +the first twenty-four
thousand miles of operation attributable to a <onsumer,
whichever occurs first, if a nonconformity has been reported
but has not been cured by the manufacturer. or its authorized
service agent, before the expiratiocn of thke lemon law rights
period.

4, A manufacturer, or its authorized service agent shail
not refuse to examine or repalr any nonconformity for the
purpose of avoiding liability under this chapter.

Sec. 5. NEW SECTION, 322G.5 AFFIRMATIVE DEIFENSES,

Any of the following is an affirmative defense to a claim

under this chapter:
i. The allegeé nonconformity cr nonconformities do not
substantially impair the motor vehicle.

2. A nonconfornity is tne result of an accident, avuse,
neglect, or unauthorized modification or alteration of the
motor vehicle by a person other than the merufacturer or 1its
authorized service agent.

3. The claim by the consumer was noi filed in good faith.

4. Any other defense allowed by law which may be raise

2l

against the claim.
Sec, €. NEW SECTION. 322G, 6 INFQRMAL DISPUTE SETTLEMENT
PROCEDURES -- OPERATIONS AND CERTIFICATION.

1. At the time of the consumer's purchase or lease of the

H

ehicle, a manufacturer who hes established z orogram
certified pursuant to this section shall; at a mini:
clearly and c0nspiCuously disclose £O fne consumar Ln woibter

materlals accompanying tie vehicle hew ané where to file 2

e bl = » LY
resoauvien o0 2. TQIoPUuZIes,;, ant sndii QU LngITR COnzuners any
= -




AL o B A Y L " I %

[ N B L o I T T = Ry W
= T T BN B R ¥ | B S SURNY N S V. ¥

fee for use of the program. The manufacturer shall take all
steps necessary to ensure that a certified program and its
staff and decision makers are sufficlently insulatec £rom ti.
manufacturer so that the performance of the staff and the
decisions of the decision makers are not influenced by the
manufacturer. Such steps, at a minimun, shall ensure that the
manufacturer does not make decisions on whether a coasumer's
dispute proceeds (o the decision maker., Staff and decision
makers of a certified program shall be trained in the
provisions of tnis chapter and rules adopted under this
chapter.

3. A certified program shall allow an oral presentation by
a party. or by a party’s emp:ioyes, agent. cor representative.

within five days following the consumer's nctification to
the certified proeg £ the Zispute: the program shail i1rform

o}
each party of thelir rilght to mase an oral presentation,

o
m
[o %
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w0
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m
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Meetings of a certified program to hear and dect
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shall be cpen tc observer
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dispute, on reasonanl <

4. A certified program stall render 2 decislon nc iater
than sixty days from the day of the ¢onsumer's noitificaticn of
the dispute, preovided that a significant number of decisieons
are rendered within forty davs. For the purposes of chis
section, notification is deemed to have occurred when a
certified program has received tne consumer's name and
address; the current date and the date of the original
delivery of the motor vehicle to a2 consumer; the year, make,
model, and identification number of the motor vehicle; and a
description of the ncnconfeormity. If£ the consumer has not
previously notified the wmanufacturer of the nonconformity, the
sixty-day period is extended for an additional seven days.

S. A certified program shall, in rendering decisions, take
into account the provisions of this chapter and all legal and
equitable facters germane to a fair and just decision. The

decision shall disclose to the consumer and the manufacturer

_lo_
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the reasons for the decisicn, and the manufacturer's required
actions, :f applicable., 1If the decision is in favor of the
consumer, the consumer shall have up to twenty-five days from
the date of receipt of the certified program’s decision to
indicate acceptance of the decision. The decision shall
prescribe a reasonable period of time, noi to =sxceed thircty
days from the date ithe consumer notifies the manufacturer of
acceptance of the decision, within whicn the manufacturer must
fulfill the terms of the cecision. If the manufacturer nas
had a reascnable number of attempts o conform & motor vehicle
to the warranty as set forth in cection 322CG.4, subsection 3,
including a final attempt by the manufacturer Lo repair the
motor vehicle, 1f undertaken zs provided for in section
322G.4, subsection 1, and the consumer is entitled to a
replacement wvehicle or a refund under section 322G.4,
subsection 2, the decision shalil be limited to relief as
allowed under section 322G.4, subsecticon 2. In an action
brought by a consumer under this chapter, the decision of a

certified program 1s admissible in evidencc.

N

5. A certified program shall establish writcen procedura

{

0}

which explain operation cf the certified program. Ccplies of
the written ovrocedures shall be wmade availabdble Lo any perscn
upon reguest and shall be sent to the consumer upen
nctification of the dispute.
7. A certified program shall tain ail recoras for each
dispute for at le S er the Ziral disposition of
the dispute. A certi gram shall nave an independent
auglt conduated annually t
and its ormance and ©n
in compliance with this chapter. ALl records [c: each dispule
shall be availanle for zne audit. uenh audit, up
compiation, shall be forwarded to the attornay general.
8. Any manufacturec licensed tc sell motor wve
this state may apply to the atiorney g

£ 1ts grogram. A& manufacturer seexing
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submit to the attorney general an

program in this state shall
application for certification on a form prescribed by the
attorney general.

§. A program certified in this state or a proegran
established by a manufacturer applying for certiF lcaticon in
this state ghall submit to the attcrney general a copy of each
settlement approved by the prcgram or decision made by the
decision maker within thirty days after the settlement 1is
reacned or the decision is rendered., The decisicon cr
settlement shall contain information prescribed by the
attorney general.

i¢. The attorney general shall review the operations of
any certified program at leasi once annual.ly. The attorney

2neéral snali prepare annual and periodic repcrts evaiuating
the operation ot certified programs serving consuners in this
state Or programs established by moteor venicle nanu
apuiving for certification in this sta
indicate whether certification shoulid be granted, ren
denied. or revoked,

11, If @ manufacturer has established & program which the
attorney general has certifiad as suybstantially complylng with
the provisions of and the rules adopted under this chaprter,
and has informed the consumer how and where to file a claim
with the pregram pursuant to subsection 1, the provisions of
section 322G.4, subsection 2, do not apply to any consumar who
has not first resorted to the program.

Sec. 7. NEW SECTION. 322G.7 JINPORMAL DISPUTE SETTLEMENT

PROCEDURE —- CERTIPFICATION UNIFORMIT

To facilitate uniform application, interpretation, and
enforcement of this section and section 322G.6, and in
implementing rules adopted pursuant to section 322G.14, the
attorney general may cooperate with agencies that perfiorn
similar functions in any cther states that enact these or
similar sections. The ccoperation authorized by this

subgecticon may include any of the following:

-12_
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1. Establishing a central depository for coplies of all
applications and accompanying materials submitted by

3

manufacturers Zor certification, and all reports preparec,
notices issued, and determinacions made by the attorney
general under secticn 322G.6.

2. Sharing and exchanging information. documents, and
records pertaining to program operations,

3. Sharing personnel to perform jolnt reviews, surveys,
and investigations of programn cperations.

4. Preparing joint reports evaluating program operations.

. Granting joint certifications and certification
renewals,

6. Issuing join: denials or revocations of certification.

7. Holding a jeint administrative hearing.

&. Formulating, in accordance with chapter 17A, the
administrative procedures Act, rules or proposed rules on
matters such as guidelires, forms, statements ¢f policy,
interpretative cpinions, and any other information necessary
to implement section 322G.6.

Sec. 8. NEW SECTION. 322G.8 CONSUMER REMEDTZS.

1. If a consumer rescrts tc a manufacturer's certified
program and a decision is not rendered witniln the tfime pe
allowed in this chapter, or a manufacturer has no certified
program and the consumer has notified the manciacturer

pursuant to section 2322G.4, subsection 1, the consume

"
)
g

file an action in district court under this chapter wivhin one
year from the expiration of the lemon law rights period or an
extension of the period pursuant to secticn 322G.4; subsecilon
3.

2. If a consumar resorts to a manufacturer’s cercified

30
program and 1s nct satlisfled with the performance of tne
i

(o3

5
manufacturer as crder=d in the decision, or the manuf

a
does not perform as directad by the decision within th
nericd specified in the decision, the consumer may

=
action in district court under this chapter witiiin six moaths
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after the date prescribed in the decision by which the
manufacturer must fulfill the terms of the decision. If the
consumey declines to accepr the decision of the manufacture-’
cercitied program, the consumer may appeal the decision

A

pursuant to subsectlicn 4. For purposes of this subsection,

i "

naot sarisfliled with the performance of the decision" means,
following the consumer's accentance of the declsion, the
consumer indlcaies that the marufacturer faiied to comply with
the terms ¢f the declsion within the time specified in the
n or failed o cure the nonconformity within the time

specified in the decision if further repairs were ordered.

3. In an acticn under either subsection 1 or 2, the cours
shail award a consumer whe prevaliis the amouni of any
pecunlary less, including relief the consumer is entiflzd ©o

ander sectleon 322G.4, subsectlon 2, reascrabis attorney's

i

fees, and costs. In addition, 1€ the court affir ne

=~

a is
tified program, the court may awara any
amounts allowed under sectlon 322C.8, subsection 7.
program's decision 1s flnal unless appeaiad
by either party. A petition to the districh court to appea. &
decision must be made within £12:zy days after receinpt of
decicion or within twenty-flve days from the daue the consumer
indicates acceptance of the decision to the man ctu

-

whichever occurs first. Within seven dayg after

C
K
(Y]

ke petition
has been filled, the appealing party must send, by certified,
registered, or express mail, a copy of the petition to the
attorney general. 1I1f the atiocrney general recelives no notice
of che petition within sixty cays after the manufacturer's
receipt of a declision in favor of the consumer, and the
consumetr has indicated acceptance of the decision within the
twenty-five days of receipt of the decisigon, but the
manufacturer has neither conplied with, ncr petiitioned to
appeal the decision, the attorney general may app-y tc the
court to ilmpose a fine up to one thousand dollars per day

agalnst the manufacturer until the amount stands at twice the

_14_
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purchase price of the motor vehicle, unless the manufacturer .
provides clear and convincing evidence that the delay or

fallure was beyond its contrcl or was acceptable to the

- VI S

consumer as evidenced by a written statement signed by the
consumer. If the manufacturer fails to provide such evidence

or fails to pay the fine, the attorney general shall initiate

proceedings against the marufacturer for failure to pay the

[e= T N R NN O]

fine. The proceeds from the fine imposed shall be placed in
S the attorney general's motor vehlcle fraud and cdometer law
10 enforcement fund for implementation and enforcement of this
11 chapter.

12 5. If the manufacturer fails to comply with a decision

13 which has been timeiy accepted by the consuner or fails to

14 file a timely petition for appeal, the court shall affirm the
15 board's decision upon application by the consumer.

16 6. An appeai of a decision by a certified program Lo the

pe tried de nove, .

17 court by a consuner or a manufacturer skall o
i8 and iray be based upon stipulated facts. In a writien petiticn

19 to appeal a decision by the becard, the appealing party must
20 state the action reguested and the grounds relied upon for

1 appeal.

or
o
@

22 7. I1f a decisicn of the certified precgram in favor of
23 consumer 1s affirmed or upheld by the court, recovery by the
24 consumer shall incliude the pecuniary vaine of the award,

25 including relief the consumer is entitled to under seciion
26 322G.4, subsection 2, attorney's fees incurred in obtaining
27 confirmation of the award, and all costs and centinuing

28 damages 1n an amcunt of twenty-five dollars per day for all
29 days beyond the twenty-five-day pericd following the

30 manufacturer's receipt of the consumer's acceptance of the

Rl -

i certified program's decision. If a court determines that &
=

32 manufacturer filed a petition for appeal to be tried de novo

33 1n bad faith or brought such an appeal solely for the purpose

3 of SrE e - 0 P N - IR 3 A T .
34 of haressmenz, the court shall double, &and may triple, the .
35 amount of the teial award, after consideration of ai:
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clrcumstances.

8. Appeliate review of a court decision 1n favor of the
consumer may be concditioned upon payment by the manufacturer
0f the ccnsumer's attorney's fees and givinrg security for
costs and expenses resulting from the review periocd.

9. This chapter coes not prohibit a consumer from pursuing
other rights or remedies uncer any other law,

Sec. 9. NFEW SECTION. 322G.9 COMPLIANCE AND DISCIPLINARY
ACTION,

The attorney general may enforce and ensure compliance with
the previsions of this chapter and ru:es adepted pursuant to
section 322G.14, may issue subpcenas reguirinc the atiendance
of witnesses and iLne production of evidence, and may petition
any court having ijurisdicticn to compel compliance with the
subpoenas. The attorney genersl may levy anc cce:liect an
administrative fine in ar amounl not Lo excceed one thousand
dollars for eacn viclation against ary manufacturer found o
he in violation of tnis chapter or rules a
section 322C.14. A manufacturer may reguest a h

2

pursuant to chapter 178, the administrativ

proceeds from any fine levied and collected pursuant to this
section shall be placed in the attorney general's motor
vehicle fraud and cdometer law enforcement fund for
implementatiocn and enforcement of this chapter.

Sec. 10. NEW SECTION. 322G.10 UNFAIR OR DECEPTIVE TRADE
PRACTICE.

A violation by a manufacturer of this chaptevr is an unfair
or deceptive trade practice in violation of secticn 714.16,
subsectlon 2, paragrapn "a".

Sec. 11. NEW SECTION. 322G..1 DEALER LIABILITY.

This chapter does not impos2 any liability on a francnised

motor vehicle dealer or create a cause of actlon by a consumer
against a dealer. A dealer shall not be made a party

defendant in any action involving or relating to this chapter,
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except as provided in this section., The manufacturer shal:l
not charge back or require reimbursement by Lhe dealer £or any

costs, inciuding but not limited to any reflunds or vehicle

replacements, .ncurred by the manufacturer pursuant to this
chapter, in the absence of a finding by a ccuri that tne

related repairs had been carried out by the dealer 1n a manner
e

instructions. A manufacturer who is found by a court to have

improperly charged bhack a cdealer because of a viclation of

reimbursement plus reasgnable costs and any attorney’'s fees.

this section is liable to the injured cealer for full
o}
Sec. 12. NEW SECTION. 322C.}2 RESALE CF RETURNED
VEHEICLES.

A manufacturer who accepts tne return of a motor vehicle

pursuant to a settlement, determination, or dec:sion under

t4
—
|
M
(’l

this chapter shall notify the state depa:
transportation and report the venicie identifi
that motor venicle witnin ten days after th

state department of transporfation shall ncte tne fact that
the motor vehicle was returned pursuant to this chapter cn the
title for the motor venicle. A perscn sn o}

lease; or sell, either¢ at wholesale or retall; or trans

title to a motor vehicle returned Dy reason of e
determination, or decisicn pursuant Lo this ch

similar statute of any other state unliess the
nonconformity 1s ciearly and consplcuously disclicosed to the
prospective transferee, lessee, or nuyver. The aitorney
general shall prescribe by rule the form, content, ard
procedure pertalning to such a disclcocsure statemenc,
e £

manufacturers to implement a2 uniform
e

disclosure form. The manufacturer shall make 2 reascrable
effert to ensure that such disclosure is made Lo the first

c
subseguent retall buyer or lesseoe, For purposes
emen a

subsection, “set+l t" incluges an

petween thz panutachurer and the consumer that O0Curs a‘fcer




the dispute has been submitted to a manufacturer-established
program, but does not include agreements reached in inforrmal
proceedings prior to the first written or oral presentation tr
the certified program by either party.

Sec. 13. NEW SECTION. 322G.1i32 CERTAIN AGRTIMENTS VOID.

Any agreement entered into by a ceonsumer that waives,
limits, or disciaims the rights set forth 1n this chapter 1s
void as contrary to public policy.

Sec. :4. NEW SECTION. 322G.1¢ RULFEMAXKING AUTHORITY.

1. The attcrney gereral snall acdopt ruies as necessary to
implement this chapter,

2. In prescribing rules and forms under tils chapter, the
attorney general may cooperate with agencies cha: perform
similar funciigns in other states with a view fo effectuating
the pelicy of this chapter o achlieve maximum uniformiliy irn
tne form and content of certificatiogn, reguzatlon, and
procedural evaluation of manufacturer-estab:ished programs,
required reccrdkeeping, required repcrting wihcrcever
practicable, and required nctices to consumers.

Sec. 15. NgwW SECTION. 322G.15 FUNDING.

The attcrney gereral may use any funds depcsita2d in the
motor vellicle fraucd and odometer law enforcement fund to
impiement the provisicns of this chapter.

Sec. 16. NEW SECTION. 322G.16 EFFECTIVE DATES.

This Act appiles to motor vehicles orig:inally purchased or
leased in this state by consumers on or after July i, 1991.
Section 14, which concerns rulemaking, snall taxke effect upon
enactment.

Sec. 17. Chapter 322z, Code 1991, 1s repealed.

EXPLANATION

This bil: establishes a new chapter 322G which provides
remedies for a consumer who purchases a motor venlclie which
the marufacturer or the manufacturer's authorized agent 1is
unable to repair so that it meets the express warrantles of

the manufacturer.
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Section 1 states the legislative intent of the chapter.

Section 2 defines terms usged in the chapter.

Sectilon 3 enumerates certain duties of the manutacturer cr
the manufacturer's authorized agent related tc the repair cof a
new notor vehicle to conform it to any warranty. The section
also requires the manufacturer or authcorized agent to provide
certain informaticn to the consumer inciuding a statement of
rights and obligations contained in this chapter to be
provided at the time of purchase of the moctor vehicle, a
repair statement each time the vehicle is examined or repaired
wiile under warranty, and any technical bulietins requested
concerning the specific venicle model.

Section 4 provides that afiter nctice by the consumer to the
manufacturer after three attempts tc repair the motor vehnicie,
or one attempt i1f the nonconformity 1s likely £o cause death
OI sSerious injury, the consumer nust allow the manufacturer
one final attempt to repair the vehicle so thez 1% confcorms to
the applicabie warranty. The manufacturer has ten days after
delivery of the vehicle to repair the ronconformity.

Section S establishes affirmative defenses for the
manufacturer relating to a claim brought by a consumer
piirsuant to chis chapter. These defenses include that the
alleged nonconformity or nonconformities 4o not substantially
impalr the motcr vehicle, and that a norconformity is the
resuit of an accident, abuse, neglect, or unauihocized
modifications or alterations ¢f the motor vehicle by persons
other than the manufacturer or its authorized service agent.

Section 6 provides that a manufacturer may establish a
program to be certified by the attorney genera®! for dispute
resolution. % the manufactuirer estaplishes such a program,
the bill requires tha: it must be insulated from the
manufacturer so that any decisicons are not inf
manufacturer.

Section 7 authorizes tne attcrney general 0 coocperzhe with

ctaer agencies in otaer states which perform similar funclicns

_19..
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to facilitate the uniform application of this and similar
statutes.

Section 8 establishes consumer remedles and rescrven A
right of appeal regarding a decisicon of a certifisd programn <o
elther party.

Section 9 authorizes the attorney ceneral to enforce
compliance with the statutory reguirements o>f the new chapter.
The attorney general is authorized to levy an administrazive
firne of up to $.,000 for each violation.

1an

1)

Section 10 provides that a v:clation of {he provis of

V]

1

this chapter is an unfair or deceptive :rade prac:ice.
Section 11 provides that no liability is

imposed on A

b}

{ranchised motor vehicle dealer under this chapuer.

Sectnion 12 preovides that a manufacturer nmust disclcse to a
prospective transferee, iessee, or buyer the nature oI any
nonconformity ol the vehicle belfore it may transier title of &
vebilele returned to the manufacturer by reascn of a
gsetrliement, deterwination, or decision piursuant o this new
chapier or a simllar statute 2f arother state.

Section 13 provides that an agreement Lo waive or limilt the
rights set forth in :Zhis chapier is void,.

Section 14 authorizes the attorney general to adopi rules
to Implement thils chapter.

Section 15 provides that the attorney general may use funds
deposited in the motor vehicle fraud and cdometer law
enforcement furd to implement this chapter.

Section 16 provides that this new chapter applies to motor
vehicles originally purchased or leased by consumers in this
state on or after July 1, 19391.

Section 17 repeals chapter 322E relating to new motor

vehicle repair or replacement.

LSB 1257HV 74
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HNOACT
RELATING TO DEFICTIVE MOTOR YEHICLES AND PROVIDING STATUTORY
PROCEDURES UNOFR WHICH A CONSUMER MAY RECEIVE A REPLACE-
HMEXT MOTOR VEHICLE, OR A TULL REFUND, FOR A MOTOR VEHICLE
HHICH CANKOT BE DROUGHT I1NTO CONFORMITY WITH THE HARRANTY ,
PROVIDING CERTAIN REMIDIZS, PROVIDING AN ADMIRISTRATIVE

FINE, MAXING A PENALTY APPLICANLE, AND PROVIDING AN EFFECTIVE

DATE.
I'T ENACTED BY THE GENERAL ASSEMRLY OF THE STATE OF IOWA:

Section 1. WEW SECTION. 3220.1 LEGISLATIVE INTINT.

The general assembly recognizes that a motor vehiele is a
najor consumer acquisition and that a defective motocr vehicle
undoubtedly creates a hardahip for the consurer. The geneval
assenbly further recognizes tnat a duly franchised motor
venicle dealer s an avthorized service agent of the
manufacturer, It is the intent of tne general assembly that a
good taith motor vehicle warranty complaint by a consumer be
resolved by the ranufacturer within a specified perivd of
time. It is further the Latent of the general assembly to
provide the statutory procedures whereby a consumer may
ceceive a replacement motor vehicle, or a full refund, for a
motor vehicle which cannot be breught into contoemity with the
warranty provided for in this chapter. However, this chapter
does not limit the rights or remedies which are othervwige
available to a consumer under any other law.

Sec. 2. NEW SECTION. 322G.2 ODFFIMITIONS.

As used in this chapter, unless the context otherwise
requires:

1. "Collateral charges” means those additional charges to
4 consumer wholily iocurred as o result of the acquisition of
the motor vehicle. For the purposes of this chapter,

House Fro¢ 566, . 2

coliareral rmarges anclude, buk are pot limi-ed te, charges
fer manufacturec-installed or agent cinscalled 1tems, eacrned
finance charges, ukse tares, and title charqges .

1. "Condition” means a general probica that may uve
attributable to a defect in more than one pacz.

3. "Consumer means the purchaser or lessee, other than
for purposes of lease or resale, of a new or previously
untitled motor vekicle, 9 any other person entitled by the
terrs of the warranty to enforce the obligations of tne
warcanty during the duration of the lemon lau tights peercd.

4. "Days" means calendar days.

5. "Departrent” means the attarney general.

6. "Incidental charges” means those reasonable costs
incurred by the consumer, including, but not Llimited Lo,
tewing charges and the costs of obtaining alternative
transpactation, which are the direct resuit of the
nonconfoemity or nonconformities which are the subject of the
€laim, Incidental charges do not include loss of use, loss of
income, or persocnul injucy clairs.

7. "Lease price” means the aggregate of the tollowing:

a. Lessor's actual purchase costs,

b. Collateral charges, if applicable.

¢. Any fee paid to another to obtain the lease.

d. Any insurance or other costs expended by the tessor for
the benefit of the lessee.

e¢. Ap anoun: equal to state and local use taxes, not
otnerwise included as collateral chacges, pald by the lessor
wnen the vehicle was initially purchased,

€. An amoun: equal to five percent of the ‘essoc's actual
purchase cost,

8. "Lemon law rights period” means the term of the
manufacturer’s wcitten warranty, the period ending two-years
after the date of the original delivery of a motor vehicle to

a consumer, or -he Eirst twenty-four thousand mites of

cperation attrinutable to a consumer, whichever expires £irst.
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9. "Lescee” means any consumer wno leases a motor veilicle
for one year O¢ more purguant to a written lease agreeme:n:
which provides that the lessee is responsible for repairs 0
the motor vehicle.

0. "Lessee <¢ost" means the aggregate of the deposit and
rental payrents previously paid to the lessor for the leased
vehicle.

11. "Lessot"” means a person who holds the title to a rotor
vehicle leased ro a lessee under a «ritten lease agreemrenrt oc
who holds the lessor's cights under the agreement.

12. "Manufacturet" reans a person angaqged in the business
of constructing or assenbling new motor vehicles or iastalling
on previously assembled vehicle chassis special bodies or
equipment which, uhen iastalled, form an iategral part of the
neu notar vehicle, or a person engaged in the business of
importing new motor vehicles into the United States for tre
purpose of selling or distributing the new motor vehicles o0
new motor vehicle dealers.

13, “"Motar vehlcle” means a self-propelled vehicle
pucchased or leased in this state and primarily designed Ioc
the transportation of persons ov property over public strzeks
and highways, tut does not include mopeds, mctorcycles, roior
hones, or vehicles ever ten thousand pounds gross wvehicle
weight rating.

14, “Monconformity” means a defect, malfunction, or
condition in a roter vehicle such taat the venicle fails ::
conform to the wcareanty, but does not include a defect,
raittunction, or c¢ondition that results frem an accident,

asuse, reglect, rodification, or alteration of the motor

wvanicle by pecrscns other than the manufacturer of its
authorized seevice agent.
16. “verson” means peeson as defined in section Tl4.03.
16, "Projgeart” means an inforral dispute settlonent
precedure entabiinned ty a manufactucer wh.ch mediates ari
Atbizrates rotor sohic.e warranty disputes ar:ising in th::

Sslabte.

Eouse T:le %66, p. 4

17, “gurchase price” nmeans the cash price paid foc the
matnr vehicle appearing in :ne sales agreement or contract,
including any net allgcwance given for a trade-in vehicle.

1. "Reasonable offset for use” means the number of miles
attributable to a consumec up to the date of the thitd attempt
to tepaic tae same nonconformity which is the subject of the
claim, or the first attanpt to cepair a nonconformity that is
likely to cause death or serious bedily injury, or the
twentieth cumulative day wher the vehicle is out of service by
ceason of repair of one or more nonconformities, whichever
occurcs First, muttiplied by the purchase price of the vehicle,
or in the event of a leased vehicle, the lessor's actual lease
price plus an amount equal to twe percent of the purchase
price, and divided by one hundred twenty thousand.

19. “Renlacement motor vehicle” means a rotor vebhicle
which is identical or teasonably eguivalent to the motor
vabiicle to be replaced, and as the motor vehicle to be
teplaced would have existed vithout the nonconformity at the
time of original acquisition.

20. “Substantially impaic” means to render the motor
vehicle unflt, unreliable, ot unsafe for warcanted or ordinary
use, or to s:gniftcantly dimiaish the value of the motor
vehicle,

21. THWacranty' means any writken warranty issued by the
manufactucer; or any atficmation of fact oc promisa made by
the manufacturer, excluding statements made by the dealer, in
connection with the sale or lease of a motor venhicke to a
consumer, which relates to *ne nature of the material or
workranshie and affirms or promises that the raterial or
worknanship is free of defects or will meet a specificd level
afl performapce,

Sec. 3. NEW SECTION. 1226.3 OUTIES OF MANUFACTURER.

L. At the wime of the consumer's purchase or lease of the
vehicie, the manulacturer shall provide Lo che cansumer 3

written statement that expla:ns the consumat’s rights and
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obligations under tnis chapter. The written staterant snall
be prepared by the attorney genecal and shall contain a
telephone number that the consumer can use to obtain
infeerwation from the attorney genercal reqarding the rcighes and
obligations provided under this chapter.

2. At the time of the consumer's purchase oc loase of the
veniclae, the manufacturer shall provide to the consemer the
address and phone number for toe zone, distriecr, or reqgional
oftice of the manufacturer For this state where a claim oay be
€iled by the corsumer. This informaticn shall be provided to
the consumer In a clear and conspicuous manner. Within thicty
days of tre introduction of a new necdel year for each make and
model of motor vehicle sold in this state, the manufacturer
shall notify the attorney general of such iantroduction, The
manu€acturer shall also inform the attorney general that a
copy of the owner's manual and applicable written warranties
shall be provided upon request and provide information as to
where the request should be made. The ranufacturer shal?
inform the attorney general whece such a request should he
directed and shall provide the copy of the owner's manual and
applicable wuritten warcanties withis Five business days of a
ctequést by the attorney general,

3. A maonufacturer or the authorized service agent of che
nanufacturer shall make repairs as tecessary to conform the
vehicle to the warranty if a motor vehicle does not conform te
the warran:y and the consumer ceporis the noncontormity to the
manufacturer or authorized secrvice agent during the lemon law
rights pericd.  Such repairs shall se rade irrespective of
whether thay can be made prior to the expitation of the lemon
law cights geriod.

9. A vamfbaccurer oc the authorized service agent of =ae
marufacturar, skhall provide to the consumer, each bime kio
roter veh:iale (s retuened after belng examired 0r repaiced
under the ~arranty, a fully itemized, leginle statemen: o-

tepair ores:r indicarting any dragnos.s made, and all wuork

House File 566, p. 6

peclormed on the rotor vehicle including., but not limited tg,
4 genecul description of the problem ceportad by the consumer
or an identification of the Jdefect or condition, parts and
labor. the date and the odometer reading when the motor
vehicle was submitted for examination or repair. and the daze
when the repaic or examination was completed.

3. Upon request from the censuter, the manufacturer, oy
the authorized secvice agent of the manufacturer, shall
provide a copy of either or both of the following:

4. Any report or printout of any diagnostic computer
operation compiled by the manufacturer or authorized service
agent regarding an inspection or diagnosis of the motor
vehicle,

b. A copy of any technical service bulletin issued by the
manufacturer regarding the year ané model of the motor wvehicle
as it pertains to any material, feature, companent, or the
perforrance of the motor vehicle.

Sec. 4. HEW SECTION. 122G.4 NONCONFORMITY OF MOTOR
VEEICLES,

1. After three attempts have been made to repair the sane
nonconformity that substantially inmpaics the motor vehicle, or
aftec one attemph to repair a nonconformity that is likely to
cause death or serious bodily injury, zne consumer may give
weitten notification, which shall be by certified o
registered mail or by overnignt service, to the manufactuter
of the nead to repair the nonconformity in order to allow the
manufactucer & €inal attempt to cure the nonconformity., The
manufactucer shall, witnin ten days aftec recelipt of such
aotification, notify and provide Ethe consunee witn the
opportunity to have tre vehicle repaired ar a veasonubly
accessible repaic facility and after delivery cf the vehicle

to the designated repzir tacility by the consumec, the

manufactucer shall, within ten days, contorm the rotor vehic.s:
to the warranty. [f the manufacturer farls ro notify and

rouide the consumer ~_th the opoortanity to have the wphic.e
3 342 Y
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repa:-+d at a reasonably accessible repate tacility o pectorm
the rerdirs within the time periods prescribed in tras
subsec-ion, the reguirement that the manufacturec L& given a
Fina. atrempt to cure the nonconformity doe: aot apcly.

Afs2c twenty or more cumulative days when the metor venicle
has baeen out of service by reason of repair of one <r rore
nonconiormities, the consumer may give written notification to
the marufacturer which shall pe by certified or registered
mail or by overnight service., <Commencing upon the date such
notification is received, the manufacturer has ten cunulative
days wren the vehicle has been out of service by ceason of
cepait of one ot more nonconformities to conform the motor
vehiole to the warranky,

2. If the nanufacturer, ot its authorized service agent,
has no: contoened the motor vehicle to the warranty oy
repatsing or correcting one or nore nonconlormities that
substantially impair the motor vehicle after a reasonable
number of attempts, the manufactucer shall, within forty days
of receipt of payneat by the manufacturer of a reasonable
offses for use by the consumer, replace the motor vebicle with
a rep_acement novor vehicle accepiable to tha consumer, or
repuze~ase the rotor wehicle from the consumzr or lessor and
refund to the consumer or lessor the ful! purchase or lease
price, less a reasanable offset €or use. The replacement or
cefund shall include piyment of all coilateral and reasonably
incuc-+d incidental charges. The consumer has an
uaconrd:itional right 1o cheose a refund rather than a
replac=ment. 1f the consumer elects to ceceive 4 refund, and
rae teund exceeds toe amount of toe payrer: for a reasonable
oftses for use, the requirement that the consurer pay the
teascriole offaset For use in advance does roi apply, and the
nanufasturer shall daduct tnat arouat fcom the refund dua to
the cuesurer. [E the consurer elects a replacemant mobag
vehic.s, ine mamutacuyrer cha:l peovide the consumer a

subst.-ate motar vehicle Lo uvse until such time as the

House File 566, p. B

ceplacenent vehicle is delivered to the consumer. At the time
of the refund or replacement, the consumer, Llienholder, or
lessor shall furnish to the manufacturer clear title to and
possession of the original motor vehicle.

Refurds shall be made to the consumer and lienholder of
record, LF any, as their interests appear. Lf applicable,
refunds shall be made to the lessoc and lessee as follows:
sne lessee shall ceceive the lessee's cost less a reasvnable
offset for use, and the lessor shall receive the lease price
less the aygregate deposit and rental payments previously paid
to the lessor for the leased vehicle. 1f it is deterrined
that the lessee is entitled to a refund pursuant to this

chapter, the consumer's lease agceemant with the lesscr is

tecninated upon payment of the refund ané no peralty for early
ternination shall be assessed. The department of revenue and
Einance shall refund to the manufacturetr any use tax which the
manufacturer refunded to the consumer, lessee, or lessor under
this sectlon, if tne manufacturer provides to the deractment
of revenue and ficance a «written request for a rafurd and
evidence that the use tax was paid when the vehicle was
purcnased and that the ranufacturer refunded the use tex to
the consurer, lessee, or lessor.

3. It is presuned that a reasonable number of attempts
have been undertaken o conform 4 motor vehicle to the
warranty i€, during the lemon law rightd period, any 2f the
tollowing oceour:

a. The same pnonconformity that substantially impairs the
motor vehicle has been subject to examination or reparr at
least three times by the ranufacturer or its authorized
service agent, plus a final attecpt by the nanufacturer to
repai: tae motor vehicle if undertakea as provided foc in
subsection ', and suca nonconformity continues Ko exist,

2. A nonconforrmity that 1s likely to <ause death oo
se0rous bodily infucy bas been subject to examination o

tepais 2t least one time by the nanufacturer or its avthorized
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secv:ice agent, plus a final attempr by the manufac:.icer to
repayr the motor venicle if undectaken as preovided Sar in
sectian 322G.4, subsection 1, and such ronconformizy continues
Lo ex.st.,

€. The motor vehicle has been out of service by reason of
repai: by the manufacturer, or its authorized service agent,
of one or more nonconformities that substantially imgatic the
rotor vehicle for a curulative total of thirty or xore days,
exclusive of Jown time for routine maintenance prescribed by
the owner's nanval. The thirty-day period may be extended by
any period of tine during which repair secvices are not
available to the consumer because of war, invasion, strike,
fire, flood, or natural disaster.

The terms of this subscction shall be extended for a pariod
of up to two years after the date of the oriqinal delivery of
a motsr vehicie to a consumer, or the first twenty-four
thousard miles of operation attcibutable to a consumer,
vwhichever occurs Eirst, if a nonconformity has been reported
but has not been cured by the manufacturer, or it3s authorized
secvice agent, before the expicration of the lemon law riqhts
period,

4. A mapufacturer, or its authorized service agen: shall
not refuse to examine or cepair any nonconformity for the
purpose of avoiding liability under this chapter.

Sec. 5. NEW SECTION. 223G.5 AFFIRMATIVE DEFENSRS,

Any of the followirg is an atfirmative defense to a ¢laim

under this chapter:

L. The alleged nonconformity or nonconformities do not
substantially itmpair tne motor vehicle.

2. A nenconformity is the result of an accident, aduse,
aeqglect, oc wnauthorizad modification ot alteration of the
Aokar vehLicie by A person othec than tne manufactucer or 1ts
authorzed service aqen:n.

. The claim by th2 consumer was ncot {iled In good faith.
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4. Any other defense allowed by Law which may be raised
against the claim,

Sec. 6. NEW SECTION, 322G.6 INFORMAL DISPUTE SETTLEMENT
PROCEDURES -- OPERATIONS AHD CERTIFICATION,

l. At the time of the consumer's purchase Ocr lease of the
vehicle, a manufacturer who has established a progcam
certified pursuant to this section shall, at a minimum,
clearly and conspicuously disclose to the consumer in written
materials accompanying the vehicle how and where to file a
claim «w1th the program.

2. A certified program shall be funded and competently
staffed at a level sufflicieant to ensucre Ffair and expeditious
resclution of 4l] disputes, and shall not charge consumers any
fee for use of the program. The manufactucer shall take all
steps necessary to ensure that a certified program and its
staff and decision makers are sufficiently insulated from the
manufacturer so that the performance of khe staf€ and the
decisions of the decision makers are not influenced by the
manufackturer. Such steps. at a minimum, shall ensuce that the
manufacturec does not make cecisions on whether a consumer's
dispute proceeds to the decision maker. Staff and decision
makers of a certified program shall be trained in the
provisions of this chapter ard tules adopted under this
chapter.

3. A certified program shall allow an oral preseatation by
4 party, or by a party's employee, agent, or represcatative.

Within five days following the consumer's motification to
the certified peogram of the dispute, the program snall inform
cach party of their right Lo make an oral presentazion.

Feetings of a certified progeam to hear and decide disputes
shall be open to observers, including either party to the
dispsite, on veasonable and nondiscriminatory terms. .

4. A cecti1fied prograr skall render a decision no later
thar sixty days from the day of rthe consumec's not:fication of

the dlspute, provided that a significant number of decisions
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are zendesed within forty days. Tor the purposes ol rhis
section, nocification iy deemed to have occurrerd whea a
cectified vrogran has received the consumer s name and
address; tre current date and the date of the origiral
delivery of the motor vehicle to 4 consumer: the year, make,
mode!, and identification pumber of the motor vehicla; and a
description of the nonconformity. [f the consumer has not
previously notified the manufacturer of the nonconformity, the
sixty-day oeriod ks extended For an additional seven days.

. A certified program shall, in rendering decisions, Lake
into account the provisions of tnls chapterc and all legal and
cquitable factors germane £o a fair and just declsion. The
decision shall disclose teo the consumer and the manufacturer
the treasons for the decision, and the manufactucer's required
actions, 1 applicable., {f the decision is in Favor of the
consumer, the consuner shall have up to twenty-five days from
the date of receipt of the cectified program's decision to
indicate anceptance of the decision. The decision shall
presceibe a reasonable period of time, not to exceed thirzy
days from the date the consuner notifies the manufacturer of
acceptance of the decision, w1thin which the manufaciurer must
fulfill the zerms of the decision. Tf tne nanufacturer has
had 2 ceassrable number of attempits ko conform a motor vehicle
to khe tartanty as set forth 1n section 322G.3, sSubsect:ion ],
including 2 [inal attempt by the manufactucec ko tepair the
moto: venicie, if undertaken as provided for in section
122G.49, sunsection 1, and kthe consumer is entitled to a
teplacamens vehicle or a refund under section 322G.4,
subsection 2, the decisioa skall be Llimiked ko celief asg
allowed under secnicn 322G.4, subsection #. In an action
brouqgst by & consumer under this chanter, the decision of a
certified niogram i3 admiss:bie in evidence,

6. A c¢eriified program s7all establish sritten procecires
ghich expl: A operation of tre cectified program,  Lopies of

the weitter proendyres snall be made avallable to any pesson
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upan reqguest and shall be sent to wne consumer upon
notiticarion of the dispute.

7. A certified program shall retain all cecords for each
dispute For at least four years afrer the final dispcsition of
the dispute. A cectified program snall have an independent
audit conducted annually to determine whether the ranufacturer
and its peeformance and the progran and lts implementation are
in compliance with this chaptec. »All cecords for each dispute
shall be available for the audit. Such audit, upon
completion, snall be forwarded to the attorney general.

8. Any manufacturer licensed to sell rotor vehicles in
thigs state may apply to the attorney general for certification
of its program. A manufacturer seexicg certification of its
progran in this staze shall submit to the attorney genecal an
application for cectification on a fcem prescribed by the
attorney general,

9. A program certified in this staie or A program
established by a manufacturer apelying for certification in
this state shall submit to the attorney general a copy of each
setthement approved sy the program or Jécision made oy the
decision maker within thicty days after the settliecent is
reached or Lhe decision is rendered. The decigion or
sektlement. shall cortain information prescribed by the
aktorney genecal.

10. The attorney general shull review the opecations of
any certiticd progras at least once annually. The attocney
general shall prepace annual and pericdic reports evaluating
the operation of ceciified programs saevving consumecs in this
state or programs established by motar vehicle manufactucecs

applying for certification 1n this staze. The reports shall

indicate whether cectification should e granted, reneved,

dented, or revoked,
Ll. If a4 manufacsarer has establisned a progran which the
attorney genesal tas certified as substantially conplying uith

the provisions of arc the cales adopted vnder thig chapter,
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and has informad the congurer how and whare to file a clain
with the program pursuant tn subsection L, the provisions of
section 322G.4, subsection 2, do not apply to any consurer who
has aot first cesorzed to the progran.

Sec. 7. MNEW SECTION. 122G.7 [INFORMAL DISPUTE SETTLEMEINT
PROCEDUYRE -- CERTIFICATION UNLFORMITY.

To facilitate nniform application, interpretation, and
eaforcement of this section and section 322G.6, ard in
tnplementing cules adopted pursuant to section 322G.14, the
attorney general may cooperate with agencies that perform
similar functions in any other states that enact these or
similar sections. The cooperation authorized by this
subsection mayv include any of the following:

1. &Establishing a central depository foc copies of all
apolications and accompanying materials submitted by
manufacturers Eor cectification, and all reports prepaced,
noticas issued, and determinations made by the attorney
qeneral under section 322G.6,

2. Sharing and exchanging information, documents, and
records pertaining to progcam operations.

3. Sharing versonne. to perform joint reviews, surveys,
and investigaticns of program operations,

4. Preparing joint reports evaluating pregram opecations,

5. Granting joint certifications and certification
tenawals,

6. Issuing jounk derials or revoncations of cectification.

7. Holding a joint administrative hearing.

3, ForTulating, 1a accordance with chapter L7A, the
administrat.ve procedures Act, rules or peovased rules on
matters such as Guidelines, forms, stateoonts of pol:icy,
interpretative opinions, and any other inforcation necessary
to implement seuton 3225.6,

sec. #. NEW SICTION.  127G.8 CONSUMER REMEDLES.

l. [If a2 aong:—er rezirts B2 a manufacturer's certified

program and a dec:sion 13 net fende.wd waith’n the time periods
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allowed in this chapree, o & manufacturer has no certified
progeam and the consurer has notified the nanufactucer
pursuant to gection 321G.4, subsection b, the consumer nay
file an action in district court urder this chaptec withln one
yeac from the erpiration of the leron law cights period or an
extension of the period pursuant to section 322¢G.4, subsecticn
3

}. Lf a consumer resorts to a rmanufacturer's certified
program and is not satisfied with the performance of the
manufaceucer as ordered in the decision, oc the ranufacturer
does not perform as directed by the decision within the tine
period specified in the decision, the cdnsumer may €ile an
action in disteciect court under this chapter within six months
after the date presceibed in the decision by which the
ranufaczurer must fulfill the teems of the decision, If the
consumer declines to accept the decision of the manufacturer's
cectified program, the consumer may appeal the decision
pursuant to subsection 4. For purpcses of this subsection,
"not satisfied with the performance of the decision” reans,
followiag the consumer®s acceptance of the decisicn, the
consumer indicates that the manufac-urer failed to comply with
the terms of the decision within the time specified in the
decision or failed to cure the nonconformity within the time
specified in the decision if furthe: repaics were ordeced.

J. Ie an action under either sudscction t or 2, the ccurt
shail award a consumer who prevails the arount of any
pecuniary loss, including relief the consumer is entitled to
undec section 322¢G.4, subsection 2, reasonable attorney's
fers, and costs. In addition, i€ ¢re court affirms the
decision of the certified prograr, tne court may award any
additiona: amounts allowed under section 1226.3, subsection 7.

4. A cectified program's decis:cn is final unless appealed

N

by e@rthee party. A petition to the district cours to appeal a
decision must be made witnin fifty <ays after ceceipt of the

decision or within tuenty-five days from the date the consuner

99S J4H
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indicszes acceptance of the decision to the manulaccurer,
wonichaever occurs first. HWithin seven days after the perition
has been Filed, the appealing party must send, by cecrtified,
registered, or express mail, a copy of the petition to the
attorsey geseral. Lf the attorney genecal receives no notice
of the petition within sixty days after the nanufacturer’s
receipt of a decision in favor of the consumer, and the
ccnsurer has indicated acceptance of the decision within the
twenty-five days of receipt of the decision, but. the
nanufacturer has neither complied with, nor petitioned to
apgeal the decision, the attorney genetal may apply to the
court to impose a fine up to one thousand dollacs per day
againss the ranufacturer until the arcount stands at twice the
purchase price of the motor vehicle, unless the manufacturer
provides clear and convincing evidence that the delay oc
failure was peyond its control or was acceptanle to the
consumer as evidenced by a written statement s5igned by the
consumer. 1€ the manufacturer fails to provide such evidence
or fails to pay the fine, tne attorney general shall initiate
proceedings against the manufacturer for failure to pay the
Eine. The proceeds from the fine imposed shall be placed in
the attorney general's motor vehicle fraud and odometer law
enforcerent “und for implementation and enforcement of this
chaptec.

5, I1f thke manufacturer Fails to comply with a decision
which nas beea rimely accepted by the consumer or fails to
Eile a timely petition for appeal, the court shall affirm the
hoacd' s decision upon application oy the consumer.

6. An appeal of a decision by a cectified program te the
court oy a consumer ot a manufactucer shall e tried de novo,
and ray be tased upon stipulated factis. [In a Jcitten patition
to nppeal a decision Dy the board, the apgealing party ruse
state ke ac-.or requested and the grounds reiled upon for

appeal.
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7. 1€ a decision of the certified program in favor of the
consumer is affiemed ar upheld by the court, recovery by the
consumer shall include the pecuniary value of the award,
including trelief the consumer ig entitled Lo under section
322¢.4, subsection 2, attorney's fees incurred in obtaining
confirmation of the award, and all costs and continuing
damages in an amount of twenty-£ive dollars per day for all
days bheyond tne twenty-five-day period following the
ranufacturer's teceipt of the consume:'s acceptance of the

certified program’s decision. 1€ a court determines that a

manufactuzer filed a petition for appral to be tried de novo
in bad faith or brought such an appeal dolely for the purpose
of harassment, the court shall double, and may triple, the
amount o€ Ehe rotal award, aftec consideration of all
clrcocumstances.

#. Appellate reviev of 4 court decision in favor of the
consumec may he conditioned ugon paynent by the manufacturer
of the comsuner's attorney's fees and givieg gsecurity for
costs and expeases resulting Erom the review period.

9., This chavter does not vrohibit a consumer fram pursuing
other rights or remedies under any other law.

§ec. 9. NEW SECTION. 122G.9 COMPLIANCE AND DISCIPLINARY
ACTION.

The attorney general may enforce and ¢nsure compliance with
the provisions of this chapter and rules adopted pursuant to
section 322G.l4, may issue subpcenas tequiring the attendance
af witnesses and the vreduction of evidence, and may petition
any ccuct having jurisdiction to compel compl:iance with the
subpoenas. The attorney genccal may levy and collect an
anmipistrative fine 1n an arount oot to erceed ome thousand
dollars Lor each violat:en against any manufactucec found to
be in violation af this chapter or ruies adopted pursuaht to
section 322G.14. A manufacturer mray cequest a hearing
pursuant o chanter i7A, the administrative procedaras Act, Lf

the manufactures consests kthe fine levied against it.  The
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procesds frem any fine levied and collected purseanrt to this
secti:n shall be placed in the attorney general's ~Tcotor
vehiclz fraud and odometer law enforcement fund for
imple-entation and enforcenent of this chapter.

Sec. 10. NEM SPCTIGN. 322G.10 UNFAIR OR DECEFTIVE TRADE
PRACTICE.

A violation by a manufacturer of this chapter is an unfalr
oc decaptive trade practice in violation of section 714.1s8,
subsec:zion 2, paraqeaph "a",

Sec. 1l. NEW SECTION. 122G,1l DBALER [LIABILITY.

This chapter does not icpose any liability on a franchised
notor vehicle dealer or create a cause of action by a consuymer
agains: a dealer. A dealer shall not be made a party
defencant in any action involving or relating to this chapter,
excep: as provided in this section. The manufacturer shall
not charge back or require reimburserment by the dealer for any
€oskts, including but not limited to any tefunds or vehaicle
teplacements, incurred by the manufacturer pursuant to this
chapter, in the absence of a finding by a court that the
related repaics had been carried out by the dealer in a panner
substantially inconsistent with the manufacturer's published
instructions. A mamufacturer who is found by a court to have
improperly coarged back a dealer because of a violation of
this sa2ction is liable to the injured dealer for €ul})
feimbursement plus ceasonable costs and any attorney's fees,

Sec. 12. MNEW SECTION. 322G.12 RESALE OF RETURNED
VEHICLES,

Subieguent to Oecember 31, 1991, a manufacturer who accepts
the return of a motor vehicle pursuant ro a settlerent,
ceteri..eation, or decision under this chapter shall notify the
srace Zepactment of transportation and report the vehicle
cdent . lication number of that motor vehicle within ten days
aliter the aceeptance. The stare department of transpoctation
5211t -ote the fact thatl the rotor vehicle was returned

LHESUETYT 1o this crnaple: on the title for the motor vehicle,
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A person snall not knowinaly lease: or sell, either at
wholesale oc retail; or transfer a title to a notor vehicle
teturned by reason of a settlement, determination, or decision
pursuant to this chapter or a similac statute of any other
state unless the nature of the nopcontormity is clearly aand
conspicucusly disclosed to the prospective transferee, lessec,
or buyer. The attorney general saall prescribe by rule the
€orm, content, and proceduce perzaining to such a disclosure
staterent, recognizing the need of manufactuters to implement
a uniform disclosure Form, The manyfactursr shall make a
teasonable effort to ensure that sych disclosure is nade to
the first subsequent retail buyer or lessee., For pucrposes of
this subsection, "settlement" includes an ageeement enteced
tato between the manufacturer and the consumer that occurs
aftec the dispute has been submitted to a manufacturer-
established program, but does not include agceements reached
in informal proceedings prior to the first weitten or oral
presentation to the cectifiad program by either party.

Sec. 13. HWEW SECTION. 1327G.13 CERTAIN AGREEHMENTS VOID.

Any agreement entered inco by a4 consumer taat waives,
limits, or disclaims the tights set forth ia thisg chapter is
vold as conteary to public policy.

Sec. l4. NEA_SECTION, 322G.11 RULEMAKING AUTHORITY.

1. The attorney general shall adopt rules as necessary to
ioplerent this chaptec,

2. In prescribing cules and ¢oris udder this chapter, the
th

attorney general may cooperate wi agerdcies that perform
similar €unctions in other states with a view to effectuating
the policy of this chapter o achleve maximunm uniformity in
the form and content of certificaiion, regulation, and
procedural evaluation of manufactirer-established programs,
requiced recordkeepint, required reporting wherevec
practiceble, and required rotices to consurers.

Sec. 1%, MER SECTION.  322G.15 EpeLCTIVE DATES.
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This Act applies to motor vehicles originally purchased or
leased in this state by consumers on or after July 1, 19%91.
Section 14, which concerns rulemaking, shall take effect upon
enactment.

Sec. 16, Chapter 322, Code 1991, is repealed.

ROBERT C. ARNOULD
Speaker of the House

JOE J. WELSH
President of the Senate

I hereby certify that this bill originated in the House and
is known as House File 566, Seventy-fourth General Assembly.

JOSEPH O'HERN
Chief Clerk of the House
Approved 9} , 1991
¥ // 7

TERRY E. BRANSTAD

Governor




