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An Act relating to franchise agreements and their enforcement by
establishing certain duties and limitations on franchisors,
providing certain exemptions, and establishing a civil cause
of action.
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Section 1. NEW SECTION. 523H.1 DEFINITIONS. .

When used in this chapter, unless the context otherwise
reguires:

1, "Administrator" means the commissioner of insurance.

2. "Advertisement" means a communication published in
connection with an offer or sale of a franchise.

3. "Affiliate" means a person controlling, controlled by,
or under common control with another person, every officer or
director of such a person,-and every person occupying a
similar status or performing similar functions.

4. "Business day" means a day other than a Saturday,
Sunday, or federal holiday.

5. “Disclosure document” means the uniform franchise
offering circular as adopted and amended by the north American

securities administrators association, incorporated.

6. “"Franchise" means either of the following:
a. An oral or written agreement, either express or
implied, which provides all of the following: .

{1) Grants the right to distribute goods or provide
services under a markKeting plan prescribed or suggested in
substantial part by the franchisor.

{2) Requires payment of a franchise fee to a franchisor or
its affiliate.

(3) Allows the franchise business to be substantially
associated with a trademark, service mark, trade name,
logotype, advertisement, or other commercial symbol of or
designating the franchisor or its affiliate.

b. A master franchise.

"Franchise" does not include any business that is operated
under a lease or license on the premises of the lessor or
licensor as long as such business is incidental to the
business conducted by the lessor or licensor on such premises,
including, without limitatiorn, ieased departments, licensed
departments, and concessions and the leased or licensed
department operates only under the trademark, trade name, .
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service mark, or cother commercial symbol designating the
iessor or licensor.

"Franchise" also does not include any contract under wnich
a petroleum retailer or petroleum distributor is authorized or
permitted to occupy leased marketing premicses, which premises
are to be employed in connection with the sale, consignment,
or distribution of motor fuel under a trademark which is owned
or controiled by a refiner which is regulated by the federal
Petroleum Marketing Practices Act, 15 U.S.C. § 2801 et seq.
Tha term "refiner” means any person engaged 1n the refining of
crude o0il to produce motor fuel, and includes any affiliate cf
such person. "Franchise" also does not include a contract
entered into by any person regulated under chapter 117, 123,
322, 322a, 322B, 322C, 3220, 322F, or 522, or & retailer
seiling construction equipment, or lawn and garden equipment.

7. "Franchise fee" means a direct or indirect payment to
purchase or operate a franchise. Franchise fee dces not
include any of the following:

a. Payment of a reasonable service charge to the issuer of
a credit card by an establishment accepting the credit card.

b. Payment to a trading stamp company by a person 1issuing
trading stamps in connection with a retail sale.

¢. An agreement to purchase at a bona fide wholesale price
a reasonable quantity of tangible goods for resale.

8. "Franchisee" means a person to whom a franchise is
granted. Franchisee includes the following:

a. A subfranchisor with regard to its relationship with a
franchisor.

b. A subfranchisee with regard to its relationship with a
subfranchisor.

8. "Franchisor" means a person who grants a franchise or
an affiliate of such a person. Franchisor includes a
subfranchisor with regard to its relationship with a
franchisee, unless stated otherwise in this chapter.

10. "Fraud" and "deceit" are not limited tc common law
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fraud and deceit.

11. "Marketing plan" means a plan or system concerning a
material aspect of conducting business. Indicia of a
marketing plan include any of the following:

a. Price specification, special pricing systems, or
discount plans.

b. Sales or display equipment or merchandising devices.

c. Sales techniques.

d. Promotional or advertising materials or cooperative
advertising.

e. Training regarding the promotion, operation, or
management of the business.

f. Operational, managerial, technical, or financial
guidelines or assistance.

12. *“"Master franchise" means an agreement by which a
person pays a franchisor for the right to sell or negotiate
the sale of franchises.

13. “Offer" or "offer to sell” means every attempt to
offer or to dispose of, or solicitation of an offer to buy., a
franchise or interest in a franchise for value.

14. "Order" means a consent, authorization, approval, or
pioilbition, issued by the administrator in a specific matter.
15. "Person" means a person as defined in section 4.1,

subsectcion 13.

156. "Publish" means to circulate generally by mail, print
media, or electronic media, or otherwise t0o disseminate
generalily to the public.

17. "Registration application" means an initial franchise
application on the uniform franchise registration application
as adopted and amended by the north American securities
administrators association, incorporated, and any amendment or
renewal of the application.

18. "Sale" or "sell" means every contract or agreement of
sale of, contract to sell or disposition of, a franchise or

interest in a franchise for value,.

-3~




19. "Salesperson" means a person enplcyed by or
representing a franchisor in effecting or attempting -, effect
the offer or sale of a franchise.

20. "Subfranchise" means an agreement by which a person
pays a franchisor for the right to sell or negotiate the sale
of franchises.

21, "Subfranchisor" means a person who grants a master
franchise.

22. "Subfranchisee" means a person who is granteé a master
franchise or a subfranchise from a subfranchisor.

Sec. 2. NEW SECTION. 523H.1A APPLICABILITY.

This chapter applies to a new or existing franchise that is

operated in the state of Iowa. For purposes of this chapter,
the franchise is operated in this state only if the premises
from which the franchise is operated is physically located in
this state. For purposes of this chapter, a franchise
including marketing rights in or to this state, is deemed to
be operated in this state only if the franchisee's principal
business office is physically located in this state. This
chapter does not apply to a franchise solely because an
agreement relating to the franchise provides that the
agreement 1s subject to or governed by the laws of this state.
The provisions of this chapter do not apply to any existing or
future contracts between Iowa franchisors and out-of-state
franchisees.

Sec. 3. NEW SECTION. 523H.2 JURISDICTION AND NONJUDICIAL

RESOLUTION OF DISPUTES.
1. A provision in a franchise agreement restricting

jurisdiction to a forum outside this state is void with
respect to a claim otherwise enforceable under this chapter.

2. A civil action or proceeding arising out of a franchise
may be commenced wherever jurisdiction over the parties or
subject matter exists, even if the agreement limits actions or
proceedings to a designated jurisdiction.

3. Parties to a franchise may agree to independent

- -
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arbitration, mediation, or other nonjudicial resolution of an
existing or future dispute.

Sec. 4. NEW SECTION. 523H.3 WAIVERS VOID.

A condition, stipulation, or provision requiring a
franchisee to waive compliance with or relieving a person of a
duty or liability imposed by or a right provided by this
chapter or a rule or order under this chapter is void. An
acknowledgment provision, disclaimer, integration clause, or &

provision having a similar effect in a franchise agreement

does not negate or act to remove from judicial review any
statement, misrepresentation, or action that would vioclate a
provision of this chapter or a rule or order under this
chapter. This section shall not affect the settlement of
disputes, claims, or civil lawsuits arising or brought
pursuant to this chapter,

Sec. 5. NEW SECTION. 523H.4 TRANSFER OF FRANCHISE,

1. A franchisee may transfer the franchised business and

franchise to a transferee who meets the franchisor's
reasonable, essential, and nondiscriminatory standards for new
franchisees or transferees”established at the time of the
transfer. A franchisor shall not withhold consent to the
transfer of ownership under these circumstances without good
cause. A provision in a franchise agreement restricting a
franchisee's rights under this section is void.

2. A franchisor may exercise a right of first refusal in
connection with a proposed transfer if provided in the
franchise agreement. However, this right shall not be
exercised by the franchisor more than thirty days after
receipt of the franchisee's request for the franchisor's
consent to the transfer. A franchisor shall not exercise such
right 1f by doing so the franchisor would hold a minority
ownership interest in the franchise or franchisee,.

3. A franchisor may require as a condition of a transfer
any of the following:

a. That the transferee successfully complete a reasonable,

-5-
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essential, and nondiscriminatory trairing program.

b. That a reasonable transfer fee be paid to reimburse the
franchisor for the franchisor's reasonable and actual expenses
directly attributable to the transfer.

¢. That the franchisee pay or make reasonable provision to
pay any amount due the franchisor or tne franchisor's
affiliate.

4. A franchisor shall not withhold censent to a franchisee
making a public offering of the franchisee's securities
without good cause, provided the franchisee ¢r the owners cf
the franchise retain control of more than fifty percent of the
voting power in the franchise. A franchisor shall not
withhcld the franchisor's consent tc & pooling of interests or
exchange of assets by the franchisor's existing franchisees.

5. A franchisee may transfer the franchisee's interest in
the franchise, for the unexpired term of the franchise
agreement, and a franchisor shall not require the franchisee
or the transferee to enter into a new or different franchise
agreement as a condition of the transfer.

6. A franchisee shall give the franchisor no less than
thirty days' written notice of a transfer which is subject to
the provisions of this section, and on request from the
franchisor shall provide in writing the ownership interests of
all persons holding or claiming an equitable or beneficial
interest in the franchise or the franchisee, as appropriate.
A franchisee shall not circumvent the intended effect of a
contractual provision governing the transfer of the franchise
or an interest in the franchlise by means of a management
agreement, lease, profit-sharing agreement, conditional
assignment, or other similar device.

7. A franchisor shall not transfer its interest in a
franchise unless the franchisor makes reasonable provision for
the performance of the franchisor's obligations under the
franchise agreement by the transferee. A franchisor shall
provide the franchisee notice of a proposed transfer of the

-6-
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franchisor's interest in the franchise at the time the
disclosure is required of the franchisor under applicable
securities laws, if interests in the franchisor are publicly
traded, or if not publicly traded, at the time such disclosure
would be required if the interests in the franchisor were
publicly traded.

8. A transfer by a franchisee is deemed to be approved
thirty days after the franchisee submits the request for
consent to the transfer unless the franchiscr withholds
consent to the transfer as evidenced in writing, specifying
the reason or reasons for withholding the consent. The
written notice must be delivered to the franchisee prior to
the expiration of the thirty-day period. Any such notice 1is
privileged and is not actionable based upon a claim of
defamation.

9. A franchisor shall not discriminate against a proposed
transferee of a franchise on the basis of race, color,
national origin, sex, or physical handicap.

10. A franchisor, as a condition to a transfer of a
franchise, shall not obligate a franchisee to undertake
obligations or relinquish any rights unrelated to the
franchise proposed to be transferred, or to enter into a
release of claims broader than a similar release of claims by
the franchisor against the franchisee which 1s entered into by
the franchisor.

11. A franchiscr, after a transfer of a franchise, shall
not seek to enforce any covenant of the transferred franchise
against the transferor which prohibits the transferor from
engaging in any lawful occupation or enterprise. However,
this subsection does not prohibit the franchisor from
enforcing a contractual covenant against the transferor not to
exploit the franchisocor's trade secrets or intellectual
property rights, unless otherwise agreed to by the parties.

12. For purposes of this section, "transfer"” means any

change in ownership or control of a franchise, franchised

_7_
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business, or a franchisee. However, “"transfer” does not
inciude any of the following:

a. The succession of ownership of 2 franchise upon the
death or disability of a franchisee, cr of an owner, cfficer,
or director of a franchise, to the franchisee's spouse,
children, or a partner in the franchise.

b. 1Incorporation of a proprietorship franchisee.

c. A transfer within an existing ownership group o©of a
franchise of less than a controliing interest in the
franchise.

d. A transfer of less than a controlling interest in the
franchise to the franchisee's spouse or children.

e. A transfer of less than a controlling interest in the
franchise toc an employee stock ownership plan, or employee
incentive compensation or deferred benefit plan.

f. A grant or retention of a security interest in the
franchise, the franchised business or its assets, or an
ownership interest in the franchisee, provided the security
agreement establishes an obligation on the part of the secured
party enforceable by the franchisor to give the franchisor
notice of the secured party's intent to foreclose on the
collateral simultaneocusly with notice to the franchisee, and a
reasonable opportunity to redeem the interest of the secured
party and recover the secured party's interest 1in the
franchise or the franchised business by paying the secured
obligations,

13. A franchiscr shall not interfere or attempt to
interfere with any disposition of an interest in a franchise
or franchised business as described in subsection 12,
paragraphs "a" through "f".

Sec. 6. NEW SECTION. 523H.5 ENCROACHMENT.

A franchisor shall not compete with, or grant, either
directly or indirectly, a franchise in unreasonable proximity
to an established franchise offering goods or services

identified by the same trademark as those offered from the new

_8_
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franchise, or whose premises are identified by the same
trademark as the new franchise. For purposes of this section,
"unreasonable proximity" as applied to a food establishment
franchisor or food service establishment franchisor, including
outlets and carry-out stores as defined by section 137A.1,
subsection 2, and section 137B.2, subsection 6, includes but
1s not limited to the shortest distance as measured under the
foliowing methods:

1. A three-mile radius, using a straight line measurement,
from the center of an already existing franchise.

2. A circular radius, using a straight line measurement,
from an existing franchise business which comprises a
population of thirty thousand or greater.

Within an area defined as unreasonable proximity, the
existing franchisee shall have the right of £first refusal, at
a mutually agreed price, for the establishment or development
~f 2ny new franchise business, including outlets and carry-out
stores, established or developed directly or indirectly by the
franchisee's franchisor.

The court may grant a permanent or preliminary injunction
to prevent 1njury or threatened injury from the violation or
th:eatened violation of this section.

Sec. 7. NEW SECTION., 523H.6 TERMINATION.

A franchisor shall not terminate a franchise prior to its

explration except for good cause. For purposes of this
section, "good cause" includes either of the following:

1. The failure of the franchisee to comply with a material
provision of the franchise agreement after a notice and a
thirty-day period to cure the default or if the default cannot
be cured within thirty days, the failure of the franchisee to
initiate within thirty days, substantial continuing action to
cure the default. Enforcement of the provision must be
similar to that imposed on other franchisees.

2. Situations in which the franchisee, without the

requirement of notice and an opportunity to cure, does any of

-9
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the following:

a. Voluntarily abandons the franchised husiness.

b. Is convicted of a crime that substantially impairs the
good will associated with the franchisor's trademark, service
mark, trade rame. logotype advertising, or other commercial
symbol,

c. Repeatedly fails to comply with the same material
provision of the franchise agreement, when the enforcement of
the provision is similar to that imposed on other franchisees.

d. Operates the franchised business in a manner that
imminently endangers the public health or safety.

Sec. B. NEW SECTION. 523H.7 NONRENEWAL OF A FRANCHISE.

A franchisor shall not refuse to renew a franchise uniess

both of the following apply:

1. Good cause exists as defined in section S523H.6.

2. The franchisee has been notified of the franchisor's
intent a0t to renew at least six months prior to the
expiration date or any extension of the franchise agreement.

Sec. 9. NEW SECTION, ©523H.8 FRANCHISEE'S RIGHT TO
ASSOCIATE,

A franchisor shall not restrict a franchisee from
assoclating with other franchisees or from participating in a

trade association, and shall not retaliate against a

franchisee for engaging in these activities.

Sec. 10. NEW SECTION. 523H.9 DUTY OF GOOD FAITH.

A franchise imposes on the parties a duty of good faith in
performance and enforcement of the franchise agreement. "Good
faith" means honesty in fact and the observance of reasonable

commercial standards of fair dealing in the trade.

Sec. 11. NEW SECTION. 523H.10 DUTY TO BARGAIN.

A franchisor has a duty to bargain in good faith with an
organization of its franchisees that represents generally or

on a specific issue or set of 1ssues more than half of its
franchisees in this state, or more than half of all of 1its
franchisees in the United States, if both of the following
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apply: .

1. The franchisor conducts business, or offers franchilses,
or has ten or more franchises outstanding, in this state.

2. The franchisor has more than five hundred franchises
outstanding, or more than three hundred franchisees, in the

United States.
Sec. 12. NEW SECTION. §523H.11 REPURCHASE OF ASSETS.

A franchisor shall not prohibit a franchisee from, or

enforce a prohibition against a franchisee, engaging in any
lawful business at any location after a termination or refusal
to renew by a franchisor, unless the franchisor offers in
writing no later than ten business days before expiration of
the franchise to purchase the assets of the franchised
business for its fair market value as a going concern. The
offer may be conditioned upon the ascertainment of a fair
market value by an impartial appraiser.
Sec. 13, NEW SECTION. 523H.12 INDEPENDENT SOURCING.
1. Except as provided in subsection 2, a franchisee may .

obtain equipment, fixtures, supplies, and services used 1in the
establishment and operation of the franchised business from
sources of the franchisee's choosing, provided that such goods
and services meet standards as to their nature and quality
promulgated by the franchisor.

2. Subsection 1 ¢of this section does not apply to
reasonable quantities of inventory goods or services,
including display and sample items, that the franchisor
requires the franchisee to obtain from the franchisor or its
affiliate, but only if the goods or services are central to
the franchised business and either are actually manufactured
or produced by the franchisor or its affiliate, or incorporate
a trade secret owned by the franchisor or its affiliate.

Sec. 14. NEW SECTION. 523H.13 RULEMAKING.

The administrator may adopt rules, pursuant to chapter 174,
as necessary to implement this chapter.

Sec. i5. NEW SECTION. 523H.14 PRIVATE CIVIL ACTION. .

_ll_
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A person who viclates a provision of this chapter c¢r a rule
adopted or order issued under this chapter is liable for
damages caused by the violation, inciuding, but not limited
to, costs and reasonable attorneys' and experts' fees, and
subject to other appropriate relief includirg injunctive and
other equitable relief.

Sec. 16. NEW SECTION. S523H.16 WAIVER AND CHCICE OF LAW.

A party to a franchise shall not waive a right or berefit
conferred, or avoid a duty imposed, by this chapter or by a
rule adopted under this chapter. A condition, stipulation, or

provision requiring the application of the law of another

ctate in lieu of this chapter is void.

Sec. 17. NEW SECTION. 523H.18 CONSTRUCTION WITH OTHER
LAW.

This chapter does not limit any liability that may exist

undet another statute or at common law. Prior law governs all
ions based on facts occurring before the effective date of
this Act.
Sec. 18. NEW SECTION. 523H.19 CONSTRUCTION.
This chapter shall be liberally construed to effectuate its

purposes.
EXPLANATION

This bill establishes a new chapter 523H relating to the
regulation of franchise agreements. The bill provides that a
civil actlon or proceeding arising out of the franchise
agreement may be brought wherever jurisdiction over the
parties or subject matter exists. The bill provides that a
waiver of the duties and rights established under chapter 523H
is void. The bill provides that a franchisor cannot refuse to
permit the transfer of the franchise without good cause, and

prohibits the franchisor from competing directly with a

franchisee or granting another franchise in unreasonable
proximity to the established franchise which offers goods or
services identified by the same trademark. Certain
restrictions related to the termination and nonrenewal of a

-12-
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franchise are established. The bill also establishes a duty
to perform in good faith and to bargain with respect to the
agreement. The bill also establishes a civil cause of action

against a person who violates any provision of this chapter.
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HOUSE FILE 2362

H-5667

1 Amend the amendment, K-S5658, to House File 2362 as

2 follows:

3 1. Page 8, by inserting after line 31, tne

4 following:

5 " . For purposes of this section, "food
6 establishment franchisor or food service establishment
7 franchisor"” does not include a franchisor whose total
8 ¢gross annual revenues from the sale of food which is
9 prepared and intended for individual portion serv:ice,
i0 wnether on or off the premises, 1s equal to or less

11 than eighty percent of tne franchisor's total gross

12 annual revenues from all sales."

i3 2. Renumber as necessary.

By HAVERLAND of Polk

H-5667 FIiILED APRIL 2, 1992
LOST (p. /¢35)

HOUSE FILE 2362

H-5670
1 Amend the amendment, H-5658, to House File 2362 as
2 follows:
3 l. Page 3, line 28, by striking the words "new or
4 existing".
5 2. Page 3, by striking line 29 and inserting %the
6 follecwing: ‘“granted and operated in the state of Iowa
7 after the effective date of this Act. For purposes”.

By CHAPMAN cf Linn
RENKEN of Grundy
B-5670 FILED APRIL 2, 1992
LOST (p. /09%)

HOUSE FILE 2362

B-5675

Amend the amendment, #-5658, to House File 2362 as
follows:

1. Page S5, line 18, by strixing the word "tairty"
and inserting the following: "ninety”.

2. Page 5, line 43, by strix:ing the woré "tnir
and ilnserting the following: “ninety".

3. Page 5, line 49, by striking the word "rthirty-
day" and inserting the followinrg: "ninety-day".

H

re
g

4. Page 6, by striking lines 9 and 10, and
inserting the following: "broader than a".

5. Page 9, line 12, by str:i:king the word
"threatened"” and insertirg the following:
"irreparable”,

6. Page 9, line 13, by striking the words "or
threatened violation".

W o Lo B O W00 ) O U0 A LI o

el

By RAFFERTY of Scott
NEUHAUSER of Johnson
H-5675 FILED APRIL 2, 1992 (g /»373
DIVISION A - LOST, DIVISION B - WITHDRAWN




HOUSE CLIP SHEET MARCH 27, 1992 Page 46

HOUSE FILE 2362
FISCAL NOTE

A fiscal note for House File 2362 is hereby submitted pursuant to Joint Rule
17. Data used in developing this fiscal note is available from the Legislative
Fiscal Bureau to members of the Legislature upon request.

House File 2362 establishes Chapter 523H relating to the regulation of
franchise agreements and assigns the Insurance Commissioner as the
administrator of this Chapter, Major provisions of the Chapter include:

1. A4 civil action or proceeding arising out of a franchise agreement may be
brought wherever jurisdiction over parties or subject matter exists.

2. Waiver of duties and rights established under this Chapter is void.

3. A franchisor cannot refuse to permit the transfer of the franchise without
good cause.

4, Prohibits the franchisor from competing directly with a franchisee or
granting another franchise in unreasonable proximity to the established
franchise which offers goods or services identified by the same trademark.

5. Establishes certain restrictions related to the termination and nonrenewal
of a franchise.

6. Establishes a duty to perform in good faith and to bargain with respect to
the agreement.

7. Bstablishes a «civil cause of action against a person who violates any
provision of this Chapter.

Assumption:

1. The Insurance Division of the Department of Commerce will be responsible
for rule-making and handling complaints. The Division estimates the need
for a Compliance Officer positionm.

2. Independent arbitration, mediation, or other nonjudicial resolution of
disputes referred to in Section 3 of <the bill will be handled by
independent private groups and will be paid for by the parties in the
dispute.

Fiscal Impact:

This bill will 1increase General Fund expenditures by $38,000 ian FY 1993 and
$35,000 in FY 1994 for increased staff and startup expenses of the Insurance
Division.

Source: Department of Commerce - Ingurance Division
(LS8 5399hv, MAS)

FILED MARCH 26, 1992 BY DENNIS PROUTY, FISCAL DIRECTOR
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HOUSE FILE 2362

Amend House File 2362 as foliows:

1. Page 10, line 24, by inserting after the word
"activities." -he following: "Howeve:, franchisees
snall not 3oln together for the purpose of entering
into any arrangement or negotiating witnh the
franchisor on any issue including the prices cnarged
by the franchisor for goods or services or the
allocation of exclusive territories among competitors,
when such arrangement or negotiation would be in
violation of state or federal antitrust or other
laws."

2. Page 10, line 31, by inserting before the word
"A" the following: "l."

3. Page 10, line 33, by striking the word "half"
and inserting the following: "two-thirds".

4. Page 10, line 34, by striking the wocrd "half"
and inserting the following: “two-thirds".

5. Page 11, line 2, by striking the figure "1."
and 1nserting the following: "a."

6. Page 11, line 4, by striking tne figure "2."
and inserting the following: "b."

7. Page ll, by inserting after line 6, the
following:

"2. An organization of franchisees purporting tc
represent more than two-thirds of a francnisor's
franchisees 1n this state or in the United States,
prior to entering into any negetiations with a
franchisor, must be certified by the administrator as
the sole franchisee representative. The
gualifications for certification must be filed with
and verified by the administrator and shall include
all of the following:

a. A written statement of over two-thirds of the
franchisees in this state or in the United States
appointing the organization of franchisees as :its
franchisee representative,

b. The written agreement of all franchisees of the
franchisor to be irrevocably bound by the results of
any negotliations.

c. The written and :rrevoceblie waiver by each
franchisee of the franchisor of all rignts to bring a
civil action, either individually or as a class, uncer
state or federal law for any matter based in whole or
in part on, or arising out of, the franchise agreement
or the franchise relationsnip between the parties.

3. Upcon being certified as a franchisee
representative, tnhe organization shall notify ail
franchisees of tre francnisor of itg cert:ification and
periodically notify francnisees of any issues abou
which 1t wlll enter into negctiat:ons with the

-5266 -1l-
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tranch:isor. Any cert.fled Zranch.see representative
shall oe decertif:ed upon receipt by the administrator
of the written statemencs of more than two-thirds of
tne franchisees :n the state or 1n the Unitec States,
appointing a new franchiszee representative ¢r revoking
approval of the currently certified franchisee
representacive.”
By SHERZAN of Polk
5266 FILED MARCH 1., 1992

é%pféﬁadaﬁa‘036ﬂ4w357

HOUSE FILE 2362

H-5474

Amend House File 2362 as follows:

1. Page 4, line 12, by striking the words "new or
existing",

2. Page 4, by striking line 13 and inserting the
following: “granted and operated in the state of Iowa
after the effective date of this Act., For purposes of
this chapter,".

~ N Wk

By CHAPMAN of Linn
RENKEN of Grundy
H—-5474 FILED MARCH 24, 1992

Lot #h i %Zb<;p,4ajﬁil
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) HOUSE FILE 2362
H-5658
T Amend House File 2362 as follows:

1., By striking everything after the enacting
clause and inserting the following:

"Section 1. NEW SECTION. 523H.1 DEFINITIONS.

When used in this chapter, unless the context
otherwise requires:

1. "Affiliate" means a person controlling,
controlled by, or under common control with another
person, every officer or director of such a person,

10 and every person occupylng & similar status or

11 performing similar functions.

12 2. "Business day" means a day other than a

13 Saturday, Sunday, or federal noliday.

14 3. a. "Franchise" means either of the following:
15 (1) An oral or written agreement, elther express
16 or implied, which provides all of the following:

17 {(a) Grants the right to distribute goods ot

18 provide services under a marketing plan prescribed or
19 suggested in substantial part by the franchisor.

20 (b) Requires payment of a franchise fee to a

21 franchisor or its affiliate.

22 (c) Allows the franchise business to be

23 substantially associated with a trademark, service

24 mark, trade name, logotype, advertisement, or other
25 commercial symbol of or designating the franchisor or
26 its affiliate.

27 (2) A master franchise.

28 b. "“Franchise" does not include any business that
29 is operated under a lease or license on the premises
30 of the lessor or licensor as long as such business is
31 incidental to the business conducted by the lessor or
32 licensor on such premises, including, without

33 limitation, leased departments, licensed departments,
34 and concessions and the leased or licensed department
35 operates only under the trademark, trade name, service
36 mark, or other commercial symbol designating the

37 lessor or licensor,. ’

38 ¢c. "Franchise" also does not include any contract
39 under which a petroleum retailer or petroleum

40 distributor is authorized or permitted to occupy

41 leased marketing premises, which premises are to be
42 employed in connection with the sale, consignment, or
43 distribution of motor fuel under a trademark which is
44 owned or controlled by a refiner which is regulated by
45 the federal Petroleum Marketing Practices Act, 15

46 U.S.C. § 2801 et seq. The term "refiner" means any
47 person engaged in the refining of crude olil to produce
48 motor fuel, and includes any affiliate of such person.
49 "Franchise" also does not include a contract entered
S0 into by any person regulated under chapter 117, 123,
H-5658 -1-
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322, 322a, 3228B, 322C, 322D, 322F, or 522, or a
contract establishing a franchise relationship with
respect to the sale of construction equipment, lawn or
garden equipment, or real estate.

4. "Franchise fee" means a direct or indirect
payment to purchase or operate a franchise. T[ranchilise
fee does not include any of the following:

a. Payment of a reasonable service charge to the
1ssuer of a credit card by an establishment accepting
the credit card.

b. Payment to a trading stamp company by a person
1ssung trading stamps in connection with a retail
sale.

c. An agreement Lo purchase at a bona fide
wholesale price a reasonable gquantity of tangilble
goods for resale.

d. Tne purchase or agreement to purchase, at a
fair market value, any fixtures, equipment, leasehold
improvements, real property, supplles, or other
materials reasonably necessary to enter into or
continue a business.

e. Payments by a purchaser pursuant to a bona fide
loan from a seller tc the purchaser.

£. Payment of rent whicn reflects payment for the
economic value of leased real or personal property.

g. The purchase or agreement to purchase
promotional or demonstration supplies, materials, or
equipment furnished at fair market value and not
intended for resale.

5. "Franchisee"” means a person to whom a franchise
is granted. Franchisee includes the following:

a. A subfranchisor with regard to its relationship
with a franchisor.

b. A subfranchisee with regard to 1ts relationship
with a subfranchisor.

6. "Franchisor" means a person who grants a
franchise or master franchise, or an affiliate of such
a person. Franchisor i1ncludes a subfranchisor with
regard to 1ts relationship with a franchisee, unless
stated otherwilse in this chapter.

7. "Fraud" and "deceit" are not limited to common
law fraud and deceit.

8. "Marketing plan" means a plan or system
concerning a material aspect of conducting business.
Indicia of a marketing plan include any of the
following:

a. Price specification, special pricing systems,
or discount plans.

b. Sales or display equipment or merchandising
devices.

H-5658 -2~
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Cc. Sales techniques.

d. Promotional or advertising materials or
cooperative advertising.

e. Training regarding the promotion, coperation, oOr
management of the business.

f. Operational, managerial, technical, or
financial guidelines or assistance,

9. “"Master franchise" means an agreement by which
a person pays a franchisor for the right to sell or
negotiate the sale of franchises. ‘

10. “Offer" or "offer to sell” means every attempt
to offer or to dispose of, or solicitation of an offer
to buy, a franchise or interest in a franchise for
value.

11. "Person" means & person as defined in section
4.1, subsection 13.

12, "Sale" or "sell" means every contract or
agreement of sale of, contract to sell or disposition
of, a franchise or interest in a franchise for value.

13. "Subfranchise" means an agreement by which a
person pays a franchisor for the right to sell or
negotiate the sale of franchises.

14. "Subfranchisee" means a person who i1s granted
a franchise from a subfranchisor.

15. “"Subfranchisor" means a person who is granted
a master franchise.

Sec. 2. NEW SECTION. 523H.2 APPLICABILITY.

This chapter applies to a new or existing franchise
that is operated in the state of Iowa. For purposes
of this chapter, the franchise is operated in this
state only if the premises from which the franchise is
operated 1s physically located in this state. For
purposes of this chapter, a franchise including
marketing rights in or to this state, is deemed to be
operated in this state only if the franchisee's
principal business office is physically located in
this state. This chapter does not apply to a
franchise solely because an agreement relating to the
franchise provides that the agreement is subject to or
governed by the laws of this state. The provisions of
this chapter do not apply to any existing or future
contracts between Iowa franchisors and out-of-state
franchisees.

Sec. 3. NEW SECTION. 523H.3 JURISDICTION AND
NONJUDICIAL RESOLUTION OF DISPUTES.

1. A provision in a franchise agreement
restricting jurisdiction to a forum outside this state
is void with respect to a claim otherwise enforceable
under this chapter.

2. A civil action or proceeding arising out of a

H-5658 -3-
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the parties or subject matter exists, even if the
agreement limits actions or proceedings to a
designated jurisdiction.

3. Parties to a franchise may agree to independent
arbitration, mediation, or other nonjudicial
resolutlon of an ex1sting or future dispute.

4. Venue for a civil action commenced under this
chapter shall be determined in accordance with chapter
6l6.

Sec. 4. NEW SECTION. 523H.4 WAIVERS VOID.

A condition, stipulation, or provision requiring a
franchisee to walve compliance with or relieving a
pverson of a duty or liabillity imposed by or a right
provided by this chapter cr a rule or order under this
chapter 1s void. This section shall not affect the
settlement of disputes, claims, or civil lawsuits
arising or brought pursuant to this chapter.

Sec. 5. NEW SECTION. 523H.S5 TRANSFER OF
FRANCHISE.

L. A franchisee may transfer the franchised
ousiness and franchise to a transferee, provided that
the transferee satisfies the reasonable current
qualifications of the frarchisor for new franchisees.
For the purposes of this section, a reasonable current
qualification for a new franchisee is a qualification
based upon a legitimate business reason. If the
proposed transferee does not meet the reasconable .
current qualifications of the franchisor, the
franchisor may refuse to permit the transfer, provided
that the refusal of the franchisor to consent to the
transfer 1s not arbitrary or capricious when compared
to the actions of the franchisor in other similar
circumstances.

2. Except as otherwise provided in this section, a
franchisor may exercise a right of first refusal
contained 1n a franchise agreement after receipt of a
proposal from the franchisee to transfer the
franchise.

3. A franchisor may require as a condition of a
transfer any of the following:

a. That the transferee successfully complete a
reasonable training program,

b. That a reasonable transfer fee be paid to
reimburse the franchisor for the franchisor's
reasonable and actual expenses directly attributable
to the transfer.

c. That the franchisee pay or make provision
reasonably acceptable to the franchisor to pay any
amount due the franchisor or the franchisor's

franchise may be commenced wherever surisdiction over .
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. affiliate.

. 2 4. A franchisor shall not withhold consent to a
franchisee making a public coffering of the
franchisee’'s securities without good cause, provided
the franchisee or the owners of the franchise retain
control of more than fifty percent of the voting power
in the franchise. A franchisor shall not withhold the
franchisor's consent to a pooling of interests or
exchange of assets by the franchisor's existing
franchisees.

5. A franchisee may transfer the franchisee's
interest in the franchise, for the unexpired term of
the franchise agreement, and a Ffranchisor shall not
require the franchisee or the transferee to enter 1nto
a new or different franchise agreement as a condition
of the transfer. '

6. A franchisee shall give the franchisor no less
than thirty days' written notice of a transfer which
is subject to the provisions of this section, and on
request from the franchisor shall provide in writing
the ownership interests of all persons holding or
claiming an equitable or beneficial interest in the
franchise subsequent to the transfer or the
franchisee, as appropriate., A franchisee shall not
circumvent the intended effect of a contractual
provision governing the transfer of the franchise or
an interest in the franchise by means ¢f a management
agreement, lease, profit-sharing agreement,
conditional assignment, or other similar device.

7. A franchisor shall not transfer its interest in
a franchise unless the franchisor makes reasonable
provision for the performance of the franchisor's
obligations under the franchise agreement by the
transferee. A franchisor shall provide the franchisee
notice of a proposed transfer of the franchisor's
interest in the franchise at the time the disclosure
is required of the franchisor under applicable
securities laws, if interests in the franchisor are
publicly traded, or if not publicly traded, at the
time such disclosure would be required if the
interests in the franchisor were publicly traded.

8. A transfer by a franchisee is deemed to be
approved thirty days after the franchisee submits the
request for consent to the transfer unless the
franchisor withholds consent to the transfer as
evidenced in writing, specifying the reason or reasons
for withholding the consent. The written notice must
be delivered to the franchisee prior te the expiration
of the thirty-day period. Any such notice is
privileged and is not actionable based upon a claim of

H-5658 -5-
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9. A franchisor shall not discriminate against a
proposed transferee of a franchise on the basis of
race, color, national origin, sex, or physical
handicap.

10, A franchisor, as a condition to a transfer of
a franchise, shall not obligate a franchisee to
undertake obligations or relinquish any rights
unrelated to the franchise proposed to be transferred,
or to enter into a release of claims broader than a
similar release of claims by the franchisor against
the franchisee which is entered into by the
franchisor.

11. A franchisor, after a transfer of a franchise,
shall not seek to enforce any covenant of the
transferred franchise against the transferor which
prohibits the transferor from engaging 1n any lawful
occupation or enterprise. However, this subsection
does not prohibit the franchisor from enforcing a
contractual covenant against the transferor not to
exploit the franchisor's trade secrets or intellectual
property rights, unless otherwise agreed to by the
parties.

12. For purposes of this section, “"transfer™ means
any c¢hange 1n ownership or control of a franchise,
franchised business, or a franchisee.

13. The following occurrences shall not be
considered transfers requiring the consent of the
franchisor under a franchise agreement, and shall not
result 1n the imposition of any penalties or make
applicable any right of first refusal by the
franchisor:

a. The succession of ownership of a franchise upon
the death or disability of a franchisee, or of an
owner of a franchise, to the franchisee's spouse,
child or children, or a partner of the franchisee
unless the successor fails to meet the then current
reasonable gualifications of the franchisor for
franchisees and the enforcement of the reasonable
current qualifications 1s not arbitrary or capricious
when compared to actions of the franchisor in other
similar circumstances.

b. The succession of a spouse, child, partner, or
other owner as operating manager upon the death or
disability of the operating manager, unless the
successor fails toc meet the then current reasonable
qualifications of the franchisor for an operating
manager, and enforcement of the reasconable current
qualifications 1s not arbitrary or capricious when
compared to actions of the franchisor in other similar

H-5658 -6-
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‘ 1 circumstances.
. 2 ¢. Incorporation of a proprietorship franchisee,
3 provided that such incorporation does not pronibit a
4 franchisor from requiring a personal guaranty by the
5 franchisee of obligations related to the franchise.
6 d. A transfer within an existing cwnership group
7 of a franchise provided that more than fifty percent
8 of the franchise is held by persons who meet the
-9 franchisor's reasonable current qualifications for
10 franchisees. 1f less than fifty percent of the .
11 franchise would be owned by persons who meet the
12 franchisor's reasonable current qualifications, the
13 franchisor may refuse to authorize the transfer,
14 provided that enforcement of the reasonable current
15 gualifications is not arbitrary or capricious when
16 compared to actions of the franchisor in other similar
17 circumstances.
18 e. A transfer of less than a controlling interest
19 in the franchise to the franchisee's spouse or child
20 or children, provided that more than fifty percent of
21 the entire franchise is held by those who meet the
22 franchisor's reasonable current qualifications. If
23 less than fifty percent of the franchise would be
24 owned by persons who meet the franchisor's reasonable
25 current qualifications, the franchisor may refuse to
26 authorize the transfer, provided that enforcement of
27 the reasonable current gqualifications is not arbitrary
28 or capricious when compared to actions of the
29 franchisor in other similar circumstances.
30 £. A transfer of less than a controlling interest
31 in the franchise of an employee stock ownership plan,
32 or employee incentive plan, provided that more than
33 fifty percent of the entire franchise is held by those
34 who meet the franchisor's reasonable current
35 qualifications for franchisees. 1If less than fifty
36 percent would be owned by persons who meet the
37 franchisor's reasonable current qualifications, the
38 franchisor may refuse to authorize the transfer,
39 provided that enforcement of the reasonable current
40 qualifications is not arbitrary or capricious when
41 compared to actions of the franchisor in other similar
42 circumstances.
43 g. A grant or retention of a security interest in
44 the franchised business or its assets, or an ownership
45 interest in the franchisee, provided the security
46 agreement establishes an obligation on the part of the
47 secured party enforceable by the franchisor to give
48 the franchisor notice of the secured party's intent to
49 foreclose on the collateral simultaneously with notice
50 to the franchisee, and a reasonable opportunity to
B-5658 -7-
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1 redeem the 1interests of the secured party and recover
2 the secured party's interest 1n the franchise or
} franchised business by paying the secured obligation.
4 14. A franchisor shall not interfere or attempt to
% 1nterfere with any disposition of an interest in a
6 franchise or franchised business as described in
7 subsection 13, paragraphs "a" through "g".
3 Sec. 6. NEW SECTION. ©523H.6 ENCROACHMENT.
9 1. Notwithstanding the terms, provisions, or
10 conditions of an agreement or franchise, if a
11 franchisor seeks to establish a new outlet, company-
12 owned store, or carry-out store within an unreascnable
13 proximity of an existing franchisee, the existing
4 franchisee, at the option of the franchisor, shall
15 have either a right of first refusal with respect to
16 the proposed new outlet, company-owned store, or
17 carry-out store or a right to compensation for market
18 share diverted by the new outlet. For the purposes of
i9 this section, "unreascnaple proximity” as applied to a
20 food establishment franchisor or food service
21 establishment franchisor, including ocutlets and carry-
22 out stores as defined by section 137a.1, subsection 2,
23 and section 1378.2, subsection 6, includes but is not
24 limited to the shortest distance as measured by the
25 tollowing methods:
26 a. A three-mile radius, using a straight line
27 measurement, from the center of an already existing
28 franchise.
29 b. A circular radius, using a straight line
30 measurement, from an existing franchise business which
31 comprises a population of thirty thousand or greater.
32 2. With respect to a right of first refusal, the
33 parties shall in good faith seek to estaolish a
34 mutually agreeable price and terms. If the parties
35 are unable to agree, each party shall appoint an
36 1ndependent appraiser. If the independent appraisers
37 are unable to agree upon a price and terms, the
38 independent appraisers shall name a third appraiser to
39 determine the price and terms upon which the right of
40 first refusal may be exercised. The determination of
41 the independent appraiser shall be final and not
42 subject to judicial review.
43 If two or more existing franchises are located
44 within an unreasonable proximity to the proposed
45 outlet, the closest franchisee shall have the first
46 right of first refusal, and if declined, the right of
47 first refusal shall pass to the next closest
48 franchisee.
49 3. If the franchisor does not offer a right of
50 first refusal, the franchisor shall compensate
H-5658 -8-
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existing franchisees for market share diverted by the
opening of the new outlet. If the franchisor and
existing franchisees cannot agree upon the proper
amount of such compensation, each party shall appoint
an independent appraiser. If the independent
appraisers are unable to agree, the independent
appraisers shall appoint a third appraiser who shall
establish the level of compensation. The
determination of the independent appraiser shall be
final and not subject to judicial review. :

4, The court may grant a permanent or preliminary
injunction to prevent injury or threatened injury from
the violation or threatened violation of this section.

Sec. 7. NEW SECTION. S523H.7 TERMINATION.

1. Except as otherwise provided by this chapter, a
franchisor shall not terminate a franchise prior to
the expiration of 1ts term except for good cause. For
purposes of this section, "good cause" is cause based
upon a legitimate business reason. "Good cause”
includes the failure of the franchisee to comply with
any material lawful requirement of the franchise
agreement, provided that the termination by the
franchisor is not arbitrary or capricious when
compared to the actions of the franchisor in other
similar circumstances.

2. Prior to termination of a franchise for good
cause, a franchisor shall provide a franchisee with
written notice stating the basis for the proposed
termination. After service of written notice, the
franchisee shall have a reasonable period of time to
cure the default, which in no event shall be less than
thirty days.

3. Notwithstanding subsection 2, a franchisor may
terminate a franchisee upon written notice and without
an opportunity to cure if any of the following apply:

a. The franchisee or the business to which the
franchise relates is declared bankrupt or judicially
determined to be insolvent. .

b. The franchisee voluntarily abandons the
franchise by failing to operate the business for five
consecutive business days during which the franchisee
is required to operate the business under the terms of
the franchise, or any shorter period after which it is
not unreasonable under the facts and circumstances for
the franchisor to conclude that the franchisee does
not intend to continue to operate the franchise,
unless the failure to operate is due to circumstances
beyond the control of the franchisee.

c. The franchisor and franchisee agree in writing
to terminate the franchise.

H-5658 -9-
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misrepresentations or Xnowingly omits to state any
material facts relating to the acquisition or
ownersh.p or operaticn of the francnise business.

e. The franchisee repeatedly fails to comply with
tihe same mater:al provision of a franchise agreement,
when the enforcement of the material provision by the
trarnchisor 1s not arbitrary or capricious when
compared to the franchisor 1n other similar
circunstances.

E. The franchised business or pusiness premises of
the franchisee are lawfully seized, taken over, or
foreclosed by a government authority or official,

g. The franchisee is convicted of a felony or any
other criminal misconduct which materially and
adverseliy affects the operation, maintenance, or
goodwill of the franchise in the relevant market.

h. The franchisee operates the {ranchised business
in & manner that :mminently endangers the pubi:ic
heaith and safety.

Sec. 8. NEW SECTION. 523H.8 NONRENEWAL OI' A
FRANCHISE.

A franchisor shall not refuse to renew a franchise
uniess both of the following apply:

1. The franchisee has pbeen notified cf the
franchisor's intent no% to renew at least six months
pricr to the expiration date or any extension of the .

d. The franchisee knowingly makes any material .

franchise agreement.

2. Any of the following circumstances exist:

a. Good cause exlists as defined in section 523H.7,
provided that the refusal of the franchisor to renew
1s not arbitrary or capricious wnen compared to the
acticns of the franchisor in other similar
clrcumstances.

b. The franchisor and franchisee agree not to
renew the franchise, provided that upon the expiration
of tne {ranchise, the franchisor agrees not to seek to
enforce any covenant of the nonrenewed franchise not
to compete with the franchisor or franchisees of the
franchisor.

c. The franchisor compietely withdraws from
directly or indirectly distributing its products or
services in the geographic market served by the
franchisee, provided that upon expiration of the
franchise, the franchisor agrees not to seek to
enforce any covenant of the nonrenewed franchisee not
tc compete with the franchisor or franchisees of the
franchisor,

Sec, 9. NEW SECTION. S523H.9 FRANCHISEE'S RIGHT
TO ASSQCIATE.

H-5658 =10~
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franchisor shall not restrict a franchisee from
associating with other franchisees or from
participating in a trade association, and shall not
retaliate against a franchisee for engaging in these
activities.

Sec. 10. NEW SECTION. 523H.10 DUTY OF GOOD
PAITH.

& franchise imposes on the parties a duty of good
faith in performance and enforcement of the franchise
agreement. “"Good faith" means honesty in fact and the
observance of reasonable commercial standards of fair
dealing in the trade.

Sec., 1l1. NEW SECTION. S23H.11 REPURCHASE OF
ASSETS.

A franchisor shall not prohibit a franchisee from,
or enforce a prohibition against a franchisee,
engaging in any lawful business at any location after
a termination or refusal to renew by a franchisor,
unless it is one which relies on a substantially
similar marketing program as the terminated or
nonrenewed franchise or unless the franchisor offers
in writing no later than ten business days before
expiration of the franchise to purchase the assets of
the franchised business for its fair market value as a
going concern. The value of the assets shall not
include the goodwill of the business attributable to
the trademark licensed to the franchisee in the
franchise agreement. The offer may be conditioned
upon the ascertainment of a fair market value by an
impartial appraiser.

Sec. 12. NEW SECTION. S523H.12 INDEPENDENT
SOQURCING.

1. Except as provided in subsection 2, a
franchiscr shall allow a franchisee to obtain
equipment, fixtures, supplies, and services used in
the establishment and operation of the franchised
business from sources of the franchisee's choosing,
provided that such goods and services meet standards
as to their nature and quality promulgated by the
franchisor.

2. Subsection 1 of this section does not apply to
reasonable quantities of inventory goods or services,
including display and sample items, that the
franchisor requires the franchisee to obtain from the
franchisor or its affiliate, but only i1f the goods or
services are central to the franchised business and
either are actually manufactured or produced by the
franchisor or Lts affiliate, or incorporate a trade
secret owned by the franchisor or its affiliate.

Sec. 13. NEW SECTION. 523H.13 PRIVATE CIVIL

H-5658 -li-
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ACTION.

A person who violates a provision of this chapter .
or order issued under this chapter is liable for

damages caused by the violation, including, but not

limited to, costs and reasonable attorneys' and

experts’' fees, and subject to otkher appropriate relief

including injunctive and other equitable relief.

Sec. 14, NEW SECTION. 523H.l4 CHOICE OF LAW.

A condition, stipulation, or provision requiring
the application of the law of another state in lieu of .
this chapter is void.

Sec. 15. NEW SECTION. S23H.15 CONSTRUCTICON WITH
OTHER LAW.

This chapter does not limit any liability that may
exi1st under another statute or at common law. Prior
law governs all actions based on facts occurring
before the effective date of this Act.

Sec. 16. NEW SECTION. 523H.16 CONSTRUCTION.

This chapter shall be liberally construed to
effectuate its purposes.

Sec. 17. NEW SECTION. S523H.17 SEVERABILITY.

If any provision or clause of this chapter or any
applicaticn of this chapter to any person or
circumstances is held invalid, such invalidity shall
not affect other provisions or applications of the
chapter which can be given effect without the invalid
provision or application, and to this end the
provisions of this chapter are declared to be
severable."”

By BLANSHAN of Greene
KREMER of Buchanan
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Section 1. NEW SECTION. ©523H.1 DEFINITIONS.
When used in this chapter, unless the context otherwise

requires:

1. "Affiliate" means a person controlling, controlled by,
or under common control with another person, every officer or
director of such a person, and every person occupying a
similar status or performing similar functions.

2. "Business day” means a day other than a Saturday,
Sunday, or federal holiday.

3. a. "Franchise" means either of the following:

(1) An oral or written agreement, either express or
implied, which provides all of the following:

(a) Grants the right to distribute goods or provide
services under a marketing plan prescribed or suggested in
substantial part by the franchisor.

{b) Requires payment of a franchise fee to a franchisor or
its affiliate.

{c) Allows the franchise business to be substantially
associated with a trademark, service mark, trade name,
logotype, advertisement, or other commercial symbol of or
designating the franchisor or its affiliate.

(2) A master franchise.

b. "Franchise"” does not include any business that is
operated under a lease or license on the premises of the
lessor or licensor as long as such business is incidental to
the business conducted by the lessor or licensor on such
premises, including, without limitation, leased departments,
licensed departments, and concessions and the leased or
licensed department operates only under the trademark, trade
name, service mark, or other commercial symbol designating the
lessor or licensor.

¢. "Franchise" also does not include any contract under
which a petroleum retailer or petroleum distributor is
authorized or permitted to occupy leased marketing premises,
which premises are to be employed in connection with the sale,
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consignment, or distribution of motor fuel under a trademark
which 1s owned or controlled by a refiner which 1s regulated
by the federal Petroleum Marketing Practices Act, 15 U.S.C. §
2801 et seq. The term "refiner" means any person engaged in
the refining of crude oil to produce motor fuel, and includes
any affiliate of such person. "Franchise" also does not
include a contract entered into by any person regulated under
chapter 117, 123, 322, 322A, 322B, 322C, 322D, 322F, or 522,
or a contract establishing a franchise relationship with
respect to the sale of construction equipment, lawn or garden
equipment, or real estate.

4. "Franchise fee" means a direct or indirect payment to
purchase or operate a franchise. Franchise fee dces not
include any of the following:

a. Payment of a reascnable service charge to the i1ssuer of
a credit card by an establishment accepting the credit card.

b, Payment to a trading stamp company by a person issuing
trading stamps in connection with a retail sale.

c. An agreement to purchase at & bona fide wholesale price
a reasonable quantity of tangible goods for resale.

d. The purchase or agreement to purchase, at a fair market
value, any fixtures, equipment, leasehold improvements, real
property, supplies, or other materials reasonably necessary to
enter into or continue a business.

e. Payments by a purchaser pursuant to a bona fide loan
from a seller to the purchaser.

f. Payment of rent which reflects payment for the economic
value of leased real or personal property.

g. The purchase or agreement to purchase promotional or
demonstration supplies, materials, or equipment furnished at
fair market value and not intended for resale.

5. "Franchisee" means a person to whom a franchise is
granted. Franchisee includes the following:

a. A subfranchisor with regard to its relationship with a
franchisor.
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b. A subfranchisee with regard to its relationship with a
subfranchisor.

6. "Franchisor" means a person who grants a franchise or
master franchise, or an affiliate of such a person.
Franchisor includes a subfranchisor with regard to its
relationship with a franchisee, unless stated otherwise 1in
this chapter.

7. "Fraud" and "deceit" are not limited to common law
fraud and deceit.

8. "Marketing plan™ means a plan or system concerning a
material aspect of conducting business. Indicia of a
marketing plan include any of the following:

a. Price specification, special pricing systems, or
discount plans.

b. Sales or display equipment or merchandising devices.

c. Sales techniques,

d. Promotional or advertising materials or cooperative
advertising.

e. Training regarding the promotion, operation, or
management of the business.

f. Operational, managerial, technical, or financial
guidelines or asslistance.

9. "Master franchise" means an agreement by which a person
pays a franchisor for the right to sell or negotiate the sale
of franchises.

10. "Offer" or "offer to sell” means every attempt to
offer or to dispose of, or solicitation of an offer to buy, a
franchise or interest in a franchise for value.

11. "Person" means a person as defined in section 4.1,
subsection 13.

12. "sale" or "sell” means every contract or agreement of
sale of, contract to sell or disposition of, a franchise or
interest in a franchise for value.

13. "subfranchise" means an agreement by which a person
pays a franchisor for the right to sell or negotiate the sale

-3-
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of franchises.

14, "Subfranchisee" means a person who is granted a
franchise from a subfranchisor.

15. "Subfranchisor" means a person who is granted a master
franchise.

Sec. 2. NEW SECTION. S523H.2 APPLICABILITY.

This chapter applies to a new or existing franchise that 1is

operated in the state of Iowa. For purposes of this chapter,
the franchise is operated in this state only if the premises
from which the franchise is operated is physically located in
this state. For purposes of this chapter, a franchise
including marketing rights in or to this state, is deemed to
be operated in this state only 1f the franchisee's principal
business office 1s physically located 1n this state. This
chapter does not apply to a franchise solely because an
agreement relating to the franchise provides that the
agreement 1s subject to or governed by the laws of this state.
The provisions of this chapter do not apply to any existing or
future contracts between Iowa franchisors and out-of-state
franchisees.

Sec. 3. NEW SECTION, 523H.3 JURISDICTION AND NONJUDICIAL
RESQLUTION OF DISPUTES,

1. A provision 1n a franchise agreement restricting

jurisdiction to a forum outside this state is void with

respect to a claim otherwise enforceable under this chapter.
2, A ciwvil action or proceeding arising out of a franchise

may be commenced wherever jurisdiction over the parties or

subject matter exists, even if the agreement limits actions or
proceedings to a designated jurisdiction.

3. Parties to a franchise may agree to independent
arbitration, mediation, or other nonjudicial resolution of an
existing or future dispute.

4., Venue for a civil action commenced under this chapter
shall be determined in accordance with chapter 616.

Sec. 4. NEW SECTION,. 523H.4 WAIVERS VOID.

-4_
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A condition, stipulation, or provisilon requiring a ‘
franchisee to waive compliance with or relieving a person of a
duty or liability imposed by or a right provided by this
chapter or a rule or order under this chapter is void. This
section shall not affect the settlement of disputes, claims,
or civil lawsuits arising or brought pursuant to this chapter.
Sec. 5. NEW SECTION. 523H.S5 TRANSFER OF FRANCHISE.
1. A franchisee may transfer the franchised business and

franchise to a transferee, provided that the transferee
satisfies the reasonable current qualifications of the
franchisor for new franchisees. For the purposes of this
section, a reasonable current qualification for a new
franchisee 1s a qualification based upon a legitimate business
reason, If the proposed transferee does not meet the
reasonable current qualifications of the franchisor, the
franchisor may refuse to permit the transfer, provided that
the refusal of the franchisor to consent to the transfer is |
not arbitrary or capricious when compared to the actions of .
the franchisor in other similar circumstances.
2. Except as otherwise provided in this section, a
franchisor may exercise a right of first refusal contained in
a franchise agreement after receipt of a proposal from the

"franchisee to transfer the franchise.

3. A franchisor may require as a condition of a transfer
any of the following:

a. That the transferee successfully complete a reasonable
training program.

b. That a reasonable transfer fee be paid to reimburse the
franchisor for the franchisor's reasonable and actual expenses
directly attributable to the transfer.

¢. That the franchisee pay or make provision reasonably |
acceptable to the franchisor to pay any amount due the
franchisor or the franchisor's affiliate.

4. A franchisor shall not withhold consent to a franchisee .
making a public offering of the franchisee's securities

-5~
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without good cause, provided the franchisee or the owners of
the franchise retain control of more than fifty percent of the
voting power in the franchise. A franchisor shall not
withhold the franchisor's consent to a pooling of interests or
exchange of assets by the franchisor's existing franchisees.

S. A franchisee may transfer the franchisee's interest in
the franchise, for the unexpired term of the franchise
agreement, and a franchisor shall not require the franchisee
or the transferee to enter into a new or different franchise
agreement as a condition of the transfer.

6. A franchisee shall give the franchisor no less than
thirty days' written notice of a transfer which is subject to
the provisions of this section, and on request from the
franchisor shall provide in writing the ownership interests of
all persons holding or claiming an equitable or beneficial
interest in the franchise subsequent to the transfer orx the
franchisee, as appropriate. A franchisee shall not circumvent
the intended effect of a contractual provision governing the
transfer of the franchise or an interest in the franchise by
means of a management agreement, lease, profit-sharing
agreement, conditional assignment, or other similar device.

7. A franchisor shall not transfer its interest in a
franchise unless the franchisor makes reasonable provision for
the performance of the franchisor's obligations under the
franchise agreement by the transferee. A franchisor shall

provide the franchisee notice of a proposed transfer of the

franchisor's interest in the franchise at the time the
disclosure is required of the franchisor under applicable
securities laws, if interests in the franchisor are publicly
traded, or if not publicly traded, at the time such disclosure
would be required if the interests in the franchisor were
publicly traded.

8. A transfer by a franchisee is deemed to be approved
thirty days after the franchisee submits the request for
consent to the transfer unless the franchisor withholds

-6-
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consent to the transfer as evidenced in writing, specifying
the reason or reasons for withholding the consent. The
written notice must be delivered to the franchisee prior to
the expiration of the thirty-day period. Any such notice 1is
privileged and is not actionable based upon a claim of
defamation.

9. A franchisor shall not discriminate against a proposed
transferee of a franchise on the basis of race, color,
national origin, sex, or physical handicap.

10. A franchisor, as a condition to a transfer of a
franchise, shall not obligate a franchisee to undertake
obligations or relinquish any rights unrelated to the
franchise proposed to be transferred, or to enter into a
release of claims broader than a similar release of claims by
the franchisor against the franchisee which is entered into by
the franchisor.

11. A franchisor, after a transfer of a franchise, shall
not seek to enforce any covenant of the transferred franchise
against the transferor which prohibits the transferor from
engaging in any lawful occupation or enterprise. However,
this subsection does not prohibit the franchisor from
enforcing a contractual covenant against the transferor not to
exploit the franchisor's trade secrets or intellectual
property rights, unless otherwise agreed to by the parties.

12, For purposes of this section, "transfer"” means any
change in ownership or control of a franchise, franchised
business, or ‘a franchisee.

13. The following occurrences shall not be considered
transfers requiring the consent of the franchisor under a
franchise agreement, and shall not result in the imposition of
any penalties or make applicable any right of first refusal by
the franchisor:

a. The succession of ownership of a franchise upon the
death or disability of a franchisee, or of an owner of a
franchise, to the franchisee's spouse, child or children, or a

_7_




partner of the franchisee unless the successor fails to meet
the then current reasonable qualifications of the franchisor
for franchisees and the enforcement of the reasonable current
qualifications is not arbitrary or capricious when compared to
actions of the franchisor in other similar circumstances.

b. The succession of a spouse, child, partner, or other

owner as c¢perating manager upon the death or disability of the
operating manager, unless the successor fails to meet the then
current reasonable qualifications of the franchisor for an
operating manager, and enforcement of the reasonable current
qualifications is not arbitraty or capricious when compared to
actions of the franchisor in other similar circumstances.

¢. Incorporation of a proprietorship franchisee, provided
that such incorporation does ncot prohibit a franchisor from
requiring a personal guaranty by the franchisee of obligations
related to the franchise.

d. A transfer within an existing ownership group of a
franchise provided that more than fifty percent of the
franchise 1s held by persons who meet the franchisor's
reasonable current qualifications for franchisees. 1If less
than fifty percent of the franchise would be owned by persons
who meet the franchisor's reasonable current gualifications,
the franchisor may refuse to authorize the transfer, provided
that enforcement of the reasonable current qualifications is
not arbitrary or capricious when compared to actions of the
franchisor in other similar circumstances.

e. A transfer of less than a controlling interest in the
franchise to the franchisee's spouse or child or children,
provided that more than fifty percent of the entire franchise
is held by those who meet the franchisor's reasonable current
qualifications. 1If less than fifty percent of the f{ranchise
would be owned by persons who meet the franchisor's reasonable
current qualifications, the franchisor may refuse to authorize
the transfer, provided that enforcement of the reasonable
current gualifications is not arbitrary or capricious when

_8..
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compared to actions of the franchisor in other similar
circumstances.

f. A transfer of less than a controlling interest in the
franchise of an employee stock ownership plan, or employee
incentive plan, provided that more than fifty percent of the
entire franchise is held by those who meet the franchisor's
reasonable current qualifications for franchisees. If less
than fifty percent would be owned by persons who meet the
franchisor's reasonable current qualifications, the franchisor
may refuse to authorize the transfer, provided that
enforcement of the reasonable current qualifications is not
arbitrary or capricious when compared to actions of the
franchisor in other similar circumstances.

g. A grant or retention of a security interest in the
franchised business or its assets, or an ownership interest in
the franchisee, provided the security agreement establishes an
obligation on the part of the secured party enforceable by the
franchisor to give the franchisor notice of the secured _
party's intent to foreclose on the collateral simultaneously
with notice to the franchisee, and a reasonable opportunity to
redeem the interests of the secured party and recover the
secured party's interest in the franchise or franchised '
business by paying the secured obligation.

14. A franchisor shall not interfere or attempt to
interfere with any disposition of an interest in a franchise
or franchised business as described in subsection 13,
paragraphs "a" through "g".

Sec. 6. NEW SECTION. 523H.6 ENCROACHMENT.

1. Notwithstanding the terms, provisions, or conditions of
an agreement or franchise, if a franchisor seeks to establish

a new outlet, company-owned store, or carry-out store within
an unreasonable proximity of an existing franchisee, the
existing franchisee, at the option of the franchisory shall
have either a right of first refusal with respect to the
proposed new outlet, company-owned store, or carry-out store

-9
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or a right to compensation for market share diverted by the
new outlet. For the purposes of this section, "unreasonable
proximity" as applied to a food establishment franchisor or
food service establishment franchisor, including ocutlets and
carry-out stores as defined by section 137A.1, subsection 2,
and section 137B.2, subsection 6, includes but is not limited
to the shortest distance as measured by the following methods:
a. A three-mile radius, using a straight line measurement,

O~ & M bWk

from the center of an already existing franchise.
b. A circular radius, using a straight -line measurement,

—
[ B Ve

from an existing franchise business which comprises a

—
R

population of thirty thousand or greater.
2. With respect to a right of first refusal, the parties
shall 1n good faith seek to establish a mutually agreeable

price and terms. If the parties are unable to agree, each
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party shall appoint an independent appraiser. If the
independent appraisers are unable to agree upon a price and
terms, the independent appraisers shall name a third appraiser
to determine the price and terms upon which the right of first
refusal may be exercised. The determination of the

independent appralser shall be final and not subject to
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judicial review.
If two or more existing franchises are located within an
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unreasonable proximity to the proposed outlet, the closest
franchisee shall have the first right of first refusal, and 1f
declined, the right of first refusal shall pass to the next
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closest franchisee.

3. If the franchisor does not offer a right of first
refusal, the franchisor shall compensate exlsting franchlsees
for market share diverted by the opening of the new outlet.

If the franchisor and existing franchisees cannot agree upon
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the proper amount of such compensation, each party shall

W
w

appoint an independent appraiser. If the independent

[N
<Y

appraisers are unable to agree, the independent appraisers
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shall appoint a third appraiser who shall establish the level
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of compensation. The determination of the independent
appraiser shall be final and not subject to judicial review.

4., The court may grant a permanent or preliminary
injunction to prevent injury or threatened injury from the
violation or threatened violation of this section.

Sec. 7. NEW SECTION. 523H.7 TERMINATION.

1. Except as otherwise provided by this chapter, a

franchisor shall not terminate a franchise prior to the
expiration of its term except for good cause. For purposes of
this section, "good cause" is cause based upon a legitimate
business reason. "Good cause" includes the failure of the
franchisee to comply with any material lawful requirement of
the franchise agreement, provided that the termination by the

~franchisor is not arbitrary or capricious when compared to the

actions of the franchisor in other similar circumstances.

2. Prior to termination of a franchise for good cause, a
franchisor shall provide a franchisee with written notice
stating the basis for the proposed termination. After service
of written notice, the franchisee shall have a reasonable
period of time to cure the default, which in no event shall be
less than thirty days.

3. Notwithstanding subsection 2, a franchisor may
terminate a franchisee upon written notice and without an
opportunity to cure if any of the following apply:

a. The franchisee or the business to which the franchiSe
relates is declared bankrupt or judicially determined to be
insolvent.

b. The franchisee voluntarily abandons the franchise by
failing to operate the business for five consecutive business
days during which the franchisee is required to operate the
business under the terms of the franchise, or any shorter
period after which it is not unreasonable under the facts and
circumstances for the franchisor to conclude that the
franchisee does not intend to continue to operate the

franchise, unless the failure to operate is due to

...11_
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circumstances beyond the control of the franchisee.

¢. The franchisor and franchisee agree in writing to
terminate the franchise. .

d. The franchisee knowingly makes any material
misrepresentations or knowingly omits to state any material
facts relating to the acquisition or ownership or operation of
the franchise business,

e. The franchisee repeatedly fails to comply with the same
material provision of a franchise agreement, when the
enforcement of the material provision by the franchisor is not
arbitrary or capricious when compared to the franchisor in
other similar circumstances.

£. The franchised business or business premises of the
franchisee are lawfully seized, taken over, or foreclosed by a
government authority or official.

g. The franchisee 1s convicted of a felony or any other
criminal misconduct which materially and adversely affects the
operation, maintenance, or goodwill of the franchise in the
relevant market.

h. The franchisee operates the franchised business in a
manner that imminently endangers the public health and safety.
Sec., 8. NEW SECTION. ©523H.8 NONRENEWAL OF A FRANCHISE.

A franchisor shall not refuse to renew a franchise unless
both of the following apply:

1. The franchisee has been notified of the franchiscr's

intent not to renew at least six months prior to the
expiration date or any extension of the franchise agreement.

2. Any of the following circumstances exist:

a. Good cause exists as defined in section 523H.7,
provided that the refusal of the franchisor to renew is not
arbitrary or capricious when compared to the actions of the
franchisor in other similar circumstances.

b. The franchisor and franchisee agree not to renew the
franchise, provided that upon the expiration of the franchise,
the franchisor agrees not to seek to enforce any covenant of

-12-
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the nonrenewed franchise not to compete with the franchisor or
franchisees of the franchisor.

c. The franchisor completely withdraws from directly or
indirectly distributing its products or services in the
geographic market served by the franchisee, provided that upon
expiration of the franchise, the franchisor agrees not to seek
to enforce any covenant of the nonrenewed franchisee not to
compete with the franchisor or franchisees of the franchisor.

Sec, 9. NEW SECTION. 523H.9 FRANCHISEE'S RIGHT TO
ASSCCIATE.

A franchisor shall not restrict a franchisee from
associating with other franchisees or from participating in a

trade association, and shall not retaliate against a
franchisee for engaging in these activities.

Sec. 10. NEW SECTION. S23H.10 DUTY OF GOOD FAITH.

A franchise imposes on the parties a duty of good faith in
performance and enforcement of the franchise agreement. “Good
faith'" means honesty in fact and the obéervance of reasonable
commercial standards of fair dealing in the trade.,

Sec. 1. NEW SECTION. ©523H.11 REPURCHASE OF ASSETS.

A franchisor shall not prohibit a franchisee from, or
enforce a prohibition against a franchisee, engaging in any
lawful business at any location after a termination or refusal
to renew by a franchisor, unless it is one which relies on a
substantially similar marketing program as the terminated or.

nonrenewed franchise or unless the franchisor offers in
writing no later than ten business days before expiration of
the franchise to purchase the assets of the franchised
business for its falr market value as a going concern. The
value of the assets shall not include the goodwill of the
business attributable to the trademark licensed to the
franchisee in the franchise agreement. The offer may be
conditioned upon the ascertainment of a fair market value by
an impartial appraiser. ‘

Sec. 12, NEW SECTION. S23H.12 INDEPENDENT SOURCING..
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1. Except as provided in subsection 2, a franchisor shall
allow a franchisee to obtain equipment, fixtures, supplies,
and services used in the establishment and operation of the
franchised business from sources of the franchisee's choosing,
previded that such goods and services meet standards as to
their nature and guality promulgated by the franchisor.

2. Subsection 1 of this section does not apply to
reascnable quantities of inventory goods or services,
including display and sample items, that the franchisor -
requires the franchisee to obtain from the franchisor or its
affiliate, but only 1f the goods or services are central to
the franchised business and either are actualily manufactured
or produced by the franchisor or its affiliate, or incorporate
a trade secret owned by the franchisor or its affiliate, L.

Sec. 13. NEW SECTION. 523H.13 PRIVATE CIVIL ACTION.

A person who vioclates a provision of this chapter or order
issued under this chapter is liable for damages'caused by the
violation, 1inc¢luding, but not limited to, costs and reasonable
attorneys' and experts' fees, and subject to other appropriate
relief including injunctive and other equitable relief.

Sec. 14. NEW SECTION. 523H.14 CHOICE OF LAW.

A condition, stipulation, or provision requiring the
application of the law of another state in lieu of this

chapter 1s void.

Sec. 15. NEW SECTION. 523H.15 CONSTRUCTION WITH OTHER
LAW.

This chapter does not limit any liability that may exist
under another statute or at common law. Prior law governs all
actions based on facts occurring before the effective date of
this Act.

Sec. 16. NEW SECTION. 523H.16 CONSTRUCTION.

This chapter shall be liberally construed to effectuate its

purposes.
Sec. 17. NEW SECTION. 523H.17 SEVERABILITY.
If any provision or clause of this chapter or any
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application of this chapter to any person or circumstances is ‘
held invalid, such invalidity shall not affect other

provisions or applications of the chapter which can be given

effect without the invalid provision or application, and to

this end the provisions of this chapter are declared to be

severable.

HF 2362
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SENATE CLIP SHEET APRIL 13, 1992

BOUSE FILE 2362

S-5628
Amend House File 2362 as amended, passed, and
reprinted by the House, as follows:

1. Page 12, line 8, by striking che words "the
same",

2. Page 12, line 9, by striking the word
"provision” and inserting the following:
"provisions".

3. Page 12, by striking lines 10 through 12 and
inserting the following: ‘“"enforcement of the
provisions is similar to that imposed on other
franchisees ¢of the franchisor.”

By JIM LIND

HOWOVO-JOW.HAwite

| i

S~5628 FILED APRIL 10, 1992
LOST (p. /247)

HOUSE FILE 2362
§-5632

Amend House File 2362, as amended, passed, and
reprinted by the House, as follows:

l. Page 3, by striking lines 8 and 9.

2. Page 6, by strirking lines 3 through 5 and in-
serting the following: "voting power in the
franchise."”

3. Page 6, line 12, by striking the word "thirty"
and inserting the following: “sixty".

4. Page 6, line 34, by striking the word "thirty"
and inserting the following: "sixty".

S. Page 7, line 4, by striking the word "thirty-
day" and inserting the following: "sixty-day".

6. Page 10, by striking lines 21 and 22, and
inserting the following: "independent appraiser shall
be final and binding, and subject to judicial review
under chapter 67%A."

7. Page 11, by striking line 2 and inserting the
following: ‘“appraiser shalil be final and binding, and
subject to judicial reivew under chapter 67%A."

8. Page 11, line 21, by inserting after the word
"days" the following: “or more than ninety days".

9. By renumbering as necessary.

AL STURGEON JOHN JENSEN
JIM KERSTEN PAT DELUHERY
RICHARD VARN
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S-5617

1
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BOGSE FILE 2362

§-5579

1

2
3
4
5
6
7

B

amend House File 2362, as amended, passed, and
reprinted by the House, as follows:

1. Page 4, line 7, by striking the words "new or
existing".

2. Page 4, by striking line 8 and inserting the
following: "granted and operated in the state of Iowa
on or after the effective date of this Act. For

purposes of this chapter,".
By BARRY SLIFE
WILLIAM D. PALMER

§-5579 FILED APRIL 7, 1992

foct Yic(p. £

HOUSE PILE 2362

S5-5578

WO-dhULbHWwhoH

amend House File 2362, as amended, passed, and
reprinted by the House, as follows:

1. Page 4, line 14, by inserting after the word
"state." the following: "This chapter does not apply
to a franchise where the franchisee is not required to
make an initial investment, including any franchise
fee, capitalization requirements, and any other
expenditures required by the franchisor, in an amount
greater than one hundred thousand dollars.”

By WILLIAM D. PALMER

S~5578 FILED APRIL 7, 1992

74 ?Zﬁtﬂb /F47)
BOUSE FPILE 2362

Amend House File 2362 as amended, passed, and

reprinted by the House, as follows:

1. Page 2, line 10, by inserting after the word

"equipment,” the following: "tire retreading
products, egquipment, or services,".

By RICHARD F. DRAKE
JACK RIFE

§-5617 FILED APRIL 9, 1992

Loat Ve (p. 17%)
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HBOUSE FILE 2362

5-5633
. I amend House File 2362, as amended, passed, and
2 reprinted by the Hcouse, as fo.lows;
A 3 l. Page 7, by striking lines 7 through 24,
C 4 2. DPage 9, line 34, by striking the word
5 "either".
6 3. Page 10, by striking lines 1 and 2, and
7 inserting the following: ". For the purposes cf this
8 section, "unreasonable".
a 9 4. By striking page 10, line 28 through page 11,
10 line 2.
B 11 5. Page 13, line 5, by inserting after the word
12 “"franchisee" the following: "or 1f the franchisor 1s

=
w

otherwise altering its method of doing business %o
accommodate changes in economic or market
circumstances and such alterations are applied
nondiscriminatorily”.
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6. By renumbering as necessary.
’ By WILMER RENSINK

§-5633 FILED APRIL 10, 1992 (
DIV. A-WITHDRAWN, DIV. B-LOST, DIV. C-WITHDRAWN (;./:47)

HOUSE FILE 2362

5-5635
amend House File 2362, as amended, passed, and

reprinted by the House, as follows:

@

1. Page 1, lines 11 and 12, by striking the words
", either express or implied,”.
2. Page 2, line 12, by striking the words "direct

or indirect".

3. Page 3, by striking iines 8 and 9.

QOO N B WA

4. By renumbering as necessary.
By WILMER RENSINK

§-5635 FILED APRIL 10, 1992

DIV. A-WITHDRAWN, DIV. B-LOST (p./2¥%/

HOQUSE FILE 2362

5-5627

1 Amend House File 2362 as amended, passed, and

2 reprinted by the House, as follows:

3 1. Page 12, by inserting after line 21 the

4 following:

5 " . The franchisee falsifies books and records
6 of account with respect to the operations of the

7 franchised business."

8 2. By relettering as necessary.

By JIM LIND

. S-5627 FILED APRIL 10, 1992
LOST (p. /895)
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LIP SHEET APRIL 13,

BOUSE FILE 2362
5-5636
1 Amend House File 2362, as amended, passed, and
2 reprinted by the House, as follows:

Page 32

3 1. Page 2, by inserting after line 11 the

4 following:

5 " __+ FPranchise also does not include a contract
6 or agreement which does all of the following:

7 {1) A person authorizes another to use trademark,
8 service mark, trade name, logotype, advertisement, or
9 another commercial symbol of the person in connection
13 with a business,.
11 {2) The person does not offer significant

12 assistance in connection with the operation of that
13 business.

14

1 {3) The person does not impose a significant
1S degree of control over the operation of the business.*
16 2. Page 3, line 11, by inserting after the word

17 "business™ the following: "where the sales volume,
18 measured in dollars, from the use of the plan or

1% system would represent no less than seventy-five

20 vercent of the total sales volume",

21 3.  Page 4, line 7, by striking the words "or

22 existing franchise™ and inserting the following:

23 "franchise, and an existing franchise upon renewal,
24 modification, or replacement after July 1, 1992,°".

25 4. By renumbering as necessary.
By WILMER RENSIINK

5-5636 FILED APRIL 10, 1992 \
DIV. A-WITHDRAWN, DIV. B-LOST (p. /2%7/

BOUSE FILE 2362
5-5637
1 Amend House File 2362 as amended, passed, and
2 reprinted by the House, as follows:

l. Page 11, by striking line 4 and inserting the
following: "injunction pursuant to Iowa rule of civil
procedure 321 to prevent irreparable injury from".

By WILMER RENSINK
DONALD V. DOYLE

(WA SO ¥4

$-5637 FILED APRIL 10, 1992
LOST (Ia. J 347
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BOUSE FILE 2362

Amenc Zouse File 2362, as amendes, passed, anc
reprinted by the House, as Iclicws:

1. Page 1, line 16, by inserting after the word
"fee" the following: "of five huncrecd doliars or
more".

2. Page !, by striking lines 18 through 21 and
inserting the following:

"(c) Allows the franchise business to be .
identified with a trademark, service mark, or trade
name."

3. Page 2, line 12, by striking the words "direct
or indirect”.

4, Page 5, line 22, by striking the words "a
proposal®” and inserting the following: "a notice as
required in subsection 6".

S. Page S, by striking lines 29 and 30, and
inserting the following: "“franchisor for expenses
attributable to the transfer."”

6. Page 6, lines 13 and 14, by striking the words
"on request from the franchisor”.

7. Page 6, line 14, by inserting after the word
"writing® the following: "the terms of the proposed
transfer and”.

8. Page 7, by striking lines 17 through 24.
9. By renumbering a&s necessary.
By WILMER RENSINK

$-5638 FILED APRIL 10, 1992
LOST (p. /#49)

S

HOUSE FILE 2362

-5639

Amend House File 2362, as amended, passed, and
reprinted by the House, as follows: .

1. Page 12, line 12, by inserting after the wocra
“circums:tances."” the following: "Under any '
circumstances, three defaults in any one-year period
is deemed to be good cause to terminate." .

2. Page 12, by striking lines 24 through 28 and
inserting the following: "any of the following
apply:". o o L

3. Page 12, line 29, by striking the letter "a.
and inserting the followiag: "1.°

4. Page 12, iine 33, by striking the letter "b."
and inserting the foilowing: "2."

5. BPage 13, line 3, by striking the letter “c.”
and inserting tne following: "3." .

6. Page 13, line 8, by inserting after the words
nEranchisees of tne franchisor® the following: “, and
che franchisee has been notified of the franchisor’s
intent not to renew at .east six months prior to the
expiration date or any extension of tne franchise
agreement”,

WO 00~ OV LN B

By WILMER RENSINK

S-5639 FPILED APRIL 10, 1992

LOST (p 297}




SENATE AMENDMENT TO HQUSE FILE 2362

H-5867

M Anenc nouse r:le 2362, as amended, passed, and

2 reprinzed by tne House, &s Icillows:

3 L. Page 3, by str:king L.nes & and 9.

4 2. Page 6, by strixing L.nmes 2 through 3 and in-

5 serting the following: "voting power in the

6 franchise.”

7 3. Page 6, line 12, by striking the word "thirty"

3 and inserting the foliowing: "sixty".

g 4. Page 6, line 34, by striking the word "thirry"”
-0 and 1nserting the following: ‘“"sixty", .
1 S. Page 7, iline 4, by striking the word "tnircy-
12 day" and inserting tne fcllowing: “sixty-day”.

23 6. Page 10, by striking lines 21 and 22, ana

-4 1nserting the feollow:ing: "independent appraiser shall
15 be final and binding, ané subject to judicial review

16 under chapter 679A."

i 7. Page 11, by striking line 2 and insertiang the

18 following: ‘"appraiser shall be finai and binding, and
19 subject to judicial reivew under chapter 679%A."

20 8. Page 11, line 21, by inserting after the word
21 "days" the following: "or more than ninety days”.

22 9. By renumbering as necessary.

RECEIVED FROM THE SENATE
H~-5867 FILED APRIL 13, 1992

L ona trmennol 4/’5‘ (f 2 E
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Passed Senate, Date Passed House, Date
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Approved
A BILL FOR

An Act relating to franchise agreements and their enforcement by
establishing certain duties and limitations on franchisors and
providing certain exemptions.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. NEW SECTION. 523G.23 JURISDICTION, VENUE, AND

NONJUDICIAL RESOLUTION OF DISPUTES.

1. A provision in a franchise agreement restricting
jurisdiction or venue to a forum outside this state is void
with respect to a claim otherwise enforceable under this
chapter.

2. A civil action or proceeding arising out of a franchise
may be commenced wherever jurisdiction over the parties or
subject matter exists, even if the agreement limits actions or
proceedings to a designated jurisdiction or venue. The court
shall consider the doctrine of lnconvenient forum.

3. Parties to a franchise may agree to independent
atbitration, mediation, or other nonjudicial resclution of an
existing or future dispute.

Sec. 2. NEW SECTION. 523G.24 WAIVERS VOID,

A condition, stipulation, or provision reguiring a
franchisee to waive compliance with or relieving a person of a
duty or liability imposed by or a right provided by this
chapter or a rule or order under this chapter is voié. An

acknowledgment provision, disclaimer, integration clause, ©r a
provision having a similar effect in a franchise agreement
does not negate cr act to remove from judicial review any
statement, misrepresentation, or action that would viclate a
provision of this chapter or a rule or order under this
chapter. This section shall nct affect the settlement of
disputes, claims, or civil lawsuits arising or brought
pursuant to this chapter.

Sec. 3., NEW SECTION. 523G.25 TRANSFER OF FRANCHISE.

1. A franchisee may transfer the franchised business and
franchise to a transferee who meets the franchisor's
reasonable, essential, and nondiscriminatory standards for new

franchisees or transferees established at the time of the
transfer. A franchisor shall not withhold consent to the
transfer of ownership under these circumstances without good

cause, A provision in a franchise agreement restricting a

-1-
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franchisee's rights under this section is wvoid.

2. A franchisor may exercise a right of first refusal in
connection with a proposed transfer if provided in the
franchise agreement. However, this right shall not be
exercised by the franchisor more than thirty days after
receipt of the franchisee's request for the franchisor's
consent to the transfer. A franchisor shall not exercise such
right if by doing so the franchisor would hold a minority
ownership interest in the franchise or franchisee.

3. A franchisor may require as a condition of a transfer
any of the following:

a. That the transferee successfully complete a reasonable,
essential, and nondiscriminatory training program.

b. That a reasonable transfer fee be paid to reimburse the
franchisor for the franchisor's reasonable and actual expenses
directly attributable to the transfer.

c. That the franchisee pay or make reasonable provision to
pay any amount due the franchisor or the franchisor's

affiliate.
4. A franchisor shall not withhold consent to a franchisee
making a public offering of the franchisee's securities

without good cause, provided the franchisee or the owners of
the franchise retain control of more than fifty percent of the
voting power in the franchise. A franchisor shall not
withhold the franchisor's consent to a pooling of interests or
exchange of assets by the franchisor's existing franchisees.

5. A franchisee may assign the franchisee's interest in
the franchise, for the unexpired term of the franchise
agreement, and a franchisor shall not regquire the franchisee
or the transferee to enter into a new or different franchise
agreement as a condition of the transfer.

6. A franchisee shall give the franchisor no less than
thirty days' written notice of a transfer which is subject to
the provisions of this section, and on request from the
franchisor shall provide in writing the ownership interests of

-2
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35

all persons holding or claiming an equitable or beneficial
interest in the franchise or the franchisee, as appropriate.
A franchisee shall not circumvent the intended effect of a
contractual provision governing the transfer of the franchise
or an interest in the franchise by means of a management
agreement, lease, profit-sharing agreement, conditional
assignment, or other similar device.

7. A franchisor shall not transfer its interest in a
franchise unless the franchisor makes reasonable provision for
the performance of the franchisor's obligations under the
franchise agreement by the transferee. A franchisor shall
provide the franchisee notice of a proposed transfer of the
franchisor's interest in the franchise at the time the
disclosure 1s required of the franchisor under applicable
securities laws, if interests in the franchisor are publicly
traded, or if not publicly traded, at the time such disclosure
would be required 1f the interests in the franchisor were
publicly traded.

8. A transfer by a franchisee is deemed toc be approved
thirty days after the franchisee submits the reguest for
consent to the transfer unless the franchisor withholds
consent to the transfer as evidenced in writing, specifying
the reason or reasons for withholding the consent. The
written notice must be delivered to the franchisee prior to
the expiration ¢f the thirty-day period. Any such notice is
privileged and is not actionable based upon a claim of
defamation.

9. A franchisor shall not discriminate against a proposed
transferee ¢of a franchise on the basis of race, color,
national origin, sex, or physical handicap.

i106. A franchisor, as a condition to a transfer of a
franchise, shall not obligate a franchisee to undertake
obligaticons or relinguish any rights unrelated to the
franchise proposed to be transferred, or to enter into a
release of claims broader than a similar release of claims by
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the franchisor against the franchisee which is entered into by
the franchisor.

11. A franchisor, after a transfer of a franchise, shall
not seek to enforce any covenant of the transferred franchise
against the transferor which prohibits the transferor from
engaging in any lawful occupation or enterprise. However,
this subsection does not prohibit the franchisor from
enforcing a contractual covenant against the transferor not to
exploit the franchisor's trade secrets or intellectual
property rights, unless otherwise agreed to by the parties.

12. For purposes of this section, "transfer” means any
change in ownership or control of a franchise, franchised
business, or a franchisee. However, "transfer" does not
include any of the following:

a. The succession of ownership of a franchise upon the
death or disability of a franchisee, or of an owner, officer,
or director of a franchise, to the franchisee's spouse,
children, or a partner in the franchise.

b. 1Incorporation of a proprietorship franchisee.

c. A transfer within an existing ownership group of a
franchise of less than a controlling interest in the

franchise.
d. A transfer of less than a controlling interest in the
franchise to the franchisee's spouse or children.

e. A transfer of less than a controlling interest in the
franchise to an employee stock ownership plan, or employee
incentive compensation or deferred benefit plan,

f. A grant or retention of a security interest in the
franchise, the franchised business or its assets, Or an
ownership interest in the franchisee, provided the security
agreement establishes an obligation on the part of the secured
party enforceable by the franchisor to give the franchisor
notice of the secured party's intent to foreclose on the
collateral simultaneously with notice to the franchisee, and a
reasonable opportunity to redeem the interest of the secured

-4-
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franchise or the franchised business by paying the secured
obligations,

13. A franchisor shall not interfere or attempt to
interfere with any disposition of an interest in a franchise
or franchised business as described in subsection 12,

party and recover the secured party’s interest in the d

paragraphs "a" through "f£".
Sec. 4. NEW SECTION. 6523G.26 ENCROACHMENT.
A franchisor shall not compete with, or grant, either
10 directly or indirectly, a franchise in unreasonable proximity

W o~ o b w K e

11 to an established franchise offering goods or services

12 identified by the same trademark as those offered from the new
13 franchise, or whose premises are identified by the same

14 trademark as the new franchise. For purposes of this section,
15 “unreasonable proximity" includes, but is not limited to,

16 either of the following:

17 1. Circumstances where the established franchise sufiers
18 or expects to suffer a diminution of gross sales of more than
19 ten percent in the twelve-month period following the .’
20 establishment of the new franchise.

21 2. Circumstances where the new franchise is or is about to
22 be located within a one-mile radius of the established

23 franchise.

24 The court may grant a permanent or preliminary injunction
25 to prevent injury or threatened injury from the violation or
26 threatened violation of this section.

27 EXPLANATION

28 This bill includes recommendations for enactment made by

29 the franchise regulation study committee. )

30 The bill provides that a c¢civil action or proceeding arising

31 out of the franchise agreement may be brought wherever

32 jurisdiction over the parties or subject matter exists. The

33 bill also provides that a waiver of the duties and rights

34 created under chapter 523G is void. The bill provides that a

35 franchisor cannot refuse to permit the transfer of the .

b=




1 franchise without good cause, and prohibits the franchisor
2 from competing directly with a franchisee or granting another
3 franchise in unreasonable proximity to the established
4 franchise which offers goods or services identified by the
5 same trademark.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

2l

22

23

24

25

26

27

28

28

30

31

32

33

34

35

LSB 53931C.1 74
mj/sc/14




HOUSE PILE 2362

AN ACT
RELATING TO FRANCHISE AGREEMENTS AMD THEIR ENFORCENENT BY BES-
TABULISHING CERTAIN DUTLES AND LIMITATIONS ON FRANCHLSORS,
PROVIDING CERTAIN EXEMPTIONS, AND ESTABLISHING A CIVIL
CAUSE OF ACTIOM,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF [OWA:

Section 1. NEW SECTION. 523H.1 DEFINITIONS.

when used 1n thia chapter, unlesa the context otherwise
requires:

L. ™“AEtiliate" means a person conttolling, controlled by,
or under common control with another pecson, every officer or
director of such a person, and every person occupylng a
similar status or performing similar functions.

2. "Business day”™ means a day other than a Saturday,
Sunday, o« federal holiday.

3. a. “"Franchise"” means either of the following:

(1) &An oral or written agreement, eithec express oc
implied, which provides all of the following:

ta) OGrants the right to distribute goods or provide
services under @ marketing plan prescribed or suggested in
substantial part by the fraachisor.

House Pile 2362, p. 2

{b) Requires payment of a Eranchise fee to a franchisor or
its affiliate.

(c) Allows the franchise business to be substantially
associated with a trademark, service mark, trade name,
logotype, advertisement, or other commercial symbol of ot
designating the Eranchisor or its aftfiliate.

{(2) A master franchise.

b. “Franchise" does not include any business that is
operated under a lease or license on the premises of the
lessor or licensotr as long as such business (s incidental to
the business conducted by the lessor oc licensor on such
premises, including, without limitation, leased departments,
licensed depactments, and concessions and the leased oc
licensed department operates only under the trademark, trade
name, service mark, or other commercial symbol designating the
lessor or licensor.

c. “Franchise" also does not include any contract under
which a petroleum retailer or petroleum distributor is
authorized or permitted to occupy leaned marketing premises,
which premises ave to be employed in connection with the sale,
conslgnment, oc distrlbution of motor fuel under a trademack
which 18 owned or controlled by a refiner which is regqulated
by the €ederal Petroleunm Macrketing Practices Ackt, 15 U.S.C. §
2801 et seq. The tecm "refiner” means any person engaged in
the refining of crude oil to produce motor tuel, and 1ncludes
any atfiliate of such person., "Franchise" alao does not
include a contract enteced into by any person regulated under
chapter 117, 123, 322, 322A, 322B, 322C, 3220, 322F, ot 522,
or a contract establishing a franchise relatioaship with
respect to the sale of construction egquipment, lawn or garden
equipment, or real estate.

4. "Franchise fee® means a ditect or indirect payment to
purchase or operate a franchise. Franchise fee does not
tnclude any of the following:

Z9€T 4H




House File 2362, p. 3

a, Payment of a reasonable service charge to the issuer of
a credit card by an establishment accepting the credit card.

b. Payment to a trading stamp company by a person 15suing
trading stamps in connection with a retail sale.

c. An agreement to pucchase at a bona fide wholesale price
a reasonable quantity of tangible goods for resale.

d. The purchase or agreement to purchase, at a fair market
value, any fixtutes, equipment, leasehold improvements, real
property, supplies, or other materiala ceasonadbly necessary to
enter 1nto or continue a business.

e, Payments by a purchaser pursuant to a bona tide loan
from a seller to the pucchaser,

£, Payment of rent which retlects payment for the economic
value of leased real or perscnal property.

g. The purchase ocr agreement to purchase promotional or
demonstration supplies, materials, or equipment furnished at
fair market value and not intended for resale.

5. "Franchisee" means a person to whom a franchise is
gcanted. Franchisee includes the following:

a. A subfranchisor with regard to its relationship with a
franchaisor.

b. A subfranchisee with regard to its relationship with a
subfranchisor.

6. "Franchisor" means a person who grants a franchise or
master franchlse, or an affiliate of such a person.

Franchigsor includes a subfcanchisor with cegard to its
relationship with a franchisee, unless stated otherwise in
this chapter.

7. “"Marketing plan™ means a plan or system concerning a
material aspect of conducting business. I[ndicia of a
marketing plan :include any of the following:

a. Price specitication, special pricing systems, or
discount plans,

b, Sales or display equipment or merchandising devices.

House File 2362, p. 4

c. Sales techniques.

d. Promotional or advertising materials or cooperative
advertising.

e. Training regarding the promotion, operation, or
management of the business,

t. Operational, managerial, technical, or financ:ial
guidelines or assistance.

8. "Master franchise” means an agreement by whaich a petrson
pays a tranchisor for the right to sell or negotiate the sale
ot franchises,

9. “0Offer" or "offer to sell™ means every attempt to offer
or to dispose of, or solicitation of an offer to buy, a
Eranchise or interest in a franchise for value.

10, "Person" means a person as defined in section 4.1,
subsection 1]3.

11, “"Sale" or "sell" means every contract ot agreetent of
sale of, contract to sell or disposition of, a franchise ot
interest 1a a franchise for value,

12, “Subfranchise" means an agreement by which a person
pays a franchisor for the right to sell or negotiate the sale
of franchises.

13, "Subfranchisee* means a person who is granted a
franchise from a subfranchisor.

14. “Subfranchisor" means a person who is granted a master
franchise.

Sec, 2, NEW SECTIQON, 523H.2 APPLICABILITY.

This chaptec applies to a new or exlsting franchise that is
operated 1n the state of Iowa., For purposes of this chapter,
the franchise is operated in this state only if the premises
from which the franchise la operated is physically located in

this state. For purposes of this chaptet, a Eranchise
including marketing rights in ocr to this state, is deemed to
be opecated in this state oanly if the franchisee's priacipal
business office is physically located in this state., This
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chapter does not apply to a tranchise solely because an
agreement celating to the franchise provides that the
agteement :5 subject to or govermed by the taws of this state.
The provisions of this chaptec do not apply to any exlsting or
Future contracts between Lowa tranchisors and out-of-state
franchisees,

Sec. 3, MNEW SECTION. %$23JH.3 JURISDICTION ANO HONJUOICIAL
RESOLUTION OF DISPUTES.

1. A provision in a franchise agceement restricting
Jutisdiction to a forum outside this state is voi1d with
respect to a claim otherwise enforceable under this chapter.

2. A civil action or proceeding arising out of a franchise
may be commenced wherever jurisdiction over the parties or
subject matter exists, even tf the agreement limits actions or
proceedings to a designated jurisdiction,

3. Parties to a franchise may agree to independent
arbitration, mediation, or other nonjudicial resolution of an
existing or future dispute.

4. Venue for a civlil action commenced under thls chapter
shall be determined in accordance with chapter 616,

Sec. 4. MEW SECTION. 523H.4 WAIVERS VOID.

A conditlion, stipulation, or provision requiring a
franchisee to waive compliance with or relleving a person of a
duty or liability imposed by or a right provided by this
chapter ot a rule or order under this chaptec 1s void. This
gsection shall not affect the settlement of disputes, claims,
or civil lawsuits arising or brought pursuant to this chapter.

Sec. 5. NEW SECTION. 523H.5 TRANSFER OF FRANCHISE.

1. A franchisee may transfer the Eranchised business and
franchise to a transferee, provided that the transferee
satisfies the reasonable current qualifications of the
franchisor for new franchisees. Por the purposes of this
section, a4 reasonable current gualification for a new
franchiLsce is a qualification based upon a legitimate business

House Flle 2362, p. 6

reason. [If the proposed transferee does not meet the
reasonable current qualifications ot the franchisor, the
franchisor may refuse to permit the transfer, prcovided that
the refusal of the franchisor to consent to the transfer s
not arbltrary ot capricious when compated to the actions of
the framchisor in other similar circumstances.

2. Brxcept as otherwlse provided in this section, a
franchisoc may exercise a right of first refusal contained in
a franchise agreement after ceceipt of a proposal from the
franchisee to transfer the franchise.

3. A franchisor may tequlre as a condition of & transter
any of the following:

a. That the transferee successfully complete a reasonable
training prograd.

b. That a reasonable transfer fee be paid to reimburse the
franchisor tor the franchlsor's ceasonable and actual expenses
directly attributable to the tcanster.

c. That the Eranchisee pay or make provision reasonably
acceptable to the framchisor to pay any zmount due the
franchisor or the franchisor's aftillate.

4. A franchisor shall not withhold consent to a franchisee
making a public offering of the Eranchisee’s securities

vithout good cause, provided the franchisee or the owners of

the franchise retain control of more than tifty percent of the
voting power 1n the Eranchise.

s, A franchisee may tranafecr the franchlsee's interest in
the franchise, for the unexpired term of the Franchise
agreement, and a franchisor shall not reguire the Eranchisee
or the transferee to enter 1nto a new or different framchise
agreement as a condition of the transter.

6. A franchisee shall give the Eranchisor no less than
sixty days' written notlce ot a transfer which 13 subject to
the provisions of this section, and on request ftrom the
Franchisor shall provide in writing the ownecship Laterests of
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all persons holding or claiming an equitable or beneficial
interest in the franchise subsequent to the transfer or the
tranchisee, as appropriate. A franchisee shall not circumvent
the intended effect of a contractual provision governing the
transter of the franchise or an interest in the franchise by
means of a8 management agreement, lease, profit-sharing
agceement, conditional assignment, or other similar device,

7. A Eranchisor shall not transfer its interest in a
franchise unless the franchisor makes reasonable provision for
the pecformance of the franchisor's obligations under the
franchise agreement by the transferee. A franchisoc shall
ptovide the tranchisee notice of a proposed ttansfer of the
Franchisor's interest in the franchise at the time the
disclosure is required of the franchisor under applicable
securities laws, Lf interests in the franchisor are publicly
traded, or if not publicly traded, at the tlme such disclosure
would be required it the interests in the franchisor were
publicly traded.

8. A transfer by a franchisee ls deemed to be approved
sixty days aftec the franchisee submits the request tor
congent to the transfer unless the franchlsor withholds
consant to the tramafer as evidenced in writing, specitying
the reason or reasong for withholdiag the consent. The
written notice must be delivered to the franchisee prior to
the expiration of the sixty-day period. Any such notice ls
privileged and 18 not actionable based upon a claim of
defamation.

9, A feanchisor shall not discriminate against a proposed
tcansferee of a franchise on the basis of race, color,
national origin, sex, or physical handicap.

10. A franchisor, as a condition to a transfer of a
franchise, shall not obligate 2 franchisee to undecrtake
obligations or telinguish aany rights uncelated to the
franchise proposed to be transferred, or to enter into a
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release of claims broader than a similar release of claims by
the Eranchisor against the franchisee which is entered into by
the Eranchisor.

11. A franchisor, after a traansfer of a franchise, shall
not seek to enforce any covenant of the transferred franchise
against the traansferor which prohibits the tranaferor from
engaging in any lawful occupation or enterprise. However,
this subsection does not prohibit the franchisor €rom
enforcing a contractuat covenant against the teansteror not ko
exploit the Eranchisoc's trade secrets or intellectual
property rights, unless otherwise agreed to by the parties.

12. For pucposes of this sectlon, “transfer" means any
change in ownership or control of a franchise, franchised
buslness, or a franchisee.

13. The tollowing occurrences shall not be considered
tcansfers requiring the consent of the franchisor under a
franchise agreement, and shall not resuylt in the imposition of
any penal*ies or make applicable any right of Ficst refusal by
the franchisor:

a. The succession of ownership of a fcanchise upon the
death or disability of a franchisee, or of an owner of a
franchise, to the franchisee's spouse, child oc children, or a
partner of the franchisee unless the successor fails to meet
the then current reasonable quallfications of the franchisor
for franchisees and the enforcement of the reasonable curreat
qualifications is not arbitrary or capricious when compared to
actlons of the franchisor in other similar circumstances,

b. The succession of a spouse, child, pacrtnec, or other
ownet as operating manager upon the death or disability of the
operating manager, unless the successor fails to meet the then
current reasonable qualifications of the franchisor for an
operating manager, and enforcement of the reasonable current
qualifications is aot arbitrary or capricious when compared to
actions of the franchisor in other similar clrcumstances.
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c. Incotporation of a proprietorship franchisee, provided
that such incorporation does not prohibit a franchisor from
requiring a personal guacasty by the franchisee of obligations

related to the Eranchise.

d. A transfer within an existing ownership group of a
franchise provided that more than Eifty percent of the
franchise is held by persons who meet the franchisor's
reasonable current qualifications for franchisees, If less
than fifty perceat of the franchise would be owned by persons

wvho meet the franchisor's reasonable current qualifications,
the franchisor may tefuse to authorize the transter, provided
that enforcemant of the reasonable current qualifications is
not arbitrary oc capricious when compared to actions of the
franchisor in other similar circumstances.

e¢. A transfer of less than a controlling lnterest in the
franchise to the €ranchiszee's spouse oc child or childeen,
provided that mote than fifty percent of the entire Eranchise
i3 held by those who meet the framnchisor's reasonable current
qualitications, If less than €ifty percent of the fraachise
would be owned by persons who meet the franchisoc's reasonable
curcent qualifications, the franchisor may refuse to authorize
the transfer, provided that entorcement of the reasonable
curcent qualitications 1s not arbitrary or capricious when
compared to actions of the Eranchisor in other similar
clgcumstances.,

£. A transter of less than a controlling interest in the
teanchise of an employee stock ownership plan, or employee
incentive plan, provided that more than €itty percent of the
entire franchise is held by those who meet the tranchisor's
reasonable current gualifications for franchisees. it less
than Fifry percent would be owned by persons who meet the
franchisor's reasonable current qualiéications, the Etanchisor
may refuse to authocrize the transfer, provided that
entorcement of the reasonable current qualifications is not
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arbitcary or capricious when compared to actions of the
tranchisor in other similar circumstances.

9. A grant or tetention of a security intecrest in the
franchised business or its assets, or an ownership Lntecest in
the franchisee, provided the security agteement establishes an
obligation on the part of the secured party enforceahle by the
franchisor to give the franchisor notice of the secured
party's intent to foreclose on the collateral simultanecusly
with notice to the franchisee, and a reasonable opportunity to
cedeem the interests of the secured party and recover the
secured party’'s intecest in the franchise or tranchised
business by paying the secured obligation.

14. A Eranchisor shall not interfere or attempt to
interfere with any dispositlon of an interest in 4 Eranchise
or franchised business as described in subsection 13,
paragraphs “a" through “g".

Sec. 6. HEW SECTION. 523H.6 ENCROACHMENT.

1. Notwithstanding the terms, provisions, or conditions of
an agreement or franchise, 1f a franchisor seeks to establish
a new outlet, company-owned store, or carry-out store within
an unceasonable proximity of an existing franchisee, the
existing franchisee, at the optlon of the franchisor, shall
have eithaer a right of first refusal with respect to the
proposed mew outlet, company-owned store, or cacry-out store
or a right to compensation for market shace diverted by the
new outlet. For the purposes of this section, "unreasonable
proximity" as applied to a food establishment franchisor or
food service establishment Efranchlsor, including outlets and
carey-out stores as defined by section 137A.1, subsection 2,
and section 137B.2, subsection 6, includes but is not limited
to the shortest diztance as measured by the following methods:

a. A three-mile radius, using a straight line measurement,
From the center of an already existing tranchise.
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b. A circular radius, using a straight line measurement,
Erom an existing franchise business which comprises a
population of thicty thousand or greater.

2. HWith respect to a right of first refusal, the parties
shall in good faith seek to establish a mutually agreeable

price and terms. If the parties are unable to agree, each
pacty shall appoint an independent appraiser. I[f the

independent appraisers are unable to agree upon a price and
terms, the independent appraisers shall name a third appraiser
to determine the price and terms upon which the right of first
tefusal may be exercised, The determination of the
independent appraiser shall be €inal and binding, and subject
to judliciel review under chapter 672A.

If two or more existing franchises are located within an
unreasonable proximlty to the proposed outlet, the closest
franchisee shall have the first right of first refusal, and if
declined, the cight of ftirst cefusal shall pass to the next
closest franchisee.

3. [t the franchisor does not offer a right of Firsat
refusal, the franchisor shall compensate existing franchisees
for market shace divecrted by the opening of the new outlet.

I€ the Eranchisor and existing fraachisees cannot agree upon
the proper amount of such compensation, each party shall
appoint ar. independent appraiser. If the independent
appraisers are unable to agree, the independent appraisers
shall appoint a thard appraiser who shall establish the level
of compensation. The determination of the independent
appraiser shall be final and binding, and subject to judicial
review under chapter 679%A.

4, The court may grcant a permanent or preltminary
tajunction to prevent injury or threatened injury Erom the
violation or threatened violation of this section.

Sec. 7. $23H.7 TERMINATION.
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1. Except as otherwise provided by this chapter, a
Eranchisor shall not terminate a franchise prior to the
expiration of its term except for good cause. For purposes of
this section, "qood cause” 13 cause based upon a legitimate
business reason. "Good cause” includes the fallure of the
franchisee to comply with any material lawful requirement of
the franchise agreement, provided that the termination by the
franchisor is not arbitrary or capricious when compared to the
actions of the franchisor in other similar clrcumstances.

2, Prior to teroination of a franchise for good cause, a
franchisor shall provide a franchisee wikth written notice
stating the basis for the proposed termination. After service
of written notice, the franchlgee shall have a reasonable
period of time to cure the default, which in no event shall be
less than thirty days oc more than ninety Jdays,

3. HNotwithstanding subsection 2, a franchisor may
terminate a franchigsee upon written notice and without an
opportunity to cure tf any of the following apply:

a. The franchisee or the business to which the franchise
relates is declared bankcupt or judiclally determined to be
insolvent.

b, The franchisee voluntarily abandons the franchise by
failing to operate the business For €ive consecutive business
days during which the franchisee is required to operate the
business undec the terms of the franchise, or any shorter
pecliod after which it 18 not unreasonable under the Facts and
circumstances for the franchisor to conclude that the
franchisee does not intend to continue to operate the
franchise, unleas the failure to operate is due to
circumgtances beyond the control of the franchigee.

¢. The Efranchisor and franchisee agree in writing to
terminate the franchise.

d. The franchisee knowingly makes any material
miscrepresentations or knowingly omits to state any material
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facts relating to the acquisition or ownership or operation of
the franchise business.

e. The franchisee repeatedly fails to comply with the same
material provision of a franchise agreement, when rhe
enfoccement of the material provision by the franchisor 18 not
arbitrary or capricious when compared to the franchisor in
other simlilar ciccumstances,

f. The franchised business ot business premises of the
Eranchisee are lawfully seized, taken over, ot foreclosed by a
government authority oc offacial,

9. The franchisee 1s convicted of a felony ot any other
eriminal misconduct which materially and adversely affects the
operation, maintenance, or goodwill of the franchise in the
relevant market.

h. The franchisee operates the franchised business in a
manner that imminently endangers the public health and satety.
Sec. 8. MEW SECTION. 523H.8 MNONRENEWAL OF A FRANMCHISE,

A tranchisor shall not refuse to renew a franchise unless
both of the following apply:

1. The franchisee has been notifled of the franchisor's
intent not to renew at least six months prior to the
expication date or any extension of the franchise agreement.

2. Any of the following citcumstances exist:

a. Good cause exists as defined 1n secktion S23H.7,
provided that the tefusal of the tranchisor to reaew 1s not
arbitrary or capricious when compared to the actions of the
franchisor in other similar circumstances.

b. The franchisor and franchisee agree not to renew the
tranchise, provided that upon the exptration of the franchlise,
the Eranchisor agrees not to seek to enforce any covenant of
the nonrenewed franchise not to compete with the franchisor or
franchisees of the tranchisor.

¢, The franchtsor completely withdcaws Erom dicectly or
indirectly disteibuting its products or services in the
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geographic market served by the franchisee, provided that upon

expiration of the fraanchise, the franchisor agrees anot to seek
to enforce any covenant of the nonrenewed franchisee not to
compete with the franchiscc or franchisees of the franchisor.

Sec. 9. $23H.9 PRANCHISEE'S RIGHT TO
ASSOCIATE.

A Eranchisor shall not cestrict a franchisee from
associating with other franchisees or from participating in a
trade association, and shall not retaliate against a
Eranchisee for engaging in these activities.

Sec, 10, NEW SECTION. S23H.10 DUTY OF GOOD FAITH.

A franchise imposes on the parties a duty of good faith in
performance and enforcement of the €ranchise agreement., “Good
faith" means honesty in fact and the observance of reasonable
commercial atandards ot tair dealing in the trade.

Sec, 11, NEW SECTION. 523H.11 REPURCHASE OF ASSETS.

A franchisor shall not prohibit a franchisee from, or
enforce a prohibition against a €ranchisee, engaging in any
lawful busineas at any location after a tecmination or refusal
to renew by a franchisor, unless it ls one which relies on a
substantially similar marketing program as the terminated or
noncenewed franchise or unless the franchisor offers in
writing no later than ten business days before expiration of
the franchise to purchase the assets of the franchised
business for its fair market value as a going concefn, The
value of the assets shall not include the goodwill of the
business attributable to the trademark licensed to the
Eranchizsee in the €ranchise agreement. The offer may be
conditloned upon the ascertainment of a tarr market value by
an imparctial appraiser.

Sec. 12. $23H.12 [INDEPEMDENT SOQURCING.

1. PExcept as provided in subsection 2, a franchisor shall
allow a franchisee to obtain equipment, flxtures, supplies,
and services used in the establishment and operation of the
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tranchised business from sources of the franchisee’'s choosing,
provided that such goods and services meet standards as to
their nature and quality promulgated by the franch.sor.

2. Subsection 1 of this section does not apply to
reasonable quantities of inventocry goods of services,
including display and sample i1tems, that the Eranchisor
requires the franchisee to obtaln from the franchisor or its
atfiliate, but only if the goods or services are central to
the franchised business and either are actually manufactured
ot produced by the franchisor or i1ts atfiliate, or incorporate
a trade sectet owned by the franchisor or its affiliate.

Sec. 13. NEW SECTION. $523H.11 PRIVATE CIVIL ACTIOM.

A person who violates a prcovision of this chapter or order
1ssued under thls chapter 18 liable for damages caused by the
violation, including, but not limited to, costs and reasonable
attorneys' and experts' fees, and subject to othec appropriate
relief including injunctive and other equitable teliet,

Sec, 14, NEW SECTION. 523H.14 CHOICE OF LAW.

A condition, stipulation, or provision requiting the
application of the law of another state in lieu of this
chapter is void.

Sec. 15, NEW SECTION. 523M.15 CONSTRUCTLON WITH OTHER
LAW.

This chapter does not limit any liability that may exist
under another statute or at common law, Prior law governs all
actions based on facts occurring before the effective date of
this Act.

Sec. 16, NEW SECTIQN. 523H.16 CONSTRUCTION.

This chapter shall be liberally construed to effectuate its
purposes,

Sec. 17. WNEW SECTION. S23H.17 SEVERABILITY.

[f any provision or clause of this chapter or any
application of this chapter to any person or circumstances is
held 1avalid, such invalidity shall not affect other
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provigions ot applications of the chapter which can be given

effect without the invalid provision oc application, and to
this end the provisions of this chaptec are declaced to be

severable.
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