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1 An Act relating to petroleum underground storage tanks, by

2 creating a state fund and an administrative board and

3 procedures for the fund, authorizing the fund to expend moneys

4 for remedial action, tank improvement loan guarantees, and the

5 offering of insurance to satisfy federal proof of financial

6 responsibility requirements, imposing an environmental

7 protection charge onbpetroleum diminution and providing for 1:
8 the collection of the charge, increasing the storage tank ™
9 management fee, authorizing revenue bond issues and the 4
10 creation of capital reserve funds to assure and facilitate <
11 timely payment of revenue bond obligations, authorizing a ~
12 local option remedial action property tax credit, providing
13 civil and criminal penalties, providing future automatic
14 repeals, and providing effective dates.
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DIVISION I

Section 1. LEGISLATIVE FINDINGS. The following findings
support the establishment of the Iowa comprehensive petroleum
underground storage tank fund and imposition of the
environmental protection charge authorized by this Act for the
purposes of the fund:

1. Maintenance of Iowa's petroleum distribution network,
particularly in rural Iowa, is dependent upon the provision of
moneys to cleanup existing petroleum releases and the
availability of financing at affordable interest rates for
petroleum underground storage tank improvements to permit
compliance with mandated federal technical and financial
responsibility standards.

2. Private financing at low-interest rates for small
business owners and operators of petroleum underground storage
tanks is generally not available due to the potential
liability for petroleum releases which financial institutions
are unwilling to incur and the high cost of compliance with
federal regulatoty standards. \

3. It is necessary to provide a reasonable means to share
the cost of cleanup of past and existing petroleum leaks to
make the Iowa petroleum underground storage tank population
insurable and environmentally safe, and to protect groundwater
safety for the citizens of the state. Because of the nature
of the problem of underground petroleum leaks and releases it
is inherently‘diffiéult if not impossible to discover each
release, past, present, and future, and determine all the
responsible parties, in a timely manner and with reasonable
administrative expenses. Further, even if the responsible
persons could be identified, the potential damages often far
exceed an individual's ability to pay. The environmental
protection charge is intended to have all potentially
responsible parties pay in exchange for the availability of
certain benefits to a responsible party who is able to be

identified, subject to certain conditions.
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The environmental protection charge is pred.cated on the
amount of petroleum which is released or otherwise escapes
from the petroleum distribution network within the state prior
to being dispensed for its intended uses. After studying the
issue of leaking underground storage tanks for more than two
legislative sessions, including an interim study committee,
and with reliance upon the active insurance division working
group which included industry participation, the general
assembly finds that a reasonable estimate of this "diminution”
is one-tenth of one percent of the petroleum entering
petroleum underground storage tanks. Various sources were
relied upon in determining this diminution rate, including but
not limited to the following:

a. Ernst and Whinney study for the Michigan Petroleum
Association, which concluded that among various factors
supporting Michigan's "shrinkage and evaporation tax credit"”
(substantially similar to Iowa's), "physical shrinkage" and
"losses from other factors" (which included spillages)
accounted for one and thirty-four hundredths percent of
petroleum volume. Diminution is not identical to "shrinkage
and evaporation" as used for tax credit purposes. Diminution
contains no "administrative cost" consideration and is not
primarily concerned with evaporation. Because of this, it is
not significant that diesel, being significantly less volatile
than gasoline, is less subject to evaporation. Diesel does
experience spillage and leakage, and thus "diminution".

b. The Tillinghast actuarial study of the Iowa
comprehensive petroleum underground storage tank fund prepared
for the general assembly in 1987, and the studies of tank leak
rates cited in the Tillinghast report, and various federal
environmental protection agency reports collected by
legislative staff and the general assembly, support thé
finding that all petroleum products, including gasoline and
diesel fuel, experience diminution.

C. Analysis of the Iowa shrinkage and evaporation tax

-2~
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credit claims, a portion of which is attributable to product
loss and spillage, using the Ernst and Whinney's approach,
yields similar results, indicating that in Iowa, one and
thirty-four hundredths percent of the total volume of
petroleum products entering the state's petroleum distribution
system is diminution, or loss of product into the environment.

d. The Alexander and Alexander actuarial report prepared
for the general assembly in 1988, also supports the finding of
diminution and the reasonableness of the diminution rate
determined. The Alexander and Alexander report includes an
opinion letter from Ernst and Whinney. The letter is based on
the research pe:formed for their Michigan study and
information supplied to Ernst and Whinney regarding the Iowa
tank population, Iowa's antidiversionary amendment, and the
definition of diminution and diminution rate. The letter
relates that the range of physical shrinkage was twenty-nine
hundredths percent through nine-tenths percent. Based on this
range it is reasonable to conclude that a petroleum tank in
Iowa would experience diminution; that the diminution rate
chosen by the general assembly is substantially less than the
normal industry average for diminution as defined; and that
the diminution rate of one tenth of one percent is below the
range of actual diminution likely to be experienced by any
owner or operator. The general assembly finds that a
reasonable and conservative estimate of the diminution rate is
one-tenth of one percent, and one-tenth of one percent shall
be the diminution rate used for purposes of the environmental
protection charge.

A particular owner or operator may be able to demonstrate
that that owner or operator has not experienced this presumed
rate of diminution over a specific time period, but that
should not be a defense to payment of the environmental
protection charge. The diminution rate is an average over
time. There can be no proof that the same owner or operator

may not experience a catastrophic release in the future and
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thus experience greater than average diminutiou.

The environmental protection charge is based on the
statewide average diminution and in defererce to the range of
debate the actual diminution rate selected is well below the
actual statewide average determined by the legislative fiscal
bureau. Average diminution is used to provide a fair, pro
rata distribution of the fee when it is impossible and
impractical to determine every person's liability on an
individual basis. ,

All who pay the environmental protection charge benefit
directly or indirectly from the imposition of the charge and
the extension of the benefits from the fund, made possible by
the charge. A source of recovery for releases benefits the
individual and the industry, not least because the federal
government mandates proof of financial responsibility. Each
member of the regulated tank community benefits by assistance
to the entire petroleum distribution network. If each were to
pay for only that individual's releases or reported
"diminution" it would be impossible to comply with federal
financial responsibility requirements, and the social benefits
of risk spreading and sharing the social costs would be
precluded as well.

The distribution of the costs of remedial action through
the pro rata environmental protection charge is determined to
be the most reasonable, fair, and equitable way of providing
assistance to the regulated tank community to comply with
federal financial responsibility regulations for both
practical administrative considerations and policy reasons.

4. Private market insurance is currently not generally
available for environmental hazards like petroleum releases,
due to a lack of actuarial experience and uncertainty as to
the extent of liability.

5. Tank owners and operators must often make capital
improvements as a precondition to obtaining insufance, even

when insurance is available.
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Because federal reqgulations will require tanks to be

insured, or otherwise demonstrate financial responsibility,

‘for amounts ranging from five hundred thousand dollars to one

million dollars per occurrence on or before October 26, 1990,

it is necessary to provide an interim means of providing

insurance or a showing of financial responsibility and to

encourage the development of private market sources of

insurance or other private financial guarantees.

7.

The creation of a state assistance account initially

capitalized by revenue bond issues will make available the

necessary capital to finance remedial actions, to improve

storage tanks to required standards, and to provide insurance

on an interim basis until a competitive private insurance

market develops. The use of bonds to spread the high initial

cost of conversion to federal standards will maximize Iowa's

receipt of federal matching funds, reduce the impact upon

service and preserve the availability of petroleum products in

rural Iowa by offering financing to owners and operators of

tanks,

including local gas stations and factories, at

favorable interest rates with reduced administrative costs.

8.

The storage of petroleum in underground storage tanks

poses a hazard to public health and welfare by endangering

soil and groundwater with petroleum contamination.

Groundwater containing one part of petroleum per one million

parts of water exceeds safe drinking water standards.

Petroleum experiences diminution by its nature, by the methods

of transportation, by storage, and by human error and

mechanical failure. The means and funding mechanism to take

prompt corrective action upon discovery of a petroleum release

are necessary to protect the public health and welfare. To

protect and restore the state's vital groundwater, it is

necessary and essential that the state use all practical means

to control or eliminate pollution hazards posed by petroleum

underground storage tanks.

9.

The public health and safety of the state will benefit

-5
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from providing new methods to finance the capital outlays
required to repair, upgrade, and replace petroleum underground

storage tanks by small business owners of such tanks.
10.
purposes and uses for which public moneys may be borrowed,

All of the purposes stated in this section are public

loaned,
DIVISION II
Sec. 2. LEGISLATIVE INTENT. It is the intent of this Act

to assist owners and operators, and especially small

expended, advanced, or granted.

businesses, to comply with the minimum federal technical and
financial responsibility standards and to protect and improve
the quality of Iowa's environment by correcting existing
petroleum underground storage tank releases and by prevention
and early detection of future releases to minimize damages and
costs to society. |

Implementation and interpretation of this Act shall
recognize the following additional goals: to provide adequate
and reliable financial assurance for the costs of corrective
action for preexisting petroleum underground storage tank
releases; to create a financial responsibility assurance
mechanism that provides certainty, sufficiency, and
availability of funds to cover the costs of corrective action
and third-party liability for prospective releases.

The fund created in this Act is intended as an interim
measure to address the short-term unavailability of financial
responsibility assurance mechanisms in the privaté market.
This Act shall be administered to promote the expansion of
existing assurance mechanisms and the creation of new ones, so
that the insurance account may be phased out and discontinued
when market mechanisms are generally available.

To minimize societal costs and environmental damage, speed
1s of the essence in responding to a release and taking
corrective action.

DIVISION III

Sec. 3. 220.202 AUTHORITY TO ISSUE IOWA

NEW SECTION.

-6-
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TANK ASSISTANCE BONDS.
The authority shall assist the Iowa comprehensive petroleum
underground storage tank fund as provided in chapter 455G.
DIVISION IV
Sec. 4. NEW SECTION. 424.1 TITLE -- DIRECTOR'S
AUTHORITY.

1. This chapter is entitled "Environmental Protection
Charge on Petroleum Diminution".

2. The director's and the department's authority and power
under chapter 421 and other provisions of the tax code
relevant to administration apply to this chapter, and the
charge imposed under this chapter is imposed as if the charge
was a tax within the meaning of that chapter or provision.

3. The director shall enter into a contract or agreement
with the board to provide assistance requested by the board.
Policy issues arising under this chapter or chapter 455G shall
be determined by the board, and the board may be joined as a
real party in interest when a policy issue is raised,

Sec. 5. NEW SECTION. 424.,2 DEFINITIONS.

As used in this chapter, unless the context otherwise

requires:

1. "Charge" means the environmental protection charge
imposed upon petroleum diminution pursuant to section 424.3.
2. "Charge payer" means a depositor, receiver, or tank
owner or operator obligated to pay the environmental

protection charge under this chapter.
3. "Board" means the Iowa comprehensive petroleum
underground storage tank board.

4. "Department" means the department of revenue and
finance.
5. "Depositor" means the person who deposits petroleum

into a tank subject to regulation under chapter 455G.
6. "Diminution" means the petroleum released into the
environment prior to its intended beneficial use.

7. "Director" means the director of revenue and finance.

_7_
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8. "Fund" means the Iowa comprehensive petroleum
underground storage tank fund.

9., "Owner or operator" means "owner or operator" as used
in chapter 455G.

10. "Petroleum" means petroleum as defined in section
455G. 2.

11. "Receiver" means, if the owner or operator are not the

O ~N s W

same person, the person who, under a contract between the

Qo

ownher and operator, is responsible for payment for petroleum

=
[a]

deposited into a tank; and if the owner and operator of a tank

—
b=

are the same person, means the owner.

=
3]

12. "Tank" means an underground storage tank subject to

[}
w

regulation under chapter 455G. :

Sec. 6. NEW SECTION. 424.3 ENVIRONMENTAL PROTECTION -
CHARGE IMPOSED UPON PETROLEUM DIMINUTION.

1. A depositor shall collect from the receiver of

+—
FuN

ks
o W

2n-17 petroleum deposited into a tank the environmental protection

A

18 charge imposed under this section each time petroleum is

19 deposited into the tank, and pay the charge to the department
20 as directed by this chapter.

21 2. The environmental protection charge shall be equal to
22 the total volume of petroleum deposited in a tank multiplied
23 by the diminution rate multiplied by the cost factor.

24 3. The diminution rate is one tenth of one percent.

25 4. Diminution equals total volume of petroleum deposited
26 multiplied by the diminution rate established in subsection 3.
27 5. The cost factor is an amount per gallon of diminution
28 determined by the board pursuant to this subsection. The

29 board, after public hearing, may determine, or may adjust, the
30 cost factor to an amount deemed sufficient by the board to

31 maintain the financial soundness of the fund, in light of

32 known and expected expenSes, known and expected income from

33 other sources, the volume of diminution presumed by law to

34 occur, the debt service and reserve requirements for that

35 portion of any bonds issued for the fund, and any other

-8-
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factors determined to be significant by the board, including
econamic reasonableness to owners and operators. The board
may determine or adjust the cost factor at any time after the
effective date of this Act, but shall at minimum determine the
cost factor at least once each fiscal year.

6. The cost factor shall not exceed an amount which is
reasonably calculated to generate more than twelve million
dollars in annual revenue from the charge, excluding penalties
and interest, if any. If the board determines that to
maintain the financial soundness of the fund the cost factor
should be higher than allowed by the twelve million dollar cap
on annual revenues, the board shall, on or before January 1 of
each calendar year, make and deliver to the governor and the
general assembly the board's certificate stating the sum per
year required to maintain financial soundness of the fund.
Within thirty days after the beginning of the session of the
general assembly next following the delivery of the
certificate, the governor may submit to both houses printed
copies of a budget including the sum, if any, required to
maintain the financial soundness of the fund, or other
proposed legislative solutions to eliminate the shortfall.

7. The environmental protection charge shall be reduced or
eliminated upon the later of fifteen years after the effective
date of this Act or such time as the trust fund provided for
under section 455G.9 is created, and is actuarially sound, and
self-sustaining. The environmental protection charge may be
reinstated as provided in section 455G.9, subsection 3.

8. The environmental protection charge is imposed on one
tenth of one percent of the total volume of petroleum
deposited in a tank at the time of deposit as provided by this
chapter.

Sec. 7. NEW SECTION. 424.4 ADDING OF CHARGE.

A depositor shall, as far as practicable, add the charge
imposed under this chapter, or the average equivalent of the

charge, to the depositor's sales price for the petroleum

/.
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subject to the charge and when added such charge shall
constitute a part of the depositor's price, shall be a debt
from the receiver to the depositor until paid, and shall be
recoverable at law in the same manner as other debts.

Sec. 8. NEW SECTION. 424.5 DEPOSITOR PERMITS REQUIRED --
APPLICATIONS -- REVOCATION.

1. It is unlawful for any person to deposit petroleum into

a tank in this state, unless a depositor permit has been
issued to that person under this section. A depositor shall
file with the department an application for a permit. An
application for a permit shall be made upon a form prescribed
by the director and shall set forth the name under which the
applicant transacts or intends to transact business, the
location or locations of the applicant's place of business,
and any other information as the director may require. The
application shall be signed by the owner if a natural person;
in the case of an association or partnership, by a member or
partner; in the case of a corporation, by an executive officer
or some person specifically authorized by the corporation to
sign the application, to which shall be attached the written
evidence of the person's authority.

2. The department may deny a permit to an applicant who is
substantially delinquent in paying a tax due, or the interest
or penalty on the tax, administered by the department at the
time of application. If the applicant is a partnership, a
permit may be denied if the partner is substantially
delinquent in paying any delinquent tax, penalty, or interest.

3. A permit is not assignable and is valid only for the
person in whose name it is issued.

4. A permit issued under this chapter is valid and
effective until revoked by the department.

5. If the holder of a permit fails to comply with any of
the provisions of this chapter or any order or rule of the
department or is substantially delinquent in the payment of a

tax or charge administered by the department or the interest

_lo-




or penalty on the tax or charge, the director may revoke the
permit.

6. To revoke a permit the director shall send notice by
mail to the permit holder informing that person of the
director's intent to revoke the permit and of the permit
holder's right to a hearing on the matter. If the permit
holder petitions the director for a hearing on the proposed
revocation, after giving ten days' notice of the time and
place of the hearing in accordance with section 17A.18,
subsection 3, the matter may be heard and a decision rendered.
The director may restore permits after revocation. The
director shall adopt rules setting forth the period of time a
depositor must wait before a permit may be restored or a new
permit may be issued. The waiting period shall not exceed
ninety days from the date of the revocation of the permit.

Sec. 9. NEW SECTION. 424.6 @ EXEMPTION CERTIFICATES FOR
RECEIVERS OF PETROLEUM UNDERGROUND STORAGE TANKS NOT SUBJECT
TO FINANCIAL RESPONSIBILITY RULES.

1. The department of natural resources shall issue an
exemption certificate in the form prescribed by the director
of the department of natural resources to an applicant who is
an owner or operator of a petroleum underground storage tank
which is exempt, deferred, or excluded from regulation under
chapter 455G, for that tank. The director of the department
of natural resources shall revoke and require the return of an
exemption certificate if the petroleum underground storage
tank later becomes subject to chapter 455G pursuant to section
455G.1. A tank is subject to chapter 455G when the federal
regulation subjecting that tank to financial responsibility
becomes effective and not upon the effective compliance date
unless the effective compliance date is the effective date of
the regulation.

2. Liabiiity for the charge is upon the depositor and the
receiver unless the depositor takes in good faith from the

receiver a valid exemption certificate and records the

..ll_
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exemption certificate number and related transaction
information required by the director and submits such
information as part of the environmental protection charge
return. If petroleum is deposited into a tank, pursuant to a
valid exemption certificate which is taken in good faith by
the depositor, and the receiver is liable for the charge, the
receiver is solely liable for the charge and shall remit the
charge directly to the department and this chapter applies to
that receiver as if the receiver was a depositor.

3. A valid exemption certificate is an exemption
certificate which is complete and correct according to the
requirements of the director of the department of natural
resources. ,

4. A valid exemption certificate is taken in good faith by
the depositor when the depositor has exercised that caution
and diligence which honest persons of ordinary prudence would
exercise in handling their own business affairs, and includes
an honesty of intention and freedom from knowledge of
circumstances which ought to put one upon inquiry as to the
facts. A depositor has constructive notice of the classes of
exempt, deferred, or excluded tanks. 1In order for a depositor
to take a valid exemption certificate in good faith, the
depositor must exercise reasonable prudence to determine the
facts supporting the valid exemption certificate, and if any
facts upon such certificate would lead a reasonable person to
further inquiry, then such inquiry must be made with an honest
intent to discover the facts.

5. If the circumstances change and the tank becomes
subject to financial responsibility regqulations, the tank
owner or operator is liable solely for the charges and shall
remit the charges directly to the department of revenue and
finance pursuant to this chapter.

6. The board may waive the requirement for an exemption
certificate for one or more classes of exempt, deferred, or

excluded tanks, if in the board's judgment an exemption

_12._
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certificate is not required for effective and efficient .
collection of the charge. If an exemption certificate is not
required for a class pursuant to this subsection, the
depositor shall maintain and file such records and information
as may be required by the director regarding deposits into a
tank subject to the waiver.

Sec. 10. NEW SECTION. 424.7 DEPOSIT OF MONEYS -- FILING
OF ENVIRONMENTAL PROTECTION CHARGE RETURN.

1. A depositor shall, on or before the last day of the

month following the close of each calendar quarter during
which the depositor is or has become or ceased being subject
to the provisions of section 424.3, make, sign, and file an
environmental protection charge return for that calendar
quarter in such form as may be required by the director. The
return shall show information relating to gross receipts from:
the deposit of petroleum into underground storage tanks, the
volume of petroleum deposited into tanks subject to the
charge, and any claimed exemptions, exclusions, or deductions,
the receipts subject to the charge, a calculation of charges
due, and such other information for the period covered by the
return as may be required by the director. The depositor may
be granted an extension of time not exceeding thirty days for
filing a quarterly return, upon a proper showing of necessity.
If an extension is granted, the depositor shall have paid by
the thirtieth day of the month following the close of the
quarter ninety percent of the estimated charges due.

2. If necessary or advisable in order to ensure the
payment of the charge imposed by this chapter, the director
may require returns and payment of the charge to be made for
other than quarterly periods. ,

3. Returns shall be signed by the depositor or the
depositor's duly authorized agent, and must be duly certified
by the depositor to be correct.

Sec. 11. NEW SECTION. 424.8 PAYMENT OF ENVIRONMENTAL
PROTECTION CHARGE.

..13-..
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1. The charge levied under this chapter is due and payable
in quarterly installments on or before the last day of the
month following each quarterly period except as otherwise
provided in this section.

2. Every permit holder at the time of making the return
required hereunder, shall compute and pay to the department
the charges due for the preceding period.

3. a. If a receiver fails to pay charges imposed by this
chaptér to the depositor required to collect the charge, then
in addition to all of the rights, obligations, and remedies
provided, the charge is payable by the receiver directly to
the department, and this chapter applies to the receiver as if
the receiver were a depositor.

b. 1If a depositor subject to this chapter sells the
depositor's business or stock of petroleum or quits the
business, the depositor shall prepare a final return and pay
all charges due within the time required by law. The
immediate successor to the depositor, if any, shall withhold a
sufficient amount of the purchase price, in money or money's
worth, to pay the amount of delinquent charge, interest, or
penalty due and unpaid. If the immediate successor of the
business or stock of petroleum intentionally fails to withhold
the amount due from the purchase price as provided in this
paragraph, the immediate successor 1is personally liable for
the payment of the delinquent charges, interest, and penalty
accrued and unpaid on account of the operation of the business
by the immediate predecessor depositor, except when the
purchase is made in good faith as provided in section 424.6.
However, a person foreclosing on a valid security interest or
retaking possession of premises under a valid lease is not an
"immediate successor" for purposes of this paragraph. The
department may waive the liability of the immediate successor
under this paragraph if the immediate successor exercised good
faith in establishing the amount of the previous liability.

Sec. 12. NEW SECTION. 424.9 BOND FOR ENVIRONMENTAL

_14_
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PROTECTION CHARGE COLLECTION.

The director, when necessary and advisable in order to
secure the collection of the environmental protection charge
imposed by section 424.3, may require a depositor to file a
bond with the director. The bond shall assure collection by
the department of the amount of the charge required to be
collected or the amount actually collected by the depositor
required to file the bond, whichever is greater. The bond
shall be issued by a surety company authorized to conduct
business in this state and approved by the commissioner of
insurance as to solvency and responsibility, in an amount as
the director may fix, to secure the payment of the charge, and
penalty due or which may become due. In lieu of the bond,
securities, or cash shall be kept in the custody of the
department and securities may be sold by the director at
public or private sale, without notice to the depositor, if it
becomes necessary to do so in order to recover any charge and
penalty due. Upon a sale, any surplus above the amounts due
under this section shall be returned to the person who
deposited the securities.

Sec. 13. NEW SECTION 424.10 FAILURE TO FILE RETURN --
INCORRECT RETURN.

1. As soon as practicable after a return is filed and in

any event within five years after the return is filed the
department shall examine it, assess and determine the charge
due if the retufn is found to be incorrect, and give notice to
the depositor of such assessment and determination as provided
in subsection 2. The period for the examination and
determination of the correct amount of the charge is unlimited
in the case of a false or fraudulent return made with the
intent to evade the charge or in the case of a failure to file
a return. If the determination that a return is incorrect is
the result of an audit of the books and records of the
depositor, the charge, or additional charge, if any is found

due, shall be assessed and determined and the notice to the

_15_
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depositor shall be given by the department within one year
after the completion of the examination of the books and
records.

2. If a return required by this chapter is not filed, or
if a retﬁrn when filed is incorrect or insufficient and the
maker fails to file a corrected or sufficient return within
twenty days after the return is required by notice from the
department, the department shall determine the amount of
charge due from such information as the department may be able
to obtain and, if necessary, may estimate the charge on the
basis of external indices or factors. The department shall
give notice of such determination to the person liable for the
charge. Such determination shall finally and irrevocably fix
the charge unless the person against whom it is assessed
shall, within thirty days after the giving of notice of such
determination, apply to the director for a hearing or unless
the director on the director's motion shall reduce the charge.
At such hearing evidence may be offered to support such
determination or to prove that it is incorrect. After such
hea;ing the director shall give notice of the decision to the
peréon liable for the charge. _

Sec. 14. NEW SECTION. 424.11 ENVIRONMENTAL PROTECTION
CHARGE LIEN -- COLLECTION =-- ACTION AUTHORIZED.

Whenever a person liable to pay a charge refuses or

neglects to pay the charge, the amount, including any
interest, penalty, or addition to the charge, together with
the costs that may accrue in addition thereto, shall be a lien
in favor of the state upon all property and rights to
property, whether real or personal, belonging to that person.
The environmental protection charge lien shall attach at
the time the charge becomes due and payable and shall continue
fo; ten years from the time the lien attaches unless sooner
released or otherwise discharged. The lien ﬁay be extended,
within ten years from the date the lien attaches, by filing’

for record a notice with the appropriate county official of
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1 the appropriate county and from the time of such filing, the .
-2 lien shall be extended to the property in such county for ten
2R3 years, unless sooner released or otherwise adopted, with no
limit on the number of extensions. The director shall charge
off any account whose lien is allowed to lapse and may charge

off any account and release the corresponding lien before the

lien has lapsed if the director determines under uniform rules

@ N O b

adopted by the director that the account is uncollectable or
9 collection costs involved would not warrant collection of the
10 amount due.

11 In order to preserve the lien against subsequent

12 mortgagees, purchasers, or judgment creditors, for value and

13 without notice of the lien, on any property situated in a

14 county, the director shall file with the recorder of the

15 county, in which the property is located, a notice of the

16 lien. N

17 The county recorder of each county shall record an

18 environmental protection charge lien in the "index of income

19 tax liens".

20 The recorder shall endorse on each notice of lien the day,
21 hour, and minute when received and preserve the notice, and
22 shall immediately index the notice in the index book and

23 record the lien in the manner provided for recording real

24 estate mortgages, and the lien shall be effective from the

25 time of its indexing. ‘

26 The department shall pay a recording fee as provided in

27 section 331.604, for the recording of the lien, or fbr its

28 satisfaction.

29 Upon the payment of a charge as to which the director has
30 filed notice with a county recorder, the director shall

31 immediately file with the recorder a satisfaction of the

32 charge and the recorder shall enter the satisfaction on the
33 notice on file in the recorder's office and indicate that fact

34 on the index. .
35 The department shall proceed, substantially as provided in
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sections 445.6 and 445.7, to collect all charges and penalties

as soon as practicable after the same become delinquent,
except that no property of the depositor shall be exempt from
the payment of the charge. 1In the event service has not been
made on a distress warrant by the officer to whom addressed
within five days from the date the distress warrant was
received by the officer, the authorized revenue agents of the
department are hereby empowered to serve and make return of
the warrant to the clerk of the district court of the county
named in the distress warrant, and all subsequent procedure
shall be in compliance with chapter 626.

The attorney general shall, upon the request of the
director, bring an action at law or in equity, as the facts
may justify, without bond, to enforce payment of any charges
and penalties, and in such action the attorney general shall
have the assistance of the county attorney of the county in
which the action is pending. |

It is expressly provided that the foregoing remedies of the
state shall be cumulative and that no action taken by the
director or attorney general shall be construed to be an
election on the part of the state or any of its officers to
pursue any remedy hereunder to the exclusion of any other
remedy provided by law.

Sec. 15. NEW SECTION. 424,12 RECORDS REQUIRED.

It shall be the duty of every depositor required to make a
report and pay any charge under this chapter, to preserve such
records as the director may require and it shall be the duty
of every depositor to preserve for a period of five years all
invoices and other records; and all such books, invoices, and
other records shall be open to examination at any time by the
department, and shall be made available within this state for
such examination upon reasonable notice when the director
shall so order. When requested to do so by any person from
whom a charge payer is seeking credit, or with whom the charge

payer is negotiating the sale of any personal property, or by
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any other person having a legitimate interest in such
information, the director, upon being satisfied that such a
situation exists, shall inform such person as to the amount of
unpaid charges due by the charge payer under the provisions of
this chapter. The giving of such information under such
circumstances shall not be deemed a violation of section
422.72 as applied to this chapter.

Section 422.72 applies to this chapter as if the
environmental protection charge were a tax.
~ Sec. 16. NEW SECTION. 424.13 DISPUTED DIMINUTION RATE --
APPEAL INVOLVING ENVIRONMENTAL PROTECTION CHARGE.

1. A depositor's, receiver's, or other person's challenge

of the diminution rate, if allowed, shall be subject to a
clear and convincing burden of proof.

2. An appeal of the environmental protection charge or any
act of the director or department under this chapter shall be
heard as a contested case pursuant to chapter 17A.

3. The petitioner shall file with the clerk of the
district court a bond for the use of the respondent, with
sureties approved by the clerk, in penalty at least double the
amount of charge appealed from, and in no case shall the bond
be less than fifty dollars, conditioned that the petitioner
shall perform the orders of the court.

4. An appeal may be taken by the charge payer or the
director to the supreme court of this state irrespective of
the amount involved.

Sec. 17. NEW SECTION. 424.14 REVISION OF CHARGE.

A charge payer may appeal to the director for revision of

the charge, interest, or penalties assessed at any time within
sixty days from the date of the notice of the assessment of
charge, additional charge, interest, or penalties. The
director shall grant a hearing and if, upon the hearing, the
director determines that the charge, interest, or penalties
are excessive or incorrect, the director shall revise them

according to the law and the facts and adjust the computation
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of the charge, interest, or penalties accordingly. The
director shall notify the charge payer by mail of the result
of the hearing and shall refund to the charge payer the
amount, if any, paid in excess of the charge, interest, or
penalties found by the director to be due, with interest after
sixty days from the date of payment at the rate in effect
under section 421.7 for each month or a fraction of a month.
The director may, on the director's own motion at any time,
abate any portion of charge, interest, or penalties which the
director determines is excessive in amount, or erroneocusly or
illegally assessed. The director shall prepare quarterly
reports, which shall be included in the annual statistical
reports required under section 422.75, summarizing each case
in which an abatement of charge, interest, or penalties was
made under this section, but a report shall not disclose the
identity of the charge payer.

Sec. 18. NEW SECTION. 424.15 ENVIRONMENTAL PROTECTION
CHARGE REFUND.

If it appears that, as a result of mistake, an amount of a
charge, penalty, or interest has been paid which was not due
under the provisions of this chapter, then such amount shall
be credited against any charge due, or to become due, on the
books of the department from the person who made the erroneous-
payment, or such amount shall be refunded to such person by
the department. A claim for refund or credit that has not
been filed with the department within five years after the
charge payment upon which a refund or credit is claimed became
due, or five years after such charge payment was made,

whichever time is the later, shall not be allowed by the

director.
Sec. 19. NEW SECTION. 424.16 NOTICE IN CHANGE OF
DIMINUTION RATE -- SERVICE OF NOTICE.

1. The board shall notify each person who has previously
filed an environmental protection charge return at least

forty-five days in advance of the start of any calendar
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quarter during which either of the following will occur:

a. An administrative change in the diminution rate becomes
effective.

b. The environmental protection charge is to be
discontinued or reimposed pursuant to section 455G.9. Notice
shall be provided by mailing a notice of the change to the
address listed on the person's last return. The mailing of
the notice is presumptive evidence of the receipt of the
notice by the person to whom addressed. The board shall also
publish the same notice at least twice in a paper of general
circulation within the state at least forty-five days in
advance of the first day of the calendar quarter during which
a change in paragraph "a" or "b" becomes effective.

2. A notice authorized or required under this section may
be given by mailing the notice to the person for whom it is
intended, addressed to that person at the address given in the
last return filed by the person pursuant to this chapter, or
if no return has been filed, then to any address obtainable.
The mailing of the notice is presumptive evidence of the
receipt of the notice by the person to whom addressed. Any
period of time which is determined according to this chapter
by the giving of notice commences to run from the date of
mailing of the notice. | , ,

3. The provisions of the Code relative to the limitation
of time for the enforcement of a civil remedy shall not apply
to any proceeding or action taken to levy, appraise, assess,
determine, or enforce the collection of any charge or penalty
provided by this chapter. ; :

Sec. 20. NEW SECTION. 424.17 PENALTIES -- OFFENSES -~
LIMITATION. ‘

1. If a depositor fails to remit at least ninety percent
of the charge due with the filing of the return on or before
the due date, or pays less than ninety percent of any charge
required to be shown on the return, excepting the period

between the completion of an examination of the books and
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records of a charge payer and the giving of notice to the
charge payer that a charge or additional charge is due, there

shall be added to the charge a penalty of fifteen percent of
the amount of the charge due, except as provided in section
421.27. In case of willful failure to file a return or
willful filing of a false return with intent to evade charges,
in lieu of the penalty otherwise provided in this subsection,
there shall be added to the amount required to be shown as a-
charge on the return seventy-five percent of the amount of the
charge. The charge payer shall also pay interest on the
charge or additional charge at the rate in effect under
section 421.7 for each month counting each fraction of a month
as an entire month, computed from the date the return was
required to be filed. The penalty and interest shall be paid
to the department and disposed of in the same manner as other
receipts under this chapter. Unpaid penalties and interest 4
may be enforced in the same manner as the charge imposed by
this chapter. ‘

2. A person who willfully attempts to evade a charge
imposed by this chapter or the payment of the charge or a
person who makes or causes to be made a false or fraudulent
return with intent to evade the charge imposed by this chapter
or the payment of charge tax is guilty of a class "D" felony.

3. The certificate of the director to the effect that a
charge has not been paid, that a return has not been filed, or
that information has not been supplied pursuant to this
chapter, shall be prima facie evidence thereof.

4. A person required to pay a charge, or to make, sign, or
file a return or supplemental return, who willfully makes a
false or fraudulent return, or willfully fails to pay at least
nineﬁy percent of the charge or willfully fails to make, sign,
or file the return, at the time required by law, is guilty of
a fraudulent practice.

5. For purposes of determining the place of trial, the

situs of an offense specified in this section is in the county
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of the residence of the person charged with the offense,
unless the person 1s a nonresident of this state or the
residence of the person cannot be established, in which event
the situs of the offense is in Polk county.

6. A prosecution for an offense specified in this section
shall be commenced within six years after its commission.

DIVISION V
Sec. 21. NEW SECTION. 427B.18 LOCAL OPTION REMEDIAL
ACTION PROPERTY TAX CREDIT -- PUBLIC HEARING.

1. A city council, or a county board of supervisors for
property not under the jurisdiction of a city, may provide by
ordinance for a partial or total property tax credit
sufficient to produce a reduction in tax over the permitted
period not exceeding the actual portion of the costs paid by
the owner or operator of an underground storage tank in
connection with a remedial action for which the Iowa
comprehensive petroleum underground storage tank fund shares
in the cost of corrective action. The credit shall be taken
on the property where the underground tank is situated.

"Actual portion of the costs paid by the owner or operator
of an underground storage tank in connection with a remedial
action for which the Iowa comprehensive petroleum underground
storage tank fund shares in the cost of corrective action" as
used in this division means the amount determined by the
fund's board, or the board's designee, as the administrator of
the Iowa comprehensive petrdleum underground storage tank
fund.

2. The ordinance may be enacted not less than thirty days
after a public hearing is held in accordance with section
358A.6 in the case of a county, or section 362.3 in the case
of a city. The ordinance shall designate the length of time
the partial or total credit shall be available, and shall
include a credit schedule and description of the terms and
conditions of the credit.

3. In adopting the ordinance a city council or county
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board must find that the proposed tax credit would further the
community interest in protecting its drinking water supply or
the preservation of convenient access, competition, business,
and industry within the municipality, or other public
interests.

4. To grant a credit under the provisions of this section
the county board of supervisors shall comply with all of the
requirements imposed by this chapter upon the city council of
a city.

Sec. 22. NEW SECTION. 427B.19 PERIOD OF REMEDIAL ACTION
TAX CREDIT.

The maximum permitted period of the tax credit under this

division is ten years. However, the city council or board of
supervisors may impose such terms and conditions upon the
credit as it, in its sole discretion, deems reasonable to
accomplish its intended goals; for instance, by way of example
and not exclusibn, if a city council or board of supervisors
granted a credit to assist in the protection of local drinking
water supplies and to preserve local access to petroleum, the
council or board could provide that if the property ceases to
be used for gasoline marketing or distribution, the partial or
total credit shall not be allowed for subsequent years.

Sec. 23. NEW SECTION. 427B.20 APPLICATION FOR CREDIT BY
UNDERGROUND STORAGE TANK OWNER OR OPERATOR.

An application shall be filed by an owner or operator of an
eligible underground storage tank for each property for which
a credit is sought. The application for credit shall be filed
by the owner or operator with the county treasurer by February
1 of the calendar year following the calendar year in which a
cost of remedial action was paid by the owner or operator and
the credit shall apply to property taxes payable in the
following fiscal year. Applications for credit shall be madé
on forms prescribed by the director of revenue and finance and
shall contain information pertaining to the hature of the

release, the cost of corrective action, and other information
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de~med necessary by the director.
Sec. 24, NEW SECTION. 427B.21 CREDIT MAY BE REPEALED.

If in the opinion of the city council or the county board

of supervisors continuation of the credit granted pursuant to
this division ceases to be of benefit to the city or county,
the city council or the county board of supervisors may repeal
the ordinance authorized by section 427B.18, but all existing
credits shall continue until their expiration.
DIVISION VI

Sec. 25. Section 455B.471, subsection 3, Code 1989, is
amended by adding the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. "Owner" does not include a

person, who, without participating in the management or
operation of the underground storage tank or the tank site,
holds indicia of ownership primarily to protect that person's
security interest in the underground storage tank or the tank
site property, prior to obtaining ownership or control through
debt enforcement, debt settlement, or otherwise.

Sec. 26. Section 455B.471, subsection 5, Code 1989, 1is
amended to read as follows: '

5. "Release" means spilling, leaking, emitting,
discharging, escaping, leaching, or disposing of a regulated

substance, including petroleum, from an underground storage

tank into groundwater, surface water, or subsurface soils.
Sec. 27. Section 455B.471, Code 1989, is amended by adding
the following new subsections:

NEW SUBSECTION. 8. "Board" means the Iowa comprehensive
petroleum underground storage tank fund board.

NEW SUBSECTION. 9. '"Corrective action" means an action

taken to minimize, eliminate, or cleanup a release to protect
the public health and welfare or the environment. Corrective
action includes, but is not limited to, excavation of an
underground storage tank for the purpose of repairing a leak
or removal of a tank, removal of contaminated soil, disposal

or processing of contaminated soil, and cleansing of
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groundwaters or surface waters. Corrective action does not

include replacement of an underground storage tank.

Corrective action specifically excludes third-party liability.
NEW SUBSECTION. 10. "Fund" means the Iowa comprehensive

petroleum underground storage tank fund.

Sec. 28. Section 455B.479, Code 1989, is amended to read
as follows:

455B.479 STORAGE TANK MANAGEMENT FEE.

An owner or operator of an underground storage tank shall:
pay an annual storage tank management fee of £ifteem sixty-

five dollars per tank of over one thousand one hundred gallons

capacity. ¥fhe Twenty-three percent of the fees collected

shall be deposited in the storage tank management account of

the groundwater protection fund. Seventy-seven percent of the

fees collected shall be deposited in the Iowa comprehensive

petroleum underground storage tank fund created in chapter
455G.

Sec. 29. Section 455B.477, Code 1989, is amended by addihg
the following new subsections:

NEW SUBSECTION. 7. The civil penalties recovered by the
state or the petroleum underground storage tank fund in

connection with a petroleum underground storage tank under
this part of this division or chapter 455G shall be credited
to the fund created in section 455G.3 and allocated between
fund accounts according to the fund budget.

NEW SUBSECTION. 8. "Petroleum" means petroleum, including
crude oil or any fraction of crude oil which is liquid at

standard conditions of temperature and pressure (sixty degrees
Fahrenheit and fourteen and seven-tenths pounds per square
inch absolute). . o

Sec. 30. Section 455E.1l, subsection 2, paragraph d, Code
1989, is amended to read as follows:

d. A storage tank management account. All fees collected
pursuant to section 455B.473, subsection 5, and section

455B.479, shall be deposited in the storage tank management
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account. Funds shall be expended for the following purposes:
(1) One thousand dollars is appropriated annually to the
Iowa department of public health to carry out departmental
duties under section 135.11, subsections 20 and 21, and
section 139,35.
(2) Seventy twenty—-three percent of the moneys deposited

in the account annually, up to a maximum of three hundred

fifty thousand dollars, are appropriated to the department of

natural resources for the administration of a state storage
tank program pursuant to chapter 455B, division IV, part 8,
and for programs which reduce the potential for harm to the
environment and the public health from storage tanks.

(3) Poer-the-fiscal-year-beginning-Juty-17-198%57-and-ending
June-30+-19887-twenty-five-thousand-doltars-is-appropriated
from-the-account-to—the-division-of-insurance-for-payment-of
eesta-tneurred-in-the-estabtishment-of-the-ptan-of-operations
pregfam—regardihg-the—finaﬂeiai—fespensibi}ity—ef-owners-and
eperators-of-underground-storage-tanks-which-store-petroteums

t4¥ The remaining funds in the account are appropriated
annually to the department-of-raturai-resources-for-the

funding-of-state-remediai-cteanup-efforts Iowa comprehensive

petroleum underground storage tank fund.
DIVISION VII
Sec. 31. NEW SECTION. 455G.1 TITLE -- SCOPE.

1. This chapter is entitled the "Iowa Comprehensive
Petroleum Underground Storage Tank Fund Act".

2. This chapter applies to a petroleum underground storage
tank required to maintain proof of financial responsibility
under federal law, from the effective date of the regulation
of the federal environmental protection agency governing that
tank, and not from the effective compliance date, unless the
effective compliance date of the regulation is the effective
date of the requlation. An owner or operator of a petroleum
underground storage tank required by federal law to maintain

proof of financial responsibility for that underground storage
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tank, or who will be required on a date definite, is subject
to this chapter and chapter 424.

a. As of the effective date of this Act, tanks excluded by
the federal Resource Conservation and Recovery Act, subtitle
I, included the following:

(1) A farm or residential tank of one thousand one hundred
gallons or less capacity used for storing motor fuel for
noncommercial purposes.

(2) A tank used for storing heating oil for consumptive
use on the premises where stored.

(3) A septic tank.

(4) A pipeline facility, including gathering lines,
requlated under any of the following:

(a) The federal Natural Gas Pipeline Safety Act of 1968.

(b) The federal Hazardous Liquid Petroleum Pipeline Safety
Act of 1979.

(c) State laws comparable to the provisions of the law
referred to in subparagraph subdivision (a) or (b).

{5) A surface impoundment, pit, pond, or lagoon.

(6) A storm water or wastewater collection system.

(7) A flow-through process tank. ¥

(8) A liquid trap or associated gathering lines directly
related to o0il or gas production and gathering operations.

(9) A storage tank situated in an underground area, such
as a basement, cellar, mine working, drift, shaft, or tunnel,
if the storage tank is situated upon or above the surface of
the floor to permit inspection of its entire surface.

b. As of the effective date of this Act, tanks exempted or
excluded by United States environmental protection agency
financial responsibility regulations, 40 C.F.R. § 280.90,
included the following: » '

(1) Underground storage tank systems removed from
operation, pursuant to applicable department of natural
resources rules, prior to the applicable federal compliance
date established in 40 C.F.R. § 280.91.

-28—
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(2) Those owned or operated by state and federai
governmental entities whose debts and liabilities are the
debts and liabilities of a state or the United States.

(3) Any underground storage tank system holding hazardous
wastes listed or identifiable under subtitle C of the federal
Solid Waste Disposal Act, or a mixture of such hazardous waste
and other regulated substances.

(4) Any wastewater treatment tank system that is part of a
wastewater treatment facility regulated under section 307(b)
or 402 of the federal Clean Water Act.

(5) Equipment or machinery that contains regulated
substances for operational purposes such as hydraulic lift
tanks and reservoirs and electrical equipment tanks.

(6) Any underground storage tank system whose capacity is
one hundred ten gallons or less.

(7) Any underground storage tank system that contains a de
minimis concentration of regulated substances.

(8) Any emergency spill or overflow containment
underground storage tank system that is expeditiously emptied
after use. |

(9) Any underground storage tank system that is part of an
emergency generator system at nuclear power generation
facilities regulated by the nuclear regulatory commission
under 10 C.F.R. pt. 50, appendix A.

(10) Airport hydrant fuel distribution systems.

(11) Underground storage tank systems with field-
constructed tanks. v

c. If and when federal law changes, the department of
natural resources shall adopt by rule such additional
requirements, exemptions, deferrals, or exclusions as required
by federal law. It is expected that certain classes of tanks
currently exempted or excluded by federal regulation will be
regulated by the United States environmental protection agency
in the future. A tank which is not required by federal law to

maintain proof of financial responsibility shall not be
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subject to department of natural resource rules on proof of
financial responsibility.
Sec. 32. NEW SECTION. 455G.2 DEFINITIONS.

As used in this chapter unless the context otherwise

requires:

1. "Authority" means the Iowa finance authority created 1in
chapter 220.

2. "Board" means the Iowa comprehensive petroleum

underground storage tank fund board. ,
3. "Bond" means a bond issued by the authority for the

fund.
4. "“Corrective action" means an action taken to minimize,
eliminate, or clean up a release to protect the public health

and welfare or the environment. Corrective action includes,
but is not limited to, excavation of an underground storage
tank for the purpose of repairing a leak or removal of a tank,
removal of contaminated soil, and cleansing of groundwaters or
surface waters. Corrective action does not include
replacement of an underground storage tank or other capital
improvements to the tank. Corrective action specifically
excludes third-party liability.

5. "Diminution" is the amount of petroleum which is
released into the environment prior to its intended beneficial
use. ‘

6. "Diminution rate" is the presumed rate at which
petroleum experiences diminution, and is equal to one-tenth of
one percent of all petroleum deposited into a tank.

7. "Fund" means the Iowa comprehensive petroleum
underground storage tank fund.

8. "Improvement" means the acquisition, construction, or
improvement of any tank, tank system, or monitoring system in
order to comply with state and federal technical requirements
or to obtain insurance to satisfy financial responsibility
requirements,

9. "Insurance" includes any form of financial assistance
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or showing of financial responsibility sufficient to comply
with the federa! Resource Conservation and Recovery Act or the
Iowa department of natural resources' underground storage tank
financial responsibility rules.

10. "Insurance premium" includes any form of premium or
payment for insurance or for obtaining other forms of
financial assurance, or showing of financial responsibility.

11. "Petroleum" means petroleum, including crude o0il or
any fraction of crude oil which is liquid at standard
conditions of temperature and pressure (sixty degrees
Fahrenheit and fourteen and seven-tenths pounds per square
inch absolute).

12. "Precorrective action value" means the assessed value
of the tank site immediately prior to the discovery of a
petroleum release.

13. "Small business" means a business that meets all of
the following requirements:

a. Is independently owned and operatéd.

b. Owns at least one, but no more than twelve tanks at no
more than two different tank sites.

c. Has a net worth of two hundred thousand dollars or
less. ,

14. "Tank" means an underground storage tank for which
proof of financial responsibility is, or on a date definite

will be, required to be maintained pursuant to the federal
Resource Conservation and Recovery Act and the regulations
from time to time adopted pursuant to that Act or successor
Acts or amendments. , ‘

Sec. 33. NEW SECTION. 455G.3 ESTABLISHMENT OF IOWA
COMPREHENSIVE PETROLEUM UNDERGROUND STORAGE TANK FUND.

1. The Iowa comprehensive petroleum underground storage

tank fund is created as a separate fund in the state treasury,
and any funds remaining in the fund at the end of each fiscal
year shall not revert to the general fund but shall remain in

the Iowa comprehensive petroleum underground storage tank
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fund. Interest or other income earned by the fund shall be
deposited in the fund.

2. The board shall assist Iowa's owners and operators of
petroleum underground storage tanks in complying with federal
environmental protection agency technical and financial
responsibility requlations by establishment of the Iowa
comprehensive petroleum underground storage tank fund. The
authority may issue its bonds, or series of bonds, to assist"
the board, as provided in this chapter.

3. The purposes of this chapter shall include but are not
limited to any of the following:

a. A remedial account to fund corrective action for
petroleum releases as provided by section 455G.9.

b. A loan guarantee account, as provided by and to the
extent permitted by section 455G.10.

c. An insurance account for insurable underground storage
tank risks within the state as provided by section 455G.11.

Sec. 34. NEW SECTION. 455G.4 GOVERNING BOARD. ’

1. MEMBERS OF THE BOARD. The Iowa comprehensive petroleum

underground storage tank fund board is established consisting

of the following members:

a. The director of the department of natural. resources, or
the director's designee.

b. The treasurer of state, or the treasurer's designee.

c. The commissioner of insurance, or the commissioner's
designee. |

d. Two public members with financial or insurance industry
expertise appointed by the governor and confirmed by the
senate to staggered four-year terms, except that of the first
members appointed, one public member shall be appointed for a
term of two years and one for a term of four years. No more
than one of the private members shall be of the same sex.

The filling of positions reserved for public
representatives, vacancies, membership terms, payment of

compensation and expenses, and removal of members are governed
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by chapter 69. Members of the board are entitled to receive
reimbursement of actual expenses incurred in the discharge of
their duties within the limits of funds appropriated to the
board or made available to the fund. Each member of the board
may also be eligible to receive compensation as provided in
section 7E.6. The members shall elect a voting chairperson of
the board from among the members of the board.

2. DEPARTMENT COOPERATION WITH BOARD. The director of the

department of natural resources shall cooperate with the board

in the implementation of this part so as to minimize
unnecessary duplication of effort, reporting, or paperwork and
maximize enviromnmental protection.

3. RULES AND EMERGENCY RULES. »

a. The board shall adopt rules regarding its practice and
procedures, development of underwriting standards, |
establishment of premiums for insurance account coverage and
risk factors, procedures for investigating and settling claims
made against the fund, determination of appropriate
deductibles or retentions in coverages or benefits offered,
and otherwise implement and administer this chapter.

b. The board may adopt administrative rules under section
17A.4, subsection 2, and section 17A.5, subsection 2,
paragraph "b", to implement this subsection for one year after
the effective date of this section.

c. Rules necessary for the implementation and collection
of the environmental protection charge shall be adopted on or
before June 1, 1989.

d. Rules necessary for the implementation and collection
of insurance account premiums shall be adopted prior to
offering insurance to an owner or operator of a petroleum
underground storage tank or other person. |

e. Rules related to the establishment of the insurance
account and the terms and conditions of coverage shall be
adopted as soon as practicable to permit owners and operators

to meet their applicable compliance date with federal
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financial responsibility regulations.

Sec. 35.  NEW SECTION. 455G.5 INDEPENDENT CONTRACTORS TO
BE RETAINED BY BOARD.

The board shall administer the fund. A contract to retain

a person under this section may be individually negotiated, l
and is not subject to public bidding requirements.

The board may enter into a contract or an agreement
authorized under chapter 28E with a private agency or person,
the department of natural resources, the Iowa finance
authority, the department of revenue and finance, other
departments, agencies, or governmental subdivisions of this
state, another state, or the United States, in connection with
its administration and implementation of this chapter or
chapter 424 or 455B.

The board may reimburse a contractor, public or private,
retained pursuant to this section for expenses incurred in the
execution of a contract or agreement. Reimbursable expenses
include, by way of example, but not exclusion, the costs of
collecting tne environmental protection charge or
administering specific delegated duties or powers of the
board. ’ A

Sec. 36. NEW SECTION. 455G.6 IOWA COMPREHENSIVE
PETROLEUM UNDERGROUND STORAGE TANK FUND —-- GENERAL AND
SPECIFIC POWERS. v

In administering the fund, the board has all of the general

powers reasonably necessary and convenient to carry out its
purposes and duties and may do any of the following, subject
to express limitations contained in this chapter:

1. Guarantee secured and unsecured loans, and enter into
agreements for corrective action, acquisition and construction
of tank improvements, and provide for the insurance program.
The loan guarantees may be made to a person or entity owning
or operating a tank. The board may take any action which is
reasonable and lawful to protect its security and to avoid

losses from its loan guarantees.
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2. Acquire, hold, and mortgage perscnal property and real
estate and interests in real estate to be used.

3. Purchase, construct, improve, furnish, equip, lease,
option, sell, exchange, or otherwise dispose of one or more
improvements under the terms 1t determines.

4. Grant a mortgage, lien, pledge, assignment, or other
encumbrance on one or more improvements, revenues, asset of
right, accounts, or funds established or received in
connection with the fund, including environmental protection
charges deposited in the fund or an account of the fund.

5. Provide that the interest on obligations may vary 1in
accordance with a base or formula.

6. Contract for the acquisition, construction, or both of
one or more improvements or parts of one or more improvements
and for the leasing, subleasing, sale, or other disposition of
one or more improvements in a manner it determines.

7. The board may contract with the authority for the
authority to issue bonds for the fund. The authority may
issue the ‘authority's bonds in principal amounts which, in the
opinion of the board, are necessary to provide sufficient
funds for the fund, the payment of interest on the bonds, the
establishment of reserves to secure the bonds, the costs of
issuance of the bonds, other expenditures of the authority
incident to and necessary or convenient to éarry out the bond
issue for the fund, and all other expenditures of the board
necessary or convenient to administer the fund. The bonds are
investment securities and negotiable instruments within the
meaning of and for purposes of the uniform commercial code.

8. Bonds issued under this section are payable solely and
only out of the moneys, assets, or revenues of the fund, all
of which may be pledged by the board to the payment thereof,
and are not an indebtedness of this state or the authority, or
a charge against the general credit or general fund of the
state or the authority, and the state shall not be liable for

any financial undertakings with respect to the fund. Bonds
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issued under this chapter shall contain on their face a
statement that the bonds do not constitute an indebtedness of
the state or the authority.

9. The proceeds of bonds issued by the authority and not
required for immediate disbursement may be invested in any
investment approved by the authority and specified in the
trust indenture, resolution, or other instrument pursuant to
which the bonds are issued without regard to any limitation
otherwise provided by law.

10. The bonds shall be:

a. In a form, issued in denominations, executed in a man-
ner, and payable over terms and with rights of redemption, and
be subject to such other terms and conditions as prescribed 1in
the trust indenture, resolution, or other instrument
authorizing their 1issuance.

b. Negotiable instruments under the laws of the state and
may be sold at prices, at public or private sale, and in a
manner, as prescribed by the authority. Chapters 23, 74, 74A
and 75 do not apply to their sale or issuance of the bonds.

c. Subject to the terms, conditions, and covenants pro-
viding for the payment of the principal, redemption premiums,
if any, interest, and other terms, conditions, covenants, and
protective provisions safeguarding payment, not inconsistent
with this chapter and as determined by the trust indenture,
resolution, or other instrument authorizing their issuance.

11. The bonds are securities in which public officers and
bodies of this state; political subdivisions of this state;
insurance companies and associations and other persons
carrying on an insurance business; banks, trust companies,
savings associations, savings and loan associations, and
investment companies; administrators, guardians, executors,
trustees, and other fiduciaries; and other persons authorized
to invest in bonds or other obligations of the state, may
properly and legally invest funds, including capital, in their
control or belonging to them.
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12. Bonds must be authorized by a trust indenture,
resolution, or other instrument of the authority, approved by
the board. However, a trust indenture, resolution, or other
instrument authorizing the issuance of bonds may delegate to
an officer of the issuer the power to negotiate and fix the
details of an issue of bonds.

13. Neither the resolution, trust agreement, nor any other
instrument by which a pledge is created needs to be recorded
or filed under the lIowa uniform commercial code to be valid,
binding, or effective.

14. Bonds issued under the provisions of this section are
declared to be issued for an essential public and governmental
purpose and all bonds issued under this chapter shall be
exempt from taxation by the state of Iowa and the interest on
the bonds shall be exempt from the state income tax and the
state trust and estate tax.

15. Moneys in the fund or fund accounts may be expended
for administration expenses, civil penalties, moneys paid
under an agreement, stipulation, or settlement, and for the
costs of any other activities as the board may determine are
necessary and convenient to facilitate compliance with and to
implement the intent of federal laws and regulations and this
chapter.

16. The board shall cooperate with the department of
natural resources in the implementation and administration of
this division to assure that in combination with existing
state statutes and rules governing underground storage tanks,
the state will be, and continue to be, recognized by the
federal government as having an "approved state account" under
the federal Resource Conservation and Recovery Act, especially
by compliance with the Act's subtitle I financial responsi-
bility requirements as enacted in the federal Superfund
Amendments and Reauthorization Act of 1986 and the financial
responsibility regulations adopted by the United States en-
vironmental protection agency at 40 C.F.R. pts. 280 and 281.
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Whenever possible this division shall be interpreted to
further the purposes of, and to comply, and not to conflict,
‘with such federal requirements.

Sec. 37. NEW SECTION. 455G.7 SECURITY FOR BONDS -- CAPI-
TAL RESERVE FUND -- IRREVOCABLE CONTRACTS.

1. For the purpose of securing one or more issues of bonds
for the fund, the authority, with the approval of the board,
may authorize the establishment of one or more special funds,
called "capital reserve funds". The authority may pay into
the capital reserve funds the proceeds of the sale of its
bonds and other money which may be made available to the
authority from other sources for the purposes of the capital
reserve funds. Except as provided in this section, money in a
capital reserve fund shall be used only as required for any of
the following:

a. The payment of the principal of and interest on bonds
or of the sinking fund payments with respect to those bonds.

b. The purchase or redemption of the bonds.

c. The payment of a redemption premium required to be paid
when the bonds are redeemed before maturity. ;

However, money in a capital reserve fund shall not be
withdrawn if the withdrawal would reduce the amount in the
capital reserve fund to less than the capital reserve fund
requirement, except for the purpose of making payment, when
due, of principal, interest, redemption premiums on the bonds,
and making sinking fund payments when other money pledged to
the payment of the bonds is not available for the payments.
Income or interest earned by, or increment to, a capital
reserve fund from the investment of all or part of the capital
reserve fund may be transferred by the authority to other
accounts of the fund 1f the transfer does not reduce the
amount of the capital reserve fund below the capital reserve
fund requirement.

2. If the authority decides to issue bonds secured by a

capital reserve fund, the bonds shall not be issued if the
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amount in the capital reserve fund is less than the capital
reserve fund requirement, unless at the time of issuance of
the bonds the authority deposits in the capital reserve fund
from the proceeds of the bonds to be issued or from other
sources, an amount which, together with the amount then in the
capital reserve fund, is not less than the capital reserve
fund requirement.

3. In computing the amount of a capital reserve fund for
the purpose of this section, securities in which all or a
portion of the capital reserve fund is invested shall be
valued by a reasonable method established by the authority.
Valuation shall include the amount of interest earned or
accrued as of the date of valuation.

4. 1In this section, "capital reserve fund requirement"”
means the amount required to be on deposit in the capital
reserve fund as of the date of computation.

5. To assure maintenance of the capital reserve funds, the
authority shall, on or before July 1 of each calendar year,
make and deliver to the governor the authority's certificate
stating the sum, if any, required to restore each capital
reserve fund to the capital reserve fund requirement for that
fund. Within thirty days after the beginning of the session
of the general assembly next following the delivery of the
certificate, the governor may submit to both houses printed
copies of a budget including the sum, if any, required to
restore each capital reserve fund to the capital reserve fund
requirement for that fund. Any sums appropriated by the
general assembly and paid to the authority pursuant to this
section shall be deposited in the applicable capital reserve
fund.

6. All amounts paid by the state pursuant to this section
shall be considered advances by the state and, subject to the
rights of the holders of any bonds of the authority that have
previously been issued or will be issued, shall be repaid to

the state without interest from all available revenues of the
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fund in excess of amounts required for the payment of bonds of
the authority, the capital reserve fund, and operating

expenses.
7. If any amount deposited in a capital reserve fund is

withdrawn for payment of principal, premium, or interest on
the bonds or sinking fund payments with respect to bonds thus
reducing the amount of that fund to less than the capital
reserve fund requirement, the authority shall immediately
notify the governor and the general assembly of this event and
shall take steps to restore the capital reserve fund to the
capital reserve fund requirement for that fund from any
amounts designated as being available for such purpose.

Sec. 38. NEW SECTION. 455G.8 REVENUE SOURCES FOR FUND.

Revenue for the fund shall include, but is not limited, to

the following, which shall be deposited with the board and
credited to the fund:

1. BONDS ISSUED TO CAPITALIZE FUND. The proceeds of bonds
issued to capitalize and pay the costs of the fund, and
investment earnings on the proceeds except as required for the
capital reserve funds.

2. ENVIRONMENT PROTECTION CHARGE. The environmental
protection charge imposed under chapter 424. The proceeds of
the environmental protection charge shall be allocated,
consistent with this chapter, among the fund's accounts, for
debt service and other fund expenses, according to the fund
budget, resolution, trust agreement, or other instrument
prepared or entered into by the board or authbrity under
direction of the board.

3. STORAGE TANK MANAGEMENT FEE. That portion of the
storage tank management fee proceeds appropriated to the fund.

4. INSURANCE PREMIUMS. Insurance premium income as
provided by section 455G.11 shall be credited to the insurance
account.

5. COST RECOVERY ENFORCEMENT. Cost recovery enforcement
net proceeds as provided by section 455G.12 shall be allocated
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amcng the fund's accounts as directed by the board.

6. OTHER SUURCES. Interest attributable to investment of
money in the fund or an account of the fund. Moneys in the
form of a devise, gift, bequest, donation, federal or other
grant, reimbursement, repayment, judgment, transfer, payment,
or appropriation from any source intended to be used for the
purposes of the fund.

Sec. 39. NEW SECTION. 455G.9 REMEDIAL PROGRAM.

1. LIMITS OF REMEDIAL ACCOUNT COVERAGE. Moneys in the
remedial account shall only be paid out for the following:

a. Corrective action for a release reported to the
department of natural resources after the effective date of
this Act and on or before October 26, 1990. Third-party
liability is specifically excluded from remedial account
coverage. Corrective action coverage provided pursuant to
this paragraph may be aggregated with other financial
assurance mechanisms as permitted by federal law to satisfy
required aggregate and per occurrence limits of financial
responsibility for both corrective action and third-party
liability, if the owner's or operator's effective financial
responsibility compliance date is prior to October 26, 1990.

b. Corrective action and third-party liability for a
release discovered on or after January 24, 1989, for which a
responsible owner or operator able to pay cannot be found and
for which the federal underground storage tank trust fund or
other federal moneys do not provide coverage.

c. Corrective action and third-party liability for a tank
owned or operated by a financial institution eligible to
participate in the remedial account under section 455G.15 if
the prior owner or operator is unable to pay, if so authorized
by the board as>part of a condition or incentive for financial
institution participation in the fund pursuant to section
455G.15. :

d. One hundred percent of the costs of corrective action
and third party liability for a release situated on propercy
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acquired by a county for delinquent taxes pursuant to chapters
445 through 448, for which a responsible owner or operator
able to pay, other than the county, cannot be found. A county
is not a "responsible party" for a release in connection with
property which it acquires in connection with delinquent
taxes, and does not become a responsible party by sale or
transfer of property so acquired.

e. For the costs of any other activities which the board’
determines are necessary and convenient to facilitate
compliance with and to implement the intent of federal laws
and regulations and this chapter.

2. REMEDIAL ACCOUNT FUNDING. The remedial account shall
be funded by that portion of the proceeds of the environmental
protection charge imposed under chapter 424 and other moneys
and revenues budgeted to the remedial account by the board.

3. TRUST FUND TO BE ESTABLISHED. When the remedial
account has accumulated sufficient capital to provide
dependable income to cover the expenses of expected future
releases or expected future losses for which no responsible
owner is available, the excess capital shall be transferred to
a trust fund administered by the board and created for that
purpose. Collection of the environmental protection charge
shall be discontinued when the trust fund is created and fully
funded, except to resolve outstanding claims. The
environmental protection charge may be reimposed to restore
and recapitalize the trust fund in the event future losses
deplete the fund so that the board does not expect it to have
sufficient income and assets to cover expected future losses.

4. MINIMUM COPAYMENT SCHEDULE FOR REMEDIAL ACCOUNT
BENEFITS. An owner or operator who reports a release to the
department of natural resources on or before October 26, 1990,
shall pay the greater of five thousand dollérs or twenty-five
percent of the total costs of corrective action for that
release. The remedial account shall pay the remainder, as

required by federal regulations, of the total cost of the
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corrective action for that release, except that a county shall
not be requireu to pay a copayment in connection with a
release situated on property acquired in connection with
delinquent taxes, as provided in subsection 1, paragraph "d",
unless subsequent to acquisition the county actively operates
a tank on the property for purposes other than risk
assesément, risk management, or tank closure.

5. PRIORITY OF CLAIMS. The board shall adopt rules to
prioritize claims and allocate available money if funds are
not available to immediately settle all current claims.

6. RECOVERY OF GAIN ON SALE OF PROPERTY. If an owner or
operator ceases to own or operate a tank site for which
remedial account benefits were received within five years of
the receipt of any account benefit and sells or transfers a
property interest in the tank site for an amount which exceeds
one hundred twenty percent of the precorrective action value,
the owner or operator shall refund to the remedial account an
amount equal to ninety percent of the amount in excess of one
hundred twenty percent of the precorrective action value up to
a maximum of the expenées incurred by the remedial account
associated with the tank site plus interest, equal to the
interest for the most recent twelve-month period for the most
recent bond issue for the fund, on the expenses incurred,
compounded annually. Expenses incurred by the fund are a lien
upon the property recordable and collectible in the same
manner as the lien provided for in section 424.11 at the time
of sale or transfer, subject to the terms of this section.

This subsection shall not apply if the sale or transfer is
pursuant to a power of eminent domain, or benefits.

Sec. 40, NEW SECTION. 455G.10 LOAN GUARANTEE ACCOUNT.

1. The board may create a loan guarantee account to offer
loan guarantees to small businesses for tank and monitoring
equipment improvements necessary to satisfy federal technical
standards and to become insurable. Moneys from the

environmental protection charge revenues may be used to fund
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the loan guarantee account according to the fund budget as
approved by the board. Loan guarantees shall be made on terms
and conditions determined by the board to be reasonable.

2. A separate nonlapsing loan guarantee account 1is created
within the fund. Any funds remaining in the account at the
end of each fiscal year shall not revert to the fund or the

general fund but shall remain in the account. The loan

O ~N O U s W N

account shall be maintained by the treasurer of state. All

9 expenses incurred by the loan account shall be payable solely
10 from the loan account and no liability or obligation shall be
11 imposed upon the state beyond this amount.

3946 - 12 3. The administrator shall administer the loan account

13 under the direct supervision and direction of the board. The

14 board shall adopt rules to provide loans, guarantees, or

15 interest buy-downs to financially qualified small businesses

16 for the purposes of repairing, upgrading, or replacing

17 petroleum underground storage tanks to meet applicable state
. 18 or federal standards. Financial assistance from the account,
19 whether in the form of a loan, guarantee, or interest buy-
20 down, is conditioned upon the repair, upgrade, or installation
21 for which assistance is provided resulting in a state-of-the-
22 art tank and monitoring system. The board may impose such
23 other terms and conditions as it deems reasonable and
24 necessary or appropriate. The board shall take appropriate
25 steps to publicize the existence of the loan account.
26 4. As a condition of eligibility for financial assistance
27 from the loan guarantee account, a small business shall
28 demonstrate satisfactory attempts to obtain financing from
29 private lending sources. When applying for loan guarantee
30 account assistance, the small business shall demonstrate good
31 faith attempts to obtain financing from at least two financial

32 institutions. The board shall first refer a tank owner or

33 operator to a financial institution eligible to participate in
34 the fund under section 455G.15; however, if no such financial
35 institution is currently willing and able to make the required
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loan, the small business shall determine if any of the
previously contacted financial institutions would make the
loan in participation with the loan guarantee account. The
loan guarantee account may offer to guarantee a loan, or
provide other forms of financial assistance to facilitate a
private loan.

5. The maturity for each loan guarantee made by the board
pursuant to thils chapter shall be the shortest feasible term
commensurate with the repayment ability of the small business
borrower. However, the maturity date of a loan shall not
exceed ten years and the guarantee is ineffective beyond the
agreed term of cthe guarantee or ten years from initiation of
the guarantee, whichever term is shorter.

6. The source of funds for the loan account shall be from
the following: |

a. Loan guarantee account income, including loan guarantee
service fees, if any. and investment income attributed to the
account by the board.

b. Moneys allocated to the account by the board according
to the fund budget prepared by the administrator and approved
by the board.

c. Moneys appropriated by the federal government or
general assembly and made available to the loan account.

Sec. 41, NEW SECTION., 455G.11 INSURANCE ACCOUNT.

1. INSURANCE ACCOUNT AS A FINANCIAL ASSURANCE MECHANISM.
The insurance account shall offer financial assurance for a

qualified owner or operator under the terms and conditions
provided for under this section. Coverage may be provided to
the owner or the operator, or to each separately. The board
is not required to resolve whether the owner or operator, or
both are responsible for a release under the terms of any
agreement between the owner and operator.

2. LIMITS OF COVERAGE AVAILABLE. An owner or operator
required to maintain proof of financial responsibility may

purchase coverage up to the federally required levels for that
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owner or operator subject to the terms and corditions under
this section and those adopted by the board.

3. ELIGIBILITY OF OWNERS AND OPERATORS FOR INSURANCE
ACCOUNT COVERAGE. An owner or operator, subject to under-
writing requirements and such terms and conditions deemed
necessary and convenient by the board, may purchase insurance
coverage from the insurance account to provide proof of
financial responsibility provided that a tank to be insured
meets current federal and state technical requirements for: a
new tank.

4, ACTUARIALLY SOUND PREMIUMS BASED ON RISK FACTOR
ADJUSTMENTS AFTER FIVE YEARS. The annual premium for
insurance coverage shall be:

a. For the year July 1, 1989, through June 30, 1990, one
hundred dollars per tank.

b. For the year July 1, 1990, through June 30, 1991, one
hundred fifty dollars per tank.

c. For the year July 1, 1991, through June 30, 1992, two
hundred dollars per tank.

d. For the year July 1, 1992, through June 30, 1993, two
hundred fifty dollars per tank.

e. For the year July 1, 1993, through June 30, 1994, three
hundred dollars per tank.

f. For subsequent years, an owner or operator applying for
coverage shall pay an annually adjusted insurance premium for
coverage by the insurance account. The board may only approve
fund coverage through the payment of a premium established on
an actuarially sound basis. Risk factors shall be taken into
account in establishing premiums. Among other risk factors to
be considered in establishing premiums for coverage, the most
favorable premiums shall be offered to state-of-the-art
underground storage tanks and risk management systems and
practices. It is the intent of the general assembly that an
actuarially sound premium reflect the risk to the insurance

account presented by the insured. Risk factor adjustments
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should reflect the range of risk presented by the variety of
tank systems, monitoring systems, and risk management
practices in the general insurable tank population. Premium
adjustments for risk factors should at minimum take into

account lifetime costs of a tank and monitoring system and

insurance account premiums for that tank system so as to

provide a positive economic incentive to the owner or operator
to install the more envircnmentally safe option so as to
reduce the exposure of the insurance account to loss.
Actuarially sound is not limited in its meaning to fund
premium revenue equaling or exceeding fund expenditures for
the general tank population.

If coverage is purchased for any part of a year the
purchaser shall pay the full annual premium. ‘

5. The board shall require all tanks installed after
January 1, 1990, for which an owner or operator applies for
insurance account coverage, to be state-of-the-art
installations and therefore require higher standards for
insurability than the minimum technical requirements imposed
by state or federal law. The board shall define "state-of-
the-art".

6. The future repeal of this section shall not terminate
the following obligations or authorities necessary to

administer the obligations until these obligations are

satisfied:
a. The payment of claims filed prior to the effective date
of any future repeal, against the insurance account until

moneys in the account are exhausted. Upon exhaustion of the
moneys in the account, any remaining claims shall be invalid.
If following satisfaction of the obligations pursuant to this
section, moneys remain in the account, the remaining moneys
and moneys due the accdunt shall be prorated and returned to
premium payers on an equitable basis as determined by the
board.

b. The resolution of a cost recovery action filed prior to
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the effective date of the repeal.

7. INSTALLERS' INCLUSION IN FUND. The Iowa Comprehensive
petroleum underground storage tank fund board shall offer
insurance coverage under the fund's insurance account to an
installer of a certified underground storage tank installation
within the state for environmental hazard coverage in
connection with the certified installation as provided in this
subsection. The board shall perform an actuarial study to
determine the actuarially sound premiums, deductibles, terms,
and conditions to be offered to installers for certified
installations in Iowa. The insurance coverage offered to
installers shall provide for no greater deductibles and the
same or greater limits of coverage as offered to owners and
operators of tanks. Coverage under this subsection shall be
limited to environmental hazard coverage for both corrective
action and third-party liability for a certified tank
installation in Iowa in connection with a release from that
tank.

The board shall adopt rules requiring certification of tank
installations and require certification of a new tank
installation as a precdndition to offering insurance to an
owner or operator or aﬂ installer after the effective date of
the certification rules. Certification rules shall at minimum
require that an installation be personally inspected by an

independent licensed engineer or fire marshal qualified and

authorized to perform the required inspection and that the

tank and installation of the tank comply with applicable
technical standards and manﬁfacturer's ihstructions and
warranty conditioﬁs. The insurance coverage shall be extended
to premium paying installers on or before December 1, 1989.
For the period from the effective date of this Act to and
including the date that insurance coverage under the fund is
extended to installers, the fund shall not seek third-party
recovery from an installer.

- The board's actuarial study shall include, but is not
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liriited to, the following topics:

a. Actuarial estimate of the per-tank premium necessary to
provide actuarially sound coverage to a tank installer for
that certified tank installation. The study may include
available loss data on past installations for installers,
existing claims against installers for corrective action and
third-party liability, and other information deemed relevant
by the board. |

b. The type of certification standards and procedures or
other preconditions to préviding coverage to a tank installer.

c. The cost and availability of private insurance for
installers.

d. The number of installers doing business in the state.

e. Suggested limits of coverage, deductible levels, and
other coverage features, terms, or conditions provided the
same are no less favorable than that offered owners and
operators under this section.

The results of the study shall be submitted to the division
of insurance prior to the extension of coverage to installers
under this subsection.

8. ACCOUNT EXPENDITURES. Moneys in the insurance account
may be expended for the following purposes:

a; To take corrective action for and to compensate a third
party for damages, including but not limited to payment of a
judgment for bodily injury or property damage caused by a
release from a tank, where coverage has been provided to the
owner or operator from the insurance account, up to the limits
of coverage extended. ;

b. For the costs of any other activities as the authority
may determine are necessary and convenient to facilitate
compliance with and to implement the intent of federal laws
and regulations and this chapter.

Sec. 42, NEW SECTION. 455G.12 COST RECOVERY ENFORCEMENT.

1. FULL RECOVERY SOUGHT FROM OWNER. The board shall seek

full recovery from the owner or operator of the tank which
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released the petroleum and which is the subject of a
corrective action, for which the fund expends moneys for
corrective action or third-party liability, and for all other
costs or moneys expended by the fund in connection with the
release.

2. LIMITATION OF LIABILITY OF OWNER OR OPERATOR. Except
as provided in subsection 3:

a. The board or the department of natural resources shall
not seek recovery for expenses in connection with corrective
action for a release from an owner or operator eligible for
assistance under the remedial account except for any unpaid
portion of the deductible or copayment. This section does not
affect any authorization of the department of natural
resources to impose or collect civil or administrative fines
or penalties or fees. The remedial account shall not be held
liable for any third-party liability.

b. An owner or operator's liability for a release for
which coverage is admitted under the insurance account shall
not exceed the amount of the deductible.

3. OWNER OR OPERATOR NOT IN COMPLIANCE, SUBJECT TO FULL
AND TOTAL COST RECOVERY. Notwithstanding subsection 2, the
liability of an owner or operator shall be the full and total
costs of corrective action and bodily injury or property
damage to third parties, as specified in subsection 1, if the
owner or operator has not complied with the financial
responsibility or other underground storage tank rules of the
department of natural resources or with this chapter and rules
adopted under this chapter.

4. TREBLE DAMAGES FOR CERTAIN VIOLATIONS. Notwithstanding
subsections 2 and 3, the owner or operator, or both, of a tank
are liable to the fund for punitive damages in an amount equal
to three times the amount of any cost incurred or moneys
expended by the fund as a result of a release of petroleum
from the tank if the owner or operator did any of the
following:
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a. Failed, without sufficient cause, to respond to a
release of petroleum from the tank upon, or in accordance
with, a notice issued by the director of the department of
natural resources.

b. After the effective date of this section failed to
perform any of the following:

(1) Failed to register the tank, which was known to exist
or reasonably should have been known to exist.

(2) 1Intentionally failed to report a known release.

The punitive damages imposed under this subsection are in
addition to any costs or expenditures recovered from the owner
or operator pursuant to this chapter and in addition to any
other penalty or relief provided by this chapter or any other
law.

However, the state, a city, county, or other political
subdivision shall not be liable for punitive damages.

5. LIEN ON TANK SITE. Any amount for which an owner or
operator is liable to the fund, if not paid when due, by
statute, rule, or contract, or determination of liability by
the authority or department of natural resources after
hearing, shall constitute a lien upon the real property where
the tank, which was the subject of corrective action, is
situated, and the liability shall be collected in the same
manner as the environmental protection charge pursuant to
section 424.11.

6. JOINDER OF PARTIES. The department of natural
resources has standing in any case or contested acticn related
to the fund or a tank, and upon motion and sufficient showing
by a party, the court or the administrative law judge shall
join to the action any person who may be liable for costs and
expenditures of the type recoverable pursuant to this section.

7. STRICT LIABILITY. The standard of liability for a
release of petroleum or other regulated substance as defined
in section 455B.471 is strict liability.

8. THIRD-PARTY CONTRACTS NOT BINDING ON BOARD, PROCEEDINGS
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AGAINST RESPONSIBLE PARTY. An insurance, indemnification,
hold harmless, conveyance, or similar risk-sharing or risk-
shifting agreement shall not be effective to transfer any
liability for costs recoverable under this section. The fund,
board, or department of natural resources may proceed directly
against the owner or operator or other allegedly responsible
party. This section does not bar any agreement to insure,
hold harmless, or indemnify a party to the agreement for any
costs or expenditures under this chapter, and does not modify
rights between the parties to an agreement.

9. LATER PROCEEDINGS PERMITTED AGAINST OTHER PARTIES. The
entry of judgment against a party to the action does not bar a
future action by the board or the départment of natural
resources against another person who is later alleged to be or
discovered to be liable for costs and expenditures paid by the
fund. Subsequent successful proceedings against another party
shall not modify or reduce the liability of a party against
whom judgment has been previously entered.

10. SUBROGATION RIGHTS. Payment of a claim by the fund
pursuant to this chapter shall be conditioned upon the board's
acquiring by subrogation the rights of the claimant to recover
those costs and expenditures for corrective action for which
the fund has compensated the claimant, from the person
responsible or liable for the unauthorized release. A
claimant. is precluded from receiving double compensation for
the same injury.

In an action brought pursuant to this chapter seeking
damages for corrective action or third-party liability, the
court shall permit evidence and argument as to the replacement
or indemnification of actual economic losses incurred or to be
incurred in the future by the claimant by reason of insurance
benefits, governmental benefits or programs, or from any other
source. ,

1l1. EXCLUSION OF PUNITIVE DAMAGES. The fund shall not be

liable in any case for punitive damages.
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3ec. 43. NEW SECTION. 455G.13 FUND NOT SUBJECT TO
REGULATION.,

The fund, including but not limited to insurance coverage
offered by the insurance account, is not subject to regulation
under chapter 502 or title XX, chapters 505 through 523C,

Sec. 44. NEW SECTION. 455G.14 FUND NOT PART OF THE IOWA
INSURANCE GUARANTY ASSOCIATION.

Notwithstanding any other provisions of law to the

contrary, the fund shall not be considered an insurance
company or insurer under the laws of this state and shall not
be a member of nor be entitled to claim against the Iowa
insurance guarantee association created under chapter 515B.

Sec. 45. NEW SECTION. 455G.15 FINANCIAL INSTITUTION
PARTICIPATION IN FUND.

The board may impose conditions on the participation of a
financial institution in the fund. Conditions shall be
reascnably intended to increase the quantity of private
capital available for loans to tank owners or operators Qho
are small businesses within the meaning of section 455G.2.
Additionally, the board may offer incentives to financial
institutions meeting conditions imposed by the board.
Incentives may include extended fund coverage of corrective
action or third-party liability expenses, waiver of co-payment
or deductible requirements, or other benefits not offered to
other participants, if reasonably intended to increase the
quantity of private capital available for loans by an amount
greater than the increased costs of the incentives to the
fund.

Sec. 46. NEW SECTION. 455G.16 ‘' MERGED AREA SCHOOLS
EDUCATION.

1. The board shall adopt certification procedures and
standards for the following classes of persons as underground
storage tank installation inspectors:

a. A licensed engineer, except that if underground storage

tank installation is within the scope of practice of a
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particular class of licensed engineer, additional training
shall not be required for that class. A licensed engineer for
whom underground storage tank installation is within the scope
of practice shall be an "authorized inspector", rather than a
"certified inspector".

b. A fire marshal.

2. The board shall adopt approved curricula for training
engineers and fire marshals as a precondition to certification
as underground storage tank installation inspectors.

3. The board shall adopt approved curricula for training
persons to install underground storage tanks in such a manner
that the resulting installation may be certified under section
455G.11, subsection 7.

4. The board shall require by rule that all certified or
authorized underground storage tank inspectors register with
the board and that all persons trained to perform or
performing certified tank installations register with the
board. A person's failure to register shall not affect the
person's certification, or the certification of an otherwise
eligible installation performed by that person, but rules may
provide for a civil penalty of no more than fifty dollars.

The board may provide a list of registrants to any interested

person. The board may impose a fee for registration to

recover the costs of administering the registration account.
DIVISION VIII

Sec. 47. 1If any provision of this Act or the application
thereof to any person is invalidated, the invalidity shall not
affect the provisions or application of this Act which can be
given effect without the invalidated provisions or
application, and to this end the provisions of this Act are
severable.

However, if a finding of invalidity relates to the
environmental protection charge, the following conditions
apply:

1. To the extent a person or class of persons is
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determined not to be liable for future payments of the .
environmental protection charge, that person or class of
persons shall not be eligible for benefits from, or to
participate in any manner in, the Iowa comprehensive petroleum
underground storage tank fund.

2. If a person or class of persons is entitled to a refund
of any amount of the environmental protection charge
previously collected or is —:herwise relieved of any liability
to the Iowa comprehensive petroleum underground storage tank
fund under this Act, that person or class of persons shall be
liable for the refund of all benefits previously received from
the fund and shall not be eligible for benefits or to
participate in any manner in the fund. The fund is entitled
to a setoff of any environmental prbtection charge refund
liability against the person's liability to the fund to refund
any benefits received. Insurance premiums previously received
shall not be refundable even though a person becomes
ineligible for participation in the fund or for the receipt of
benefits from the fund after paYment. '

Any contract entered into by a tank owner or operator, or
other recipient of fund benefits, in the course of
administration or implementation of this Act, shall include as
a condition of the contract, terms consistent with this
section, to assure reciprocity of obligation and benefits as
provided.

Sec. 48. Section 455G.11 is repealed effective July 1,
2004.

Sec. 49. Section 455G.10 is repealed effective July 1,
1999. ‘

Sec. 50. Sections 455G.6 and 455G.7 are repealed effective
July 1, 2009. , ;

Sec. 51. This Act, being deemed of immediate importance,
takes effect upon enactment.

EXPLANATION

This bill creates a state fund for petroleum underground
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storage tanks to provide a means for owners and operators of
such tanks to comply with federally mandated technical
standards and financial responsibility regulations. The fund
is supervised by a board consisting of state officials
involved in the issues implicated and persons with experience
in insurance or actuarial services. The fund is to be managed
by a professional administrator retained by the board as an
independent contractor.

The fund has three major components. A remedial account
provides a social cost spreading mechanism to pay for
correcting existing leaks. An environmental protection charge
on petroleum diminution is the primary funding mechanism for
the remedial account. Annual revenue from the environmental
protection charge is limited to twelve million dollars. The
existing storage tank management fee is also increased fifty
dollars per tank to provide moneys fof the fund. The owner or
operator remains responsible for a portion of the cost of a
corrective action under the remedial account in the form of a
copayment equal to the greater of five thousand dollars or
twenty-five percent of the cost of the corrective action. The
owner or operator also remains solely responsible for any
third-party liability incurréd.

A local option remedial action property tax credit is
offered owners and operators to permit local governments to
assist tank owners or operators pay their share of any
remedial action expenses. The tax credit will also free
cashflow to permit an owner or operator to service any debt
incurred for corrective action or to install new tanks to meet
federal technical standards.

The second component is a loan guarantee account. The loan
guarantee account may make referrals to private lenders
obligated to make certain loans as a.condition of
participation in the remedial account. The loan guarantee
account may also, in cooperation with a private lender

guarantee a loan to a qualified small business tank owner or
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operator. The loan guarantee account's primary sources of
income are any loan guarantee service fees imposed and moneys
budgeted by the fund's board from the proceeds of the
environmental protection charge. The loan guarantee account
is to provide capital for bringing the state's tank population
into compliance with federal technical standards for tank
construction , installation, and monitoring within the
allotted time. A tank not in compliance with federal
technical or financial responsibility requirements must be
closed within sixty days of the effective compliance date.
Cleanup of existing leaks and upgrading or replacement of
old tanks to satisfy the new federal technical standards is a
precondition to obtain insurance coverage under the third
component, the insurance account, or from the few private
insurers offering insurance. The insurance account will offer
coverage for prospective releases of petroleum to insurable
tanks and to tank installers. During the first five years of
the insurance account, coverage will be offered for a fixed
annual premium increasing by fifty dollar increments from one
hundred dollars per tank in year one to three hundred dollars
per tank in year five. The fixed premiums may require
subsidization of the insurance account by the environmental
protection charge or other sources of fund income. After the
first five years insurance account coverage will only be
offered on an actuarially sound, risk-factor-adjusted basis,
i.e., the owner or operator will pay a tank premium for
coverage, based upon the risk presented to the insurance
account by that tank. Private insurance coverage is not
generally available to tank owners and operators at this time
to satisfy the federal requirement to maintain proof of
financial responsibility. Federal law requires a person with
less than ten thousand gallons per month average throughput to
maintain $500,000 per occurrence and $1,000,000 aggregate
coverage to satisfy both potential corrective action and
third-party liability in the event of a future release. In
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contrast, the remedial fund for existing leak:s only provides
coverage for corrective action, not third-party liability.
The owner or operator remains responsible for third-party
liability under state and federal law, but is not required to
maintain proof in advance of the ability to pay a third-party
claim should it arise on an existing leak. Larger owners and
operators are required to maintain $1,000,000 per occurrence
and up to $2,000,000 aggregate coverage. It is anticipated .
that private insurance will be offered in the future based
upon the experience of the insurance account and improvements
to the general tank population to make more tanks insurable.
The bill contains an automatic repeal, or sunset, of the
insurance account in fifteen years based on this assumption of
limited need. ,

The fund is to be capitalized by revenue bond issues
authorized by the board, and issued by the Iowa finance
authbrity. The bonds will be repaid out of the proceeds of
the environmental protection charge, loan guarantee service
fees, investment income, third-party enforcement and
collection actions, insurance premiums, and other fund
revenues. To permit issuance of marketable bonds at a
favorable rate of interest, thé bill provides for the creation
of capital reserve funds to permit debt service on the bonds
to continue in the event of a revenue shortfall. The board
will report a shortfall to the governor and general assembly
for resolution prior to the exhaustion of the capital reserve
funds.

The tank fund and its components are to be managed in an
actuarially sound manner, with the environmental protection
charge and premiums adjusted within allowed limits, as
necessary, to prevent resort to the backup funding mechanism.
The bonds permit spreading the cleanup costs which are
incurred in the first two to five years over fifteen years,
reducing the annual revenue required in any one year.

The bill provides for the automatic repeal, or sunset of
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its various provisions. The loan account is repealed at the ‘
end of ten years and the new bonding authority and

environmental protection charge are repealed or eliminated at

the end of fifteen years. Under federal law all tanks must be

improved to current technical standards within that time

period. The insurance account is repealed at the end of

fifteen years in expectation that with an improved tank

population and better experience, private insurance will be
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generally available by then. The bill provides a temporary
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transition mechanism from the unregulated environment to the

-
o

new federal regulatory regimen. Existing state statutes and
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rules qualify as a federally approved state program. This
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bill assists owners and operators to comply with the program.
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An approved state program may administer the regulations at
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the state level and is eligible to receive moneys from the

—
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federal underground storage tank trust fund if a release
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causes more than $1,000,000 in coverage, or if a responsible
owner, able to pay for a required cleanup cannot be found. .

—
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Certain penalties are imposed or authorized in the bill to
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encourage or compel compliance, including the authorization of
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treble punitive damages for certain intentional acts,

N
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including failure to respond to a release of petroleum as

N
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ordered by the director of the department of natural
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resources, failure to register a known underground storage
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tank subject to registration requirements, and intentional

N
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failure to report a known release. Penalties, both civil and

N
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criminal, are imposed with relation to the collection

N
[0 ]

procedures for the environmental protection charge. The bill
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takes effect upon enactment. The bill may include a state

w
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mandate as defined in chapter 25B.
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HOUSE FILE 447
FISCAL NOTE

A fiscal note for HOUSE FILE 447 is hercby submitted pursuani to Joint Rule i7.
Data wused ia developing this fiscal note is avallable from the Legislative
Fiscal Burcau to members of the Legislature upon request.

liouse File 447 preovides for the remedial ciean up and insurance of the State's
underground gpetroleum storage tank population, The bil. adds 530 to the
present tanik  management fee ot $13 (Section 4558.479, Code of Jowa},
establishes 2 state subsidized per rank insurance prem.um ~f §.00 with $50 per
ycar increasas, provides for a petroleum dim:nution fce with o meximum ansual
revevue  cay of §12,000,000, establishes 2 local op!iorn property tax reduction,
and  creales 2 locan guarantee mechanism for gualifisd tank replacements.

Drminarion i ldefined 2s the pelrolzum relcased iuin rne environnent prio-
i1, intended  use. [ne rate of  diminct:ion 1s definec as 0.1 percent oY the
petroleum placed “n an underground stcorage Canv.

Tae depisiature  espisyed  the firm of Alexander & Alaexandar ag an actuary Lo

dehermine  the estimated cost of the remedial. pouraras and Loan propgrams =8
weil as the “ingnoial assumptions associated with tne brmd 1ssues.  The repdri
provided by Alexander & Alexandor 18 b2 basis for tie cost estimales within

tihizn Fiscal Note.

i. $70,000,000 remedial bond issue.

7. 71,000,000 insurancz hond issue,
. 2,200,000,060 gallons of perroleum praducts are soid in Iowa each year.
&, 22,837 tanks are registered in the stale.

I 9% of the repgistered tank populaLion are oresently 'eaking.

5.  The average remedial clean up will cos: $98,821.

i 8,006 tanks «ill Join rthe insurance Ffund in the first year, 10,000
additional in the second and 4,000 mere i the thi=d,

. 2% o©f ths nsured tanks wiil deveispy i2aks ia each of the ftirst thre-
years, with 14 developing !eaks each year thereafrter.

9. [nsured leaks will cosL an average of $73,000 in remedial clean up anc

third pariy liabtlity.

Fiscal Effec::

The Fund wi'l be responsible for a total remecial cican up of §81,163,221, with
a majority of the costs lncurred in the first four years. The five year cost to
the fund for the subsidized insurance gpregram will be $101,927,920. Qver

{ifteen years, the ican account will expericnce $271,077 in loan defaults. The
ki ~otal  cost of  admirnistration of the fund «wiil be $4,150,000. Bond interest

<111 total $119,782,468.
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L The Fond will receive ircome from soveral gources.  Interest on the unspent

halances in the wvarioss tunds will vonerate $30,868,029, the tank insuranca

premium: wiil bring 1o 520,000,008, and rhe per gallon diminurion fee will

generate $188,000,000 over 1S years.

The following *abls details the revenues and expenses associated wirh the
operation of  the Fund. The numbers are gounded to the cearzst 5100,000.  The

H expenses are alter Lhe co-payment, deductible, recovered moneys and avallohoe
iederal funds are applied,

TOTAL 1% YEAR PRUGRAM PROJEZCTION

thond Interest Paid 5 119,800,0C0

Remedial Clean i 81,250,000
Insurance Losses 101,990,900
Loan Account Losses 306,000
Fund Administration 4,200,000

$ 307,400,000

[nterest or ifund Rai., § 30,800,000

Tank Ilns., Prem:ium 20,000,000
Diminuticn Fee 130,000,000
ver Tank Fee 16,500,000

$ 247,300,000

RBased on the cost agsumptions within the Alexander & Alexander reporct, the Ways
& Means amendment will underfund the problem by $4,000,000 ser year for the 1S
yeas 1fe of the program. The funding shorolald will not develop 1L the number
ot leaking tanks are less than projected, the cost per clean up is iess, the
rate o7 payout is slower, interesrt rares fall, and/or the §$12,000,000 per year
revaenue cap is ratsed,

‘b othe per tsuk taoe, remedial fee, and insurance premjum costz are all passed
a0 Le the consumer, Lhis prepram wi.l incrzase the price of petroleum produccs
by approximately 66% of cne cent per palion ($0.0066),

No estimate of the fiscal 1mpact on local governments of the local cption
propecrly tax reduction provision can ge derermipned. Additional funding for
iepartment of Natural Resources activities associated with this bill should not
be necessary. At this time, no «stimate of increased costs to rthe Department

cf Revenue and Finance 1s available.

(LSB 1458hv, JWR)

D MARCH 2, 1989 BY DENNIS PROUTY, FISCAL DIRECTOR
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"ISCAL NOTE

e

A ftiscal nole for AMENDMONT H-3285 TC H.F. 447 i: bereby schiitted pursuanr 1o
Joing  Rule 7. Data used in developing this {isczl note is asvailable {rom ihe
tegisiative Ficcal Bureaw te members of the Leglisiature upon reoquest.

Amendment  H-3285 to House File 447 requires the Waste Manapgemenl Authority
Division of the Jowa Department of Natural Resources toi desipnate cne facitity
to accepl used underground storage tanks for {inal disposail, forbid disposal of
tanks 1n  iandf:il (with the exception of <the approved site, ii it is a
tandfill), and adopt rules governing the processing and disposal ol tanks by

the designated disposal siLe.

The amendment also provides that the Jowa Comprehensive Petroleum Underpround
Storage Tank Fund shall compensate the designated site for the difference
between the cost of disposal and the scrap value ot the tank.

Asﬂumgtigns:

- The averapge tank size 1s 16,000 gallons.

The average tank weighs 7,000 pounds.

The average disposal cost is $750 per tank.

The average value of scrap steel 1s $0.05 per pound.

> Disposal of an average of 225 ranks esach year for the first five years,
and 50 tanks annually in the final ten years will be needed.

6. All tanks will be disposed of at the designated site.

W e R
. .

Eiggql‘ﬁffegi:

Fach tank disposed of at the designated disposal site will requirve a payment to
the site of $400. This translates to a total fiscal impact on the fund of

$650,000.

The cost to the Waste Management Authority would not be substantial. However,
the Authority does not presently have a procedure for designating the disposal
of a material at a single sire.

{1.8B 1458hv.2, JWR)
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HOUSE FILE 447

following:

"Cec. . NEW SECTION., 455B.490 USED STORAGE
TANK DISPOSAL.

The waste management authority shall designate c¢ne
facility within the state for the acceptance of used
underground storage tanks for final disposal. The
facility shall accept any underground storage tank
originally sited within the state, provided that the
facility may require as a condition of acceptance,
reasorable preparation, procedures, and informaticn
regarding the tank to facilitate safe processing and
disposal. A sanitary landfill, other than the
designated facllity if the facility is a sanitary
landfill, shall not accept underground storage tanks
for disposal. A commercial scrap metal or recycier
may accept a tank for processing. The Iowa
comprehensive petroleum underground storage tank fund
shall compensate the designated tank disposal facility
for the costs associated with processing or disposal
of a tank delivered to the facility for final disposal
pursuant to this section, minus any amounts received
by the facility for scrap or salvage. The facility
shall not charge a fee to an owner or operatcr of the
underground storage tank as a condition of acceptance.
The waste management authority shall adopt rulies as
necessary to govern the processing and disposal of
underground storage tanks by the designated tank
disposal facility."”

2. By renumbering as necessary.

By DE GROOT of Lyon

23285
' amend House File 447 as foilows:
: 1. Page 26, by inserting before line 31. the
3
4
5
6
7
8
9
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HOUSE FILE 447

B-3288

1 Amend House File 447 as tollows:

2 1. pPage 32, by striking lines 27 through 32, and
3 inserting the following:

1 "d. Two public members appointed by the governor
S and confirmed by the senate to staggered four-year

& terms, except that of the first members appcinted, one
7 public member shall be appointed for a term of two

8 years and one for a term of four years. A public

9 member shall have experience o:r expertise 1in one or
10 more of the following fields:

11 {l) Financial markets.

12 {2) Environmental or safety regulation or environ-
i3 mental interests.

14 A public member shall not have a conflict of

!$ interest. For purposes of this section a "conflict ot
16 interest" means an affiliation, past or present, with
17 the regulated tank community, or with a person or

18 property and casualty insurer offering competitive

19 jnsurance or other means of financial assurance or

20 which previously offered environmental hazard

21 insurance for a member of the regulated tank

22 community."

By DODERER of Johnson

H-3288 FILED MARCH 2, 1989
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HOUSE FILE 447
H-3295

Aamend House File 447 as follows:

1. Page 32, by inserting after line 17, the
following:

“ . The state, the general fund of the state, or
any other funé of the state, other than the Iowa
comprehensive petroleum underground storage tank func,
is not liable for a claim or cause of action in
connection with a tank not owned or operated by the
state, or agency of the state. All expenses incurred
by the fund shall be payable solely from the fund and
no liability or obligation shall be imposed upon the
state. The liability of the fund is limited to the
extent of coverage provided by the account under which
a claim is submitted, subject to the terms and
conditions of that coverage. The liability of the
fund is further limited by the moneys made available
to the fund, and no remedy shall be ordered which
would require the fund to exceed 1its then current
funding limitations to satisfy an award or which would
restrict the availability of moneys for higher
priority sites. The state is not liable for a claim
presented against the fund.”

2. Page 44, line 3, by inserting after the word
"reasonable" the following: ", except that in no case
may a loan guarantee satisfy more than ninety percent
of the outstanding balance of a loan”.

3. Page 47, by inserting after line 14, the
following:

" . The insurance account may offer, at the
buyer's option, a range of deductibles. A ten
thousand dollar deductible policy shall be offered.”

4. By renumbering as necessary.

By OSTERBERG of Linn

OO N O U W L) N
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HOUSE FILE 447

H-3296
1 Amend Hcuse File 447 as follows:
2 1. Page l, line 27, by inserting before the word
3 "determine" the following: "to".
4 2. Page 8, line 17, by striking the word "tank"
S and inserting the following: "“tank,".
6 3. Page 11, by striking lines 3 and 4, and
7 1nserting the following:
] "6. To revoke a permit the director shall serve
9 notice as required by secticn 17A.18 to the permit
10 holder infoiming that person of the".
11 4. Page 14, line 2, by inserting before the word
12 "quarterly" the following: "“calendar".
13 5. Page 17, line 3, by striking the word
14 "adopted" and inserting the following: "discharged”.
15 6. Page 18, line 1 by striking the words and
16 figures "sections 445.6 and 445.7" and inserting the
17 following: “this chapter”.
18 7. Page 22, by striking lines 28 through 33.
19 8. Page 24, line 1, by inserting after the word
20 "board" the following: "of supervisors".
21 9. Page 27, line 6, by striking the word "twenty-
22 three"” and inserting the foilowing: "Twenty—-three".
23 10. Page 30, line 16, by striking the word
24 "purpose" and inserting the following: “purposes".
25 11. vPage 33, line 15, by striking the words
26 "development of" and inserting the following:
27 "develop".
28 12. Page 33, line 16, by striking the words
29 "establishment of" and inserting the following:
30 "establish",
31 13. Page 33, line 18, by striking the words
32 "determination of" and inserting the following:
33 "determine".
34 14. Page 44, line 12, by striking the word
35 "administrator™ and inserting the following: “board”.
36 15. Page 45, line 17, by striking the word "any."
37 and 1inserting the following: "any,". ‘
38 16. Page 45, line 20, by striking the words
39 "prepared by the administrator and".
40 17. Page 53, line 23, by striking the word "cc-
41 payment" and .inserting the following: "copayment”.
42 18. By renumbering as necessary.

By HATCH of Polk

B-3296 FILED MARCH 6, 1589
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Act relating to petroleum underground storage tanks, by

creating a state fund and an administrative board and
procedures for the fund, authorizing the fund to expené moneys
for remedial action, tank improvement loan guarantees, and the
offering of insurance to satisfy federal prcof of financial
responsibility requirements, imposing an environmental
protection charge on petroleum diminution and providing for
the collection of the charge, ilncreasing the storage tank
management fee, authorizing revenue bond 1ssues and the
creation of capital reserve funds to assure and facilitate
timely payment of revenue bond obligations, authorizing a
local option remedial action property tax credit, providing
civil and criminal penalties, providing future auvtomatic
repeals, and providing effective dates.

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

House Amendments eewesess
Deleted Lanquage

TLSB 1458HV 73
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DIVISION I

Section 1. LEGISLATIVE FINDINGS. The following findings

support the establishment of the Iowa comprehensive petroleum
underground storage tank fund and imposition of the
environmental protection charge authorized by this aAct for the
purposes of the fund:

1. Maintenance of Iowa's petroleum distribution network,
particularly in rural Iowa, is dependent upon the provision of
moneys to cleanup existing petroleum releases and the
availability of financing at affordable interest rates for
petroleum underground storage tank improvements to permit
compliance with mandated federal technical and financial
responsibilizy standards.

2. Private financing at low-interest rates for small
business owners and operators of petroleum underground storage
tanks is generally not available due to the potential
liability for petroleum releases which financial institutions
are unwilling to incur and the high cost of compliance with
federal regulatory standards.

3. It is necessary to provide a reasonable means to share
the cost of cleanup of past and existing petroleum leaks to
make the Iowa petroleum underground storage tank population
insurable and environmentally safe, and to protect groundwater
safety for the citizens of the state. Because of the nature
of the problem of underground petroleum leaks and releases it
is inherently difficult if not impossible to discover each
release, past, present, and future, and tg determine all the
responsible parties, in a timely manner and with reasonable
administrative expenses. Further, even if the responsible
persons could be identified, the potential damages often far
exceed an individual's ability to pay. The environmental
protection charge is intended to have all potentially
responsible parties pay in exchange for the availability of
certain benefits fto a responsible party who is able to be

identified, subiject %o certain conditions.
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The environmental protection charge is predicated on the
amount of petroleum which is released or otherwise escapes
from the petroleum distribution network within the state prior
to being dispensed for its intended uses. After studying the
issue of leaking underground storage tanks for more than two
legislative sessions, including an interim study committee,
and with reliance upon the active insurance division working
group which included industry participation, the general
assembly finds that a reasonable estimate of this "dimirnution”
is one-tenth of one percent of the petroleum entering
petrcleum underground storage tanks. Various sources were
relied upon in determining this diminution rate, including but
not limited to the following:

a. Ernst and Whinney study for the Michigan Petroleum
Association, which concluded that among various factors
supporting Michigan's "shrinkage and evaporation tax credit”
(substantially similar to Iowa's), "physical shrinkage" and
"losses from other factors™ (which included spillages)
accounted for one and thirty-four hundredths percent of
petroleum volume. Dimipnution is not identical to "shrinkage
and evaporation” as used for tax credit purposes. Diminution
contains no "administrative cost" consideration and is not
primarily concerned with evaporation. Because of this, it is
not significant that diesel, being significantly less volatile
than gasoline, is less subject to evaporation. Diesel does
experience spillage and leakage, and thus "diminutioa",.

b. The Tillinghast actuarial study of the Iowa
comprehensive petroleum underground storage tank fund prepared
for the general assembly in 1987, and the studies of tank leak
rates cited in the Tillinghast report, and various federal
environmental protection agency reports collected by
legislative staff and the general assembly, support the
finding that all petroleum products, including gasoline and
diesel fuel, experience diminution,

c. &nalysis of the Iowa shrinkage and evaporation tax

-2=-
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credit claims, a portion of which is attributable to product
loss and spillage, using the Ernst and Whinney's approach,
yields similar results, indicating that in Iowa, one and
thirty-four hundredths percent of the total volume of
petroleum products entering the state's petroleum distribution
system is diminution, or loss of product into the environment.

d. The Alexander and Alexander actuarial report prepared
for the general assembly in 1988, also supports the finding of
diminution and the reasonableness of the diminution rate
determined., The Alexander and Alexander report includes an
opinion letter from Ernst and Whinney. The letter is based on
the research performed for their Michigan study and
information supplied to Ernst and Whinney regarding the Iowa
tank population, Iowa's antidiversicnary amendment, and the
definition of diminution and diminution rate. The letter
relates that the range of physical shrinkage was twenty-nine
hundredths percent through nine-tenths percent. Based on this
range it 1s reasonable to conclude that a petroleum tank in
Iowa would experience diminution; that the diminution rate
chosen by the general assembly is substantially less than the
normal 1ndustry average for diminution as defined; and that
the diminution rate of one tenth of one percent is below the
range of actual diminution likely to be experienced by any
owner or operator. The general assembly finds that a
reasonable and conservative estimate of the diminution rate 1is
one~tenth of one percent, and one-tenth of one percent shall
be the diminution rate used for purposes of the environmental
protection charge.

A particular owner or operator may be able to demonstrate
that that owner or operator has not experienced this presumed
rate of diminution over a specific time period, but that
should not be a defense to payment of the environmental
protection charge. The diminution rate is an average over
time. There can be no proof that the same owner or operator

may not experience a catastrophic release in the future and

_3_
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thus experience greater than average diminution.

The environmental protection charge is based on the
statewide average diminution and in deference to the range of
debate the actual diminution rate selected is well below the
actual statewide average determined by the legisiative fiscal
bureau. Average diminution 1s used to provide a fair, pro
rata distribution of the fee when it is impossible and
impractical to determine every person's liability on an
individual basis.

All who pay the environmental protection charge benefit
directly or indirectly from the imposition of the charge and
the extension of the benefits from the fund, made possible by
the charge. A scurce of recovery for releases bhenefits the
individual and the industry, not least because the federal
government mandates proof of financial responsibility. Each
member of the requlated tank community benefits by assistance
to the entire petroleum distribution network. If each were to
pay for only that individual's releases or reported
"diminution" it would be impossible to comply with federal
financlal responsibility requirements, and the social benefits
of risk spreading and sharing the social costs would be
precluded as well.

The distributicon of the costs of remedial action through
the pro rata environmental protection charge is determined to
be the most reasonable, fair, and equitable way of providing
assistance to the regulated tank community to comply with
federal financial responsibility regulations for both
practical administrative considerations and policy reasons.

4. Private market insurance is currently not generally
avallable for environmental hazards like petroleum releases,
due to a lack of actuarial experience and uncertainty as to
the extent of liability.

5. Tank owners and operators must often make capital
improvements as a precondition to obtaining insurance, aven

when insurance 1s available.




ﬁ—‘\

S.F. _Hr. H ey

6. Because federal requlations will require tanks to be
insured, or otherwise demonstrate financial responsibility, .
for amounts ranging from five hundred thousand dollars to one

million dollars per occurrence on or before October 26, 1990,

it is necessary to provide an interim means of providing

insurance or a showing of financial responsibility and to

encourage the development of private market sources of

insurance or other private financial guarantees,

9 7. The creation of a state assistance account initially

W~ N s W

10 capitalized by revenue bond issues will make available the

11 necessary capital to finance remedial actions, to improve

12 storage tanks to required standards, and to provide insurance
13 on an interim basis until a competitive private insurance

14 market develops. The use of bonds to spread the high initial
15 cost of conversion to federal standards will maximize Iowa's
16 receipt of federal matching funds, reduce the impact upon

17 service and preserve the availability of petroleum products 1in
18 rural Iowa by offering financing to owners and operators of

19 tanks, including local gas stations and factories, at .
20 favorable interest rates with reduced administrative costs.

21 8. The storage of petroleum in underground storage tanks
22 poses a hazard to public health and welfare by endangering

23 so0il and groundwater with petroleum contamination.

24 Groundwater containing one part of petroleum per one million
25 parts of water exceeds safe drinking water standards.

26 Petroleum experiences diminution by its nature, by the methods
27 of transportation, by storage, and by human error and

28 mechanical failure. The means and funding mechanism to take
29 prompt corrective action upon discovery of a petroleum release
30 are necessary to protect the public health and welfare. To

31 protect and restore the state's vital groundwater, it is

32 necessary and essential that the state use all practical means
33 to control or eliminate pollution hazards posed by petroleum
34 underground storage tanks.

35 9. The public health and safety of the state will benefit .

_S_.




from providing new methods to finance the capital outlays
required to repair, upgrade, and replace petroleum underground
storage tanks by small business owners of such tanks.

10. All of the purposes stated in this section are public
purposes and uses for which public moneys may be borrowed,
expended, advanced, loaned, or granted.

DIVISION 11
Sec. 2, LEGISLATIVE INTENT. It is the intent of this Act

[« RS B ¢ N N Y S

to assist owners and operators, and especially small
businesses, to comply with the minimum federa! technical and
financial responsibility standards and to protect and improve
the quality of Iowa's environment by correcting existing
petroleum underground storage tank releases and by prevention
and early detection of future releases to minimize cdamages and
costs to soclety.

Implementation and interpretation of this aAct shall
recognize the following additional goals: to provide adequate
and reliable financial assurance for the costs of corrective
action for preexisting petroleum underground storage tank
releases; to create a financial responsibility assurance
mechanism that provides certainty, sufficiency, and
availability of funds to cover the costs of corrective action
and third-party liability for prospective releases.

The fund created in this Act is intended as an interim
measure to address the short-term unavailability of f£inancial
responsibility assurance mechanisms in the private market.
This Act shall be administered to promote the expansion of
existing assurance mechanisms and the creation of new ones, so
that the insurance account may be phased out and discontinued
when market mechanisms are generally available.

To minimize societal costs and environmental damage, speed
is of the essence in gesponding to a release and taking
corrective action,

DIVISION III
Sec. 3, NEW SECTION. 220.202 AUTHORITY TO ISSUE ICWA

-6-
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TANK ASSISTANCE BONDS.
The authority shall assist the Iowa comprehensive petroleum
underground storage tank fund as provided in chapter 455G.
DIVISION IV
Sec. 4. NEW SECTION. 424.1 TITLE -- DIRECTOR'S
AUTHORITY.
1. This chapter is entitled "Environmental Protection

Charge on Petroleum Diminution”.

2. fThe director's and the department's authority and power
under chapter 421 and other provisions of the tax code
relevant to administration apply to this chapter, and the
charge imposed under this chapter is imposed as if the charge
was a tax within the meaning of that chapter or provision.

3. The director shall enter into a contract or agreement
with the board to provide assistance requested by the board.
Policy issues arising under this chapter or chapter 455G shall
be determined by the board, and the board may be joined as a
real party in interest when a policy issue is raised.

Sec. 5. NEW SECTION. 424.2 DEFINITIONS.

As used in this chapter, unless the context otherwise

reguires:

1. "Charge" means the environmental protection charge
imposed upon petroleum diminution pursuant to section 424.3.

2. "Charge payer" means a depositor, receiver, or tank
owner or operator obligated to pay the environmental
protection charge under this chapter.

3. "Board" means the Iowa comprehensive petroleum
underground storage tank board.

4. "Department" means the department of revenue and
finance.

5. "Depositor” means the person who deposits petroleum
into a tank subject to regulation under chapter 455G.

6. "Diminution" means the petroleum released into the
environment prior to its intended beneficial use.

7. "Director" means the director of revenue and finance.
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8. "Fund” means the Iowa comprehenszive petroleum
underground storage tank fund.

9. "Owner or operator" means "owner or operater” as used
in chapter 455G.

10. "Petroleum" means petroleum as defined in secuicn
455G.2.

11. "Recejiver" means, if the owner or operator are not the
same person, the person who, under a contract between the
owner and operator, is responsible for payment for petroleum
deposited into a tank; and 1f the owner and operator cf & tnank

are the same person, means the owner.

12. "Tank" means an underground storage tank subiect to
regulation under chapter 455G.

Sec, 6. NgZW SECTION. 424.3 ERVIRONMENTAL PROTECTION

CHARGL IMPOSED UPON PETROLEUM DIMINUTION.
1. A depositor shall collect from the receiver of

petroleum deposited into a tank, the environmental protection
charge imposed under this section each time petroleum 1s
deposited into the tank, and pay the charge to the department
as directed by this chapter.

2. The environmental protection charge shall be egual to
the total volume of petroleum deposited in a tank multiplied
by the diminution rate multiplied by the cost factor.

3. The diminution rate is one tenth of one percent.

4. Diminution equals total volume of petroleum deposited
multiplied by the diminution rate established in subsection 3.
5. The cost factor is an amount per gallon of diminution

determined by the board pursuant to this subsection. The
board, after public hearing, may determine, or may adijust, the
cost factor to an amount deemed sufficient by the board to
maintain the financial soundness of the fund, in light of
known and expected expenses, known and expected income frcm
other sources, the volume of diminution presumed by law to
occur, the debt service and reserve requirements for tnéat

portion of any bonds issued for the fund, and any other

-8-
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factors determined to be significant by the board, including
economic reasonableness to owners and operators. The board
may determine or adjust the cost factor at any time after the
effective date of this Act, but shall at minimum determine the
cost factor at least once each fiscal year.

6. The cost factor shall not exceed an amount which is
reasonably calculated to generate more than twelve million
dollars in annual revenue from the charge, excluding penalties
and interest, if any. If the board determines that to
maintain the financial soundness of the fund the cost factor
should be higher than allowed by the twelve million dollar cap
on annual revenues, the board shall, on or before January 1 of
each calendar year, make and deliver to the governcr and the
general assembly the board's certificate stating the sum per
year required to maintain financial scundness of the fund.
Within thirty days after the beginning of the session of the
general assembly next following the delivery of the
certificate, the governor may submit to both houses printed
coples of a budget including the sum, if any, requirad to
maintain the financial soundness of the fund, or other
proposed legislative solutions to eliminate the shortfall,

7. The environmental protection charge shall be reduced or
eliminated upon the later of fifteen years after the effective
date of this Act or such time as the trust fund provided for
under section 455G.9 is created, and ils actuarially sound, and
self-sustaining. The environmental protection charge may be
reinstated as provided in section 455G.9, subsection 3.

8. The environmental protection charge is imposed on one
tenth of one percent of the total volume of petroleum
deposited in a tank at the time of deposit as provided by this
chapter.

Sec. 7. NEW SECTION. 424.4 ADDING OF CHARGE.

& depositor shall, as far as practicable, add the charge
imposed under this chapter, or the average equivalent of the
charge, to the depositor's sales price for the petroleum

-9
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constitucte a part of the depositor's price, shall be & deb

from tne receiver ho the depositor until paid, and shail be

recoverable at law in the same manner as other debts.

Sec. 8. NEW SE_C,_“P'ION. 424.% DEPOSITOR PERMITS REQGUIRED -
APPLICATIONS -- REVOCATION.
~. 1t 1s unlawful for any person to deposit petroleum into

& tank in this state, unless a depositor permit has been

A depositor shall
An

issued to that perscn under this section.

file with the department an application for a permit.
appiication for a permit shall be made upon & form prescribed
by the director and shall set forth the name under which the
applicant transacts or intends to transact business, the

location or locations of the applicant's place of business,
and any other information as the director may require. The
application shall be signed by the owner if a natural person;

in the case of an association or partnership, by a member or

partner; in the case of a corporation, by an executive officer
or some person specifically authorized by the corporation to
sign the application, to which shall be attached the written
evidence of the perscn's authority.

2. The department may deny a permit to an applicant who is
substantially delinquent in paying a tax due, or the interest
or penalty on the tax, administered by the department at the

time of application. If the applicant is a partnership, a

permit may be denied if the partner is substantially
delinquent in paying any delinguent tax, penalty, or interest.

3. A permit is not assignable and is valid only for the
person in whose name it is issued.

4. A permit issued under this chapter is valid and
effective until revoked by the department.

5. If the holder of a permit fails to comply with any cf
the provisions of this chapter or any order or rule of the
department or is substantially delinguent in the payment of a

tax or charge administered by the department or ths interest

_1_0._
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or penalty on the tax or charge, the director may revoke the
permit.

6. To revoke a permit the director shall serve notice as
required by section 17A.18 to the permit holder informing that
person of the director's intent to revoke the permit and of
the permit holder's right to a hearing on the matter. If the
permit holder petitions the director for a hearing on the

proposed revocation, after giving ten days' notice of the time

and place of the hearing in accordance with section 17A.18,
subsection 3, the matter may be heard and a decision rendered.
The director may restore permits after revocation. The
director shall adopt rules setting forth the period of time a
depositor must wait before a permit may be restored or a new
permit may be issued. The waiting period shall not exceed
ninety days from the date of the revocation of the permit,.

Sec. 9., NEW SECTION. 424.6 EXEMPTION CERTIFICATES FOR
RECEIVERS OF PETROLEUM UNDERGROUND STORAGE TANKS NOT SUBJECT
TO FINANCIAL RESPONSIBILITY RULES,

l. The department of natural resources shall issue an
exemption certificate in the form prescribed by the director

of the department of natural resources to an applicant who is
an owner or coperator of a petrcleum underground storage tank
which is exempt, deferred, or excluded from regulation unrder
chapter 455G, for that tank. The director of the department
of natural resources shall revoke and require the return of an
exemption certificate if the petroleum underground storage
tank later becomes subject to chapter 455G pursuant to section
455G.1. A tank is subject to chapter 455G when the federal
regulation subjecting that tank to financial responsibility
becomes effective and not upon the effective compliance date
unless the effective compliance date is the effective date of
the regulation.

2. Liability for the charge is upon the depositor and the
receiver unless the depcsitor takes in good faith from the

receiver a valid exemption certificate and records the

_ll_
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exemption certificate number and related transaction
information required by the directcr and submits such
information as part of the environmental protecticon charge
return. If petroleum is ceposited Intc a tank, purstuani. Fo o a
valid exemption certificate which is taken in good faith by
the depositcr, and the receiver iz liable for the charge, ine
receiver is solely liable for the charge and shail remit tne
charge directly to the department and thisg chaprter appiies to
that receiver as if the receiver was a depcsitor.

3. A valid exemption certificate 1s an exempticn
certificate which is complete and correct according to the
requirements of the director of the department of natural
resourcas.

4. A valid exemption certificate is taken in good faitn by
the depcsitor when the depositor nas exercised that caution
and diligence which honest persons of ordinary prudence would
exercise in handling their own business affairs, and includes
an honesty of intention and freedom from knowledge of
circumstances which ought to put one ubon inguiry as to tne
facts. A depositor has constructive notice of the classes of
exempt, deferred, or excluded tanks, 1In order for a depositor
to take a valid exemption certificate in good faith, the
depositor must exercise reasonable prudence to determine the
facts supporting the valid exemption certificate, and if any
facts upon such certificate would lead a reasonable person to
further inguiry, then such inquiry must be made with an honest
intent to discover the facts.

5. If the circumstances change and the tank becomes
subject to financial responsibility regulations, the tank
owner or operator is liable solely for the charges and shall
remit the charges directly to the department of revenue and
finance pursuant to this chapter.

6. The board may waive the requirement for an exemption
certificate for one or more classes of exempt, deferrel, or

excluded tanks, if in the board's judgment an exemption

_12_
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certificate is not required for effective and efficient
collection of the charge. If an exemption certificate is not
required for a class pursuant to this subsection, the
depositor shall maintain and file such records and information
as may be required by the director regarding depcsits into a

tank subject to the waiver.
Sec. 10. WNEW SECTION. 424.7 DEPQOSIT OF MONEYS «~- FILING

OF ENVIRONMENTAL PROTECTION CHARGE RETURN.
1. A depositor shall, on or before the last day of the

A
W
w
<C ‘
C WO~ e W R

month following the close of each calendar quarter during
11 which the depositor is or has become or ceased being subject
12 to the provisions of section 424.3, make, sign, and file an
13 environmental protection charge return for that calendar
14 quarter in such form as may be required by the directeor. The
15 return shall show information relating to gross receipts from
16 the deposit of petroleum into underground storage tanks, the
17 volume of petroleum deposited into tanks subject to the
18 charge, and any claimed exemptions, exclusions, or deductions,
13 the receipts subject to the charge, a calculation of charges
20 due, and such other information for the period covered by the
21 return as may be required by the director. The depositor may
22 be granted an extension of time not exceeding thirty days for
23 f1ling a guarterly return, upon a proper showing of necessity.
24 If an extension is granted, the depositor shall have paid by
25 the thirtieth day of the month following the close of the
26 quarter ninety percent of the estimated charges due.
27 2. If necessary or advisable in order to ensure the
28 payment of the charge imposed by this chapter, the director
29 may require returns and payment of the charge to pe made for
30 other than quarterly periods.
31 3. Returns shall be signed by the depositor or the
32 depositor’'s duly authorized agent, and must be duly certified
, 33 by the depositor to be correct.
34 Sec. 1l1. NEW SECTION. 424.8 PAYMENT OF ENVIRONMENTAL
35 PROTECTION CHARGE.

_13_
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1. The charge levied under this chapter is due and payable
in calendar quarterly installments on or before the last day
of the month following each quarterly period except as
otherwise provided in this section.

2. Every permit holder at the time of making the return
required hereunder, shall compute and pay to the department
the charges due for the preceding period.

3. a. If a receiver fails to pay charges imposed by this
chapter to the depositor required to collect the charge, then
in addition to all of the rights, obligations, and remedies
provided, the charge is payable by the receiver directly to
the department, and this chapter applies to the receiver as if

O O N OO0 1 W W N =

i e
w N = o

the receiver were a depositor.
b. If a depositor subject to this chapter sells the

=
EIFS

depositor's business or stock of petroleum or quits the
business, the depositor shall prepare a final return and pay

o
N o

all charges due within the time required by law. The
immediate successor to the depositor, if any, shall withhold a

ot
@

sufficient amount of the purchase price, in money or money's
worth, to pay the amount of delinquent charge, interest, or

NN
= O WO

penalty due and unpaid. If the immediate successor of the
business or stock of petroleum intentionally fails to withhold

NN
w N

the amount due from the purchase price as provided in this

N
>

paragraph, the immediate successor is personally liable for
the payment of the delinquent charges, interest, and penalty
accrued and unpaid on account of the operation of the business

NN
[©) O}

by the immediate pfedecessor depositor, except when the

NN
[« BN

purchase is made in good faith as provided in section 424.6.

N
O

However, a person foreclosing on a valid security interest or

w
o

retaking possession of premises under a valid lease is not an

w
—

"immediate successor" for purposes of this paragraph. The

W
N

department may waive the liability of the immediate successor

w
w

under this paragraph if the immediate successor exercised good
faith in establishing the amount of the previous liability.
Sec. 12. NEW SECTION. 424.9 BOND FOR ENVIRONMENTAL

w w
g b
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PROTECTION CHARGE COLLECTION.

The director, when necessary and advisable in order to
secure the collection of the environmental protection charge
imposed by section 424.3, may require a depositor to file a
bond with the director. The bond shall assure collection by
the department of the amount of the charge required to be
collected or the amount actually collected by the depositor
required to file the bond, whichever is greater. The bond
shall be issued by a surety company authorized to conduct
business in this state and approved by the commissioner of
insurance as to solvency and responsibility, in an amount as
the director may fix, to secure the payment of the charge, and
penalty due or which may become due. 1In lieu of the bond,
securities, or cash shall be kept in the custody of the
department and securities may be sold by the director at
public or private sale, without notice to the depositor, if it
becomes necessary to do s$o in order to recover any charge and
penalty due. Upon a sale, any surplus above the amounts due
under this section shall be returned to the person who
deposited the securities.

Sec. 13. NEW SECTION 424.10 TFAILURE TO FILE RETURN --
INCORRECT RETURN,

1. As soon as practicable after a return is filed and in
any event within five years after the return is filed tne

department shall examine it, assess and determine the charge
due if the return is found to be incorrect, and give notice to
the depositor of such assessment and determination as provided
in subsection 2. The period for the examination and
determination of the correct amount of the charge is unlimited
in the case of a false or fraudulent return made witn the
intent to evade the charge or in the case of a failure tc file
a return, If the determination that a return 1s incorrect is
the result of an audit of the books and records of the
depositor, the charge, or additional charge, if any 1s found
due, shall be assessed and determined and the notice to tne

-15~
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depositoer shall be given by the department within one year

w
(%

after the completion of the examination of the bccks ar
records.
2. 1If a return required by this chapter is not fiied,

<a
r

w

if a return when filed is incorrect or insufficient and th
maker fails to file a corrected or sufficient return within
twenty days after the return is required by notice from the
Gepartment, the department shalil determine the amcunt of
Charge due from such information as the depar:ment may be able
to obtain and, if necessary, may estimate the charge on the
basis of external indices or factors. Thne department shall
give notice of such determination to the person liable for the
charge. Such determiration shall finally and irrevocably £ix
the charge unless the person against whom it is assessed
shall, within thirty days after the giving of notice ¢of such
determination, apply to the director for a hearing or unless
the director on the director’s motion shall reduce the charge.
At such hearing evidence may be cffered to support such
determination or to prove that it 1is incorrect. After such
hearing the director shall give notice of the decision to the
person liable for the charge.

Sec. 14. NEW SECTION. 424.11 ENVIRONMENTAL PROTECTION
CHARGE LIEN -- COLLECTION -~ ACTION AUTHORIZED.

Whenever a person liable to pay a charge retuses or

neglects to pay the charge, the amount, including any
interest, penalty, or addition to the charge, together with
the costs that may accrue in addition thereto, shall be a lien
in favor of the state upon all property and rights to
property, whether real or perscnal, belonging to that person.
The environmental protection charge lien shall attach at
the time the charge becomes due and payable and shall continue
for ten years from the time the lien attaches unless sooner
released or otherwise discharged. The lien may be extended,
within ten years from the date the lien attaches, by filing

for record a notice with the appropriate county officiai of

_16-.
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the appropriate county and from the time of such filing, the _
lien shall be extended to the property in such county for ten .

years, unless sooner released or otherwise discharged, with no

limit on the number cof extensions. The director shall charge
off any account whose lien is allowed to lapse and may charge
off any account and release the ccrresponding liern before the
lien has lapsed if the director determines under uniform rules
adopted by the director that the account is uncollectable or
collection costs involved would not warrant collecticon of the
amount due.

In order to preserve the lien against subsequent
mortgagees, purchasers, or judgment creditors, for value and
without notice of the lien, on any property situated in a
county, the director shall file with the recorder of the
county, in which the property is located, a notice of the

lien,

The county recorder of each county shall record an
environmental prctection charge lien in the "index of income i
tax liens". .

The recorder shall endorse on each notice of lien the day,
hour, and minute when received and preserve the notice, and
shall immediately index the notice in the index book and
record the lien in the manner provided for recoréing real
estate mortgages, and the lien shall be effective from the
time of its indexing.

The department shall pay a recording fee as provided in
section 331.604, for the recording of the lien, or for its
satisfaction.

Upon the payment of a charge as to which the director has
filed notice with a county recorder, the director shall
immediately file with the recorder a satisfaction of the
charge and the recorder shall enter the satisfaction on the
notice on file in the recorder's office and indicate that fact
on the index.

The department shall proceed, substantially as provided in .
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y- to oollect al: charges and penali:=s as soon as

c le afler the same beccme delingueni, excelt Zpnat 2o
oropeity of the depositor shall be exempt from the payment of
the charge. 1Ia the event serv.ce has not been made on a
distress warrant by the officer o whom addressed within five
days frcm the date the distress warrant was received by the
officer, the auchorized revenue agents of the department are
hereby empowered Lo serve and make return of the warrant to
the clerk of the district court of the county named in the
distress warrant, and all subseguent procedure shall be in
compliance with chapter 626.

The attorney general shall, upen the request of the
director, bring an action at law or in equity, as the facts
may justify, without bond, to enforce payment of any charges
and penalties, and in such action the attorney general shall
have the assistance of the county a:storney of the county in
which the action is pending.

It is expressly provided that the foregcocing remedies of the
state shall be cumulative and that no acticn taken by the
director or attorney general shall be construed to be an
election on the part of the state or any of its officers to
pursue any remedy hereunder to the exclusion of any other
remedy provided by law.

Sec. 15. NEW SECTION., 424.12 RECORDS REQUIRED.

It shall be the duty of every depositor required to make a
report and pay any charge under :this chapter, to preserve such
records as the director may require and it shall be the duty
of every depositor to preserve for a pericd of five years all

invoices and other records; and all such books, invoices, and
other records shall be open to examination at any time by the
department, and shall be made available within this state for
such examination upon reasonable notice when the director
shall so order. When requested to do s0 by any person from
whom a charge payer is seeking credit, or with whom the charge

payer is negotiating the sale of any persconal property, or by
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any other person having a legitimate interest in such

information, the director, upon being satisfied that such a
situation exists, shall inform such person as to the amount of
unpaid charges due by the charge payer under the provisions of
this chapter. The giving of such information under such
circumstances shall not be deemed a violation of section
422.72 as applied to this chapter.

Section 422.72 applies to this chapter as if the
environmental protection charge were a tax.

Sec. 16. NEW SECTION. 424.13 DISPUTED DIMINUTION RATE --
APPEAL INVOLVING ENVIRONMENTAL PROTECTION CHARGE.

1. A depositor's, receiver's, or other person's challenge
of the diminution rate, if allowed, shall be subject to a

clear and convincing burden of proof.

2. An appeal of the environmental protection charge or any
act of the director or department under this chapter shall be
heard as a contested case pursuant to chapter 17A.

3. The petiticner shall file with the clerk of the
district court a bond for the use of the respondent, with
sureties approved by the clerk, in penalty at least double the
amount of charge appealed from, and in no case shall the bond
be less than fifty dollars, conditioned that the petitiocner
shall perform the orders of the court.

4. An appeal may be taken by the charge payer or the
director to the supreme court of this state irrespective of
the amount involved.

Sec. 17. NEW SECTION. 424,14 REVISION OF CHARGE.

A charge payer may appeal to the director for revision of

the charge, interest, or penalties assessed at any time within
sixty days from the date of the notice of the assessment of
charge, additional charge, interest, or penalties. The
director shall grant a hearing and if, upon the hearing, the
director determines that the charge, interest, or penalties
are excessive or incorrect, the director shall revise them
according to the law and the facts and adjust the computation

_19-.
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of the charge, interest, or penalties accordingly. f“he
director shall notifv the charge payer by mail of the result
of the hearing and shall refund to the charge payer the
amount, if any, pald in excess of the charge, interest. or
penalties found by the director to be due, with interest after
sixty days from the date of payment at the rate in effect
under section 421.7 for each month or a fraction of a month.
The director may, c¢n the director's own motion at any time,
abate any portion of charge, interest, or penalties which the
director determines is excessive in amount, ¢r errcneously or
1llegally assessed. The director shall prepare quarterly
reports, which shall be included in the annual statistical
reports required under section 422.75, summarizing each case
in which an abatement of charge, interest, or penalities was
made under this section, but a report shall not disclose the
identity of the charge payer.

Sec. 18. NEW SECTION. 424,15 ENVIRONMENTAL PROTECTION
CHARGE REI'UND.

If it appears that, as a result of mistake, ar amount of a

charge, penalty, or interest has been paid which was noct due
under the provisions of this chapter, then such amount shall
be credited against any charge due, or to become due, on the
books of the department from the person who made the erroneous
payment, or such amount shall be refunded to such person by
the department. A ciaim for refund or credit that has not
been filed with the department within five years after the
charge payment upon which a refund or credit is claimed became
due, or five years after such charge payment was made,
whichever time is the later, shall not be allowed by the
director.

Sec. 19. NEW SECTION. 424.16 NOTICE IN CHANGE QF
DIMINUTION RATE -- SERVICE OF NOTICE.

1. The board shall notify each person who has previously

filed an environmental protection charge return at least
forty-five days in advance of the start of any calendar
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1 quarter during which either of the following will occur:
33“-2 a. An administrative change in the diminution rate becomes

3 effective.
4 b. The environmental protection charge is to be
5 discontinued or reimposed pursuant to section 455G.9. Notice
6 shall be provided by maiiing a notice of the change to the
7 address listed on the person's last return. The mailing of
8 the notice is presumptive evidence of the receipt of the
9 notice by the person to whom addressed. The board shall also
10 publish the same notice at least twice in a paper of general
11 circulation within the state at least forty-five days in
12 advance of the first day cf the calendar quarter during which
13 a change in paragraph "a" or "b" becomes effective.
14 2. A notice authorized or required under this section may
15 be given by mailing the notice to the person for whom it is
16 intended, addressed to that person at the address given in the
17 last return filed by the person pursuant to this chapter, or
18 1f no return has been filed, then to any address obtainable.
19 The mailing of the nctice is presumptive evidence of the
20 receipt of the notice by the person to whom addressed. Any
21 period of time which is determined according to this chapter
3@%@ 22 by the giving of notice commences to run from the date of
3323 mailing of the notice.
24 3. The provisions of the Code relative to the limitation
25 of time for the enforcement of a civil remedy shall not apply
26 to any proceeding or action taken to levy, appraise, assess,
27 determine, or enforce the collection of any charge or penalty

28 provided by this chapter.

29 Sec. 20. NEW SECTION, 424,17 PENALTIES -- QOFFENSES --
30 LIMITATION,
33131 1. If a depositor fails to remit at least ninety percent

32 of the charge due with the filing of the return on or before
33 the due date, or pays less than ninety percent of any charge
34 required to be shown on the return, excepting the period
between the completion of an examination of the books and
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records cof a charge payer and the giving c¢f notice to the

charge payer that & charge or additional charge 1s dus, chcre
shall be added to the charge a penalty of fifteen percent of
the amount of the charge due, except as provided in secticn
421.27. In case of wiilful failure tc file a return or
willful filing of a false return with intent to evade charges,
in lieu of the peralty otherwise provided in this subsection,
there shall be adcéed t¢ the amcunt regulred to be shown as a
charge on the return seventy-five percent of the amount of the
charge. The charge payer shall alsc pay interest co the
charge or additional charge at the rate in effect under
section 421.7 for each month counting each fraction of a month
as an entire month, computed from the date the return was
required to be filed. The penalty and interest shall be paid
to the department and disposed of in the same manner as other
receipts under this chapter. Unpalc penalties and interest
may be enforced in the same manner as the charge imposed by
this chapter.

2. A person who willfully attempts to evade a charge
imposed by this chapter or the payment cf the charge or a
person who makes c¢r causes to be made a false or fraudulent
return with intent to evade the charge imposed by this chapter
or the payment of charge tax is guilty of a class "D" felony.

3. The certificate of the director tec the effect that a
charge has not been paid, that a return has not been filed, or
that information has not been supplied pursuant to this
chapter, shall be prima facle evidence thereof.

4. For purposes of determining the place of trial, the
situs of an offense specified in this section is in the county
of the residence of the person charged with the offense,
unless the person is a nonresident of this state or the
residence of the person cannot be established, in which event
the situs of the offense is in Polk county.

5. A prosecution for an offense specified in this section

shall be commenced within six years after its commission.
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DIVISION V .
Sec. 21. NEW SECTION. 427B.18 LOCAL OPTION REMEDIAL

ACTION PROPERTY TAX CREDIT -- PUBLIC HEARING.
1. A city council, or a county board of supervisors for

property not under the jurisdiction of a city, may provide by
ordinance for a partial or total property tax credit
sufficient to produce a reduction in tax over the permitted
period not exceeding the actual portion of the costs paid by
the owner or operator of an underground storage tank in
connection with a remedial action for which the Iowa
comprehensive petroleum underground storage tank fund shares
in the cost of corrective action., The credit shail be taken
on the property where the underground tank is situated.

"Actual portion of the costs paid by the owner or operator
of an underground storage tank 1n connection with a remedial
action for which the Iowa comprehensive petroleum underground
storage tank fund shares in the cost of corrective action" as
used in this division means the amount determined by the .
fund's board, or the board's designee, as the administrator of
the Iowa comprehensive petroleum underground storage tank
fund.

2. The ordinance may be enacted not less than thirty days
after a public hearing is held in accordance with section
358A.6 in the case of a county, or section 362.3 in the case
of a city. The ordinance shall designate the length of time
the partial or total credit shall be available, and shall
include a credit schedule and description of the terms and
conditions of the credit.

3. In adopting the ordinance a city council or county
board of supervisors must find that the proposed tax credit

would further the community interest in protecting its
drinking water supply or the preservation of convenient
access, competition, business, and industry within the
municipality, or other public interests.
4. To grant a credit under the provisions of this section .

_23_.
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the ccunty beard of superviscrs shall compliy with all of the

requirements imposed by this chapter upon the city zouncil of
a city.
Sec. 22. NEW SECTION. 427B.19 PERIOD OF REMEDIAL ACTION

TAX CREDIT.

The maximum permitted period of the tax credit uncer this
division is ten years. However, the city council cr beoard of
supervisors may impose such terms and ceaditions upon the
credit as it, in its sole discretion, deems reasonable to
accomplish its intended goals; for instance, by way of example
and nct exclusicon, 1f a city council or board of superviscrs
granted a credit tc assist in the protection of lecal drinking
water supplies and to preserve local access to petroleum, the
council cr board cculd provide that if the property ceases to
be used for gasoiine marketing or distribution, the partial or
total credit shall not be allowed for subsequent years.

Sec. 23, NEW SECTION. 4275.20 APPLICATION FOR CREDIT BY
UNDERGROUND STORAGE TANK OWNER OR OPERATOR.

An application shall be filed by an cwner or operatcr of an
eligible underground storage tank for each property for which
& credit is sought. The application for credit shall be filed
by the owner cr operator with the county treasurer by February

1 of the calendar year following the calendar year in which a
cost of remedial action was pald by the owner or operator and
the credit shall apply to property taxes payable in the
following fiscal year. Applications for credit shall be made
on forms prescribed by the director of revenue and finance and
shall contain information pertaining to the nature of the
release, the cost of corrective action, and other information
deemed necessary by the director.

Sec, 24. NEW SECTION, 427B.21 CREDIT MAY BE REPEALED.

If in the opinion of the city council or the county bcard

of supervisors continuation of the credit granted pursuant to
this division ceases to be of benefit to the city or county,
the city council or the county board of supervisors may repeal
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the ordinance authorized by section 427B.18, but all existing
credits shall continue until their expiration.
DIVISION VI
Sec. 25. Section 155B.471, subsection 3, Code 1989, is
amended by adding the folliowing new unnumbered paragraph:
NEW UNNUMBERED PARAGRAPH. "Owner" does not incluce a

person, who, without participating in the management or
operation of the underground storage tank or the tank site,
holds indicia of ownership primarily to protect that person's
security interest in the underground storage tank or the tank
site property, prior to obtaining ownership or control through
debt enforcement, debt settlement, or otherwise.

Sec. 26. Section 455B.471, subsection 5, Code 13989, 1s
amended to read as follows:

5. "Release" means spiliing, leaking, emitting,

discharging, escaping, leaching, or disposing of a regulated

substance, including petroleum, from an underground storage

tank intc groundwater, surface water, or subsurface soils.
Sec. 27. Section 455B.471, Code 1989, is amended by adding
the following new subsections:
NEW SUBSECTION. 8. "Board" means the Iowa comprehensive

petroleum underground storage tank fund board.

NEW SUBSECTION. 9. "Corrective action" means an action
taken to minimize, eliminate, or cleanup a release to protect
the public health and welfare or the environment. Corrective

action includes, but is not limited to, excavation of an

underground storage tank for the purpose of repairing a leak

or removal of a tank, removal of contaminated soil, disposal

or processing of contaminated soil, and cleansing of

groundwaters or surface waters. Corrective action does not

include replacement of an underground storage tank.

Corrective action specifically excludes third-party liability.
NEW SUBSECTION. 10. "Fund" means the Iowa comprehensive

petroleum underground storage tank fund.
Sec. 28. Section 455B.479, Code 1989, is amended to read
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a2s follows:
4558.479 STORAGLE TANK MANAGEMENT FLL.

An owner or operator of an underground storage tank shall

pay an annual storage tank management fee of fifteen sixty-
five dcllars per tank of over one thousand one hundred gallcns
capacity. %he Twenty-three percent of the fees ccllected

shall se deposited in the stcrage tank management account of

the groundwater protection fund. Seventy-seven percent of the

fees collected shall be deposited in the Iowa comprehensive

petroleum underground storage tank fund created in chapter

455G,
Sec. 29%. Section 455B.477, Code 1989, is amended by adding

the following new subsections:
NEW SUBSECTION. 7. The civil penalties recovered by the

state or the petroleum underground storage tank fund in
connection with a petrcleum undergrouné storage tank under
this part of this division or chapter 455G shall be credited
to the fund created in section 455G.3 and allocated between
fund accounts accerding to the fund budget.

NEW SUBSECTION. 8. "Petroleum" means petroleum, including

crude oil or any fraction of crude oil which is liquid at
standard conditions of temperature and pressure (sixty degrees
Fahrenheit and fourteen and seven-tenths pounds per sguare
inch absolute}.

Sec., 30. NEW SECTION. 455B.490 USED STORAGE TANK
DISP0OSAL.

The waste management authority shall designate one facility

within the state fcr the acceptance ©f used undergrouna

storage tanks for final disposal. The facility shall accept

any underground storage tank originally sited within the

state, prcvided that trhe facility may guire as a condition

re
of acceptance, reasonable preparation, procedures, and

information regarding the tank to facilitate safe processing

and disposal. A sanitary landfill, other than the designated

facility 1f the facility is a sanitary landfili, shall not
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accept underground storage tanks for disposal. A commercial .
scrap metal or recycler may accept a tank for processing. The

lowa comprehensive petroleum underground storage tank fund

shall compensate the designated tank disposal facility for the

costs associated with processing or disposal of a tank
delivered to the facility for final disposal pursvant to this

e - Y T - S

section, minus any amounts received by the facility for scrap
or salvage. The facility shall not charge a fee to an owner

9 or operator of the underground storage tank as a condition of
10 acéeptance. The waste management authority shali adopt rules

[#2]

11 as necessary to govern the processing and disposal of
12 underground storage tanks by the designated tank disposal

13 facility.
14 Sec. 31. Section 455E.11, subsection 2, paragraph d, Code

15 1989, is amended to read as follows:
16 d. A storage tank management account. All fees coilected
17 pursuant to section 455B.473, subsection 5, and section
408, 18 455B.479, shall be deposited in the storage tank management .
33{l-19 account. Funds shall be expended for the following purposes:
20 {1) One thousand doilars is appropriated annually to the
21 Iowa department of public health to carry out departmental
22 duties under section 135.11, subsections 20 and 21, and
3¥g}23 section 139.35.
3324 (2) Seventy Twenty-three percent of the moneys deposited
25 in the account annually, up to a maximum of three hundred
26 fifty thousand dollars, are appropriated to the department of
27 natural resources for the administration of a state storage

28 tank program pursuant to chapter 455B, division IV, part 8,

2% and for programs which reduce the potential for harm to the

30 environment and the public health from storage tanks.

31 {3) Fer-the-£fiseal-year-beginning-duty-17-1987;-and-ending
32 June-367-19887-twenty-five-thouzand-dotiara-is-eppropriated

33 from-the-aceount-to-the-diviaten-of-rnsurance-for-payment-of
34 costs-itneunrred-in-the-estabtishment-of-the-ptan-of-operationa

35 program-regarding-tire-finanetalt-responsibility-of-owners-and .
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operators-of-underground-storage-tanks~-which-seore-patralteums
t4+ The remaining funds in the account are appropriated
annually to the department-of-naturait-resenrces-for-tie

funding-of-state-remediai-cteanup-effores lowa comprehensive

petroleum underground storage tank fund.
DIVISION VII
Sec. 32. NEW SECTION. 455G.1 TITLE -~ SCOPE.
1. This chapter is entitied the "Iowa Comprehensive

Petroleum Underground Storage Tank Fund Act".

2. This chapter applies to a petrcleum underground storage
tank required to maintain proof of financial responsibility
under federal law, from the effective date of the regulation
of the federal environmental protection agency governing that
tank, and not from the effective compliance date, unless the
effective compliance date of the regulation is the effective
date of the regulation. An owner or operator of a petroleum
underground storage tank required by federal law to maintain
proocf of financial responsibility for that underground storage
tank, cr who will be required on a date definite, is subiect
tc this chapter and chapter 424.

a. Bs of the effective date of this Act, tanks excluded by
the federal Resource Conservation and Recovery Act, subtitle |
I, included the following:

(1) A farm or residential tank of one thousand one hundred
gallons or less capacity used for storing motor fuel for
noncommercial purposes.

(2) A tank used for storing heating cil for consumptive
use on the premises where stored.

{3) A septic tank.

(4) A pipeline facility, including gathering lines,
regulated under any of the following:

(a) The federal Natural Gas Pipeline Safety Act of 1968.

(b) The federal Hazardous Liquid Petroleum Pipeline Safety
Act of 1979.

(c) State laws comparable to the provisions of the law
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referred to in subparagraph subdivision (a) or (b}.

{5) surface impoundment, pit, pond, or lagoon.

(6)

(7) flow~through process tank.

(8) A liguid trap cr associated gathering lines directly
related to oil or gas production and gathering operations.

(9) A storage tank situated in an underground area, such

storm water or wastewater collection system.

[

as a basement, cellar, mine working, drift, shaft, or tunnel,
1f the storage tank is situated upon or above the surface of
the floor to permit inspection of its entire surface.

b. As cof the effective date of this Act, tanks exempted or
excluded by United States environmental protection agency
financial responsibility regulations, 40 C.F.R. § 280.90,
included the following:

(1) OUnderground stcrage tank systems removed from
operation, pursuant to applicable department of natural
resources rules, prior to the applicable federal compliance
date established in 40 C.F.R. § 280.91.

(2) Those owned or cperated by state and federal
governmental entities whose debts and liabilities are the
debts and liabilities of a state or the United States.

(3) Any underground storage tank system holding hazardous
wastes listed or identifiable under subtitle C of the federal
Solid Waste Disposal Act, or a mixture of such hazardous waste
and other regulated substances.

(4) Any wastewater treatment tank system that is part of a
wastewater treatment facility regulated under section 307(b})
or 402 of the federal Clean Water Act.

(5) Equipment or machinery that contains regulated
substances for operational purposes such as hydraulic lift
tanks and reservoirs and electrical equipment tanks.

{6) Any underground storage tank system whose capacity is
one hundred ten gallons or less.

(7} Any underground storage tank system that contains a de

minimis concentration of regulated substances.
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(8) Any emergency splll or overflow containment

1

underground storage tank system that is expeditiously emptied

after use.

o W

{9} Any underground storage tank system that is part of an

emergency generator system at nuclear power generation

Sy

facilities regulated by the nuclear regulatory commission

-]

under 10 C.F.R. pt. 50, appendix A.

8 (10) Airport hydrant fuel distribution systems.

S (11) Underground storage tank systems with field-

10 constructed tanks.

11 c. If and when federal law changes, the department of

12 natural resources shall adopt by rule such additional

13 requirements, exemptions, deferrals, or exclusions as reguired

14 by federal law. It is expected that certalin classes of tanks

15 currently exempted or excluded by federal regulation will be

16 regulated by the United States environmental protection agency

17 in the future. A tank which is not required by federal law to

(

18 maintain proof of financial responsibility shall not be

19 subject to department of natural resource rules on proof of

20 financial responsibility.
21 Sec. 33. NEW SECTION. 455G.2 DEFINITIONS.
22 As used in this chapter unless the context otherwise

23 requires:

24 1. "Authority" means the Iowa finance authority created in
25 chapter 220.
26 2. "Board" means the Iowa comprehensive petroleum

27 undergrcound storage tanxk fund board.

3@@,33H328 3. "Bond" means a bond issued by the authority for the
29 fund.
30 4., MCorrective action” means an action taken to minimize,

31 eliminate, or clean up a release to protect the public health

32 and welfare or the environment. Corrective action includes,

33 but is not limited to, excavation of an underground storage

34 tank for the purpcses of repairing a leak or removal of a
/
’ 35 tank, removal of contaminated soil, and cleansing of
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groundwaters or surface waters. Corrective action does nhot
include replacement of an underground storage tank or other

capital improvements to the tank. Corrective action
specifically excludes third-party liability.

5. "Diminution" is the amount of petroleum which is
released into the environment prior to its intended beneficial
use.

6. "Diminution rate" is the presumed rate at which
petroleum experiences diminution, and 1% equal to one-tenth of
one percent of all petroleum deposited into a tank.

7. "Fund" means the Iowa comprenensive petroleum
undergrcocund storage tank fund.

8. "Improvement" means the acguisition, construction, oOr
improvement of any tank, tank system, or monitoring system in
order to comply with state and federal technical requirements
or to obtain insurance to satisfy financial responsibility
requirements.

9. M"Insurance'" includes any form of financial assistance
or showing of financial responsibility sufficient to comply
with the federal Resource Conservation and Recovery Act or the
Iowa department of natural resources' underground storage tank
financial responsibility rules.

10. "Insurance premium” includes any form of premium or
payment for insurance or for obtaining other forms of
financial assurance, or showing of financial respcnsibility.

11. "Petroleum" means petroleum, including crude oil or
any fraction of c¢rude o0il which is liquid at standard
conditions of temperature and pressure (sixty degrees
Fahrenheit and fourteen and seven-tenths pounds per square
inch absolute}.

12. "Precorrective action value" means the assessed value
of the tank site immediately prior to the discovery of a
petroleum release,.

13. "Small business" means a business that meets all of

the following requirements:

‘



Is independentliy owned and operated.

—

a.

b, Owns at least one, but no more ithan twelve tanks at no
more than two different tank sites.

¢. Has a net worth of two hundred thousand dollars or
less.

14. "Tank" means an underground storage tank for which

proof of firancial responsibility is, or on a date definite

L~ B Wk

will be, required to be maintained pursuant to the federal
S Resource Conservaticon and Recovery Act and the regulations
10 from time to time adopted pursuant to that Act or successor

11 Acts or amendments.

12 Sec. 34. NEW SECTION. 455G.3 ESTABLISHMENT OF IOWA
13 COMPREHENSIVE PETROLEUM UNDERGROUND STORAGE TANK FUND.
14 1., The Iowa comprehensive petroleum underground storage

15 tank fund is created as a separate fund in the state treasury,
16 and any funds remaining in the fund at the end of each fiscal

17 year shall not revert to the general fund but shall remain in

18 the Icowa comprehensive petroleum underground storage tank

B
o,

19 fund. Interest or other income earned by the fund shall be
387, 33t-20 deposited in the fund.
21 2. The board shall assist Iowa's owners and operators of
22 petroleum underground storage tanks in complying with federal
23 envircenmental protection agency technical and financial
24 responsibility regulations by establishment of the Iowa
25 comprehensive petroleum underground storage tank fund. The
26 authority may issue its bonds, or series of bonds, to assist
27 the board, as previded in this chapter.
33”4 28 3. The purposes of this chapter shall include but are not
29 iimited to any of the following:
qug‘BO a. A remedial account to fund corrective action for
31 petroleum releases as provided by section 455G.9.
3?%?32 b. A loan guarantee account, as provided by and to the
33 extent permitted by section 455G.10.
34%84 ¢. An insurance account for insurable underground storage

@ 35 tank risks within the state as provided by section 455G.11.
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d. The state, the general fund of the state, or any other
fund of the state, other than the Iowa comprehensive petroleum

undergreound storage tank fund, is not liable for a claim or

cause of action in connection with a tank not owned or

cperated by the state, cr agency of the state. All expenses
incurred by the fund shall be payable solely from the fund and
no liability or obligation shail be imposed upon the state.
The liability of the fund is limited to the extent of coverage

provided by the account under which a claim is submitted,
subject to the terms and conditions of that coverage. The
liability of the fund is further limited by the moneys made
available to the fund, and no remedy shall be ordered which
would require the fund to exceed its then current funding
limitations to satisfy an award or which would restrict the

availability of moneys for higher priority sites. The state
is not liable for a claim presented against the fund,

Sec. 35, NEW SECTION. 455G.4 GOVERNING BOARD.

1. MEMBERS OF THE BOARD. The Iowa comprehensive petroleum

underground storage tank fund board is established consisting
of the following members:

a. The director of the department of natural resources, or
the director's designee.

b. The treasurer of state, or the treasurer's designee.

c. The commissioner of insurance, or the commissioner's
designee.

d. Two public members appointed by the governor and
confirmed by the senate to staggered four-year terms, except
that of the first members appointed, one public member shall

be appointed for a term of two years and one for a term of

four years. A public member shall have experience or

expertise in cne or more of the following fields:

{1) Financial markets.

(2) Environmental or safety reqgulation or environmental

interests.

A public member shall not have a conflict of interes:. For
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purposes of this section a "conflict of interest” means an

affiliation, past c¢r present, with the regulated tank

community, or with a person or property and casualty lnsurer

offering competitive insurance or other means of financial

assurance or which previously offered environmental nazarg

insurance for a member of the reguiated tank community.

The fi1lling of positions reserved for public
representatives, vacancies, membershilp terms, payment of
compensaticon and expenses, and removal cf members are governed
by chapter 69. Members of the board are entitled to receive
relmbursement of actual expenses incurred in the discharge of
their duties within the limits of funds appropriated to the
board or made available to the fund. Cach member of the board
may also be eligible to receive compensation as provided in
section 7E.6. The members shall elect a voting chairperson of
the board from among the members of the beard.

2. DEPARTMENT COOPERATION WITH BOARD. The director of the
department of natural resources shall cooperate with the board
in the implementation of this part so as to minimize
unnecessary duplication of effort, reporting, or paperwork and
maximize environmental protection.

3. RULES AND EMERGENCY RULES.

a. The board shall adopt rules regarding its practice and
procedures, develop underwriting standards, establish premiums
for insurance account coverage and risk factors, procedures
for investigating and settling claims made against the fund,
determine appropriate deductibles or retentions in coverages
or benefits offered, and otherwise implement and administerx
this chapter.

b. The board may adopt administrative rules under section
17A.4, subsection 2, and section 17A.5, subsection 2,
paragraph "b", to implement this subsection for one year after
the effective date of this section.

¢. Rules necessary for the implementation and collection

of the environmental protection charge shall be adopted on or
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before June 1, 1989.

d. Rules necessary for the implementation and collection
of insurance account premiums shall be adopted prior to
offering insurance to an owner or operator of a petroleum
underground storage tank or other person.

e. Rules related to the establishment of the insurance
account and the terms and conditions of coverage shall be
adopted as soon as practicable to permit owners and operators
to meet their applicable compliance date with federal
financial responsibility regulations.

Sec. 36. NEW SECTION. 455G.5 INDEPENDENT CONTRACTORS TO
BE RETAINED BY BOARD.

The board shall administer the fund. A contract to retain
a person under this section may be individually negotiated,

and is not subject to public bidding requirements.

The bcard may enter into a contract or an agreement
authorized under chapter 28E with a private agency or person,
the department of natural resources, the Iowa finance
authority, the department of revenue and finance, other
departments, agencies, or governmental subdivisions of this
state, another state, or the United States, in connection with
its administration and implementation of this chapter or
chapter 424 or 455B.

The board may reimburse a contractor, public or private,
retalned pursuant to this section for expenses incurred in the
execution of a contract or agreement. Reimbursable expenses
include, by way of example, but not exclusion, the costs of
collecting the environmental protection charge or

administering specific delegated duties or powers of the

board.
Sec, 37. NEW SECTION. 455G.6 IOWA COMPREHENSIVE
PETROLEUM UNDERGROUND STORAGE TANK FUND -- GENERAL AND

SPECIFIC POWERS.
In administering the fund, the board has all of the general

powers reasonably necessary and convenient to carry out its
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purposes and duties and may do any of the following, subject
to express limitaticons contained in this chapter:

l. Guarantee secured and unsecured loans, and enter into
agreements for corrective action, acquisition and construction
of tank Improvements, and provide for the insurance progran.
The loan guarantees may be made to a person or entity cowning
or operating a tank. The board may take any action which 1is
reasonable and lawful to protect its security and to avoid
losses from its lcan guarantees.

2. Acgqguire, hold, and mortgage personal property and real
estate and interests in real estate to be used.

3. Purchase, construct, improve, furnish, equip, lease,
option, sell, exchange, or otherwise dispose of one or more
improvements under the terms it determines.

4. Grant a mortgage, lien, pledge, assignment, or other
encumbrance ©n one Or more improvements, revenues, asset of
right, accounts, or funds established or received in
connection with the fund, including environmental protection
charges deposited in the fund or an account of the fund.

5. Provide that the interest on obligations may vary in
accordance with a base or formula.

6. Contract for the acquisition, construction, or both of
cne or more improvements or parts of one or mcre improvements
and for the leasing, subleasing, sale, or other disposition of
one ©r morze improvements in a manner it determines.

7. The board may contract with the authority for the
authority to issue bonds for the fund. The authority may
issue the authority's bonds in principal amounts which, in the
opinion of the board, are necessary to provide sufficient
funds for the fund, the payment of interest on the bonds, the
establishment of reserves to secure the bonds, the costs of
issuance of the bonds, other expenditures of the authority
incident to and necessary or convenient to carry out the bond
issue for the fund, and all other expenditures of the board

necessary or convenient to administer the fund. The bonds are
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investment securities and negotiable instruments within the
2 meaning of and for purposes of the uniform commercial code.

8. Bonds issued under this section are payable solely and
only out of the moneys, assets, or revenues of the fund, all
of which may be pledged by the bcoard to the payment thereof,
and are not an indebtedness of this state or the authority, or

a charge against the general credit or general fund of the
state or the authority, and the state shall not be liable for
any financial undertakings with respect to the fund. Bonds
issued under this chapter shall contain on their face a
statement that the bonds do not constitute an indebtedness of
the state or the authority.

9. The proceeds of bonds issued by the authority and not
required for immediate disbursement may be invested in any
investment approved by the authority and specified ir the
trust indenture, resolution, or other instrument pursuant to
which the bonds are issued without regard to any limitation
otherwise provided by law.

10. The bonds shall be:

a. In a form, issued in denominations, executed in a man-
ner, and payable over terms and with rights of redemption, and
be subject to such other terms and conditions as prescribed in
the trust indenture, resolution, or other instrument
authorizing their issuance.

b. Negotiable instruments under the laws of the state and
may be sold at prices, at public or private sale, and in a
manner, as prescribed by the authority. Chapters 23, 74, 74A
and 75 do not apply to their sale or issuance of the bonds.

¢. Subject to the terms, conditions, and covenants pro-
viding for the payment of the principal, redemption premiums,
if any, interest, and other terms, conditions, covenants, and
protective provisions safequarding payment, not inconsistent
with this chapter and as determined by the trust indenture,
resclution, or other instrument authorizing their issuance.

11. The bonds are securities in which public officers and
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bodies of this state; political subdivisions of this state;

insurance companies and associations and other persons

[

carrying on an insurance business; banks, trust companies,

savings associaticns, savings and loar associations, and

Fas

H

investment companies; administrators, guardians, executors,
trustees, and other fiduciaries; and other persons authorized
to invest in bonds or other cbligations of the state, may
properly and legaily 1lnvest funds, including capital, in their
control or belonging to them.

12, Bonds must be authorized by a trust indenture,

QU R ~d

resclution, or other instrument of the authority, approved by
the board. However, a trust indenture, resoiution, or other

i
—
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instrument authorizing the issuance of bonds may delegate to

an officer of the issuer the power to negotiate and fix the

=

J 15 details of an issue of bonds.
16 13. Neither the resolution, trust agreement, nor any other
17 instrument by which a pledge is created needs to be recorded
{’ 18 or filed under the Iowa uniform commercial code to be valid,
19 binding, or effective.
20 14. Bonds issued under the provisions of this section are
21 declared to be issued for an essential public and governmental
22 purpose and all bonds issued under this chapter shall be
23 exempt from taxation by the state of Iowa and the interest on
24 the bonds shall be exempt from the state income tax and the
OB, Bli25 state trust and estate tax.
‘3qqi33ﬂ“26 15. Moneys in the fund or fund accounts may be expended
27 for administration expenses, civil penalties, moneys paid
28 under an agreement, stipulation, or settlement, and for the
29 costs of any other activities as the board may determine are
30 necessary and convenient to facilitate compliance with and to
31 implement the intent of federal laws and regulations and this
312 chapter.
33 1l6. The board shall cooperate with the department of
34 natural resources in the implementation and administration of
@ 35 this division to assure that in combination with existing
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state statutes and rules governing underground storage tanks,
the state will be, and continue to be, recognized by the
federal government as having an "approved state account" under
the federal Resource Conservation and Recovery Act, especially
by compliance with the Act's subtitle I financial responsi-
bility requirements as enacted in the federal Superfund
Amendments and Reauthorization Act of 1986 and the financial
responsibility regulations adopted by the United States en-
vironmental protection agency at 40 C.F.R. pts. 280 and 281l.
Whenever possible this division shall be interpreted to
further the purposes of, and to comply, and not to conflict,
with such federal requirements.

Sec. 38. NEW SECTION. 455G.7 SECURITY FOR BONDS -- CAPI-
TAL RESERVE FUND -- IRREVOCABLE CONTRACTS.

1. For the purpose of securing one or more issues of bonds
for the fund, the authority, with the approval of the board,
may authorize the establishment of one or more special funds,
called "capital reserve funds". The authority may pay into
the capital reserve funds the proceeds of the sale of its
bonds and cother money which may be made available to the

authority from other sources for the purposes of the capital
reserve funds. Except as provided in this section, money in a
capital reserve fund shall be used only as required for any of
the fellowing:

a. The payment of the principal of and interest on bonds
or of the sinking fund payments with respect to those bonds.

b. The purchase or redemption of the bonds.

c. The payment of a redemption premium required to be paid
when the bonds are redeemed before maturity.

However, money in a capital reserve fund shall not be
withdrawn if the withdrawal would reduce the amount in the
capital reserve fund to less than the capital reserve fund
requirement, except for the purpose of making payment, when
due, of principal, interest, redemption premiums on the bonds,

and making sinking fund payments winen other money pledged to
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the payment of the bonds is not available [or tne payments.
Income or interest earned by, or increment te, a capital
reserve fund from the investment of all or part of the capital
reserve fund may be transferred by the authority to other
accounts of the fund if the transfer does not reduce the
amount of the capital reserve fund below the capital reserve
fund requirement.

2, If the authority decides to issue bonds secured by a
capital reserve fund, the bonds shall not be issued if the
amount in the capital reserve fund is less than the capital
reserve fund requirement, unless at the time of issuance of
the bonds the authority deposits in the capital reserve fund
from the proceeds of the bonds to be issued or from other
sources, an amount which, together with the amount then in the
capital reserve fund, is not less than the capital reserve
fund requirement.

3. In computing the amount of a capital reserve fund for
the purpose of this section, securities in which all or a
porticn of the capital reserve fund is invested shall be
valued by a reasonable method established by the authority.
Valuation shall include the amount of interest earned or
accrued as of the date of valuation.

4. In this section, "capital reserve fund requirement”
means the amount required to be on deposit in the capital
reserve fund as of the date of computation.

5. To assure maintenance of the capital reserve funds, the
authority shall, on or before July 1 of each calendar year,
make and deliver to the governor the authority's certificate
stating the sum, if any, required to restore each capital
reserve fund to the capital reserve fund requirement for that
fund. Within thirty days after the beginning of the session
of the general assembly next following the delivery of the
certificate, the governcr may submit to both houses printed
copies of a2 budget including the sum, if any, required to

restore each capital reserve fund to the capital reserve fund
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requirement for that fund. A&ny sums appropriated by the
general assembly and paid to the authcrity putsuant to this
section shall be deposited in the applicable capital reserve
fund.

6. All amounts paid by the state pursuant to this section
shall be considered advances by the state and, subject to the
rights of the holders of any bonds of the authority that have
previously been issued or will be issued, shall be repaid to
the state without interest from all available revenues of the
fund in excess of amounts required for the payment of bonds of
the authority, the capital reserve fund, and operating
expenses.

7. If any amount deposited in a capital reserve fund 1is
withdrawn for payment of principal, premium, or interest on
the bonds or sinking fund payments with respect to bonds thus
reducing the amount of that fund to less than the capital
reserve fund requirement, the authority shall immediately
notify the governor and the general assembly of this event and
shall take steps to restore the capital reserve fund to the
capital reserve fund requirement for that fund from any
amounts designated as being available for such purpose.

Sec. 39. NEW SECTION. 455G.8 REVENUE SOURCES FOR FUND.

Revenue for the fund shall include, but is not limited, to
the following, which shall be deposited with the board and
credited to the fund:

1. BONDS ISSUED TO CAPITALIZE FUND. The proceeds of bonds
issued to capitalize and pay the costs of the fund, and
investment earnings on the proceeds except as reqguired for the

capital reserve funds.
2. ENVIRONMENT PROTECTION CHARGE. The environmental

protection charge imposed under chapter 424. The proceeds of
the environmental protection charge shall be allocated,
consistent with this chapter, among the fund's accounts, for
debt service and other fund expenses, according to the fund

budget, resolution, trust agreement, or other instrument

-41-



3*qg333q5

W ~ oo

LY

10
11
12
13
14
15
16
17

° .

19
¢, 3307-20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
9 .

prepared or entered into by the board or authority under
direction of the board.

3. STORAGE TANK MANAGEMENT FEE. That portion of the
storage tank management fee proceeds appropriated to the fund.

4, INSURANCE PREMIUMS. Insurance premium income as
provided by section 455G.11 shall be credited to the insurance
account,

5. COST RECCOVERY ENFORCEMENT. Cost recovery enforgement
net proceeds as provided by section 455G.12 shall be aliccated
among the fund's accounts as directed by the board.

6. OTHER SCURCES. Interest attributable to investment of
morney in the fund or an account of the fund. Monreys in the
form of a devise, gift, bequest, donation, federal or other
grant, reimbursement, repayment, judgment, transfer, payment,
or appropriation from any source intended to be used for the
purposes of the fund.

Sec. 40. NEW SECTION. 455G.9 REMEDIAL PROGRAM.

1, LIMITS OF REMEDIAL ACCOUNT COVERAGE. Moneys in the

remedial account shall only be paid out for the following:

a. Corrective action for a release reported to the
department of natural resources after the effective date of
this Act and on or before October 26, 1990. Third-party
liability is specifically excluded from remedial account
coverage, Corrective action coverage provided pursuant to
this paragraph may be aggregated with other financial
assurance mechanisms as permitted by federal law to satisfy
required aggregate and per occurrence limits of financial
responsibility for both corrective action and third-party
liability, if the owner's or operator's effective financial
responsibility compliance date is prior to October 26, 1990.

b. Corrective action and third-party liability for a
release discovered on or after January 24, 1989, for which a
responsible owner or operator able to pay cannot be found and
for which the federal underground stcrage tank trust fund or

other federal meneys do not provide coverage.
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c. Corrective action and third-party liability for a tank
owned or operated by a financial institution eligible to
participate in the remedial account under section 455G.15 if
the prior owner or operator is unable to pay, if so authorized
by the board as part of a condition or incentive for financial
institution participation in the fund pursuant to section
455G.15.

d. One hundred percent of the costs of corrective action
and third party liability for a release situated on property
acquired by a county for delinguent taxes pursuant to chapters
445 through 448, for which a responsible owner or operator
able to pay, other than the county, cannot be found. A county
is not a "responsible party" for a release in connection with
property which it acquires in connection with delinguent
taxes, and does not become a responsible party by sale or
transfer of property so acquired.

e. For the costs of any other activities which the board
determines are necessary and convenient to facilitate
compliance with and to implement the intent of federal laws
and regqulations and this chapter.

2. REMEDIAL ACCOUNT FUNDING. The remedial account shall
be funded by that portion of the proceeds of the environmental
protection charge imposed under chapter 424 and other moneys
and revenues budgeted to the remedial account by the board.

3. TRUST FUND TO BE ESTABLISHED. When the remedial
account has accumulated sufficient capital to provide
dependable income to cover the expenses of expected future
releases or expected future losses for which no responsible
owner is available, the excess capital shall be transferred to
a trust fund administered by the board and created for that
purpose. Collection of the environmental protection charge
shall be discontinued when the trust fund is created and fully
funded, except toc resclve cutstanding claims. The
environmental protection charge may be reimposed to restore

and recapitalize the zrust fund in the event future losses

-43-



R

}—
[ N e B ¢ B e LY - L Y

o T S SV
[+ A TN 3 B I R S R

W W W W W R RN R R B N B B O M e
AT Y L T A <= S Vo S « IS N~ ) B 6 1 T S Y B R = B V- I + - R

o

deplete the fund so that the board does not expect 1t tc have
sufficient income and assets to cover expected future losses.

4. MINIMUM COPAYMENT SCHEDULZ FOR REMEDIAL ACCOUNT
BENEFITS. An owner or operator who reports a release to the
demartment of natural resources on or before Octcber 26, 1390,
shall pay the greater of five thousand dollars cor twenty-~five
percent of the total costs of corrective action for that
release. The remedial account shall pay the remainder, as
required by federal regqulations, of the tctal cost of the
corrective action for that release, except that a county shall
not be required to pay a copayment in connection with a
release situated con property acquired in connection with
delinguent taxes, as provided in subsection 1, paragraph "d",
unless subsequent to acquisition the county actively operates
a tank on the property for purposes other than risk
assessment, risk management, or tank closure.

5. PRIORITY OF CLAIMS. The board shall adopt rules to
prioritize claims and allocate available money if funds are
not available to immediately settle all current ciaims.

6. RECQVERY OF GAIN ON SALE OF PROPERTY. If an owner or
operator ceases to own or operate a tank site for which
remecdial account benefits were received within five years of
the receipt of any account benefit and sells or transfers a
property interest in the tank site for an amount which exceeds
one hundred twenty percent of the precorrective action value,
the owner or operator shall refund to the remedial account an
amount equal to ninety percent of the amount in excess of one
hundred twenty percent of the precorrective action value up to
a maximum of the expenses incurred by the remedial account
assoclated with the tank site plus interest, equal to the
interest for the most recent twelve-month period for the most
recent bond issue for the fund, on the expenses incurred,
compounded annually. Expenses incurred by the fund are a lien
upon the property recordable and coliectibie in the same

manner as the lien provided for in section 424.11 at the time
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of sale or transfer, subject to the terms of this section.
This subsection shall not apply if the sale or transfer is

pursuant to a power of eminent domain, or benefits.
Sec. 41. NEW SECTION, 455G.10 LOAN GUARANTEE ACCOUNT.

1. The board may create a loan guarantee account to offer

loan guarantees to small businesses for tank and monitcoring
equipment improvements necessary to satisfy federal technical
standards and to become insurable. Moneys from the
environmental protection charge revenues may be used to fund
the loan guarantee account according to the fund budget as
approved by the board. Loan guarantees shall be made on terms
and conditions determined by the board to be reasonablq;
except that 1n no case may & loan guarantee satisfy more than
ninety percent of the ocutstanding balance of a loan.

2. A separate ncnlapsing loan guarantee account is created

within the fund. Any funds remaining in the account at the
end of each fiscal year shall not revert to the fund or the
general fund but shall remain in the account. The loan
account shall be maintained by the treasurer of state. All
expenses incurred by the loan account shall be payable solely
from the loan account and no liability or obligation shall be
imposed upon the state beyond this amount.

3. The board shall administer the loan account under the
direct supervision and direction of the bcard. The board
shall adopt rules to provide loans, guarantees, or interest
buy-downs to financially qualified small businesses for the
purposes of repairing, upgrading, or replacing petroleum
underground storage tanks to meet applicable state or federal
standards. Financial assistance from the account, whether in
the form of a loan, guarantee, or interest buy-down, is
conditioned upon the repair, upgrade, or installation for
which assistance is provided resulting in a state-of-the-art
tank and monitoring system. The board may impose such other
terms and conditions as it deems reasonable and necessary or

appropriate. The board shall take appropriate steps to
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publiclze the existence of the lean account.

4., p£5 a3 condition of eligibility for firancial assistance
from the loan guarantcee account, a small business shall
Gemonstrate satisfactory attempts to obtain financing firom
private lending sources. When applying for loan guarantee
account assistance, the small business shall demonstrate good
faith attempts to obtain financing from at least twc financial
instituticns. The board shall first refer a tank owner or
cperator to a firancial institution eligible to participate in
the fund under section 455G.15: however, if no such financial
institution is currently willing and able %o make the required
loan, the small business shall determine if any of the
previously contacted financial institutions would make the
lpan in participation with the loan guarantee account. The
loan guarantee account may offer to guarantee a loan, or
provide other forms of financial assistance to facilitate a
private loan.

5. The maturity for each lcoan guarantee made by the board
purstant to this chapter shall be the shortest feasible term
commensurate with the repayment ability of the small business
borrower. However, the maturity date ¢f a loan shall not
exceed ten years and the guarantee 1s ilneffective beyond the
agreed term of the guarantee or ten years from initiation of
the guarantee, whichever term 1s shorter.

6. The source of funds for the loan account shall be from
the following:

a. Loan guarantee account income, including loan guarantee
service fees, if any, and investment income attributed to the
account by the board.

b. Moneys allocated to the account by the board according
to the fund budget approved by the board.

c. Moneys appropriated by the federal government or
general assembly and made available to the loan account.

Sec. 42. NEW SECTION. 455G.11 INSURANCE ACCOUNT.

1. INSURANCE ACCOUNT AS A FINANCIAL ASSURANCE MECHANISM.
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The insurance account shall offer financial assurance for a
qualified owner or operator under the terms and conditions
provided for under this section. Coverage may be provided to
the owner or the operator, or to each separately. The board
is not required to resolve whether the owner or operator, or
both are responsible for a release under the terms of any
agreement between the owner and operator.

2., LIMITS OF COVERAGE AVAILABLE. An owner or operator
required to maintain proof of financial responsibility may
purchase coverage up to the federally required levels for that
owner or operator subject to the terms and conditions underx
this section and those adopted by the board.

3. ELIGIBILITY OF OWNERS AND OPERATORS FOR INSURANCE
ACCOUNT COVERAGE. An owner or operator, subject to under-
writing requirements and such terms and conditions deemed
necessary and convenient by the board, may purchase insurance
coverage from the insurance account to provide proof of
financial responsibility provided that a tank to be insured
meets current federal and state technical requirements for a
new tank.

4. ACTUARIALLY SOUND PREMIUMS BASED ON RISK FACTOR
ADJUSTMENTS AFTER FIVE YEARS. The annual premium for
insurance coverage shall ba:

a. For the year July 1, 1989, through June 30, 1990, one
hundred dollars per tank.

b. For the year July 1, 1990, through June 3G, 1991, one
hundred fifty dollars per tank.

¢. For the year July 1, 1991, through June 30, 13992, two
hundred dollars per tank.

d. For the year July 1, 1992, through June 30, 1992, two
hundred fifty dollars per tank.

e. For the year July 1, 1993, through June 30, 1994, three
hundred dollars per tank.

f. For subsequent years, an owner or operator applying for

coverage shall pay an annually adjusted insurance premium for
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coverage by the insurance account. The ooard may only approve

fund ccverage through the payment of a premium esteblished on
an actuarialiy scund basis. Risk factors shail be taken 1nto
account in establishing premiums. Among cther risk factors to
be considered in establishing premiums for coverage, the most
favorable premiums shall be offered to state-of-the-art
underground storage tanks and risk management systems and
practices. It is the intent of the generai assembly that an
actuarially sound premium reflect the risk to the insurance
account presented by the insured. Risk factor adiustmerts
should reflect the range of risk presented by the variety of
tank systems, monitoring systems, and risk management
practices in the general insurable tank population. Premium
adjustments for risk factors shouid at minimum take into
account lifetime costs of a tank and monitoring system and
insurance account premiums for that tank system so as tc
provide a positive economic incentive to the owner or operator
to install the more environmentally safe option so as to
reduce the exposure of the insurance account to loss.
Actuarially sound is not limited in its meaning to fund
premium revenue equaling or exceeding fund expenditures for
the general tank population.

If coverage is purchased for any part of a year the
purchaser shall pay the full annual premium,

g. The insurance account may offer, at the buyer's option,
a range of deductibles. A ten thousand dollar deductible

policy shall be offered.
5. The board shall require all tanks installed after

January 1, 1890, for which an owner or operator applies for

insurance account coverage, to be state-of-the-art
installations and therefore require nigher standards fcor
insurability than the minimum technical requirements imposed
by state or federal law. The board shall define "state-of-
the~art".

6. The future repeal of this section shall not terminate
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the following obligations or authorities necessary to
administer the obligations until these obligations are
satisfied:

a. The payment of claims filed prior to the effective date
of any future repeal, against the insurance account until
moneys in the account are exhausted. Upon exhaustion of the
moneys in the account, any remaining claims shall be invalid.
If following satisfaction of the obligations pursuant to this
9 section, moneys remain in the account, the remaining mcneys
10 and moneys due the account shall be prorated and returned to

[« <IN I« . B . IR - SEE % B 6 B o

11 premium payers on an equitable basis as determined by the
12 board.
13 b. The resolution of a cost recovery action filed prior to
14 the effective date of the repeal.
15 7. INSTALLERS' INCLUSION IN FUND. The Iowa comprehensive
16 petroleum undergrcund storage tank fund board shall offer
17 insurance coverage under the fund's insurance account toc an
18 installer of a certified underground storage tank installation
19 within the state for environmental hazard coverage in
20 connection with the certified installation as provided in this
21 subsection. The board shall perform an actuarial study to
22 determine the actuarially sound premiums, deductibles, terms,
23 and conditions to be offered to installers for certified
24 installations in Iowa. The insurance coverage offered to
25 1nstallers shall provide for no greater deductipbles and the
26 same or greater limits of coverage as offered to owners and
27 ogperators of tanks. Coverage under this subsection shall be
28 limited to environmental hazard coverage for both corrective
29 action and third-party liability for a certified tank
30 installation in Iowa in connection with a release from that
;Hg3'31 tank.
3313-32 - The board shall adopt rules requiring certification of tank
33 installations and require certification of a new tank
34 installation as a precondition to offering insurance to an
owner ©or operator or an installer after the effective date of
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the certification rules. Certification rules snall at minimum
require that an installation be personally inspected by an
independent licensed engineer or fire marchal qualified and
authorized to perform the reguired inspection and that the
tank and installation of the tank comply with applicable
technical standards and manufacturer's iastructions and
warranty conditions. The insurance coverage shall be extended
tCc premium paying installers on or before Déecember 1, 1889.
For the period from the effective date of this Act to and
including the date that insurance coverage under the fund is
extended to installers, the fund shall not seek third-party
recovery from an installer.

The board's actuarial study shall include, but is not
limited to, the following topics:

a. Actuarial estimate of the per-tank premium necessary to
provide actuarially sound coverage to a tank installer for
that certified tank installation. The study may irnclude
available loss data on past installations for installers,
existing claims against installers for corrective action and
third-party liability, and other information deemed relevant
by the board.

o. The type of certificaticn standards and procedures or
other preconditions to providing coverage to a tank installer,

c. The cost and availability of private insurance for
installers.

d. The number of installers doing business in the state.

e. Suggested limits of coverage, deductible levels, and
other coverage features, terms, or conditicns provided the
same are no less favorable than that offered owners and
operators under this section.

The results of the study shall be submitted to the division
of insurance prior to the extension of coverage to installers
under this subsection.

8. ACCOUNT EXPENDITURES. Moneys 1n the insurance account

may be expended for the following purposes:
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a. To take corrective action for and to compensate a third .
party for damages, including but not limited to payment of a
judgment for bodily injury or property damage caused by a
release from a tank, where coverage has been provided to the
owner or operator from the insurance account, up to tne limits
of coverage extended.

b. For the costs of any other activities as the authority
may determine are necessary ané convenient to facilitate
compliance with and to implement the intent of federal laws
and regulations and this chapter.

Sec. 43. NEW SECTION. 455G.12 COST RECOVERY ENFORCEMENT.

1. FULL RECOVERY SOUGHT FROM OWNER. The board shall seek
full recovery from the owner or coperator of the tank which

released the petroleum and which is the subject of a

corrective action, for which the fund expends moneys for

corrective action or third-party liability, and for all other

costs or moneys expended by the fund in connection with the

release., .

2. LIMITATION OF LIABILITY OF OWNER OR OPERATOR. Except
as provided in subsection 3:

a. The board or the department of natural resources shall
not seek recovery for expenses in connection with corrective
action for a release from an owner or operator eligible for
assistance under the remedial account except for any unpaid
portion of the deductible or copayment. This section does not
affect any authorization of the department of natural
resources to impose or collect civil or administrative fines
or penalties or fees. The remedial account shall nct be held
liable for any third-party liability.

b. An owner or operator's liability for a release for
which coverage is admitted under the insurance account shall
not exceed the amount of the deductible.

3. OWNER OR OPERATOR NOT IN COMPLIANCE, SUBJECT TO FULL
AND TOTAL COST RECOVERY. Notwithstanding subsection 2, the
liability of an owner or operator shall be the full and total .
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costs of corrective action and bodlly injury orv property
damage to third parties, as specified in subsecticon 1, if the
owner or operator has not complied with the financial
responsibility or other underground storage tank rules of the
department of natural resources or with this chapter and rules
adopted under tnis chapter.

4. TREBLE DAMAGES FOR CERTAIN VIOLATIONS. Netwithstanding
subsections 2 and 3, the owner or cperator, or both, of a zank
are liable to the fund for punitive damages in an amount egual
to three times the amount of any cost incurred cor mcneys
expended by the fund as a result of a reiease of petroleum
from the tank if the owner or operator did any of the
following:

a. Failled, without sufficient cause, to respond to a
reiease of petroleum from the tank upcon, or in accordance
with, a notice issued by the director of the department of
natural resources. ,

b. After the effective date of this section failed to
perform any of the folliowing:

(1) Failed to register the tank, which was known to exist
or reasonably should have been known to exist.

(2) Intentionally failed to report a known release.

The punitive damages imposed under this subsecticon are in
addition to any costs or expenditures recovered from the owner
or operator pursuant to this chapter and in addition to any
other penalty or relief provided by this chapter or any other
law.

However, the state, a city, county, or other political
subdivision shall not be liable for punitive damages.

5. LIEN ON TANK SITE. Any amount for which an owner or
operator is liable to the fund, if not paid when due, Dy
statute, rule, or contract, or determination of liability by
the authority or department of natural resources after
hearing, shall constitute a lien upon the real property where

the tank, which was the subject of corrective action, 1is
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situated, and the liability shall be collected in the same
manner as the environmental protection charge pursuant to

section 424.11.
6. JOINDER OF PARTIES. The department of natural

resources has standing in any case or contested action related
to the fund or a tank, and upon motion and sufficient showing
by a party, the court or the administrative law judge shall

join to the action any person who may be liable for costs and
expenditures of the type recoverable pursuant tc this section.

7. STRICT LIABILITY. The standard of liability for a
release of petroleum or other regulated substance as defined
in section 455B.471 is strict liability.

8. THIRD-PARTY CONTRACTS NOT BINDING ON BOARD, PROCEEDINGS
AGAINST RESPONSIBLE PARTY. An insurance, indemnification,
hold harmless, conveyance, or similar risk-sharing or risk-
shifting agreement shall not be effective to transfer any
liability for costs recoverable under this section. The fund,
board, or department of natural resources may proceed directly
against the owner or operator or other allegedly responsible
party. This section does not bar any agreement to insure,
hold harmless, or indemnify a party to the agreement for any
costs or expenditures under this chapter, and does not modify
rights between the parties to an agreement.

9. LATER PROCEEDINGS PERMITTED AGAINST OTHER PARTIES. The
entry of judgment against a party to the action does not bar a
future action by the board or the department of natural
resources against another person who is later alleged to be or
discovered to be liable for costs and expenditures paid by the
fund. Subsequent successful proceedings against another party
shall not modify or reduce the liability of a party against
whom judgment has been previously entered.

10. SUBROGATION RIGHTS. Payment of a claim by the fund
pursuant to this chapter shall be conditioned upon the board's
acquiring by subrogation the rights of the claimant to recover

those costs and expenditures for corrective action for which
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the f{und has compensated the claimant, from the person
responsible or liable for the unauthorized release. A
claimant 1s precluded from receiving double compensaticon for
the same injury.

In an action brought pursuant to this chapter seeking
damages for corrective action or third-party liability, the
court shall permit evidence and argument as to the replacement
or indemnification of actual economic losses incurred or to be
incurred in the future by the claimant by reason of insurance
benefits, governmental benefits or programs, or from any other
source.

11. EXCLUSION OF PUNITIVE DAMAGES. Tre fund shall not be
liable 1n any case for punitive damages.

Sec. 44. NEW SECTION. 455G.13 FUND NOT SUBJECT TO

REGULATION.
The fund, including but not limited to insurance coverage

offered by the insurance account, is not subject to reguiation
under chapter 502 or title XX, chapters 505 through 523C.

Sec. 45. NEW SECTION. 455G.1l4 FUND NOT PART OF THE IOWA
INSURANCE GUARANTY ASSOCIATION.

Notwithstanding any other provisions of law to the

contrary, the fund shall not be considered an insurance
company or insurer under the laws of this state and shall not
be a member of nor Le entitled to claim against the Iowa
insurance guarantee association created under chapter 515B.

Sec. 46. NEW SECTION. 455G.15 FINANCIAL INSTITUTION
PARTICIPATION IN FUND.

The board may impose conditions on the participation of a
financial institution in the fund. Conditions shall be
reasonably intended to increase the quantity of private

capital available for loans to tank owners or operators who
are small businesses within the meaning of section 455G.2.
Additionally, the board may offer incentives to financial
institutions meeting conditions imposed by the board.

Incentives may include extended fund coverage of corrective
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action or third-party liability expenses, waiver cf copayment
or deductible requirements, or other benefits not offered to
other participants, if reasonably intended to increase the
gquantity of private capital available for loans by an amount
greater than the increased costs of the incentives to the
fund.

Sec. 47. NEW SECTION. 455G.16 MERGED AREA SCHOOLS
EDUCATION,

1. The board shall adopt certification procedures and
standards for the following classes of persons as underground

storage tank installation inspectors:

a. A licensed engineer, except that if underground storage
tank installation is within the scope of practice of a
particular class of licensed engineer, additional training
shall not be required for that class. A licensed engineer for
whom underground storage tank instalilation is within the scope
of practice shall be an "authorized inspector”, rather than a
"certified inspector".

b. A fire marshal.

2. The board shall adopt apprcved curricula for training
engineers and fire marshals as a precondition to certification
as underground storage tank installation inspectors.

3. The board shall adopt approved curricula for training
persons to install underground storage tanks in such a manner
that the resulting installation may be certified under section
455G.11, subsection 7.

4. The board shall require by rule that all certified or
authorized underground storage tank inspectors register with
the board and that all persons trained to perform or
performing certified tank installations register with the
board. A person's failure to register shall not affect the
perscn's certification, or the certification of an otherwise
eligible installation performed by that person, but rules may
provide for a civil penalty of no more than fifty dollars.

The board may provide a list of registrants to any interested
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person. The board may impose a fee for registration to
recover the costs of administering the registration account.
DIVISION VIII

Sec. 48. 1If any provision of this Act or the application
tnereof to any person is invalidated, the invalidity shall nct
affect the provisions or application of this Act which can be
given effect without the invalidated provisions or
application, and to this end the provisions of this Act are
severable.

However, 1f a finding of invalidity relates to the
environmental protection charge, the following conditions
apply:

1. To the extent a person cr class of persons is
determined not to be liable for future payments of the
environmental protection charge, that perscon or class of
persons shall not be eligible for benefits from, or to
participate in any manner in, the Iowa comprehensive petroleum
underground storage tank fund.

2. If a person or class of persons is entitled to a refund
of any amount of the environmental protection charge
previously collected or is otherwise relieved of any liability
to the Iowa comprehensive petroleum underground storage tank
fund under this Act, that person or class of persons shall be
liable for the refund of all benefits previously received from
the fund and shall not be eligible for benefits or to
participate in any manner in the fund. The fund is entitled
to a setoff of any environmental protection charge refund
liability against the person's liability to the fund to refund
any benefits received. Insurance premiums previously recelived
shall not be refundable even though a person becomes
ineligible for participation in the fund or for the receipt of
benefits from the fund after payment.

Any contract entered into by a tank owner or operator, or
other recipient of fund benefits, in the course of

administration or implementation of this Act, shall include as
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a condition of the contract, terms consistent with this
section, to assure reciprocity of obligation and benefits as

provided.
Sec. 49. Section 455G.l1 is repealed effective July 1.

2004.
Sec. 50. Section 455G.10 is repealed effective July 1,

1999,
Sec. 51. Sections 455G.6 and 455G.7 are repealed effective

July 1, 2008.
Sec. 52. This Act, being deemed of immediate importance,

takes effect upon enactment.
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HOUSE FILE 447

S$~3293

1

amend House File 447, as amended, passed, and

' 2 reprinted by the House, as follows:

OO~ O AN L

1. By striking page 33, line 30 through page 34,
line 6, and inserting the following: “four years. A
public member shall have experience, knowledge, and
expertise of the subject matter embraced within this
chapter, including, but not limited to, one or more of
the following fields:

(1) Financial markets or insurance.

10 _ (2) Environmental or safety engineering.”

11
12
13
14
15

2. Page 57, by inserting after line 9, the
following:

“Sec. . Section 214A.18, Code 1989, is
repealed.”

3. By renumbering as necessary.

By RICHARD F. DRAKE LINN FUHRMAN

JOE WELSH WILLIAM W. DIELEMAN
BOB CARR

$-3293 FILED MARCH 16, 1989

Div A =P adopkd 3 {589 (nggo



SENATE CLIP SHEET MARCH 21, 1989

HOUSE FILE 447

3306
' Amend House File 447, as amended, passed, and
' reprinted by the House, as follows:

1. Page 46, by inserting after line 33, the
following:

"7. A lcan loss reserve account shall be
established within the loan guarantee account. A
default on a loan guaranteed under this section shail
be paid from such reserve account. In administering
the program the board shall not guarantee ioan values
in excess of the amount credited to the reserve
account and only moneys set aside in the reserve
account may be used fcr the payvment of a default. A
default is not eligible for payment until the lender
has satisfled all administrative and iegal remedies
for settlement of the loan and the ioan nas been
reduced to judgment by the lender. After the defauit
has been reduced to judgment and the guarantee paid
from the reserve account, the noard is entitled to an
assignment of the judgment. The board shaii rtake all
appropriate action to enforce the judgment or may
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enforcement. Upon collection of the amount
guaranteed, any excess collected shall be deposited
intc the fund. The general assembly is not obligated
to appropriate any moneys to pay for any defaults or
to appropriate any moneys to be credited to the
reserve account. The loan guarantee program does not
28 obligate the state cor the board except to the extent
29 provided in this section, and the board in

30 administering the program shall not give or lend the
31 credit of the state of Iowa."

SO O RN ]
LRV RN ]

enter intc an agreerment with the lender to provide for

Page 34

32 2. Page 57, line 5, by :inserting after the figure

33 "2004” the following: ", subject to the

34 qualifications of section 455G.11, subsection 6".

35 3. Page 57, line 7, by inserting after the figure

J6 "1999" the following: ", except such repeai shall not
37 effect any outstanding contractual rights".

38 4. Page 57, lire 9, by inserting after the figure

39 "2009" the following: ", except as such sectlions

40 apply with respect to any outstanding bonds issued

41 thereunder, or refinancing of such outstanding bonds".

42 5. By renumbering as necessary.
By SZMIL J. HUSAK

$-3306 FILED MARCH 2§, 1%%9 )
ADOPTED RZ-20 - 3 &0 o




SENATE CLIP SHEET MARCH 21, 1989

HOUSE FILE 447

Amend House File 447, as amenced, passed, and

‘ $-3307
h reprinted by the House, as follows:
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l. Page 6, by inserting after line 33, the
following:

"Sec. . NEW SECTION. 101.101 DEPINITIONS.

As used in thls part unless the context otherwise
requires:

1. "Noncperational aboveground tank" means an
aboveground storage tank in which requlated substances
are not deposited or frem which regulated substances
ate not dispensed after JSuly 1, 1989,

2. "Operator"” means a person in control of, or
naving responsibilicy for, the daily operation of the
abovegreound storage tank.

3. "Ownrer" means:

a. In the case ¢f an aboveground storage tank Iin
use on or after July 1, 1989, a persocn who owns :tne
aboveground storage tank used for the storage, use, or
dispensing of regulated substances.

. In the case of an aovoveground storage teéak in
use pefore July 1, 1989, but no longer in use c¢n :hat
date, a person who owned the tank immediately befcre
trhe ciscentinuaticn of 1ts use.

4. "Regulated substance” means regulated substance
as detined 1n section 455B.47

1
4

- -

5. "Release" means spilling, leaking, emitting,
discharging, escaping, leaching, or disposing froa an
aboveground storage tank into groundwater, surface
water, or subsurface soils.

. “Aboveground storage tank" means one or a
comolination of tanks, inciuding connecting piopes
connected to the tanks which are used to contain an
accumulation of regulated substances and the volume of
which, 1ncluding the volume of the underground pipes,
is more than ninety percent above the surface of the
ground. Aboveground storage tank does not iaciude any
of the foilowing:

a. Aboveground tanks of one thousand one hundred
gallons or less cavacity used for storing motor fuel
fcr noncommercial purposes.

o. Tanks used for storing heating oili for
consumptive use on the premises where stored.

c. Jnderground storage tanks as defined by seczion
4558B.471.

7. "Tank site" means a tank or grouping cf tanks
within close proximity of each other located on the
facility for the purpose ¢f storing regulated
substances.

8. "State fire marshal" means the state fire
marshal, or the state fire marshal's designee.

-
-1-
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Sec. . NEW SECTION. 101,102 REPORT OF
EXISTING AND NEW TANKS -- FEE.

l. Except as provided in subsection 2, the owner
or operator of an aboveground storage tank existing on
or before Juiy 1, 1989, shall notify the state fire
marshal in writing by May 1, 1990, of the existence of
each tank and specify the age, size, type, location,
and uses of the tank.

2. The owner of an aboveground storage tank taken
out of operation between January 1, 1979 and July 1,
1989, shall notify the state fire marshal in wriling
by July 1, 1990, of the existence of the tank unless
the owner knows the tank nas been removed. The notice
shall specify to the extent known to the owner, the
date the tank was taken out of cperation, the age of
the tank on the date taken out of operation, the size,
type, and locaticn of the tank, and the type and
quantity of substances .Left stored in the tank on the
date that .t was taken gut cf ocperation.

3. An owner or operator which brings into u
aboveground storage tank after July 1, 1988, shal
notify the state fire marshal in writing wichi
days of the existence of the tank and spec:fy th
size, type, iocation, and uses of the tank.

4. The registration notice of the owner cr
operator to the state fire marshal under subsecticons 1
through 3 shall be accompanied by a fee of twenty-five
dollars for each tank included in the notice. All
moneys collected snall be deposited in the general
fund.

5. A person who deposits a regulated supstance in
an aboveground storage tank shall notify the ocwner or
operator in writing of the notification requirements
of this section.

6. A person who sells or constructs a tank
intended to be used as an aboveground storage tank
shall notify the purchaser of the tan< in writing of
the notification requirements of this section
applicabie to the purchaser.

7. It shall be unlawful to deposit a regulated
substance in an aboveground stcrage tank which has noct
been regisrered pursuant to subsections L through 5.

The state fire marshal shall furnish cthe owner or
cperator of an aboveground storage tank with a
registration tag for eacn aboveground storage tank
registered with the state fire marshal. The owner or
operator shall affix the zag tc the £111 pipe of each
registered aboveground storage zank. A perscn who
conveys or deposits a regulatad suostance shalil
inspect the aboveground storage tank to determine the

-2-
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1 existence or absence of the registration tag. If a
registration tag is not affixed to the aboveground
storage tank fill pipe, the person conveying or
depositing the regulated substance may deposit the
requlated substance in the unregistered tank provided
that the deposit is allowed only in the single
instance, that the person reports the unregistered
tank to the state fire marshal, and that the person
provides the owner or operator with an aboveground

10 storage tank registration form and informs the owner
11 or operator of the aboveground storage tank

|2 registration requirements. The owner or operator is
13 allowed fifteen days following the report to the state
14 fire marshal of the owner's or operator's unregistered
15 tank to comply with the registration requirements. If
16 an owner or operator fails to register the reported

17 aboveground storage tank during the fifteen-day

18 period, the owner or operator shall pay a fee of

19 twenty-five dollars upon registration of the tank.

OOV WN

20 Sec. . NEW SECTION. 101.103 STATE FIRE
21 MARSHAL REPORTING RULES.
22 The state fire marshal shall adopt rules pursuant

23 to chapter 17A relating to reporting requirements
24 necessary to enable the state fire marshal to maintain
25 an accurate inventory of aboveground storage tanks.

26 Sec. . NEW SECTION. 101.104 DUTIES AND POWERS
27 OF THE STATE FIRE MARSHAL.

28 The state fire marshal shall:

29 1. Inspect and investigate the facilities and

30 records of owners and operators of aboveground storage

31 tanks as may be necessary to determine compliance with

32 this part and the rules adopted pursuant to this part.

33 An inspection or investigation shall be conducted

34 subject to subsection 4. For purposes of developing a

35 rule, maintaining an accurate inventory or enforcing

36 this part, the department may:

37 a. Enter at reasonable times any establishment or

38 other place where an aboveground storage tank 1is

39 located.

40 b. Inspect and obtain samples from any person of a

41 reqgulated substance and conduct monitoring or testing

42 of the tanks, associated equipment, contents or

43 surrounding soils, air, surface water and groundwater.

44 Each inspection shall be commenced and completed with

45 reasonable promptness.

46 (1) If the state fire marshal obtains a sample,

47 prior to leaving the premises, the fire marshal shall

48 give the owner, operator, or agent in charge a receipt

49 describing the sample obtained and if requested a

50 portion of each sample equal in volume or weight to
_3...
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the portion retained., If the sample ls analyzed, a
copy of the results of the analysis shall be furnished
promptly to the owner, operator, or agent in charge.

{2} Documents or information obtained from a
person under this subsection shall be available to the
public except as provided in this subparagraph. Upocn
a showing satisfactory to the state fire marshal by a
person that public disclosure of documents or
information, or a particuiar part of the documents or
information to which the state fire marshal has access
under this subsection would divulige commerciai or
financial information entitled to protection as a
trade secret, the state f£ire marshall shall consider
the documents or information or the particular porrtion
of the documents or information confidentiai,

However, the document or information may be disclosed
to officers, emplovees, or authorized representatives
of the United States charged with lmplementing the
federal Solid Waste Disposal act, £o employees of tn
state of Iowa or of other states when the document cr
information is relevanc to the discharge < <he:ir
official duties, and when reievant in any procgeeding
under the federal Solid Waste Disposail Act or this
part.

2. Maintaln an accurate laventory c< abovegrcund
storage tanks,

3. Take any action allcwed by law which, in the
state fire marshal's judgment, is necessary to enforce
or secure compliance with this division or any rule
adopted pursuant to this division.

4. Conduct investigations of complilaints received
directly, referred by other agencies, or other
investigations deemed necessary. Wwhile conducting an
investigation, the state fire marsnai may enter at any
reasonable time in and upon any private cr public
property to lavestigate any actual or possible
violation of this divisicn or the rules or standards
adopted under this division. However, the owner or
person in charge shall be notified.

a. If the owrner or operator of any proper:y
refuses admittance, or if prior to such refusal the
state fire marshal cemonstrates che necessity Zor a
warrant, the state fire marshal may make application
under oath or affirmation o the district ccurt of the
county 1n which the prcperty is Located for :the
issuance of a searcn warrant.

b. In the application the state fire marshal shall
state that an inspection of the premises is mandated
by the laws of this state or that a search of certain
premises, areas, or things designated in the

_4..
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application may result in evidence tending to reveal
the exlstence of viclations of public health, safety,
or welfare requirements imposed by statutes, rules, oOr
ordinances established by the state or a political
subdivision of the state. The appilcation shall
describe the area, premises, or thing to be searched,
¢ive the date of the last inspection i1f known, give
the date and time of the proposed inspection, declare
the need for such inspection, recite that notice of
the desire to make an inspection has been given Lo
affected persons and that adm:ssion was refused i
that be the fact, and state that the inspection has no
purpose other than t¢ carry cut the purpose of the
statute, rule, or ordinance pursuant to which
inspection is to be made. If an item of property is
sought by the state fire marsnal it shall be
identified in the appilicaz:ion.

c. If the court is satisfied from the examinacticn
of the applicant, and of other witnesses, ([ any, andg
of the allegations of the applicaticn ¢of the existence
of the grounds of the applicaiion, or that there is
orobable cause to believe in their existence, the
court may issue a search warrant.

d. In making inspections and searcies pursuanc

he authority of this division, the state fire marsh
must execute the warrant as follows:

(L) wWithin tern days after 1ics date.

(2) In a reasonable manner, and any property
seized shall be treated in accordance with the
provisions of chapters 808 and 809.

(3) Subject to any restrictions imposed by the
statute, rule or ordinance pursuant 0 wiich
inspection is made.

Sec. . NEW SZCTION. 101.105 VIOQOLATIONS --
ORDERS.

1. If substantial evidence exists that a person
has violated or is viclating a provisiorn cf this
division or a rule adopted under this divisicn the
state fire marshal may issue an order directing the
person to desist in the practice which constitutes tne
violation, and to take corrective accion as necessary
t0 ensure that the violation will cease, and may
impose appropriate adminlstrative penaities pursuant
to section 101.106. The person to whom the order is
issued may appeal the order as provided irn chapter
17A. On appeal, the administrative law judge may
affirm, modify, or vacate tne order of the state fire
marshal.

2. However, if it is determined by the state fire
marshal that an emergency exists respecting any matter

-5
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affecting ot likely to affect the public health, the
fire marshal may issue any order necessary to
terminate the emergency without notice and without
hearing. The order is binding and effective
immediately and until the order is modified or wvacated
at an administrative hearing cr by a district court,

3. The state fire marshal may request the attorney
general to institute legal proceedings pursuant to
section 101.106.

Sec. . NEW SECTION. 101.105 PENALTIES ~-
BURDEN GF PROOF.

1. A person who violates this division or a rule
or order adoption issued pursuant to this division 1is
subject to a civil! penaity not to exceed one hundred
dollars for each day during whicn the violation
continues, up to a maximum of one thousand dollars:
however, 1f the tank is registered within thirty days
after the state fire marshal issues a cease and desist
order pursuant to section 101.105, subsection 1, the
civil penalty under this section shall not accrue.

The Clvil penalty is an alternative to a criminal
penalty provided urnder this division.

2. A person who knowingiy fails o notify or makes
a false statement, represencation, or certification in
a record, report, or other document filed or reguired
to be maintained under this division, or vioclates an
order issued under this division, is guilty of an
aggravated misdemeanor.

3. The attorney general, at the request of the
state fire marshal, shall institute any legal
proceedings, including an action for an injunction,
necessary to enforce the penalty provisions of this
division or to obtain compliance with the provisions
of this division or rules adopted or order pursuant to
this division. 1In any action, previous findings of
fact of the state fire marshal after notice and
hearing are conclusive 1£ supported by substantial
evidence in the record when the record is viewed as a
whole,

4. In all proceedings with respect to an alleged
violation of this division or a rule adopted or order
issued by the state fire marshal pursuant to rthi
division, the burden of proof is upon the state fire
marshal.

5. If the attorney general has instituted legal
proceedings in accordance with this section, all
related i1ssues which could otherwise be raised by the
alleged violator in a proceeding for judicial review
under section 101.107 shall oe raised in the iegal
proceedings instituted in accordance with this

_6_
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Sec. . NEW SECTION. 101.107 JUDICIAL REVIEW.

Lxcept as provided in section 101.106, subsection
5, judicial review of an order or other action of the
state fire marshal may be sought in accordance with
chapter 17A. Notwithstanding chapter 174, the Iowa
administrative procedure Act, petitions for judicia:l
review may be filed in the district court of the
county in which the alleged offense was committed or
the final order was entered.

Sec. . NEW SECTION. 101.108 FEES FOR
CERTIFICATICN INSPECTIONS OF UNDERGROUND STORAGE
TANKS.

The state fire marshal, the state fire marshal's
designee, or a local fire marshal. authorized ko
cenduct underground sterage tank certificacion
inspections uncder section 455G.11, subsecrion 7, snall
charge tne gperson reguesting a certification
inspection a fee to recover the costs of authorized
training, inspecrion, and inspection progran
administration supject to rules adopred by the stacte
fire marshai,”

2. Page 22, by inserting after line 35, the
foliowing:
“Sec. . NEW SECTICN. 424.18 EFFECTIVE DATE.

The environmental protection charge ig imposed
becinning JSuly 1, 1989. For all deposits sudbject t2
the charge made cn or after July 1, 1989, cthe
depositor and receiver are obligated to pay the charge
as provided in this chapter. The amount of the
initial environmental protection charge as calculated
after determination of the cost factor by the board
and the required forms and procedures snall be
published in trhe Iowa administrative bulletin pricr ©o
July i, 1989."

3. Page 25, by inserting before lire 35, the
following:

"Sec. . Section 455B.474, subsection i, Code
1989, is amended by adding the fcllowing new
paragraph:

NEW PARAGRAPH. £. Assessment plans for taxing
required release corrective acticn. The department
shall mail a copy of the approved release assessment
plan to the owner or operator of an underground
storage tank, che copy mailed to the owner or operator
shall be in addition to any copies provided to a
contractor or agent of the owner or operator.”

4, Page 26, line 14, by inserting after the word
"penalties" the following: "or other damages or
moneys”.

..7..
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5. Page 26, lirne 19, by inserting after the word
"budget." the following: "Any federal moneys,
including but not limited to federal underground
storage tank trust fund moneys, received by the state
or the department of natural resources in connecticn
with a reiease occurring on or after the effective
date of this Act or received generally for underground
storage tank programs on or after the effective date
of this Act, shall be credited tc the fund created in
section 455G.3 and allocated between fund accouncs
according to the fund budget, uniess such use would be
contrary to federal law. The department shall
cooperate with the board of the Iowa comprehensive
petroleum underground storage tank fund to maximize
the state's eligibility for and receipt of federal
funds for underground storage tank related purposes.”

&, Page 26, line 27, by strixing the words "one
facility" and inserting the following: "at least two
facilities™.

7. Page 26, line 29, by striking the word "The"
and inserzing the following: "A designated”.

B. Page 26, line 34, by striking the word
and 1nserting the foilowing: "a".

3. Page 27, line 4, by striking =zne words "the
designated tank disposal facility" and inserting n
following: "a designated faciiity".

16. Page 27, line 8, by striking the word "The"
and inserting the following: "A designated”.

11. Page 27, line 12, by striking the word "“the"
and inserting the foilowing: M"a".

12. Page 31, line 4, by inserting after the word
“"liability." the followling: "Corrective aciion
includes the expenses 1ncurred tc prepare an
assessment plan for approval dby the department of
natural resources detalllng the pianned response to a
release or suspected release, dut noct necessarily all
actions proposed to be taken by an assessment plan.”

13. Page 42, by striking line 20, and lnserting
the following:

"a. (1) Correcrtive action for an ellgiblie release
reported to the department of natural resources on or
after April i, 1988, but prior to the effective date
of this &ct. Third-party liliability is specificaily
excluded from remedial account ccverage. rfor a claim
for a release under this subparagraph, the remedial
program shall pay no more than the lesser of twenty-
five thousand dollars or one-third of the total costs
of corrective action for -hat release, subsection 4
notwithstanding. For a release to be eligibie for
coverage under this subparagraph the following

_8_.
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conditions must be satisfied:

(a) Tne owner or cperatcr aoplying fer coverage
must be currently engaged in the business for which
the tank connected with the release was used prior to
the report of the release.

(b) The owner or operator applying for coverage
shall not be a perscn who is maintaining, cr has
maintained, proof of financial responsibility for
federal regulations through self-insurzance.

{c) The owner or cperator appiyving for coverage
shall not have claimed bankruptcy any time ¢n or after
April 1, 1988,

(¢) The claim for coverage pursuant Lo this
subparagraph must have been filed with tnhe bhoard prior
to January 31, 1990,

Total payments for clailms pursuant to this
subparagraph are limited to no more than six million
doiiars., Claims for eligible releases shall have
priority according to their date of filing with the
bocard, with the first claim having first priority. I£
claims remain unpaid after the tctal pawvments eqgual
six million dollars, all remaining claims are void,
and no entitlement exists for further payment.

(2) Corrective action for a release reported to
he'.

14. Page 45, by inserting after line 3, the
following:

"7. RECURRING RELEASES TREATED AS A NEWLY REPORTED
RELEASE. A release shall be treated as a release
reported on or after the effective date of this Act if
prior to the effective date of this Act a release was
reported to the departmen:t, corrective action was
taken pursuant to an assessment plan approved by the
department, and the work performed was accepted by the
department. For purpcses of this subsection, wWork
performed is accepted by the department L1f the
department did not crder furzher acticon within nlnety
days of the date on which the department had notice
that the work was ccmpleted. unless the department
cleariy 1ndicated 1n writing to the owner, cperator,
contraczor, Or other agent that additicnal work would
ve required beyond that spec:ified Ln the assessment
plan or 1na addition to the work actually performed.”

15. Page 45, line 6, by striking the word "tank"
and inserting the following: "the followlng purpcses:

a. All or a portion ¢f the expenses incurred by
the applicant smail pbusiness for 1ts share of
corrective action.

b, Tank™.

16. Page 45, by striking line 8, and inserting

...9_
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the foliowing: '"standards to pbecome insurabie.

Moneys from the'".

17. Page 45, by striking lines 23 through 33, and
inserting the foliowing:

"3. The board shall administer the loan guarantee
account, The board may delegate administration of the
account, provided that the administrator 1s subject to
the board's direct supervision and direction. The
board shall adopt rules regarding the provision of
loan guarantees to financially gualified small
businesses for the purposes permitted by subsection 1.
The board may 1mpose such”.

18. Page 48, by striking lines 4 through 8 and
inserting the folliowling: "account in establishing
premiums. It is the irntent of the general assembiy
that an".

19. Page 48, by striking lines 28 through 34.

20. Page 55, by Llnserting af:ter line 26, tne
following:

" . The department of natural resources shall
adopt approved curricula for training persons to
conduct corrective actions consistent with the
requirements of the department of natural resources.”

2l. Page 57, by inserting after line 3, the
following:

"Sec. . The Code editor shall codify sections
101.101 through 101.108 as a new division II of
chapter 101."

22, By renumbering, relettering, or redesignating
and correcting internal references as necessary.

EMIL HUSAK PAJL PATE
MICHAEL GRONSTAL H. KAY HEDGE
PATRICK DELUHERY JACK RIFE

ADOPTED 5_9\0 _Sq
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HOUSE FILE 447
FISCAL NOTE

A fiscal note for AMENDMENT S$-3307 TO H.P. 447 is hereby submitted pursuant o
Joint Rule 17. Data used in developing this fiscal note is available from the
Legislative Fiscal Bureau to members of the Legislature upon request.

Amendment S5-3307 to H.I'. 447 allows the State fire Marshall to charge a fee for
the inspection of petroleum storage tanks, provides for an effective date for
the initiation of the diminution fee of July 1, 1989, allows the inclusion of
the release assessment cost as part of the cuner's deductibie, specifies that
recovered monies shall be placed in the fund, raises the number of desigratad
used tank disposal sights from one tec two, provides fer the registration of
above ground petroleum storage tanks, provides for the eligibility of leaks
reported from April 1, 1988, to the effective date of the bill, with such leaks
being eligible for fund coverage of up to onre third of the remedial clean up,
provides that recurring leaks shall be treated as new leaks, provides that the
owner's co-payment shail be eligible for loan guarantees under the fund's loan
program, and removes requlrements for state-of-rhe-art tank installations
before a site qualifies for the insurance program,

Assumptions:

There will be 430 leaks eligible for retroactive remedial clean up.
Each leak will cost an average of $50,000.

The total cost of clean up for the 430 leaks will be $21,500,000.
The fund will be responsible for one third of the cost of each leak.
All eligible leaks will apply for fund coverage.

GCiven the option to not install state-of-the-art equipment, the owners of
underground storage tanks will not make such an installation.
Non-state~-of-the-art installations will Lleak at a higher rate than
state-of-the-art installations.

Fiscal Effecrt:

Section 14 - Retroactive coverage

One cthird of the costs of leaks rceported between April |, 1988, and the
effective date of the bill will exceed the $6,000,000 cap. Therefore, the cost
to the fund will be §6,000,000, and some eligible leaks will not receive
assistance from the fund. To protect the funds solvency, the remedial bond
would have to be raised from §$71,000,000 to $77,000,000, and the cap would have
to be raise from $12,000,000 per year to $12,660,000.

Section 15 - Recurring leaks

Thig section will have an indeterminate adverse impact on the fund. It is not
known how many clean ups which have been approved by the Department will
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experience leaks in the tuture.

Seetion 16 - Co-payment eligible for loan guarantee

lvan guavantees are at the discrenion of the hoard. The original Fiscal Mote
1ndicated that the fund would be underfunded. It is i:kely that the Board will
nol  isswe  loan  guarantees wren faced with a gpossible funding deficit.

Scections 17,19 & 20 - Srate-ot-the-art stricken

11! have

Removing,  Lhe requirement that new iastailations be stere-uf-fhe—arl wi

an  lndeterminate adverse 1impact on the fund. State-of-the-art installations
are assumed o leak at a Lower rate than lesser instailations. 7The Alexarnder &
Alexander study showing the cost to  the fund of 2he subsidized iasurance
vregram  was  premided  upon  state~cf-the-ari ins tatlons. Anv factor which

del
iccreases the likelihcod of future ieaks will increase Lhe level of funding

needed to cover the losses.
Overall Fiscal Etfecr

The original Fiscal Note on BH.F., 447 estimated that the can of $i2,000,000
would leave the fund $4,000,000 shore per year., Anmendme- © 7777 youird maks
this  shorifall more nronounced. Fundiag shorcfalls would cause payments Co be
delayed and wouid require Future Legislative acticon to allewviate, Tt ity also
possibie that the sale of bonds required for this program wouid be hampered by
a projected funding snorzfall.

Source: Alexander & Alexander Actuarial Model

(L83 1438hv. 3, JWR)

LED MARCH 20, 1989 BY DENNIS PROUTY, TISCAL DIRECTOR
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‘f. amend House File 447, as amended, passed, and
, reprinted by the House, as follows:

1. Page 7, by striking lines 2 and 3, and
inserting the following:

"The authority shall assist the Iowa comprehensive
petroleum underground storage tank fund as provided in
chapter 455G and the authority shall have all of the
powers that the Iowa comprehensive petroleum
underground storage tank fund board possesses and
which that board delegates to the authority in a
chapter 28E agreement or a contract between the
authority and the Iowa comprehensive petroleum
underground storage tank fund board with respect to
the issuance and securing c¢f bonds and carrying out
the purposes of chapter 455G."

2. Page 7, line 17, by striking the word "may
and inserting the following: “"shall".

3. Page 7, by inserting after line 18, the
following:

"4. The board shall retain rulemaking authority,
but may contract with the department for assistance in
drafting rules. The board shall retain contested case
jurisdiction over any challenge to the diminution rate
or cost factor. The department shall conduct all
other contested cases and be responsible for other
agency action in connection with the environmental
protection charge imposed under this chapter.”

4. Page 8, line 16, by inserting after the figure
“1." the following: “An environmental protection
charge is imposed upcon diminution."

S. Page 8, line 18, by inserting after the word
"section" the following: "on diminution”.

6. Page 8, by striking line 31, and inserting the
following: “"maintain the financial soundness of the
fund, but not to exceed an amount reasonably necessary
to assure financial soundness, in light of".

7. Page 9, by striking lines 28 through 31.

8. Page 10, line 12, by striking the word
“director” and inserting the following: "board".

9. pPage 10, line 15, by striking the word
"director" and inserting the following: “board”.

10. Page 10, line 23, by inserting after the
"tax" the following: ‘"or charge"”.

11. Page 10, line 24, by inserting after
"tax*® the following: ‘“or charge”.

12. Page 10, line 27, by inserting after the
“tax" the following: "or charge".

13. Page 10, line 34, by inserting after the
*department" the following: ", or rule or order
the board pursuant to this chapter,”.

_l_
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i4. Page 13, by striking lines 15 and 16. and
insert:ng the following: "return shall show
information relating to the™.

15. Page 13, by striking lines 18 and 19, and
inserting the following: “charge, and any ciaimed
exemptions or exclusions from the charge, a
calculation of charges".

i6. Page 13, by inserting after line 33, the
following:

"4, Upon receipt of a payment pursuant Lo this
chapter, the department shall deposit the moneys intc
the fund created in section 453G.3, and the moneys so
deposited are a continulng appropriacion for
expenditure under chapter 455G, and moneys SO
appropriated shall not be used for other purpcses
unless the appropriation is changed by the first
session of a biennial general assembly."”

17. Page 16, by inserting after line 21, the
tollowing:

"If a depositor's, recelver's, or other person's
challenge relates to the diminution rate, the burden
of proof upon the challenger shall oniy be satisfied
by clear and convincing evidence.

3. If the amount paid is greater than the correct
charge, venalty, and interest due, the department
shall refund the excess, with interest after sixty
days from the date of payment at the rate in effecs:
under section 421.7, pursuant to rules prescribed by
the director. However, the director shall not allow a
claim for refund that has not been filed with the
department within five years after the charge payment
upon which a refund is claimed became due, or one year
after the charge payment was made, whichever time 1s
later. A determiration by the department of the
amount of charge, penalty, and interest due, or the
amount of refund for any excess amount paid, is firnal
unliess the person aggrieved by tne determination
appeals to the director for a revision of the
determination within thirty days trom the pcsimark
date of the notice cf determinaticn of charge,
penalty, and interest due or refund cwing. The
director snall grant & hearing, and upon hearing the
director shall determine the correct charge, penal:ty,
and interest due or refund owing, and notify the
appellant of the decision oy mali. The decisicn
the director s £inal unless :zhe appoellant seeixs
judiecial review of the director's decision under
section 424.13."

8. Page 17, iine 8, by striking tne word
"director" and inserting the following: "board”

-7 -
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13. Page 19, by striking lines 10 through 17, and
inserting the following:

"Sec. . NEW SECTION. 424.13 JUDICIAL REVIEW.

1. Judicial review of contested cases under this
chapter may be sought in accordance with chapter 17A."

20. By striking page 19, line 27, through page
20, line 16.

21. Page 20, by striking lines 22 through 24, and
inserting the foliowing: "be refunded Lo sucn person
by".

22. Page 20, line 25, by striking the words "or
credit”.

23. Page 20, line 27, by striking the words
credit".

24, Page 20, line 28, by striking tne words "five
years" and inserting the following: *“one year".

25. Page 20, by inserting after line 30, the
following:

"Refunds may be made only from the unallocated or
uncommitted moneys in the fund created in section
455G.3, and are limited by the total amount budgeted
by the fund's board for charge refunds.”

26. Page 20, line 34, by inserting after the word
"return” the following: ", and toc any other person
known to the board who will owe the charge at any
address obtainable for that person,”.

27. Page 21, line 2, by striking the words
"diminution rate" and inserting the following: "cost
factor, pursuant to section 424.3, subsection 5,".

28. Page 21, line 23, by inserting after the word
"notice." the following: "Neither mailed notice or
notice by publication is required for the initial
determination and imposition of the charge. The board
shall undertake to provide reasonable notice of the
environmental protection charge and procedures, as in
the board's sole discretion it deems appropriate,
provided that the actual charge and procedures are
published in the Iowa administrative bulletin prior to
the effective date of the charge."”

29. Page 22, by striking lines 15 and 16, and
inserting the following: "to the department and
disposed of in the same manner as the charge impocsed
under this chapter. Unpaid penaities and interest”.

30, Page 23, by striking line 5, and inserting
the following: ‘“property not within the corporate
limits of a city, may provide by".

31. Page 24, by inserting after line 3, the
following:

"S. A property tax credit provided under this
section shall be paid for out of any available funds

_3_
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budgeted for that purpose by the ccuncii or board.
Cities may certify a tax for the general fund levy aad
a county may certify a tax for the rural county
service fund levy, for the property tax credit
authorized by this section. A city council shall
grant a credit only against ci*v taxes andé a COunty
hoard of supervisors shall on.y qgrant a credit against
county taxes."

32. Page 25, by inserting after line 34, the
following:

"NEW SUBSECTION. 1l1. "Petro.ieum" means petrolieum,
including crude oil or any fracticn of crude o1l which
1s liquid at standard cconditions of temperature and
pressure (sixty degrees Fahrenheit and fourteen and
seven-tenths pounds per square inch absolute).

33. Page 26, line 13, by striking the word
"subsections" and inserting the following:
"subsection”.

34. Page 26, by striking iines 20 througn 24.

35. Page 27, line 19, by 1nserting after the word
"account" the following: ", except those moneys
deposited into the Iowa comprehensive petroieum
underground storage tank fund pursuant to section
455B8.479".

36. Page 27, by striking iines 24 through 26, and
inserting the following:

“{2) Seventy Twenty-three percent of the meneys
proceeds of the fees imposed pursuant to section
455B.473, subsection 5, and section 455B.479 shall pe
deposited in the account annually, up to a maximum of
three hundred fifty thousand dollars. If twenty-three
percent of the proceeds exceeds three hundred fifcty
thousand dollars, the excess shail be deposited 1nto
the fund created in section 455G.3. Three hundred and
fifty thousand dollars, are appropriated from the
storage tank management account o the departmentc of".

37. Page 30, by striking iires 28 and 29, and
inserting the folliowlng:

"3. "Bond" means a bond, note, or other <pbligation
issued by the authority f£or the fund and the purpcses
of this chapzter.”

38, Page 32, by striking Line 20, and in
the following: “deposited in tne fund. The fu:
shalli include moneys credited o the fund under
sections 424.7, 455G.3, 455G.8, +55G.3, +453G.:i0,
455G.11, and 455G.%12, and otrer funds which by law may
be credited to the rund. The mcneys in the IZund are
appropriated to and Igr the purooses of the board as
provided in this chapter. Amounts in zhe £fund shal
not be subject to appropriation fcr any other purpcse

[

b §

"~
S
=
L




SENATE CLIP SHEET MARCH 21, 1989 Page 49

Y

-.,.

5-3311

Page 5

b b bt pet s g
MU s WD F O WD 0~ O Y s L) RO b

N ]
o ~J

RSN ]
o

BB
L )

[VYIN SR PURE VURE U PURE FU RN (U B N B (W I (N Y S )
NS W OWE DL

£l W W
O WO W~

=
2 I

AL S R SN C A SN S <N
LAY RN <BEY BYe s WU B <N V)

by the general assembily, but shall ve used only for
the purposes set forth 1o this chapter. The treasurer
of stave shall act as custodian of the fund and
disburse amaunts contained in it as directed by the
board including automatic disbursements of funds as
ceceived pursuant to the terms of bond ilndentures and
documents and security provisions to trustees and
custodians. The treasurer of state 1s authorized to
invest the Iurds deposited in the fund at the
direction of the board and subject to any limitaticns
conta:ined 1ln any appiicable boad proceedings. The
income from sugh investment shall be credited to and
deposited in the fund. The fund shall be administered
by the board wnich shall make expenditures from the
fund consistent with the purposes of the programs set
out 1n this chapter without further appropriation.

The fund may be divided into different accounts with
different depos:itories as determined by the bcard and
to fulfill the purposes ¢f this chapter.”

39, Page 32, iline 30, by striking the woré "A"
and 1nserting the following: "To establish a".

40. Page 32, line 32, by striking the word "A"
and Iinserting the following: "To establish a".

41. Page 32, line 34, by striking the word "An"
and inserting the following: "To establish an".

42. Page 36, by striking line 20, and inserzing
the folilowing:

“S. Provide that the interest on bonds may vary
in".

43. Page 36, by striking lines 26 aad 27, and
inserting the following:

"?7. The board may contract with the authority for
the authority to 1ssue bonds and do all things
necessary with respect to the purposes of the fund, as
set out in the contract between the board and the
avthority. The board may delegate to the authority
and the authority shall then have all of the powers of
the board which are necessary to 1issue and secure
ponds and carry out the purposes of the fund, to the
extent provided in the contract detween the board and
the authority. The authority mav".

44, Page 37, by striking line 5, and lnserting
the following: "gf which may be deposited with
trustees or depositories in accordance with bond or
security documents and pledged by the odoard to the
payment thereof,”.

45. Page 37, by striking line 14, and inserting
the following: “required for immediate disbursement
may be deposited with a trustee or depository as
provided in the bond documents and invested 1in any”.

_5-
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by striking the word

46. Page 138, 25,
the following: "inheritance”.
rik

iine

"trust” and inserting

47. Page 38, by s
the following:

"15. Subject to the terms of any pond documents,
moneys in the fund or fund accounts may be expended”.
48. Page 41, by striking line 24, anc inserting

the following: "the following, which shali be
deposited with the board or its designee as provided
by any bond or security documents and”.

49. Page 42, by striking line 4, and inserting
the following: "storage tank management Zlee proceeds
which are deposited into the fund, pursuant to sectlon
455B.473."

50. ©Page 46, by striking line 18, and inserting
the feollowing:

"5, The maturity for each financial assistance
package made by the board".

51. Page 51, line 7, by striking the word
“authority" and inserting the following: “board".

52. Page $2, lire 33, by striking the word
"authority" and inserting the following: ‘“board”.

53. By renumbering, relettering, or redesignating
and correcting internal references as necessary.

t ing line 26, and Lnserting

EMIL HUSAK PAUL PATE
MICHAEL GRONSTAL 4. KAY HEDGE
PATRICK DELUHERY JACK RIFE

ADOPTED "2 *9_0 .%q ) 8?

S-3311 FILED MARCH 20, 1989 E{)



SENATE CLIP SHEET MARCH 21, 1989 Page 51

HOUSE FILE 447

S-3316
@ Amend the amendment, $-3307, to House File 447, as
< amended, passed, and reprinted by the House, as
follows:

1. Page 1, by inserting after line 44, the
following:

"d. A flow-through process tank, or a tank
containing a requlated substance, other than notcr
vehicle fuel used for transportation purposes, for use
as part of a manufacturing process, system, ov
facility, if that tanx is located within a fully
enclosed building."

H O @~ U D L 60 -

= =

By MICHAEL E. GRONSTAL

EMIL J. HUSAK
- PILED MA !
“sorrep 30054 1p. 883)

BOUSE FILE 447

S$-3317
1 Amend House File 447, as amended, passed, and
2 reprinted by the House, as follows:
3 1. Page 46, by striking iines 8 thnrough 10, and
4 lnserting the follewing: "institutions. However, if
5 no such financial".
& 2. Page 46, line 11, by striking the word "and"
7 and inserting the following: “or".

. GRONSTAL

O]

By MICHAEL
$-3317 FILED MARCH 20, 1989
ADOPTED Z-Q(D -85 E_p S'E’LI)
BOUSE FILE 447

§-3322
1 Amend the amendment, $S-3307, to House File 447, as
2 amended, passed, and reprinted by the House, as

3 follows: L e i - e —mm e -
- N T Bage ™37 " Iine 27, "oy “striking the word "twenty-

| =

5 five" and inserting the following: “ten". e e i ea
% 2. "Page 3, by striking lines 3 through 19, and

7 inserting the following: "storage tank £ill pipe, the

8 person conveying or depositing the regulated substance

9 may deposit the regulated substance in the

10 unregistered tank provided that the deposit s aliowed

11 only in the single instance, that cthe person prevides
12 the owner or operator with another notice as reguired

13 by subsection 5, and that the person provides the

14 owner or operator with an aboveground storage tank
15 registration form. It is tnhne owner or operator's duty
16 to comply with registration raquirements, A late
17 registration penalty of twenty-five dollars is imposed
18 in addition to the registraticon fee for a tank

.registered after cthe reguired date.” e e e

"By LEONARD L. BOSWELL

§-3322 FILED MARCH 20, 1989
DIVISION A-WITHDRAWN, DIVISION B-ADOPTED 3&0-8"? @553)




HOUSE FILE 447
$—-3313

Amend House File 447, as amended, passed, and
reprinted by the House, as follows:

1. Page 50, by striking lines 3 aand 4, and
inserting the following: "independent licensed
engineer, fire marshal, or other person or class of
persons qualified and authorized by the board zo

pecrform the requtired LnspecLlo. and that the"
MARK R. EAGERLA

-

$-3313 FILED MARCH 20, 1989
ADOPTED 2-9() 361 p )

HOUSE FILE
5-3314
i Amend the amendment, S-3307, to House File 447 as
2 amended, passed, and reprinted Dy the House as follows:
3 4. Page 2, line 27, by striking the word "twenty-five"
4 and inserting the following: “"ten".
By MICHAEL E. GRONSTAL

$-3314 FILED MARCH, 20, 1989)

22081 50054 (5 855
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HOUSE FILE 447

-3330
..' amend House File 447, as amended, passed, and

reprinted by the House, as fcllows:

1. Page 43, by striking lines 2 through 7, and
inserting the following: ‘“cwned or operated by a
financial institution which has obtained ownership or
control through dept enforcement or debt settlement,
if the prior owner or operator is unable to pay."

2. By striking page 54, line 26 rhrough page 55,
line 6.

3. By renumbering, relettering, or redesignating,
11 and correcting internal references as necessary.

By JACK RIFE
$-3330 FILED MARCH 20, 1989
LosT 3-20-59 @9343

HOUSE FILE 447

O 00~ N e WD b

po]

$-3331
i amend the amendment, S$-3307, to House File 447, as
2 amended, passed, and reprinted by the House, as
3 follows:
4 :. Page 9, by striking lines 6 throuch 9.
5 2. By renumbering as necessary.

By JIM LIND
JOHN JENSEN

$-3331 FILED MARCH 20, 1989 a0, - 05
‘ m,\kool ok G, Nds \?‘5%\* %-20°%

BOUSE FILE 44

$-3332
1 Amend House File 447, as amended, passed, and
2 reprinted by the House, as follows:
3 1. Page 6, by inserting after line 33, the
4 following:
5 "Sec., __ . NEW SECTION. 10l1.12 ABOVEGROUND
¢ PETROLEUM TANKS AUTHORIZED.
7 Ruies of the state fire marshal shail permit
g8 installation of aboveground petroleum storage tanks
9 for retail motor vehicle fuel outlets in cities of one
10 thousand or less population.”
il 2. By renumbering as necessary.

By BERL E. PRIEBE
S-3332 FILED MARCH

0, 198
ADOPTED R-O-TH9 ifpm

53
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HOUSE FILE 447

§-3326
Amend House File 447, as amended, passed, and .
reprinted by the House, as follows:
1. Page 43, by inserting after iinre 20 the
following:
"f. The costs ot corrective action [or a reiease
reported to the deparctment of natural resources prior
to the effective date ¢f this Act, to the extent that
corrective action has not yet been performed, 2and
excluding the costs of corrective action alreacdy
perfcrmed or paid for, whether or not additional
corrective action 1s required."”

By WILMER RENSINK
§-3326 FILED 2
LOST ~;1c9

HOUSE FILE 447

o~ .
g~V e o » W T+ A UL W QRN N DY 5 I S |

5-3327
1 Amend House File 447, as amended, passed, and
2 reprinted by the House, as follows:
3 1. Page 25, by inserting before line 35 the foi-
4 lowing:
5 "Sec. . Section 4558.474, subsection 2,
6 paragraph a, Code 1989, is amended by adding the
7 following new unnumbered paragraph:
8 NEW UNNUMBERED PARAGRAPH. A person who establishes
9

10 require or shall not enforce an indemnification

11 agreement with an operatcr or owner of the tank

12 covered by the self~insurance obligation, uniess the
13 owner or operator has committed a substantial breach
14 of a contract between the self-insurer and the owner
15 or operator, and that substantial breach reiates

16 directly to the operation of the tank In an

17 environmentally sound manner. This paragraph appiies
18 to all contracts between a self-insurer and an owner
.9 or operator entered into on or after the effective
20 date of tnis Act.

Einancial responsibility by self-insurance shail ncot
¢ Y 3

By PAUL D. PATE
JACK RIFE

S$-3327 FILED MARCH 2C,

1989
ADOPTED 2 _4(0)-¢F (;P %‘-f)
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SENATE AMENDMENT TO HQUSE FILE 447

y H-3498
. 1 Amend House File 447, as amended, passed, and
‘ reprinted by the House, as follows:

1. Page 6, by inserting after line 33, the

following:
"Sec. . NEW SECTION. 101.12 ABOVEGROUND

3
4
5
6 PETROLEUM TANKS AUTHORIZED.
7
8
9

Rules of the state fire marshal shall permit
installation of aboveground petroleum storage tanks
for retail motor vehicle fuel cutlets in cities of one

10 thousand or less population.”

11 2, Page 6, by inserting after line 33, the

12 following:

13 "Sec. . NEW SECTION. 101.101 DEFINITIONS.
14 As used 1in this part unless the context otherwise
15 requires:

16 1. "Nonoperational aboveground tank" means an

17 aboveground storage tank in which regulated substances

18 are not deposited or from which regulated substances

19 are not dispensed after July 1, 1989.

20 2. "Operator" means a person iln control of, or

21 having responsibility for, the daily operation of the

22 aboveground storage tank.

23 3. "Owner" means:

24 a. In the case of an aboveground storage tank 1in

25 use on or after July 1, 1989, a person who owns the
' 26 aboveground storage tank used for the storage, use, or

27 dispensing of regulated substances.

28 b. In the case of an aboveground storage tank in

29 use before July 1, 1983, but no longer in use on that

30 date, a person who owned the tank immediately before

31 the discontinuation of its use.

32 4. "Regulated substance" means regulated substance
33 as defined in section 455B.471.
34 5. "Release" means spilling, leaking, emitting,

35 discharging, escaping, leaching, or disposing from an
36 aboveground storage tank into groundwater, surface
37 water, or subsurface soils. :
38 6. "Aboveground storage tank" means one or &
39 combination of tanks, including connecting pipes
40 connected to the tanks which are used to contain an
41 accumulation of regulated substances and the volume of
42 which, including the volume of the underground pipes,
43 is more than ninety percent above the surface of the
44 ground. Aboveground storage tank does not include any
45 of the following:
432,.46 a. Aboveground tanks of one thousand one hundred
47 gallons or less capacity used for storing motor fuel
48 for noncommercial purposes.
49 b. Tanks used for storing heating oil for
consumptive use on the premises where stored.
_l_.
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1 c. Underground storage tanks as defined by section
2 455B.471.

A3 d. A flow-through process tanx, or a tank
containing a reguiated substance, other than motor
vehicle fuel used for transportation purposes. for use
as part of a manufacturing process, system, or
facility, if that tank is located within a fully
enclosed building.

7. "Tank site" means a tank or grouping of tanks
within close proximity of each other located on the
facility for the purpose of storing regulated
substances.

8. "State fire marshal® means the state fire
marshal, or the state fire marshal's designee.

Sec. . NEW SECTION. 101.102 REPORT OF
EXISTING AND NEW TANKS -~ FEE.

1. Except as provided in subsection 2, the owner
or operator of an aboveground storage tank existing on
or before July 1, 1989, shall notify the state fire
marshal in writing by May 1, 1990, of the existence of
each tank and specify the age, size, type, location,
and uses of the tank.

2. The owner of an aboveground storage tank taken
out of operation between January 1, 1979 and July 1,
1989, shall notify the state fire marshal in writing
by July 1, 1980, of the existence of the tank unless
the owner knows the tank has been removed. The notice
shall specify to the extent known to the owner, the
date the tank was taken out of operation, the age ot
the tank on the date taken out of operation, the size,
type, and location of the tank, and the type and
quantity of substances left stored in the tank on the
date that it was taken out of operation.

3. An owner or operator which brings into use an
aboveground storage tank after July 1, 1989, shall
notify the state fire marshal in writing within thirty
days of the existence of the tank and specify the age,
size, type, location, and uses of the tank.

4. The registration notice of the owner oOr
operator to the state fire marshal under subsections 1
through 3 shall be accompanied by a fee of ten dollars
for each tank included in the notice. All moneys
collected shall be deposited in the general fund.

5. A person who deposits a regulated substance in
an aboveground storage tank shall notify the owner or
operator in writing of the notification requirements
of this section.

6. A person who sells or constructs a tank
intended to be used as an aboveground storage tank
shall notify the purchaser of the tank in writing of

-2~




Fl—.lllllIllllIlllIIlII--.-.-.-.-.....-..---_--.--______________________

HOUSE CLly oHebt Marbive il L Ly A SO g e

H-3498

Page 3

the notification requirements of this section
applicable to the purchaser.

7. It shall be unlawful to deposit a regulated
substance in an aboveground storage tank which has not
been registered pursuant to subsections 1 through 5.

The state fire marshal shall furnish the owner or
operator of an aboveground storage tank with a
registration tag for each aboveground storage tank
registered with the state fire marshal. The owner or
operator shall affix the tag to the fill pipe of each
tregistered aboveground stcrage tank. A person who
conveys or deposits a regulated substance shall
inspect the aboveground storage tank to determine the
existence or absence ¢f the registration tag. If a
registration tag 1s not affixed to the aboveground
storage tank £ill pipe, the person conveying or
depositing the regulated substance may deposit the
regulated substance 1n the unregistered tank provicded
that the deposit is allowed only in the single
instance, that the person provides the owner or
operator with another notice as required by subsecticn
5, and that the person provides the owner or operator
with an aboveground storage tank registration form.

It 1s the owner or operator's duty tc comply with
registration requirements. A late registration
penaity of twenty-five dollars is imposed in addition
to the registration fee for a tank registered after
the required date.

Sec. . NEW SECTION. 101.103 STATZ FIRE
MARSHAL REPORTING RULES.

The state fire marshal shall adopt rules pursuant
to chapter 173 relating to reporting requirements
necessary to enable the state fire marshal to maintain
an accurate ilnventory of aboveground storage tanks,

Sec. . NEW SECTION. 101.104 DUTIES AND POWERS
OF THE STATE FIRE MARSHAL.

The state fire marshal shall:

1. Inspect and investigate the facilities and
records of owners and operators of aboveground storage
tanks as may be necessary to determine compliance with
this part and the rules adopted pursuant to this part.
An inspection or investigation shall be conducted
subject to subsection 4. For purposes of develepirg a
rule, maintaining an accurate inventory or enforcing
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45 this part, the department may:

46 a. Enter at reasonable times any establishment or

47 other place where an aboveground storage tank is

48 located.

49 b. Inspect and obtain samples from any person of a
50 regulated substance and conduct monitoring or testing

-3-



HOUSE CLIP SHEET MARCH 22, 1989 Page 6

H-3498

Page 4

of the tanks, associated equipment, contents or
surrounding soils, air, surface water and groundwater.
Each inspection shall be commenced and completed with
reasonable promptness.

(1} If the state fire marshal obtains a sample,
prior to leaving the premises, the fire marshal shall
give the owner, operator, or agent in charge a receipt
describing the sample obtained and if requested a
portion of each sample equal in volume or weight to
the portion retained. If the sample is analyzed, a
copy of the results of the analysis shall be furnished
promptly tc the owner, operator, or agent in charge.

{2) Documents or information obtained from a
person under this subsection shall be available to the
public except as provided in this subparagraph. Upon
2 showing satisfactory to the state fire marshal by a
perscn that public disclosure ¢f documents or
information, or a particular part of the documents or
infcrmation to which the state fire marshal has access
under this subsection would divulge commercial or
financial information entitled to protection as a
trade secret, the state fire marshall shall consider
the documents or information or the particular portion
24 of the documents or information confidential.

25 However, the document or information may be disclosed
26 to officers, employees, or authorized representatives
27 of the United States charged with implementing the

28 federal Solid Waste Disposal Act, to employees of the
29 state of Iowa or of other states when the document or
30 information is relevant to the discharge of their

31 official duties, and when relevant in any proceeding

32 under the federal Solid Waste Disposal Act or this

o
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33 part.

34 2. Maintain an accurate inventory of aboveground
35 storage tanks.

36 3. Take any action allowed by law which, in the

37 state fire marshal’'s judgment, 1s necessary to enforce
38 or secure compliance with this division or any rule

39 adopted pursuant to this division.

40 4. Conduct investigations of complaints received
41 directly, referred by other agencies, or other

42 investigations deemed necessary. While conducting an
43 investigation, the state fire marshal may enter at any
44 reasconable time i1n and upon any private or public

45 property to investigate any actual or possible

46 violation of this division or the rules or standards
47 adopted under this division. However, the cwner or

48 person in charge shall be notified.

49 a. If the owner or operator cf any property

S0 refuses admittance, or if prior to such refusal the
_4_
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state fire marshal demonstrates the necessity for a
warrant, the state fire marshal mav make application
under oath or affirmation to the district court of the
county in which the property is located for the
issuance of a search warrant.

b. In the application the state fire marshal shall
state that an inspection of the premises is mandated
by the laws of this state or that a search of certaln
premises, areas, oOr thlngs designated in the
appllcatlon may result in evidence tending to reveal
the existence of violations of public health, safety,
or welfare requirements imposed by statutes, rules, or
ordinances established by the state or a political
subdivision of the state. The application shall
descripbe the area, premises, or thing to be searched,
give the date of the last inspection if known, g;ve
the date and time of the proposed inspection, declare
the need for such inspection, recite that notice of
the desire to make an inspection has been given to
affected persons and that admission was refused if
that be the fact, and state that the inspection has no
purpose other than to carry out the purpose of the
statute, rule, or ordinance pursuant to which
inspection is to be made. If an item of property 1s
sought by the state fire marshal it shall be
identified in the application.

c. If the court is satisfied from the examination
of the applicant, and of other witnesses, if any, and
of the allegatxons of the application of the existence
of the grounds of the appllcatlon, or that there 1s
probable cause to believe in their existence, the
court may issue & search warrant.

d. In making inspections and searches pursuant to
the authority of this division, the state fire marshal
must execute the warrant as follows:

(1) Within ten days after its date.

(2) In a reasonable manner, and any property
seized shall be treated in accordance with the
provisions of chapters 808 and 809.

(3) Subject to any restrictions imposed by the
statute, rule or ordinance pursuant to which
inspection is made.

Sec. . NEW SECTION. 101.105 VIOLATIONS --
ORDERS.

1. If substantial evidence exists that a person
has violated or is violating a provision of this
division or a rule adopted under this division the
state fire marshal may issue an order directing the
person to desist in the practice which constitutes the
violation, and to take corrective action as necessary

-5—
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1 to ensure that the viclation will cease, and may
impose appropriate administrative penalties pursuant
to section 101.106. The perscn to whom the order 1is
issued may appeal the order as provided in chapter
17A. On appeal, the administrative law judge may
affirm, modify, or vacate the order of the state fire
marshal.

2. However, 1f it :s determined by the state fire
marshal that an emergency exists respecting any matter
affecting or likely to affect thes public health, the
fire marsha. may issue any order necessary to
terminate the emergency without notice and without
hearing. The order is binding and effective
immediately and until the order is modified or vacated
at an administrative hearing or by a district court.
16 3. The state fire marshal may request the attorney
17 gereral to institute legal proceedings pursuant tc
18 section 10G1.106.

= =
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1 Sec. . NEW SECTION. 101.106 PENALTIES --
20 BURDEN OF PROOF.
21 1 A person who violates this division or a rule

22 or order adoption issued pursuant to this division is
23 subject to a civil penalty not to exceed one hundred
24 dollars for each day during which the violation

2?5 continues, up to a maximum of one thousand deollars;

26 however, if the tank is registered within thirty days
27 after the state fire marshal issues a cease and desist
28 order pursuant to section 101.105, subsection 1, the
29 civil peralty under this section shall nrot accrue.

30 The civil penalty 1s an alternative to a criminal

31 penalty provided under this division.

32 2. A person who knowingly fails to notify or makes
33 a false statement, representation, or certification in
34 a record, report, or other document filed or required
35 to be maintained under this division, or violates an
36 order issued under this division, is gquilty of an

37 aggravated misdemeanor.

38 3. The attorney general, at the reqguest of the

3% state fire marshal, shall institute any legail

40 proceedings, including an action for an injunction,

4l necessary to enforce the penalty provisions of this

42 division or to obtain compliance with the provisions
43 of this division or rules adopted or order pursuant to
44 tnhis division., In any action, previous findings of

45 fact of the state fire marshal after notice and

46 hearing are conclusive 1f supported by substantial

47 evidence 1n the record when the record is viewed as a

18 whole.
49 4. In all proceedings with respect to an alleged
50 viclation of this division or a rule adopted or order

-6—
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issued by the state fire marshal pursuant to this
division, the burden of proof is upon the state fire
marshal.

5. If the attorney general has instituted legal
proceedings in accordance with this section, all
related issues which could otherwise be raised by the
alleged violator in a proceeding for judicial review
under section 101.107 shall be raised in the legal
proceedings instituted in accordance with this
section.

Sec. . NEW SECTION. 101.107 JUDICIAL REVIEW.

Except as provided in section 101.106, subsection
5, judicial review of an order or other action of the
state fire marshal may be sought in accordance with
chapter 17A. Notwithstanding chapter 174, the Iowa
administrative procedure Act, petitions feor judicial
review may be filed in the district court of the
county in which the alleged offense was committed or
the final order was entered.

Sec. . NEW SECTION. 101.:08 FEES FOR
CERTIFICATION INSPECTIONS OF UNDERGROUND STORAGE
TANKS.

The state fire marshal, the state fire marshal's
designee, or a local fire marshal, authorized to
conduct underground storage tank certification
inspections under section 455G.11, subsection 7, shall
charge the person requesting a certification
inspection a fee to recover the costs of authorized
training, inspection, and lnspection program
administration subject to rules adopted by the state
fire marshal."

3. Page 7, by striking lines 2 and 3, and
inserting the following:

"The authority shall assist the Iowa comprehensive
petroleum underground storage tank fund as provided in
chapter 455G and the authority shall have all of the
powers that the Iowa comprehensive petroleum
underground storage tank fund board possesses and
which that board delegates to the authority in a
chapter 28E agreement or a contract between the
authority and the Iowa comprehensive petroleum
underground storage tank fund board with respect to
the issuance and securing of bonds and carrying out
the purposes of chapter 455G."

4. Page 7, line 17, by striking the word "may"
and inserting the following: "shall".

5. Page 7, by inserting after line 18, the
following:

"4, The board shall retain rulemaking authority,
but may contract with the department for assistance in

_7_
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drafting rules. The board shall retain contested case
jurisdiction over any challenge to the diminution rate
or cost factor. The department shall conduct all
other contested cases and be responsible for other
agency action in connection with the environmental
protection charge imposed under this chapter.”

6. Page 8, line 16, by inserting after the figure
"1." the following: “An environmental protection
charge is imposed upon diminution."

7. Page 8, line 18, by inserting after the word
"section" the following: "on diminution".

8. Page 8, by striking line 31, and inserting the
following: "maintain the financial soundness of the
fund, but not to exceed an amount reasonably necessary
to assure financial soundness, in light of".

3. Page 9, by striking lines 28 through 31.

10. Page 10, line 12, by striking the word
"director” and inserting the following: “board".

11. Page 10, line 15, by striking the word
"director” and inserting the following: "board".

12. Page 10, line 23, by inserting after the
"tax" the following: "or charge".

13. Page 10, line 24, by inserting after the
"tax" the following: ‘"or charge”.

14. Page 10, line 27, by inserting after the
"tax" the following: ‘“or charge™.

15. Page 10, line 34, by inserting after the
"department” the following: ", or rule or order
the board pursuant to this chapter,”.

i6. Page 13, by striking lines 15 and 16, and
lnserting the following: ‘"returr shall show
information relating to the".

17. Page 13, by striking lines 18 and 13, and
inserting the following: “charge, and any claimed
exemptions or exclusions from the charge, a
calculation of charges"”,

18. Page 13, by inserting after line 33, the
following:

“4. Upon receipt of a payment pursuant to this
Chapter, the department shall deposit the moneys into
the fund created in section 455G.3, and the moneys so
deposited are a continuing appropriation for
expenditure under chapter 455G, and monevs s0
appropriated shall not be used for other purposes
unless the appropriation is changed by the first
session of a biennial general assembly.”

i9. Page 16, by inserting after line 21, the
tollowing:

"If a depositor's, receiver's, or other person's
challenge relates to the diminution rate, the burden

_8_
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1 of proof upon the challenger shall only be satisfied
2 by clear and convincing evidence.

3 3. 1if the amount paid is greater than the correct
4 charge, penalty, and interest due, the department

5 shall refund the excess, with interest after sixty

6 days from the date of payment at the rate in effect

7 under section 421.7, pursuant to rules prescribed by
8 the director. However, the director shall not allow a
g claim for refund that has not been filed with the
10 department within five years after the charge payment
11 upon which a refund is claimed became due, or one year
12 after the charge payment was made, whichever time 1is
13 later. A determination by the department of the
14 amount of charge, penalty, and interest due, or the
1€ amount of refund for any excess amount paid, is final
16 unless the person aggrieved by the determination
17 appeals to the director for a revision of the
i8 determination within thirty days from the postmark
19 date of the notice of determination of charge,
20 penalty, and interest due or refund owing. The
21 director shall grant a hearing, and upon hearing the
22 director shall determine the correct charge, penalty.,
23 and interest due or refund owing, and notify the
24 appellant of the decision by mail. The decision of
55 the director is final unless the appellant seeks
26 sudicial review of the director's decision under
27 section 424.13."
28 20. Page 17, line 8, by striking the word
29 "director" and inserting the following: "board”.
30 21. Page 19, by striking lines 10 through 17, and
31 inserting the following:
32 “Sec. . NEW SECTION. 424.13 JUDICIAL REVIEW.
33 i. Judicial review of contested cases under this
34 chapter may be sought in accordance with chapter 17A."
35 22. By striking page 19, line 27, through page
36 20, line 16.
37 23. Page 20, by striking lines 22 through 24, and
38 inserting the following: "be refunded to such person
39 by".
50 24. pPage 20, line 25, by striking the words "or
41 credit”.
42 25. Page 20, line 27, by striking the words "or
43 credit".
44 26. Page 20, line 28, by striking the words "five
45 years" and inserting the following: “one year”.
46 27. Page 20, by inserting after line 30, the
47 following:
48 "Refunds may be made only from the unallocated or
49 uncommitted moneys in the fund created in section
50 455G.3, and are limited by the total amount budgeted

-9~
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by the fund's board for charge refunds."

28. Page 20, line 34, by inserting after the word
"return® the following: ", and to any other person
known te the board who will owe the charge at any
address obtainable for that person,”.

29. Page 21, line 2, by striking the words
"diminution rate" and 1nserting the following: “cost
factor, pursuant to section 424.3, subsection 5,".

30. Page 21, line 23, by inserting after the word
10 "notice." the following: "Neither mailed notice or
11 notice by publication is required for the initial
12 determination and imposition of the charge. The board
13 shall undertake to provide reasonable notice of the
14 environmental protection charge and procedures, as in
15 the voard's sole discretion it deems appropriate,

16 provided that the actual charge and procedures are

17 published in the Iowa administrative bulletin prior to
18 the effective date of the charge."”

19 31. Page 22, by striking lines 15 and 16, and

20 inserting the followirng: "to the department and

21 disposed of in the same manner as the charge imposed
22 under this chapter. Unpaid penalties and interest".

Rlegie B e S N e N

23 32. Page 22, by inserting after line 35, the

24 following:

25 “Sec. . NEW SECTION. 424.18 EFFECTIVE DATE.
26 The environmental protection charge is imposed

27 beginning July 1, 1$89. For all deposits subject to
28 the charge made on or after July 1, 1989, the
29 depositor and receiver are obligated to pay the charge
30 as provided in this chapter. The amount of the
31 1nitial environmental protection charge as calculated
32 after determination of the cost factor by the board
33 and the required forms and procedures shall be
34 publisned in the Iowa administrative bulletin prior to
35 July 1, 1989."

4OHe36 33. Page 23, by striking line 5, and inserting
37 the following: “property not within the corporate
38 limits of a city, may provide by".

39 34. Page 24, by inserting after line 3, the
40 following:
41 "S. A property tax credit provided under ihis

42 section shall be paid for out of any available funds
43 budgeted for that purpose by the council or board.
44 Cities may certify a tax for the general fund levy and
15 a county may certify a tax for the rural county
46 service fund levy, for the property tax credit
47 authorized by this section. A city council shall
48 grant a credit only against city taxes and a ccunty
45 board of supervisors shall only grant a credit against
50 county taxes."

_lo_
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35. Page 25, by inserting after line 34, the
following:

"NEW SUBSECTION. 1!1. "Petroleum" means petroleum,
including crude o0il or any fraction of crude oil which
is liquid at standard conditions of temperature and
pressure (sixty degtees Fahtenheit and fourteen and
seven-tenths pounds per square inch absclute).”

36. Page 25, by inserting before line 35, the
following:

"Sec. . Section 455B.474, subsection 1, Code
1989, is amended by adding the following new
varagraph:

NEW PARAGRAPH. f. Assessment plans for taking
requlired release corrective action. The department
shall mail a copy of the approved release assessment
plan to the owner or operator of an underground
storage tank, the copy mailed to the owner or operator
shall be in addition to any copies provided to a
contractor or agent of the owner or operator.”

37. Page 25, by inserting before line 35 the fol-
lowing:

"Sec. . Section 455B.474, subsecticn 2,
paragraph a, Code 1989, is amended by adding the
following new unnumbered paragraph:

NEW OUNNUMBERED PARAGRAPH. A person who establishes
financial responsibility by self-insurance shall not
require or shall not enforce an indemnification
agreement with an operator or owner of the tank
covered by the self-insurance obligation, unless the
owner or operator has committed a substantial breach
of a contract between the self-insurer and the owner
or operator, and that substantial breach relates
directly to the operation of the tank in an
environmentally sound manner. This paragraph applies
to all contracts between a self-insurer and an owner
or operator entered into on or after the effective
date of this Act.”

38. Page 26, line 13, by striking the word
"subsections" and inserting the following:
"subsection”.

39. Page 26, line 14, by inserting after the word
"penalties" the following: "or other damages or
moneys".

40. Page 26, line 19, by inserting after the word
"budget." the following: "Any federal moneys,
including but not limited to federal underground
storage tank trust fund moneys, received by the state
or the department of natural resources in connection
with a release occurring on or after the effective
date of this Act or received generally for underground
_ll_
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storage tank programs on or after the effective date
of this Act, shall be credited to the fund created in
section 455G.3 and allocated between fund accounts
according to the fund budget, unless such use would be
contrary to federal law. The department shall
cooperate with the board of the Iowa comprenensive
petroleum underground storage tank fund to maximize
the state's eligibility for and receipt of federal
funds for underground storage tank related purposes.”

41. Page 26, by striking lines 20 through 24.

42. Page 26, line 27, by striking the words "one
facility" and inserting the following: ™"at least two
facilitieg".

43. Page 26, line 29, by striking the word "The"
and inserting the following: "a designated”.

44. Page 26, line 34, by striking the word "the"
and inserting the following: "a".

45. Page 27, line 4, by striking the words "the
designated tank disposal facility" and inserting the
following: "“a designated facility".

46. Page 27, line 8, by striking the word "The"
and inserting the following: "A designated”.

47. Page 27, line 12, by striking the word "the"
and inserting the following: "a".

48. Page 27, line 186, by inserting after the word
"account" the following: ", except those moneys
deposited into the Iowa comprehensive petroleum
underground storage tank fund pursuant to section
455B.4797 .

49. Page 27, by striking lines 24 through 26, and
inserting the fcliowing:

"{2) Seventy Twenty-three percent of the moneys
proceeds of the fees imposed pursuant to section
4558.473, subsection 5, and section 4558.479 shall be
deposited in the account annually, up to a maximum of
tnree hundred fifty thousand dollars. 1IF twenty-three

bercent of the proceeds exceeds three nundred Fifty
thousand dollars, the excess shali be deposited into
the fund created in section 455G.3. Three aundred and

fifty thousand dollars, are appropriated from the
storage tank maragement account to the department of".

50. Page 30, by striking lines 28 and 29, and
inserting the following:

“3. "Bond" means a bond, note, or other cbliligation
issued by the authority for the fund and the purposes
of this chapter.”

51. Page 31, line 4, by inserting after the word
“lilability." the following: “"Corrective action
includes the expenses incurred to prepare an
assessment plan for approval by the department of

_}_2_
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natural resources detailing the planned response to a
release or suspected release, but not necessarily all
actions proposed to be taken by an assessment plan.”

52. Page 32, by striking line 20, and inserting
the following: “deposited in the fund. The fund
shall include moneys credited to the fund under
sections 424.7, 455G.3, 455G.8, 455G.9, 455G.1l0,
455G.11, and 455G.12, and other funds which by law may
be credited to the fund. The moneys in the fund are
appropriated to and for the purposes of the board as
provided in this chapter. Amounts in the fund shall
not be subject to appropriation for any other purpose
by the general assembly, but shall be used only for
the purposes set forth in this chapter. The treasurer
of state shall act as custodian of the fund and
disburse amounts contained in it as directed by the
board including automatic disbursements of funds as
received pursuant to the terms of bond indentures and
documents and security provisions to trustees and
custodians. The treasurer of state is authorized to
invest the funds deposited in the fund at the
direction of the board and subject to any limitations
contained in any applicable bond proceedings. The
income from such investment shall be credited to and
deposited in the fund. The fund shall be administered
by the board which shall make expenditures from the
fund consistent with the purposes of the programs set
out in this chapter without further appropriation.
The fund may be divided into different accounts with
different depositories as determined by the board and
to £ulfill the purposes of this chapter.”

53. Page 32, line 30, by striking the word "A"
and inserting the following: "To establish a".

54. Page 32, line 32, by striking the word "A"
and inserting the following: "To establish a".

55. Page 32, line 34, by striking the word "An"
and inserting the following: “To establish an".

56. By striking page 33, line 30 through page 34,
line 6, and inserting the following: "four years. A
public member shall have experience, knowledge, and

expertise of the subject matter embraced within this
chapter, including, but not limited to, one or more of
the following fields:

(1) Financial markets or Lnsurance.

(2) Environmental or safety engineering.”

57. Page 36, by striking line 20, and inserting
the following:

"5. Provide that the interest on bonds may vary
in".

, 58. Page 36, by striking lines 26 and 27, and
..13_
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1 inserting the following:
2 "7. The board may contract with the authority for
3 the authority to issue bonds and do all things
4 necessary with respect to the purposes of the fund, as
5 set out in the contract between the board and the
6 authority. The board may delegate to the authority
7 and the authority shall then have all of the powers of
8 the board which are necessary to issue and secure
9 bonds and carry out the purposes of the fund, to the
10 extent provided in the contract between the board and
11 the authority. The authority may".
59. Page 37, by striking line 5, and inserting
13 the following: "of which may be deposited with
14 trustees or depositories in accordance with bond or
15 security documents and pledged by the board to the
16 payment thereof,".
17 60. Page 37, by striking line 14, and inserting
18 the following: "required for 1mmed1ate disbursement
19 may be dep031ted with a trustee or dep051tory as
20 provided in the bond documents and invested in any".

21 61. Page 38, line 25, by striking the word

22 "trust" and inserting the following: "inheritance"

23 62. Page 38, by striking line 26, and inserting

24 the following:

25 "15. Subject to the terms of any bond documents,
26 mbneys in the fund or fund accounts may be expended".
27 | 63. Page 41, by striking line 24, and inserting

28 the following: "the following, which shall be

29 deposited with the board or its designee as provided
30 by any bond or security documents and".

31 64. Page 42, by striking line 4, and inserting

32 the following: . "storage tank management fee proceeds
33 which are deposited into the fund, pursuant to section
34 455B.479.

%Bbjs 65. Page 42, by striking line 20, and inserting
36 the following:
37 "a. (1) Corrective action for an eligible release

38 reported to the department of natural resources on or
Y1%39 after April 1, 1988, but prior to the effective date
££340 of this Act. Third—party liability is specifically

41 excluded from remedial account coverage. [For a claim

42 for a release under this subparagraph, the remedial

43 program shall pay no more than the lesser of twenty-

44 five thousand dollars or one-third of the total costs

45 of corrective action for that release, subsection 4

46 notwithstanding. For a release to be eligible for

47 coverage under this subparagraph the following

48 conditions must be satisfied:

49 (a) The owner or operator applying for coverage
50 must be currently engaged in the business for which
-14_
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the tank connected with the release was used prior to
the report of the release.

(b) The owner or operator applying for coverage
shall not be a person who is maintaining, or has
maintained, proof of financial responsibility for
federal regulations through self-insurance.

(c) The owner or operator applying for coverage
shall not have claimed bankruptcy any time on or after
April 1, 1988.

(d) The claim for coverage pursuant to this
subparagraph must have been filed with the board prior
ro January 31, 1990.

Total payments for claims pursuant to this
subparagraph are limited to no more than six million
dollars. Claims for eligible releases shall have
priority according to their date of filing with the
board, with the first claim having first priority. If
claims remain unpaid after the total payments equal
six million dollars, all remaining claims are void,
and no entitlement exists for further payment.

(2) Corrective action for a release reported to
the".
66. Page 45, by inserting after line 3, the
following:

"7. RECURRING RELEASES TREATED AS A NEWLY REPORTED
RELEASE. A release shall be treated as a release
reported on or after the effective date of this Act 1if
prior to the effective date of this Act a release was
reported to the department, corrective action was
taken pursuant to an assessment plan approved by the
department, and the work performed was accepted by the
department. For purposes of this subsection, work
performed is accepted by the department if the
department did not order further action within ninety
days of the date on which the department had notice
that the work was completed, unless the department
clearly indicated in writing to the owner, operator,
contractor, or other agent that additional work would
be required beyond that specified in the assessment
plan or in addition to the work actually performed.”

67. Page 45, line 6, by striking the word "tank"
and inserting the following: "“the following purposes:

a. All or a portion of the expenses incurred by
the applicant small business for its share of
corrective action.

b. Tank".

68. Page 45, by striking line 8, and inserting
the following: "standards to become insurable.

Moneys from the".

69. Page 45, by striking lines 23 through 33, and
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inserting tne following:

"3. The bkoard shall administer the loan gquarantee
account. The board may delegate administration of the
account, provided that the administrator is subject to
the board's direct supervision and direction. The
board shall adopt rules regarding the provision of
loan guarantees to financially qualified small
businesses for the purposes permitted by subsection 1,
The board may impose such".

70. Page 46, by siriking lines 8 through 10, and
inserting the following: ‘"institutions. However, if
no such financial",

71. Page 46, line 11, by striking the word "and"
and ingerting the following: "or".

72. Page 46, by striking line 18, and lnserting
the following:

“S. The maturity for each financlal assistance
package made by the board”.

73. Page 46, by inserting after line 33, the
following:

"7. A loan loss reserve account shall be
established within the loan guarantee account. A
defaulit on a loan guaranteed under this section shall
be paid from such reserve account. In administering
the program the board shall nct guarantee loan values
1n excess of the amount credited to the reserve
account and only moneys set aside in the reserve
account may be used for the payment of a default. A
default is not eligible for payment urtil the lender
has satisfied all administrative and legal remedies
for settiement of the loan and the lcan has been
reduced to judgment by the lender. After the default
has been reduced to judgmen:t and the guarantee paid
from the reserve acccunt, the board is entitied to an
assignment of the judgment. The bcocard shall take all
appropriate action to enforce the judgment or may
enter i1nto an agreement with the lender to provide for
enforcement. Upon collection of the amount
guaranteed, any excess collected shall pe deposited
into the fund. The general acsembly is not obligaied
Yo appregriate any wmeneys L0 pay for any defaulis or
to appropriate any moneys to be credited to the
reserve account. The loan guarantee program does not
obligate the state ¢r the board except to the extent
provided in this sect:ion, and the board in
administering the program shall not give or iend the
credit cf the state of Iowa."

74. Page 48, by striking lines 4 through 8 and
inserting the following: “accoun: in establishing
premiums. Tt is the intent of the general assembly

_16_
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1 that an".
: el 75. Page 48, by str?k@ng lines 28 t§rough 34.
- 76. Page 50, by striking lines 3 and 4, and
4 inserting the following: "independent licensed
5 engineer, fire marshal, or other person or class of
6 persons qualified and authorized by the board to
7
8

98]

perform the required inspection and that the".
77. Page 51, line 7, by striking the word

Y7, 9 "authority” and inserting the following: “board".
10 78. ©Page 52, line 33, by striking the word
11 "authority” and inserting the following: "board”.
12 79. Page 55, by inserting after line 26, the
13 following:
14 " . The department of natural resources shall

15 adopt approved curricula for training persons to
16 conduct corrective actions consistent with the
17 requirements of the department of natural resources.”

18 80. Page 57, by inserting after line 3, the
19 following:
20 "Sec, . The Code editor shall codify sections

21 101.101 through 101.108 as a new division II of
22 chapter 101."
23 81. Page 57, line 5, by inserting after the
24 figure "2004" the following: ", subject to the
25 qualifications of section 455G.1l1, subsecticn 6".
26 82. Page 57, line 7, by inserting after the
/ 27 figure “1999" the following: ", except such repeal
. 28 shall not effect any outstanding contractual rights”.
29 83. Page 57, line 9, by inserting after the
30 figure "2009" the following: ", except as such
31 sections apply with respect to any outstanding bonds
312 issued thereunder, or refinancing of such cutstanding

33 bonds".
133434 84. Page 57, by inserting after line 9, the
f 35 following:
36 "Sec. . Section 214A.18, Code 1989, is
37 repealed.™
38 85. By renumbering, relettering, or redesignating

39 and correcting internal references as necessary.
RECEIVED FROM THE SENATE

H-3498 FILED MARCH 21, 1389
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BOUSE FILE 447

H-3583

1
2
3
4
5
6
7
8

amend the Senate amendment, H-3498, to House File
447 as amended, passed, and reprinted by the House, as
follows:
. 1. Page 14, line 40, by inserting after the word
Act" the following: ", or a release reported prior
to April 1, 1988, if the release was discovered in the
course of installing monitoring wells to comply with
state mandated monitoring requirements”.

By PELLETT of cass o
§-3583 FILED MARCH 23, 1989 u_},gtd} r(y" ®

HOUSE FILE 447

H-4234
1 Amend amendment, H-3498, to House File 447, as
2 amended, passed, and reprlnted by the House, as
1 follows:
4 1. Page 17, by striking lines 34 through 37.

By HALVORSON of Webster DIEMER of Black Hawk
LAGESCHULTE of Bremmer GRUHN of Dickinson
SYOBODA of Tama EDDIE of Buena Vista
OSTERBERG of Linn FEY of Scott
GRONINGA of Cerro Gordo MAY of Worth
GARMAN of Story MUHLBAUER of Crawford
CONNOLLY of Dubuque SHEARER of Louisa
MAULSBY of Calhoun BRAMMER of Linn
CARPENTER of Polk BEATTY of Warren

H-4234 FILED APRIL 25, 1989
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HOUSE FILE 447

Amend the amendment, H-3498, to House File 447, as
amended, passed, and reprinted by the House, as
follows:

1. Page 1, by striking lines 47 and 48, and
inserting the following: "gallons or less capacity.”

2. Page 2, by striking lines 7 and 8, and
inserting the following: "facility."

3. Page 7, by inserting after line 44, the
following:

"The board shall reimburse the department of
revenue and finance by contract for the reasonable
cost of administration of the environmental protection
charge imposed under this chapter and for other duties
delegated to the department or to the director by the
board."

4. Page 10, by striking lines 36 through 50, and
inserting the following:

" . By striking page 23, line 2 through page
2S5, line 2, and inserting the following:

"Sec. . NEW SECTION. 4278B.18 LOCAL OPTION
REMEDIAL ACTION PROPERTY TAX CREDIT -- PUBLIC HEARING.
1. In order to further the public interests of

protecting the drinking water supply, preserving
business and industry within a community, preserving
convenient access to gas stations within a community,
or other public purposes, a city council or county
board of supervisors may provide by ordinance for
partial or total property tax credits to owners of
small businesses that own or operate an underground
storage tank to reduce the amount of property taxes
paid over the permitted period in amounts not to
exceed the actual portion of costs paid by the
business owner in connection with a remedial action
for which the Iowa comprehensive petroleum underground
storage tank fund shares in the cost of corrective
action, and for which the small business owner was not
reimbursed from any other source. A county board of
supervisors may grant credits only for property
located outside of the corporate limits of a city, and
a city council may grant credits only for property
located within the corporate limits of the city. The
credit shall be taken on the property where the
underground storage tank is situated. The credit
granted by the council or board shall not exceed the
amount of taxes generated by the property for the
respective city or county. The credit shall apply to
property taxes payable in the fiscal year following
the calendar year in which a cost of remedial action
was paid by the small business owner.

As used in this division, "actual portion of the

_1_-
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Page 2

costs paid by the owner or operator of an underground
storage tank in connection with a remedial action for
which the Iowa comprehensive petroleum underground
storage tank fund shares in the cost of corrective
action" means the amount determined by the fund's
board, or the board's designee, as the administrator
of the Iowa comprehensive petroleum underground
storage tank fund, and for which the owner or operator
was not reimbursed from any other source.

10 As used in this division, "small business" means a
11 business with gross receipts of less than five hundred
12 thousand dollars per year.

13 2. The ordinance may be enacted not less than

14 thirty days after a public hearing is held in

15 accordance with section 358A.6 1in the case of a

16 county, or section 362.3 in the case of a city. The
17 ordinance shall designate the length of time the

18 partial or total credit shall be available, and shall
19 include a credit schedule and description of the terms
20 and conditions of the credit.

21 3. A property tax credit provided under this

22 section shall be paid for out of any available funds
23 budgeted for that purpose by the city council or

24 county board of supervisors. A city council may

25 certify a tax for the general fund levy and a county
26 board of supervisors may certify a tax for the rural
27 county service fund levy for property tax credits

28 authorized by this section.

(el RS WU BN PN S o

25 4. The maximum permitted period of a tax credit
30 granted under this section is ten years.,
31 Sec. . NEW SECTION. 427B.19 APPLICATION FGR

32 CREDIT BY UNDERGROUND STORAGE TANK OWNER OR OPERATOR -
33 - APPROVAL BY COUNTY BOARD OF SUPERVISORS OR CITY
34 COUNCIL.
35 An application shall be filed by an owner of 2
36 small business that owns or operates an underground
37 storage tank for each property for which a credit is
38 sought. Applications shall be filed with the
respective county board of supervisors or the city
council by September 30 of the year following the
calendar year in which a cost of remedial action was
paid by the owner or operator. Small business owners
receiving credits shall file applications for renewal
of the credit by September 3C of each vear. A cradit
renewed only 1f title tc :the credited proparty
-emzing in the name of the person or entity originally
receiving the credlt.
!z reviewing the applications, the pboard of

visors cr city ccuncil shall ccnsider whether
ing the credit would sesrve a public gurpcse.
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Upon approval of the application by the board of
- supervisors, and after the applicant has paid any
' property taxes due, the board shall direct the county
treasurer to issue a warrant to the small business
owner in the amount of the credit granted. Upon
approval of the application by the city council, and
after the applicant has paid any property taxes due,
the council shall direct the city clerk to issue a
warrant to the small business owner in the amount of
the credit granted.

Applications for credit shall be made on forms
prescribed by the director of revenue and finance and
shall contain information pertaining to the nature of
the release, the total cost of corrective action, the
actual portion of the costs paid by the small business
owner and for which the owner was not reimbursed from
any other source, the small business owner's income
tax form from the most recent tax year, and other
information deemed necessary by the director.

Sec. . NEW SECTION, 427B.20 CREDIT MAY BE
REPEALED.

If in the opinion of the city c¢ouncil or the county
board of supervisors continuation of the credit
granted pursuant under an ordinance adopted pursuant
to this division ceases to be of benefit to the city
or county, the city c¢ouncil or the county board of
supervisors may repeal the ordinance authorized by
section 427B.18, but all existing credits shall
continue until their expiration.""

5. Page 12, by striking lines 11 through 24, and
inserting the following:

" . By striking page 26, line 25, through page
27, Iine 13, and inserting the following:

"Sec. . NEW SECTION. 455B.4S%0 USED STORAGE
TANK DISPOSAL.

The waste management authority shall designate at
least two facilities, but as many gualified facilities
as apply or contract with the authority and the board,
within rhe state for the acceptance of used
underground storage tanks for final disposal. A
designared faclility shall accept any underground
storage tank originally sited witnin the state,
orovided that the facility may requlre as a cond
of acceptance, reasonable preparation, p« ocedf
informaticn regarding the tank to facliitete
processing and disposal. A sanitary 1andfil;,
than a cesignated facility which is a sanitary
iandfili, shall not accept underground storage tanks
for disposal after the date on which at lieast two
facilities have been designated by the waste

_3_
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management authority pursuant to this section. A
commercial scrap metal dealer or recycler may accept a
tank for processing. The Iowa comprehensive petroleum
underground storage tank fund may compensate a
designated facility for all or a portion of the costs
associated with processing or disposal of a tank
delivered to the facility for final dispecsal pursuant
to this section, if the department of natural
resources determines that alternative satisfactory
disposal options for used storage tanks do not then
exist. A commercial scrap metal dealer or recycler
may be a designated facility. A designated facility
shall not charge a fee to an owner or operator of the
underground storage tank as a condition of acceptance.
The waste management authority shall adopt rules as
necessary to govern the processing and disposal of
underground storage tanks by a designated facility.

6. Page 13, by striking lines 38 and 39, and
inserting the following:

" . Page 33, by striking lines 30 through 34,

(S Sy
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and inserting the following: "four years. A"."
7. Page 13, by striking lines 42 through 45, and
inserting the following: "chapter. Two public

members shall be appointed with experience in either,
or both, financial markets or 1lnsurance."

8. Page 13, by inserting after line 45, the
following:

" . Page 34, line 2, by striking the words
"past or present" and inserting the following:
"within the twelve months before the member's
appointment”®."

9. Page 14, by inserting after line 34, the
following:

" . Page 42, line 10, by inserting after the
word "board." the following: "When federal cleanup
funds are recovered, the funds are to be deposited to
the remedial account of the fund ang used solely for
the purpose of future cleanup activities.""

10. Page 14, line 39, by striking the word and
figures "April 1, 1988" and inserting the following:
"July 1, 1987".

11. Page 15, by inserting after line 12, the
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43 following:

54 “{e} The owner or operator at the time the release
£5 was ceported to the department of ratural resources

45 wmust have been in compliance with then current

&7 monitoring reguirements, if any, or must have been in
Z& the nrocess of compliance efforts with anticipated

4% reguirements, including installation of monitoring

50 devices; & new tank, tank improvements or retrofit, or

_4_




Page 5
any combination."
12. Page 15, by striking lines 15 through 19, and
' inserting the following: "dollars. Claims for
eligible releases shall be prorated if claims filed
exceed six million dollars. If claims remain
partially or totally unpaid after total payments equal
six million dollars, all remaining claims are void,”.

13. Page 15, by inserting after line 22, the
following:

" . Page 45, line 3, by inserting after the
word "benefits." the following: "When federal cleanup
funds are recovered, the funds are to be deposited to
the remedial account of the fund and used solely for
the purpose of future cleanup activities.""

1l4. Page 16, by striking lines 10 through 12, and
inserting the following:

" . Page 46, line 8, by striking the word
"shall” and inserting the word "may".'

15. Page 16, by inserting after line 47 the
following:

" . Page 47, by striking lines 19 and 20, and
inserting the following: "satisfies one of the
following conditions:

a. Satisfies performance standards for new
underground storage tank systems as specified by the
federal environmental protection agency in 40 C.F.R. §
280.20, as amended through January 1, 1989.

b. Has satisfied on or before the date of the
application standards for upgraded underground storage
tank systems as specified by the federal environmental
protection agency in 40 C.F.R. § 280.21, as amended
through January 1, 1989.

c. The applicant certifies in writing to the board
that the tank to be insured will be brought into
compliance with either paragraph "a" or "b", on or
before October 26, 199:, provided cthat prior to the
provision of insurance account coverage, the tank site
tests release free. For a tank qgualifying for
insurance coverage pursuant to this paragraph at the
time of application or renewal, the owner or operator
shall pay a per tank premium equal to two times the
normally scheduled premium for a tank satisfying
paragraph "a" or "b". An owner or operator who falls
to comply as certified to the board on or before
October 26, 199), shali not insure that tank through
the insurance account unless and until the tank
satisfies the requirements of paragraph "a" or "b".

16. Page 17, by inserting after line 2, the
following:

" . By striking page 49, line 35 through page

_5_
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1 50, line 1, and inserting the following: "owner or

2 operator or an installer. The board shall set in the
3 rule the effective date for the certification

4 requirement. Certification rules shall at minimum".
S 17. Page 17, lines 5 and 6, by striking the words
& ", or other person or class of persons" and inserting
7 the following: "or state fire marshal's designee”.

8 18. Page 17, by inserting after line 7, the

9 following:

10 ® . Page 50, line 7, by inserting after the

11 word "conditions." the following: "An inspector shall
12 not be an owner or operator of a tank, or an employee
13 of an owner, operator, or installer.""

14 19. Page 17, by inserting after line 9, the

15 following:

16 " . Page 51, by inserting after line 10, the

17 following:

18 "Sec. . NEW SECTION. 455G.11A BOARD AUTHORITY
19 FOR PRIORITIZATION.

20 If the board determines that, within the realm of

21 sound business judgment and practice, prioritization
22 of assistance is necessary in light of funds available
23 for loan guarantees or insurance coverage, the board
24 may develop rules for assistance or coverage

25 prioritization based upon adherence or planned

26 adherence of the owner or operator to higher than

27 minimum environmental protection and safety compliance
28 considerations.

23 Prior to the adoption of pricritization rules, the
30 board shall at minimum review the following issues:

31 1. The positive environmental impact of assistance
32 prioritization.

33 2. The economic feasibility, including the

34 availabiiity of private financing, for an owner oOr

35 operator to obtain priority status.

38 3. Any negative impact on Iowa's rural petroleum
37 distribution network which could resuit from

38 prioritization.

39 4. Any similar prioritization systems in use by

40 the private financing or insurance markets in this

41 state, including terms, conditions, or exclusions.

42 S. The intent of this Act that the board shall

43 maximize the availability of reasonably priced,

44 financially sound insurance ccverage or loan guarantee
4% assistance.""

46 20. Page 17, by inserting after line 9, the
47 folliowlng:
45 " . Page 51, line 18, by inserting after the

49 word "release." the following: "When federal cleanup
50 funds are recovered, the funds are to be deposited to
__6..
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1 the remedial account of the fund and used solely for
2 the purpose of future cleanup activities.™""
;-"3 21. By renumbering as necessary.
By HATCH of Polk
TRENT of Muscatine
OSTERBERG of Linn
H-4236 FILED APRIL 25, 1989
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HOUSE AMENDMENT TO SENATE AMENDMENT TO
HOUSE FILE 447

5-394S
1 Amend the amendment, H-3498, to House File 447, as
2 amended, passed, and reprinted by the House, as
3 follows:
4 1. Page 1, by striking lines 47 and 48, and
S inserting the following: "gallons or less capacity."
6 2. Page 2, by striking lines 7 and 8, and
7 inserting the following: "facility."
8 3. Page 7, by inserting after line 44, the
9 following:
10 "The board shall reimburse the department of
11 revenue and finance by contract for the reasonable
12 cost of administration of the environmental protection
13
14
15
16
17
i8
19
20

charge imposed under this chapter and for other duties
delegated to the department or to the director by the
board."
4. Page 10, by striking lines 36 through 50, and
inserting the following:
1 " . By striking page 23, line 2 through page
25, line 2, and inserting the following:
“Sec. . NEW SECTION. 427B.18 LOCAL OPTION
21 REMEDIAL ACTION PROPERTY TAX CREDIT -- PUBLIC HEARING.
22 1. In order to further the public interests of
23 protecting the drinking water supply, preserving
24 business and industry within a community, preserving
‘ 25 convenient access to gas stations within a community,

26 or other public purposes, a city council or county

27 board of supervisors may provide by ordinance for

28 partial or total property tax credits to owners of

29 small businesses that own or operate an underground

30 storage tank to reduce the amount of property taxes

31 paid over the permitted period in amounts not to

32 exceed the actual portion of costs paid by the

33 business owner in connection with a remedial action

34 for which the Iowa comprehensive petroleum underground
35 storage tank fund shares in the cost of correcctive

36 action, and for which the small business owner was not
37 reimbursed from any other source. A county board of
38 supervisors may grant credits only for property

39 located outside of the corporate limits of a city, and
40 a city council may grant credits only for property

41 located within the corporate limits of the city. The
42 credit shall be taken on the property where the

43 underground storage tank is situated. The credit

44 granted by the council or board shall not exceed the
45 amount of taxes generated by the property for the

46 respective city or county. The credit shall apply to
47 property taxes payable in the fiscal year following

48 the calendar year in which a cost of remedial action
49 was paid by the small business owner.

50 As used in this division, "actual portion of the
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costs paid by the owner or operator of an underground
storage tank in connection with a remedial action for
which the Iowa comprehensive petroleum underground
storage tank fund shares in the cost of corrective
action” means the amount determined by the fund's
board, or the board's designee, as the administrator
of the Iowa comprehensive petroleum underground
storage tank fund, and for which the owner or operator
was not reimbursed from any other source.

As used in this division, "small business" means a
business with gross receipts of less than five hundred
thousand dollars per year.

2. The ordinance may be enacted not less than
thirty days after a public hearing is held in
accordance with section 358A.6 in the case of a
county, or sectlon 362.3 in the case of a city. The
ordinance shall designate the length of time the
partial or total credit shall be available, and shall
include a credit schedule and description of the terms
and conditions of the credit.

3. A property tax credit provided under this
sectlion shall be paid for out of any available funds
budgeted for that purpose by the city council or
county board of supervisors. A city council may
certify a tax for the general fund levy and a county
board of supervisors may certify a tax for the rural
county service fund levy for property tax credits
authcrized by this section.

4, The maximum permitted period of a tax credit
granted under this section is ten years.

Sec. . NEW SECTION. 427B.19 APPLICATION FOR
CREDIT BY UNDERGROUND STORAGE TANK OWNER OR OPERATOR -
-APPROVAL BY COUNTY BOARD OF SUPERVISOCRS OR CITY
COUNCIL.

An application shall be filed by an owner of a
small business that owns or cperates an underground
storage tank for each property for which a credit is
sought. Applications shall be filed with the
respective county board of supervisors or the city
council by September 30 of the year following the
calendar year in which a cost of remedial action was
paid by the owner or operator. Small business owners
receiving credits shall file applications for renewal
of the credit by September 30 of each year. A credit
may be renewed only i1f title to the credited property
remains in the name of the person or entity originally
receiving the credit.

In reviewing the applications, the board of
supervisors or city council shall consider whether
granting the credit would serve a public purpose.

_2_.
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Upon approval of the application by the board of
supervisors, and after the applicant has paid any
| property taxes due, the board shall direct the county
it treasurer to issue a warrant to the small business
owner in the amount of the credit granted. Upon
approval of the application by the city council, and
after the applicant.has paid any property taxes due,
the council shall direct the city clerk to issue a
warrant to the small business owner in the amount of
the credit granted.

Applications for c¢redit shall be made on forms
prescribed by the director of revenue and finance and
shall contain information pertaining to the nature of
the release, the total cost of corrective action, the
actual portion of the costs paid by the small business
owner and for which the owner was not reimbursed from
any other source, the small business owner's income
tax form from the most recent tax year, and other
information deemed necessary by the director.

Sec. . NEW SECTION. 427B.20 CREDIT MAY BE
REPEALED.

If in the opinion of the city council or the county
board of supervisors continuation of the credit
granted pursuant under an ordinance adopted pursuant
to this division ceases to be of bpenefit to the city
or county, the city council or the county board of
supervisors may repeal the ordinance authorized by
section 427B.18, but all existing credits shall
continue until their expiration.""

5. Page 12, by striking lines 11 through 24, and
lnserting the following:

" . By striking page 26, line 25, through page
27, line 13, and inserting the following:

"Sec. . NEW SECTION. 455B.490 USED STORAGE
TANK DISPOSAL,

The waste management authority shall designate at
least two facilities, but as many cgualified facilities
as apply or contract with the authority and the board,
within the state for the acceptance cf used
underground storage tanks for final disposal. A
designated facility shall accept any underground
storage tank originally sited within the state,
provided that the facility may require as a condition
of acceptance, reasonable preparation, procedures, and
information regarding the tank to facilitate safe
processing and disposal. A sanitary landfill, other
than a designated facility which is a sanitary
landfill, shall not accept underground storage tanks
for disposal after the date on which at least two
facilities have been designated by the waste

_3_
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1l management authority pursuant to this section. A
commercial scrap metal dealer or recycler may accept a
tank for processing. The Iowa comprehensive petroleum
underground storage tank fund may compensate a
designated facility for all or a portion of the costs
associated with processing or disposal of a tank
delivered to the facility for final disposal pursuant
to this section, i1if the department of natural
resources determines that alternative satisfactory
disposal options for used storage tanks do not then
exist. A commercial scrap metal dealer or recycler
may be a designated facility. A designated facility
shall not charge a fee to an owner or operator of the
14 underground storage tank as & condition of acceptance.
15 The waste management authority shall adopt rules as
1¢ necessary to govern the processing and disposal of
17 underground storage tanks by a designated facility.™"
18 6. Page 13, by striking lines 38 and 39, and
19 inserting the following:
20 " . Page 33, by striking lines 30 througn 34,
21 and inserting the following: "four years. A"."
22 7. Page 13, by striking lines 42 through 45, and
23 1inserting the following: ‘"chapter. Two public
24 members shall be appointed with experience in either,
25 or both, financial markets or insurance.”

e
(WIS g ol we RN BE 4 (NEN B WY I S PY R

el

26 8. Page 13, by inserting after line 45, the
27 following:
28 " . Page 34, line 2, by striking the words

29 "past or present" and inserting the following:
30 "within the twelve months before the member's
31 appointment”."

32 9. Page 14, by inserting after line 34, the
33 following:
34 " . Page 42, line 10, by inserting after the

35 word "board." the following: "When federal cleanup
36 funds are recovered, the funds are to be deposited to
37 the remedial account of the fund and used solely for
38 the purpose of future cleanup activities.""

39 10. Page 14, line 39, by striking the word and

40 fiqgures "April 1, 1988" and inserting the following:
41 "July 1, 1987",

42 11. Page 15, by inserting after line 12, the
43 following:
44 "{e} The owner or operator at the time the release

45 was reported to the department of natural resources

46 must have been in compliance with then current

47 monitoring reguirements, if any, or must have been in

45 the process cf compliance efforts with anticipated

4% requirements, including installation of monitoring

50 devices, a new tenk, tank improvements or reirofit, or
_4_
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any combination."

12. Page 15, by striking lines 15 through 19, and
inserting the following: “"dollars. Claims for
eligible releases shall be prorated if claims filed
exceed six million dollars. 1If claims remain
partially or totally unpaid after total payments equal
six million dollars, all remaining claims are void,".

13. Page 15, by inserting after line 22, the
following:

"____. Page 45, line 3, by inserting after the
word "benefits." the following: "When federal cleanup
funds are recovered, the funds are to be deposited to
the remedial account of the fund and used solely for
the purpose of future cleanup activities.""

14. Page 16, by striking lines 10 through 12, and
inserting the following:

“__ . Page 46, line 8, by striking the word
"shall" and inserting the word "may"."

i5. Page 16, by inserting after line 47 the
fellowing:

" . Page 47, by striking lines 19 and 20, and
inserting the following: "satisfies one of the
following conditions:

a. Satisfies performance standards for new
underground storage tank systems as specified by the
federal environmental protection agency in 40 C.F.R. §
280.20, as amepnded through January 1, 1989.

b. Has satisfied on or before the date of the
application standards for upgraded underground storage
tank systems as specified by the federal environmental
protection agency in 40 C.F.R. § 280.21, as amended
through January 1, 1989.

¢. The applicant certifies in writing to the board
that the tank to be insured will be brought into
compliance with either paragraph "a" or "b", on or
before October 26, 1991, provided that prior to the
provision of insurance account coverage, the tank site
tests release free. For a tank qualifying for
insurance coverage pursuant to this paragraph at the
time of appiication or renewali, the owner or operator
shall pay a per tank premium equal to two times the
normally scheduled premium for a tank satisfying
paragraph "a" or "b". An owner or operator who fails
to comply as certified to the board on or before
Cctober 26, 1991, shall not insure that tank through
the insurance account unless and until the tank
satisfies the requirements of paragraph "a" or "b".""

16. Page 17, by 1inserting after line 2, the
following:

" . By striking page 49, line 35 through page

_5_
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50, line 1, and inserting the following: "“owner or
operator or an installer. The board shall set in the
rule the effective date for the certification
regquirement. Certification rules shall at minimum"”,

17. Page 17, lines 5 and 6, by striking the words
", or other person or class of persons" and inserting
the following: - "or state fire marshal's designee".

18. Page 17, by inserting after line 7, the
following:

" . Page 50, line 7, by 1nsert1ng after the
word "conditions." the following: "An inspector shall
not be an owner or operatcr of a tank, or an employee
of an owner, operator, or installer."”

19. Page 17, by inserting after line 9, the
following:

" __ . Page 51, by inserting after line 10, the
following:

"Sec. . NEW SECTION. 455G.1lA BOARD AUTHORITY
FOR PRIQRITIZATION.

If the board determines that, within the realm of
sound business Jjudgment and practice, prioritization
of assistance is necessary in light of funds available
for loan guarantees or insurance coverage, the board
may develop rules for assistance or coverage
prioritization based upon adherence or planned
adherence of the owner or operator to higher than
minimum environmental protection and safety compliance
considerations.

Prior to the adoption of prioritization rules, the
board shall at minimum review the following issues:

1. The positive environmental impact of assistance
prioritization.

2. The economic feasibility, including the
availability of private financing, for an owner or
operator to obtaln priority status.

3. Any negative impact on Iowa's rural petroleum
distribution network which could result from
prioritization.

4. Any similar prioritization systems in use by
the private financing or insurance markets in this
state, including terms, conditions, or exclusions.

5. The intent of this Act that the board shall
maximize the avallability of reascnably priced,
financially sound insurance coverage or loan guarantee
assistance.""

20. Page 17, by inserting after line 9, the
following:

" . Page 51, line 18, by inserting after the
word "release." the following: "When federal cleanup
funds are recovered, the funds are to be deposited to

Page 7
1l the remedial account of the fund and used solely for

2
3

the purpose of future cleanup activities,
21. By renumbering as necessary.
RECEIVED FRCM THE HOQUSE

S-3945 FILED APRIL 26, 19839
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AN ACT

RELATING TO PETROLEUN UNDERGROUND STORAGE TANKS, BY CREATING
A STATE FUND AKD AN ADHINISTRATIVE BOARD AND PROCEDURES
POR THE PUNO, AUTHBORIEING THE PUND TO EXPEND NONEYS POR
RENEDIAL ACTION, TANK IMPROVEMENT LOAN GUARANTEES, AND
THE OPPERING OF INBURANCE T0 SATISFY FEDERAL PROOP OP
PINANCIAL RESPONSIBILITY REQUIREMENTS, IMPOSING AN ENVIROM-
MENTASL PROTECTION CHARGE ON PETROLEUM DININUTION AND PRO-
VIDING FOR THE COLLECTION OP THE CHARGE, I[NCREASING THE
STORAGE TANK MANAGEMENT FEE, AUTHORIZING REVENUE BOND
ISSUES AND THE CREATION OF CAPITAL RESERVE FUNDS TO ASSURE
AND FACILITATE TIMELY PAYMENT OF REVENUE BOND CBLIGAMTIONS,
AUTHORIZING A LOCAL OPTION RENEDIAL ACTION PROPEATY TAX
CREDIT, PROVIDING CIVIL AND CHIMINAL PEMALTIES, PROVIDING
PUTURE AUTOMATIC REPEALS, AND PROVIDING EPFECTIVE DATES.

8E IT ENACTED BY THE GENERAL ASSENBLY OF THE BTATE OF IOWA:

DIVISION [ .
Sectlon 1. LEGISLATIVE PINDINGS. The €ollowing findings '
support the establisheent of the Iowa coaprehensive pelcoleum I
undesrground storage tank fund and {aposition of the 1
anviconmental protection chacrge authorized by this Act for the !
pucposes of the fund: !
1. MWaintenance of Jowa's petroleums distributlon networtk, i
pacticolarly in rural Iowa, is dependent upon the provision of '
BONeys to cleanup existing petroleus releanes and the
availabllity of financing at affocdable intecoat rates f01
petroleun undsrground storage tank improvements (o permit
compllance with sandated federal kechnicel and tlnancial
casponalbllity atandards.
2. Privata flnancing at low-interest rates for amall
buslneds owners and oparators of petroleua underground starage
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tanks ie generally not avallable due to the potentlal
llabllity for petroleum releases which tinancial instlrutions
4re unwilling to incur and the high coat of compllance wlih
federal regulatocy atandacds.

3. It (e necassary to provide a teadonable means to share
the cost of cleanup of past and exiating petroleum leaks to
make the Iows perroleus underground stocage tank population
ingurable and environmentally safe, and to protect groundwater
aafety for the cltlaens of the state. Becauses of the nature
of the problem of undecrground petroleum leaks and relsases it
is inherently ditflicult §f not impossible to discover each
toilease, past, present, and futuce, and to determine all the
responsible pacrties, in a tigely manner and with ceasonable
administrative expenses. Further, even if the responsible
persone could be identif€led, the potential damages often far
exceed an Individual's abilllty to pay. The enviconmental
prorection chatge is Intended to have all potentially
responslble parties pay in exchange foc the avallability of
cactaln henetita to a responsible party who ip able to be
ldentified, subject ro certaln condltlons.

The environmental protection chacrge is predicated on the
anount of petroleud which {8 released or otherwldae eacapes
from the petroleum distrlbutlon network within the atate prior
to belag dispensed for its Lntended uaea. After studying the
lasue of leaking underground storage tanks for more than two
leglalative sevaione, iacluding an Interla study comaltiee,
and with rellance upon the active Llnasurance dlvislon working
group which included Industry particlpation, the geaneral
aggenbrly finds that & teasonable estimate of thie “diminution”
is one-tanth of one percent of the petcoleum eéntering
petrcleum underground storage tanks. Various sources were
ctelied upon In determianing this diminution cvate, including but
not lislted to the following:

a. Ernst and Whinney study for the Michigan Petroleum
Assoclation, which concluded that among wvaclous Eactory

Lyt dH
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supporting Nichigan's "shcinkage and evaporatlon tax credit”
(substantlally aimilar to Iowa's), “physlical shrinkage“ and
*"losaes from other factors™ (wvhich included apillages)
accounted €or one and thicty-four hundcedtha percent of
petroleun volume, Diminution is not identical to "shcinkage
and evaporation™ as used for tax credit purposes. Diminutlon
contains no "adminlutratlve cost™ conslderation and ls not
primarily concerned with evaporation. Because of this, It ls
not significant that diesel, belng signitlcantly less volatile
than gasocline, is less subject to evaporation., Dilesel does
sxperience apillage and leakage, and thus “diminution™.

b. The Tillinghast actuarial atudy of the lowa
coaprehensive patroleus underground etorage tank fund prepaced
for the general assembly in 1L987, and the studlea of tank leak
rates clted In the Tillinghast report, and varlous federal
environmental protection agency reports collected by
legialative staf€f and the genecal ageembly, support the
finding that all petroleum products, including gasoline and
disoel fuel, expacrience dialnution,

c., Analyeis of the lowa shelnkage and evaporatlon tax
ceadit claime, a portion of which ia attributable to product
loea and splillage, using the Ernst and Whinney's spproach,
ylelds similar results, indicating that ln Jowa, one and
thirty-four hundredthe percent of the total voluse of
petroleum products anterlng the state’'s pstroleum distribution
systom is dimlnution, or loss of product Into ths environsent,

d. ‘The Alexander and Alexander actuarial report prepared
for the gensral asgembly in 1988, also supports the flndling of
diminution and the reaaonableness of the diminution cate
determined. The Alexande: and Alexander report inciudes an
opinion latter from Ernst and #hinney. The letter ia based on
the research performed for thelr Michigan etudy and
information supplied to Ernst and Whinney regarding the Icowa
tank populatlon, lowa's antldlversionacry amendment, and the
definjtion of diminution and dimlnution cate., The letter
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ralates that the range of physical shrinkage was twenty-nine
hundredths percent through nine-taenths percent., Based on this
range it (s reasonable to conclude that a petcoleum tank in
Iowa would experience diwmlnutlony that the diminution rate
chogsen by the genetal aesesbiy is substantially less than the
norwal industry average for diminution as defined; and that
the dimlnution gate of one tenth of one parcent is below the
range of actual diminution likely to be oxperlenced by any
owner or operator. Tha general assembly €inda that a
teasonable and coneervative eatiwmate of the diminution rate is
one-tenth of one percent, and one-tenth of one percent shall
be the diminution rate used tor purposes of the environamental
protectlon charge,

A particular owner or operator may be able to demonstrate
that that owner or op#rator has not experienced this presumed
rate of diminution over a epeclfic time period, but that
should not be a defenss tO paysent of the environmental
protection charge. The dimlnutlon cate le an average over
time. There can be no proof that the same owner or operator
may not experience a catastrophic ctelease in the tuture and
thus experience greater than average diminutlion.

The environmental protection charge 1la based on the
statewide average diminution and in defersnce to the range of
debate the actual dialnutlion rate selacted is well below the
actual atatewide average detecalned by the legislative flucal
bursau. Avarage diminution is uvased to provide & fair, p:io
rata distribution of the fee when it is impoessible and
impractical to deteramlne every pecacn‘s llabillty on an
indlividual basia,

All whce pay the environmental protactlon charge benefit
directly or Lndlicectly from the iaposition of the charge and
the extension of the benefite Crom the fund, made possiblae by
the charge. A scurce of recovery for releases benefits the
individual and the {nduatcy, not least because the federal
government mandates proot of tinanclal responsibiliey. Fach

*
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megmber of the regulated tank comaunity henefits by assistance
to the entire petroleum distribution network, It each were to
pay for only that Individual'e releases or reported
“diminution® it would be lmposslble to comply with federal
financlal responelbility requirementa, and the soclal bensfits
QF risk spreading and eharing the soclal coasts would be
precluded as well. .

The distribution of the costa of remedial actlon through
the pro rata envictonmental protection charge is determined to
bs the most reasonable, faly, and equitable way of providing
asslutance to the regulated tank comamunity to coaply with
tederal financial responsibllity requlations for both
practical adminlatrative considerations and policy ceascns.

4. Private market lnsuctance is currently not generally
available for enviconmental hazarde like peteCleum releases,
dus to a lack of actuarlial experlence and uncertalnty as to
the extent of liablllty.

5. Tank ownerd and opecatoras musl often make capltal
improvements as a preccondition to cbtalnlng insurance, even
when lnsuzance is available,

6. Becauses federal ragulatjons will require tanks to be
insuced, or otherwise demonstrate Cinancial responsibilicy,
for amounts ranging from flve hundred thousand dollara to one
milllon dollars par occurrence on or before October 26, 1999,
It is necessary to provide an Interim means of providlng
Ilnesurance or a showing of financlal reaponsiblllicy and to
sncoutage the developaent of private markaet acurces of
insurance or other private flnanclial guarantees.

7. The creation of a state assintance account faltlally
capitalized by revenue bond iessues will make avallable the
necessary capltal to finance reasedial actions, to lmsprove
storage tanks to requlred atandards, and to provide insurance
on an Interlm basis until & competitive pcivate lnsurance
market develops. The ude of bonde to spread the high tnitlal
cost of conversion to federal standasds will maximize Icwa's
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tecelpt of federal watching tunds, reduce the lapact upon
service and preserve the avallabllivy of petroleum products in
rural lowa by offering Flnancing to cwners and opecators of
tanks, Including local gas stations and taclorles, at
favorable interest takea with ceduced administrative costs.

8. The storage of petroleum in underground storage tanks
poses a hazard to public health and welfare by endangering
4oll and groundwater with petroleum contamination.

Groundwater contalning one part of petroleun per one million
pacta of water exceeds safe drinking water standarda,
Patroleum experiences diminution by Its nature, by the mathods
of transportation, by storage, and by human accor and
mechanical failure. The means and funding mechanise tc take
prompt corvective actlon upon dlacovery of a petroleum release
dfe necessaiy to protact the public health and welfare. To
protect and restors the state‘s vital groundwater, it is
necessary and e¢ssential that the state uase all) practical meany
to control or eliminate pollutlon hazardas posed by petroleusm
upderground stocage tanks.

9. The public health and safety of the state will beneflt
trom providing new methoda to flnance the capltal cutlays
regqulred to repalr, upgrade, and replace petcoleum underground
storage tanks by emall busineas owners of such tanke.

10, All of the purposes stated in thls spection are public
purposes and uses for which public moneys may be borrowed,
expended, advanced, loaned, or granted.

DIVISION LI

Sec. 2. LEGISLATIVE INTENT. It ls the intent of this Act
to asslat owners and operatore, and especially saall
busineeses, to comply with the minimum federal technlcal and
financial responsibllity atandards and to protact and laprove
the quality of lowa's environment by cocrectling existling
petioleun underground srorage tank celeases and by prevention
and early detectlon ot tuture releases to mininbze damages and
costs to socliety.

Ly dH
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Iepleaentation and interpretation of this Act shall
tecognlse the followlng additional goals: to provide adequate
and reliable Financlal assurance tor the costs of corrective
action ftor preexisting petroleum underground storage tank
releases; to create a flnancial responsibllity assutance
mechanism that provides certainty, sufficlency, and
avallabllity of funds to cover the costs of corcectlve action
and third-party liability tor pzospective releases.

The fund created in this Act $8 Intended as an interino
madduie to address the shoct-tera unavallability of Financial
responslbllity assurance mechanlame in the private macket,
Thie Act shall be administered to promote the expanslon of
existling asmurance mechanisms and the creatlon of new cnes, so
that the insurance account may be phased out and discontinued
when market mechanisms are generally available.

To minlaize societal costs and environsental damage, apesd
is of the essence in responding to a release and taking
corrective action.

Sec. 3. HEW SECTION. 101.12 ABOVEGROUND PETROLEUM FANKS
AUTHORIZED. '

Rules of the state lire marshal shall peralt installation
of aboveground petroleum storage tanks for retall motor
vahlicle tuel outlets In cities of one thousand or less
population.

Sec. 4. HNEW SECTION. 1061.10) OEPINITIONS.

A3 used in thls part unless the context otherwlise reqguices:

1. “Monoparaticonal aboveground tank” seans an aboveground
stotage tank in which regulated substances are not depoalted
or from which reqgulated substances are not dispensed aftec
July 1, 19a9.

2. “"Oparator” means a person in conteol of, or having
responalbllity for, the daily operation of the aboveground
atorage tank.

1. “Owner" means:
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4. In the case of an aboveground storage tank in use on or
after July 1, 1989, a peraon who owns the aboveground storage
tank usad for the storage, use, or dispensing of regulated
subatances.

b. 1In the case of an aboveground storage tank in use
before July 1, 1989, but no longer in use on that date, a
person who owned the tank immediately bafore the
discontinuation of its use.

4. "Regulated aubstance” means regulated substance aa
defined In secticon 4558.471.

5. "Releane” means spilllng, leaklng, emittlng,
dlacharging, escaping, leaching, or dlsposing from an
aboveground storage tank into groundwater, surface water, or
subsurtace sclls.

6. “"Aboveground storage tank™ means one of a combination
of tanks, including connecting pipes connected to the tanks
which are used to contain an accumulation of regulated
subatances and the volume of which, including the volume of
the undecground pipes, s wore than ninaty percent above the
aurlace of the ground. Aboveground stocage tank does not
include any of the fcllowing:

a, Aboveground tanke of one thousand one hundred gallons
or less capacity.

b. Tanks used for storing heating oll for consumptive use
on the presises whers stored.

€. Underground storage tanks as definad by section
41558.471.

d. A flow-thcough process tank, or & tank containing a
regulated substance, other than motot vehicle Ffusl used for
transpoctation purposes, for use as part of a manufacturing
piocesa, systen, or facility.

7. “Tank site” means a tank or grouplng of tanks withln
close proximity of each other located on the facllity for the
purpoae of storing regulated wubstances.
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8. "State Clre marshal™ meana the atare fire marshal, or
the state fire marshal's designee.

Sec. 5. NEW SECTION. 101,102 REPORT OF EXIBTING AND HEW
TANKS -- PEE.

1. Except as provided in subsection 2, the owner or

opatator of an abovegtound atorage tank exlsting on or before
July 1, 1989, shall notify the state fire marahal in writing
by May 1, 1950, of the existence of each tank and speclty the
age, size, type, location, and uses of the tank.

2. The owner of an aboveground stcorage tank taken out of
operation between January ), 1979 and July 1, 1989, shall
notify the state fire warshal Lo wrlting by July 1, 1990, of
the existence of the tank unless the owner knows the tank has
been removed. The notice shall specify tc the extent known to
the ocwner, the date the tank was taken cut of operation, the
age of the tank on the date taken out of operation, the slze,
type, and location of the tank, and the type and quantity of
substances left astored in the tank on the date that it was
taken cut of operation,

3. An owner or operator which brings {nto use an
aboveground stocage tank after July 1, 198%, shall notify the
state fire marshal In writing withla thirty daye of the
existence of the tank and speclfy the age, slie, type,
location, and uses of the tank.

4. The reglstration notice of the owner or operator to the
state Clre marshal under subsecticns 1 through ) shall be
accompanied by a fee of ten dollars for each tank included in
the notice. All soneys collected shall be deposited in the
genecal Cund.

5. A parson who deposits a regulated substance In an
aboveground etorage tank shall notlfy the owner or oparator in
weiting of the notitication requlrements of thia section.

6. A person who sells or constructs a tank intaended to be
used as an aboveground slorage tank eshall notlfy the purchases
of the tank In writlng of the notlflcation requlrements of
this section spplicable to the purchaser.
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7. 1t ahall be unlawful to deposit a reguiated substance
in an aboveground atorage tank which has not been regiatered
pursvant to subsections 1 through §.

The atate flre marshal shall furnish the owner or operatoc
of an abovegtound storage tank with a reglestraction tag for
each aboveground storage tank cegistersd with the atate fire
sarshal. The owner or cperator shall aftls the tag to the
fill pipe of each registered aboveground storage tank. A
person who conveys or deposits a requlated substance shall
inspact the aboveground storage tank to determine the
exlatence or absence of the regletration tag. 1If a
raglatration tag is not affixed to the aboveground stosage
tank €ill pipe, the peracn conveying or depositing the
regulated substance may deposit the regulated substance !n the
unteglatered tank provided that the deposlt is allowed only in
the alngle instance, that the person provides the owner or
oparator with another notice as required by subsectlion S, and
that the person provides the cwner or cperator with an
abovaground storage tank registration fore. It is the owner
or operator's duty to comply with ragistration requirements.
A late regliatration penalty of twenty-five dollars is imposed
In addition to the registration fee for a rank reglstered
atrer the required date.

Sec. &. NEW SECTION. 101,10} STATE PIRE MARSHAL
REPOUTING RULES.

The state fire macrshal shall adept tules pursuant to
chapter 17A relating te reporting requlreaments necessacy to
enable the state Clce marshal to maintaln an accurate
inventory of aboveground atorage tanks.

Sec. 7. HEW SECTION. 101.104 OUTIES AND POWERS OF THE
STATE FIRE MARSHAL.

The state flre marshal shall:

1. 1nspect and investigate the facilities and records of
owners and operators of abovegiound storage tanks as may be
necessary to determine compliance with this part and the rules
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adopted pursuant to this part. An inspectlon or {nvestigation
shall be conducted subject to subsection 4. Por pusposes of
developing a rule, maintaining an accurate lnventory or
enforcing thie part, the department may:

a. Enter at reascnable times any establishment or other
place where an aboveground storage tank i{s located.

b, 1Inspect and obtain samples from any pecson of a
requlated substance and conduct eonltoring or tasting of the
tanks, asgoclated equipment, contents or aurroundlng soille,
air, surface water and groundwater. Each inspsctlion shall be
commenced and completed wlth reasonable prosptness.

{1} TI€ the atate fire marshal obtaina & sample, prior to
leaving the premises, the fire marshal shall glve the owner,
operator, or agent in charge a receipt describlng the sample
obrained and 1f requested a portion of each sample squal in
volume or welght to the portion cetalned. If the sample is
analyzed, a copy of the cesults of the analysis shall be
turnished proaptly to the owner, operator, or agent in charge.

(2) Documents or information obtained from a person under
this subsection shall be avallable to the publlic except as
provided in this subparagraph. Upon a showing satisfactory to
the state fire macshal by a person that publlc dleclosure of
documents or informatlon, or a particular part of the
documents or information to which the state €ire marshal has
access under this subsection would divulgs commercial or
financlal Intcrmation entitled to protection as a trade
sscret, the state fire marashal shall conslder the documents or
Ilnformation or the particular portion of the documents or
information contldential. However, the docuasnt or
Information may be dlaclosed to offlcers, employess, or
authorized representatives of the Unlted Statea charged with
impleaenting the tederal Solid Waate Cispowal Act, to
snployees of the state ot lowa or of other stataes when the
document or informatlon is relevant to the dlacharge of their
offlclal duties, and when relevant in any proceeding under the
federal $olid Waste Disposal Act or this part.
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2. MWaintain an accurate inventory of abuveground atorage
Lanks,

3. Take any actlon allowed by law which, In the state firs
marehal's judgment, 1a neceasary to enforce of gecurd
compliance with this division or any rule adopted pursuant to
this division.

4. Conduct investligaticns of complaints recelved directly,
reforred by other agencies, or other investigations deemed
necessary. While conducting an lavestlgaticn, the atate tire
marshal may enter at any reasscnable time In and upon any
private or public property to lnvestigate any actual or
posslble violatlon of thls division or the rules or standacds
adopted under this division. However, the cwner or peérwon in
charge ahall be notified,

4. If the owner or cperator of any property refuses
adaittance, ov if prior to such refusal the state flre marshal
demonstrates the necessity for a warrant, the atate fire
marshal may make application under cath or afficmation to the
district court ot the county in which the property is located
ftor the lsesuance cf a smearch warrant.

b. In the application the state Cire marshal shall state
that an inspectlon of the premises is mandated by the laws of
this state or that a search of certaln premlses, areas, or
things decignated in the appllicatlon may result in evidence
tending to reveal the existence of violations of public
health, safety, or welfare requitements lmposed by statutes,
tulea, or ordinances established by the atate or a political
subdivigion of the atate. The application shall describe the
drea, premises, or thlng to be searched, give the date of the
laat Inapection if known, give the date and time of the
proposed inspection, declare the need for such inspection,
recite that notice of the deslire to make an lngpection has
been given to affected persona and that admisaion was refused
1f that be the fact, and state that the inspection has no
purpose other than to carry out the purpose of the statute,
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tule, or ordinance pursuant to which inspection is to be wade.
1f an item of property ls sought by the state fire marahal |t
shall be identified {n the application.

c¢. If the court ia satistied from the exaaination of the
applicant, and of other wltnassea, if any, and of the
allegations of the application of the existence of the grounds
of the appllcatlon, or that there is probable cauvse to believe
{n their exiastence, the court may jasue a search wacrant.

d. In aaklng inapsctions and searches pursuant to the
authority of thia division, the state fire aarshal must
sxecute the warrant as follows:

{1) Within ten days after its date.

{2) In & reasonable manner, and any property selized shall
be treated in accordance with the proviaions of chapters 808
and 809,

{3) Subject to any restrictions imposed by the statute,
rule or ordlnance pursuant toc whlch inspection le aade.

Sec. 8. KEW SECTION. 101.10% VIOLATIONS -- ORDERS.

1. TIf substantial evidence exists that a petscn has
violated or ia violatlng a proviajon of thls division or a
rule adopted under this division the state fire marshal aay
issue an order directling the person to deaslat in the practice
which constitutes the violstlon, and to take corrective action
48 necossaty to ensure that the viclation will ceaae, and may
lapose appropriate adainistrative penalties pursuant to
section 101,106. The perscn to whom the crder (8 iesued may
appeal the order as provided in chapter 17A. On appeal, the
adainlstrative law judge may aflfirm, modify, or vacate the
order of the state flre marshal.

2. However, if it Ia determlned by the state flre marshal
that an emergency exlista cespecting any matter affecting oc
likely to affect the public health, the ficre marshal may isaue
any order necessary to termlnate the emergency vithout notice
and without hearlng. The order Is binding and eftective
immediately and until the order le modified or vacated at an
adeinistrative hearing cor by a district court.
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J. The state fire warshal may cequest the attorney general
to institute legal proceedings pursvant to section 101.106.

Sec. 9. HEW SECTION. 101.106 PENALTIES -- BURDEN 0P
PROOP .

1. A pecracon who viclates this division or a rule or order
adoption lseued purauant to this divislon is subject to a
civil penalty not to exceed one hundred dollare for each day
during which the viclation continuea, up to a maxlmum of one
thousand dollars; howsver, 1f the tank is reqglsterad within
thirty daya after the state flire marshal lesues a cease and
desist order pursuant to section 101,105, subgection !, the
civil penalty under this section ahail not accrue. The clvil
penalty ias an alternative to a criminal penalty provided under
thie diviaslon.

2. A person who knowlngly faila to notify or makes a false
stateaent, representaticon, or certification in a record,
report, or other document filed or requlred to be maintalned
under thls division, or viclates an order issued under this
divislon, ls guilty of an aggravated misdemeanor.

J. ‘The attorney general, at the request of the state fire
marshal, shall institute any legal procesdings, including an
action for an injunction, necessary to enforce the penalty
provisions of this division or to obtain coapliance with the
provisiona of this dlvisicn or rules adopted or corder pursuant
to this diviaion. 1In any action, previous Findingse of Fact of
the atate flce marshal after notice and hearing are conclusive
i1t supported by substantial evidence !n the record when the
tecord is viewed ay a whole,

4. In all proceedings with respect to an alleged viclation
of thia division or a rule adopted or order issued by the
state fire marshal pursuant to this division, the burden of
proot ls upon the state Fice marahal.

5. 1€ the attorney general has ingtituted iegal
proceedings in accordance with this section, all related
ienues which could othetwise be ralsed by the alleged violators

Ly dM
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In a proceeding for judiclal review under sectlon 101.107
shall be ralsed in the legal proceedingus instituted in
accordance with thls sectlon.

Sec. 10. NEW SECTION. 101.107 JUDICIAL REVIEW.

Except as provided in section 101.105, subssactlon S,
judiclal review of an order or other action of the state fire
macshal aay be sought in accordgncn with chapter 17A,
Notwithatandlng chapter 17A, the lowa adminlstrative procedure
Act, petitions For judicial review may be €llsd in the
diastcrict court of the county in which the alleged offense was
committed or the tinsl order was entered.

Sec. 11, HEW SECTICN. 101.108 PEES PCR CERTIPICATION
IMBPECTIONS GF UNDERGROUND STORAGE TANKS.

The astate fire marshal, the state fire marshal's designee,
or a local flre marshal, authorized to conduct underground
storage tank certification inspect!ons unde:r sectlion 455G.11,
subsaectlion 7, shall charge the perason requesting a
coectification Inspection a fee o recover the costs of
authorized tralning, Llnapection, and inspection program
admipiatration subject to rules adopted by the state fire
marshal.

DIVISION IIt

Bec. 12. HEW SECTION. 320.202 AUTHORIZTY TO [S8UE IOWA
TANK ASSISTANCE BONDS,

The authority shall assist the lowa comprehensive patroleum
underground storage tank fund as provided ln chapter 455G and
the authority shall have all of the powers that the lowa
coaprehensive petroleus underground storage tank €fund board
poaeestes and which that board delegates to the authority in a
chaptec 16E agreement or a contract between the authocrity and
the [owa comprehenelve petroleus underground storage tank fund
board with reapect to the lssuance and securing of bonds and
carrying out the pucposes of chapter 455G,

The board shall teimburee the departmant of revenue and
finance by contract for the reasonable cost of administration
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of the enviconmental protection chacrge lmpoeed undec this
chapter and for other duties delegated to the department or to
the dicector by the board.

DIVISION oV

Sac. 13. NEW SECTION. 414.1 TITLE -~ DIRECTOR'S
AUTHORITY. .

1. This chapter is entitled “Environaental Protectlion
Charge on Petroleua Diminution”,

2. The director's and the departsent's authorlty and power
under chapter 421 and other provisions cof the tax code
relevant to administratlion apply to this chapter, and the
charge imposed under thla chapter is lapoased as If the charge
was a tax within the meaning of that chapter or provision.

3. The director shall enter into a contract or agreement
with the board to provide assistance requested by the boacd.
Pollicy issues arlaling under this chapter or chapter 455G shall
be deterwined by the board, and the board shall be joined as a
real party in interest when a policy itesue s raised,

4. The board shall retain rulemaking authority, but may
contrackt wlth the department for asaistance in drafting rules.
The board ahall cretain contested case jurisdictlon over any
challenge to the diminution rate or cost factoc. The
departaent shall conduct all other contested cases and be
tesponelble €ot other ageancy action Ln connection with the
environmental protection charge lmposed under this chapter.

8ac. 14. MHEW SECTION. 424.2 DOEFINRITIONS,

As used in this chapter, unleas the context atherwise
reQquirent

1. “Charge" means the eanvironmental protection charge
imposed upon petroleum diminution pursuant to section 424.3.

2. "Charge payar“ means a depositor, recelver, or tank
ownet or operator obligated to pay the environmental
protection charge under this chapter.

3. "Board" means the [owa comptehensive petroleun
underground storvage tank board.

L ... |
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4. "Department” means the departwent of revenue and
finance.

$. “Depositor® means Lhe person who deposits petroleum
into a tank subject to requlation under chapter 455G.

6. "Diminution” weans the petroleum released into the
environment prior to ita intended beneficlal use.

7. “*birector® means the director of revenus and finance.

8. “"Pund" means the Iowa comprehenslve petroleum
undecgeround storage tank fund.

9. "Owner or operator® means “owner or operator™ as® used
in chapter 455G.

10, “"Petroleun” nmeans petroleun as defined in section
455G. 2.

11. *"Receiver™ means, If the cwner oc cperator are not the
same pereacn, the person who, under a contract between the
owner and opecator, 1a responsible ltor payment for petroleum
deposited into a tank; and Lf the owner and operator of a4 tank
ate the same paraon, wmeans the owner.

12. “7Tank* means an underground storage tank subject to
regulation under cnabtor 455G,

gec. 15. NEW SECTION. 424.3 ENVIRONNENTAL PROTECTION
CHARGE IMPOSED UPON PETROLEUM DININUTION,.

1. An environmental protaction charge is Imposed upon
diminution. A depoeitor shall collect trom the recelver of
petroleum deposited Into a tank, the environmental protection
charge imposed under this section on diminuticn each time
petrolaum ls deposited into the tank, and pay the charge to
the department as directed by thls chapte:.

2. The anvicronmental protection charge shall be equal to
the total volume of petroleum deposited in a tank multiplled
by the diminution rate multiplied by the cost factor.

3. The diminution rate is one tenlh of one percent.

4. Diminution eguals total volume of petroieum deposlted
ayltiplied by the diminutlion tate establlshed In subgectlon 3.
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$. The cost factor ie an asount pesr gallon of dimlnutlon
detorained by Lhe board pursuant to Lhis subsection. The
board, aftec pubiic hearlng, way determine, or may adjust, the
cost factor to an amount deemwd sufficient by the board to
salntain the tinancial soundness of the fund, but not to
exceed an asount reasonably necessary to sssuie [lnancial
soundness, in light of known and espected expenses, known and
axpacted income from other sources, the volume of diainution
presused by law to occur, the debkt sgrvice and reserve
tequirements for that portion of any bonde issued for the
fund, and any other factors determined to be signiflicant by
the board, Including economic treascnableness to owners and
opecators. The board may determine or adjust the coat factor
at any time after Lhe effective date of this Act, but shall at
minimum decermine the cost factor at least once each fiscal
yoar.

6. The coat factor shall not exceed an amount which is

reascnably calculated to geperate wore than Lwelve million
dollars In annual revenue from the charge, excluding penalties
and Interest, if any, If the board determines that to
wmalntain the tinancial socundness of the fund the cost factor
should be higher than allowed by the twelve million dollar cap
on annual revenves, the board shall, on or before January 1 of
each calendar year, maxe and deliver to the governor and the
genera) asnembly the board's certiflicate stating the sum per
year requlred to malontain financlai soundnees of the fund.
Within thirty days after the beglinning of the sesnlon of the
genecal asseably next following the dellvery of the
coertiflicate, the governor may subait to both houses printed
coptea of a budget including the sum, if any. required to
maintain the Elnanclial soundneas of the fund, or other
proposed lagislative solutions to ellminate the shortfall.

7. The environmental protection charge shall be reduced or
eliminated uvpon the later of €ifteen years after the effective
date of thias Act or such time as the trust fund provided for
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under sectlon 455G.9 la created, and is actuaclally scund, and
self-sustaining. The environmental protection charge may be
reingtated as provided in section 455G.9, subsection 3.

Sec. 16. HNEW SECTION. 424.4 ADDING OF CHARGE.

A deposiltor ahall, as far as practlcable, add the chacge
leposed under thia chapter, or the avecrage equivalent of the
charge, to the depositor's salea price ftor the petroleum
subject to the charge and when addad such charge shall
constitute a pact of the depcoalior's price, shall be a debt
trom the recelver to the depositor until paid, and shall be
recoverable at law in the same manner as other dsbts.

Sec. 17. NEW SECTION. 424.5 OEPOSITOR PERMITS REQUIRED -
- APPLICATIONS -- REVOCATION.

1. It 18 unlawful for any person to deposit petroleus into
a tank In this state, unleas a depositor permit has been
issued to that person under thie section. A depositor shall
file with the department an application for a pereit. An
application tor a parmit shall be made upcn a form prescribed
by the board and shall set forth the name under which the
applicant transacts or intends to tranaact business, the
locatlon ot locations of the applicant's place ¢f business,
and any other informatlon as the board may requicte., The
application shal) be algned by the ownar i€ & natural person;
in the case of an assoclation or partnershlp, by & member or
partnes) in the case of a corporation, by an executive officer
or some pearson specifically authoriaed by the corporation to
sign the application, to vwhich shall be attached the writtan
evidence of the person’s authority,

2. The department may deny & permit to an applicant who ls
substantially delinguent In paying a tax or chacge dus, or the
interest or penalty on the tax or chacge, adsinistersd by the
department at the time of application. I€ tha applicant i3 a
partneraship, & permit may be denied if the pactner la
substantially delinquent {n paying any delinquent tax or
charge, penalty, or intsrest.
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31, A permit 18 not asasignable and {8 valid only for the
person in whose name jt is iasued.

4. A permit lussued under this chapter {8 valid and
effective until revoked by the department,

$. I1f Lhe holder of a perait fulls to comply with any of
the provisions of thls chapter or any order or rule of the
dopartment, or rule or order of the board pursuant to this
chapter, or is avbatantially delinguent in the payment of a
tax or charge adminlsteced by the department or the lntereat
or penalty on the tax or charge, the director may revoke the
pecait,

6. To revoke 4 permit the director shall serve potice as
tequired by section 17A.18 to the permit holder informing that
perscn of the director's intent to revoke Lthe permit and of
the perait holder's right to a hearing on the matter. 1If the
permit holder petitions the director for a hearlng on the
proposed ravocatlion, after giving ten days' notice of the time
and place of the hearing In accordance with section 17A.18,
subsection 3, the matter may be heard and a decision rendered.
The director may restore permita after gevocatlon. The
director ahall adopt rules setting forth the perlod of time a
depositor must wait before a parmit may be restored or a new
pormit may be lasuved. The waiting period shall pot exceed
alnsty days fcom the date of Lhe revocatlon of the parmit.

Bec. 1B8. NEW SECTION. 424.6 EXENPTION CERTIFICATES POR
RECEBIVERS OF PETROLEUN UNDERGROUND STORAGE TANKS WOT SUBJECT
TO PINANCIAL RESPONSIBILITY RULES.

1. The departwent of natural rescurces shall issue an
axouption certificate in the form preacribed by the direcror
of the department of natural resources to an applicant who is
an owner or operator of a petroleum underground storage tank
vhich ls exempt, detecred, or excluded from regulation under
chaptec 455G, for that tank., The director of the department
of natuctal reacurces shall revoke and require the return of an
exemptlion certificate if the petroleum underground storage
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cank later becowes subject to chapter 445G pursuant to seclion
455G.1. A tank is subject to chapter 445G when the fedsral
regulation subjecting that tank to financial responsibility
becomes eflfective and not upon the effective compllance date
unless the effective compliance date ls the effective date of
the regulation,

2. Liablllty for the charge is upcn the deposlitor and the
recajiver unleasp the deposltor t;kes in good faith from the
recelver & valld sxeaption certlticate and records the
exeaption certificate number and related transaction
information required by the director and aubalts such
Information as patt of the environmental protection charge
return, IE petroleum is deposited into a tank, purswant to a
valid exemption certificate which is taken ln good falth by
the depositor, and the receiver 13 llable for the charge, the
receiver ie solely llable for the charge and shall rewit the
charge directly to the department and this chapter applies to
that recaiver as if the recelver was a depositor.

3. A valld exsaption cettificate ls an exemption
certificate which Le cosplete and correct according to the
raguiremonts of the director of the depurtment of natural
resourceas,

4, A valid exemption certificate is takén in good €alith by
the depcslitor when the deponltor has exurcised that cautlon
and diligence vhich honest persons of ovdlnary prudence would
exercise in handling thelr own buslnesw affalrs, and Includes
an honesty of Intention and freedom from knowledge of
circumstances which cught to put one upun inQuliry as to the
tacts. A dspositor has constructive noLice of the classes of
exempt, deferced, or excluded tanks. In order for & deponitor
to take a valld exemption certificate in good falth, the
depositor must exerclse reasonable prudence to derarmine the
Cacts supporting the valid exeamption cevtiflcate, and if any
tacts upon such certificate would lead & reasonable person to
turther lnquliry, then asuch lnquiry must be made with an honeat
Intent to discover the facts.
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S. If the circumatancea change and the tank becomes

subject to Elnanclal responsibility regqulatliond, the tank
cwner of opetatot is liable solely for the charges and ehall
remit the charges directly to the department of revenue and
finance puravant to this chapter.

&. The board may waive the requiremsent for an sxemptlon
certificate for one or sore classes of exemnpt, delerzed, or
excluded tanks, L€ In the board's judgment an exemptlion
certiticate is not reqguired for effectlve and efficient
collection of the charge. 1€ an exemption certificate is not
required for 4 clase pursuant to this subsection, the
depositor shall maintaln and €ile auch records and information
an may be requicred by the director reqarding deposita Into a
tank subject to the waiver,

Sec. 19. MHEW SECTION. 424.7 DEPOSIT OF MONEYS -- PILING
OF ENVIROMMENTAL PROTECTION CHARGE RETUHRN.

1. A depositor shall, on or before the last day of the
aonth following the close of each calendar quarter during
which the depoaslitor 18 or has become or ceased being subject
to the provisilons of asectlon 424.3, sake, aslgn, and file an
environzental protection charge return €or that calendac
quartec In such form as may be requlred by the director. The
teturn shall show informatlon relating to the volume of
petroleum deposited into tanks subject to the charge, and any
claimed exeaptions or exclusions from the charge, a
calculation ot charges due, and such other informaticon for the
period covered by the return as may be required by the
director. The deposlitor may be granted an extension of time
not exceeding thirty days €or £iling a quarterly return, upon
a proper showing of necessity. If an extension s granted,
tha depositor shall have paid by the thircvieth day of the
month following the close of the quarter nlnety percent of the
egtimated charges due,.

2. 1f necessary or advisable ion order to ensuce the
payment of the charge imposed by this chapter, the dlirector
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say require returns and payment of the charge to be made fot
other than quartecly periods,

3. Returne ahall be vigned by the depositor or the
depositor's duly authorized agent, and cust be duly cectifled
by the depositor to be correct,

4. Upon recelpt of a payméent pursuant to this chapter, the
despartment shall deposit the moneys into the fund created in
section 455G.3, and the monays 90 deposited are a continulng
sppropriation for expenditure under chapter 455G, and moneys
80 appropriated shall not be used for other purposes unless
the appropriaticon is changued by the firat seesion of &
biennial general assembly.

Sec. 20. NEW SECTION. 424.8 PAYMENT OF ENVIRONMENRTAL
PROTECTION CHARGE.

1. The charge levied under this chapter ia due and payable
in calendar quarterly installments on or before the last day
of the aonth €cllowing each quarterly period except as
otherwisn provided in thle saction.

2, Every permlt holder at the time of making the rerurn
requlred hereunder, shall compute and pay to the departaent
the charges due for the preceding pericd.

J. a. 1f a creceiver Lails to pay charges imposed Ly Lhis
chapter to the depositor required to collect the charge, then
in addition to all of the rights, cbligations, and remedies
ptovided, the charge ls payable by the racelver directly to
the departaent, and this chapter applies to the receiver as |f
the receilver were a despositor.

b, I! & depoalror subject to this chapter sells the
depositor's buslneas or stock of patroleus or quits the
business, the depoaltor shall prepare a €inal return and pay
#ll charges due within the tice required by law. The
immediate succesecr o the depositor, if any, shall withhold a
suftlcient amount of the pucchase price, ln money or money's
worth, to pay the amount of dellinguent charge, interest, or
penalty due and unpald, If the immediate successor of the
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business or stock uf petcoleum inteatlonally failg to withhold
the amount due trom Lhe purchase price ae provided in this
paragraph, the immedlate successor is personally liable for
the payment of the dellinquent charges, interest, and penalty
accrued and unpaild on account of the operation of the businesa
by the immediate predeceasor depositor, except when the
purchase 18 made in good faith as provided 1n section 424.6.
However, a person foreclosing on a valld securlty lnteresat or
retaking possession of premises under a valld lease is not an
"lamedlate successor® €or purposes of thls paragraph. The
department way waive the llability of the immediate successor
under this paragraph If the lamedlate successor sxercised good
talth in establishing the amcunt of the previous llabiliuy.

Sec. 21. NEW SECTION. 424.9 BOND FOR ENVIRONKENTAL
PROTECTION CHARGE COLLECTION.

The director, when necessary and advisable In order to
secure the collection of the environmental protection charge
imposed by sectlon 424.3, may require a depoaitor to file a
bond with Lhe ditector. The bond shall assuce collection by
the department Of the amcount of the charge required to be
collected of the amount actually collected by the depesitor
tequited to file the bond, whichever is greater. The bond
shall be issued by a surety company authorized to conduct
buslness in this state and appioved by the commiasioner of
insurance as to sclvency and rasponsibility, in an amount as
the dlcector may fix, to secure the payment of the charge, and
ponalty due or which may becoas dus. In )leu of the bond,
securlties, or cash ahall be kept in the custody of the
department and securities may be sold by the dlrector at
public or private sale, without notlce to the depositor, If it
becomes necessary toc do 80 in order to recover any charge and
penaley due. Upon a sale, any surplus above the amounts due
under this section shall be returned to the person who
deposited the securities.
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Sec. 21. NEW BECTION. 423.10 FAILURE TO FILE RETURN --
INCORRECT RETURN,

1. A8 soon an practicable altar a retucn le filed and in
any event within five years after the retucrn la filed the
department shall exawine it, assess and detecraine the charge
due if the return is found to be incorrect, and give notice to
the depositor of such assessment and determination as provided
In subsection 2. The pericd tor the sxaminatlon and
determination of the correct amocunt of the charge la unlimited
In the case of & false or fraudulent return made with the
Intent to evade the charge or in the case of a fallure to flle
a return. If the deterwination that a return ie Incorrect lu
the result of an audit of the books and recorde of the
depoaitor, the chaiqe, or addltional charge, it any la Cound
due. shall be assessed and determined and the notlce to the
depositor shall be given by the department withln one year
after the coapletion of the examinatlon of the books and
records,

2. 1€ a return requlred by this chapter 18 not €iled, or
€ a return when £iled 1@ incorrect or insufficient and the
maker falls to f£ile a cotrected or sufficlent return within
twenty days after the return is requlred by notice from the
depacrtaent, the department shall deteraine the amount of
charge dus from such information as the departasnt may be able
to obtaln and, it necessary, may estimate the charge on the
basis of external landices or tactors. The depacttmant shall
give notice of such determination to the person iiable for the
chatge. Buch determination shall finally and irrevocably Elx
the charge unless the perason agalnat whom it i3 asseased
shall, within thirty days after the glving of notlce ot auch
determination, apply to the director for a hearing or unleas
the ditector on the director's motlon shall teduce the charge.
At such hearing evidence may be offecred to support such
determinatlon or to prove that It iw incorrect. After euch
hearing the dlrector shall give notice of the declaion to the
person liable tor the charge.
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If a depositor's, tecelver's, or other perscn’s challenge
telates to the diminution rate, the burden of preoof upon the
challenger shall only be satistied by clear and convincing
evidence.

3. 1f the amount pald is greater than the correct charge,
penalty, and interesat due, the department shall refund the
excess, with interest after slxty days Crom the date of
payment at the rate ln effect under section 421.7, pursuant to
rules prescrlbed by the director. Howaver, the director shall
not allow a clalm for refund that has not been filed with the
department within flve yesars aftsr the charge payment upen
which a refund is claimed became dus, or one yaar after the
charge payment was made, whlichever time is latar. A
detecraination by the departeent of the amount cf charge,
penalty, and Interest due, or the amount of cefund for any
oxcess amount pald, ie €lnal unless the person aggrieved by
the determinatlon appeals to the director for a revision of
the determination within thirty days from the postmark date of
the notice of determination of charge, penalty, and intecest
due or refund owlng. The directoc shall grant a hearing, and
upon hearing the director shall determine the correct charge,
penalty, and interest due or refund owlng, and notify the
appellant of the declslon by mall. The decislon of the
director is flnal unless the appellant seeks judicial review
of the dicrector's decision under sectlon 424.13.

Gec, 23. NEW SECTION. 424.11 ENVIRONMENTAL PROTECTIOH
CHARGE LIEN -- COLLECTION -- ACTION AUTHORIZED,

Whenever a person liable to pay a charqe refuges or
neglects to pay the charge, the amount, Including any
interest, penalty, or addition to the charge, together with
the costs that may accrue in addition thecreto, shall be & lien
in favor of the state upon all properly and rights to
proparty, whether real or petacnal, belonging to that person.

The environmental protection charge llen shall attach at
the time the charge becomes due and payable and shall contlinue

Lvv 3H
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tor ten years from the time the lien attaches unless sooner
released or otherwise discharged. The lien way be extended,
within ten years from the date the lien attaches, by flling
tor record a notice with the appropriate county ofticlal of
the appropriate county and from the time of such Filing, the
lien ahall be extended to the property in such county for ten
years, unless sooner released or cotherwise discharged, with no
limit on the number of extensicns. The dlirector shall charge
off any account whose lien is allowed to lapae and may charge
off any acccunt and release the corresponding lien before Lhe
lien has lapsed It the director detersines under unlform rules
adopted by the board that the account ie uncollectible or
collection costs {nvolved would not warrant collectlon of the
amcunt due.

In order to preserve the lien against subsequent
sortgageea, putrchasers, or judgment creditors, for value and
without notice of the lien, on any property situated in a
county, the director shall Eile with the recorder of the
county, in which the property ls located, a notice of the
lien.

The county recorder of each county shall cecord an
enviraonmental protection charge lisn In the “iadex of lncone
tax llens®.

The recorde:r shall endorse on each notice of llen the day,
hour, and sinute when recelved and preserve the notice, and
shall immedlately Index the notice in the index book and
recotd the lien In the mannet provided for recording real
astats mortgages, and the lien shall be effective from the
time of its indexing,

The department shall pay a recording fee am provided in
ssction 33}1.604, for the recording of the lisn, or for its
satisfaction.

Upon the payment of a charge as to which the director has
flled notice with a county recorder, the director shall
immediately file with the recorder a satistaction of the
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charge and the recorder shall enter the satiastactlon on the
notice on file in the recorder's oftice and Indicate that fact
on the {ndex.

The department shall proceed, substantlally as provided in
thia chapter, to collect all charges and penalties as scon as
practicable afrer the same become delinguent, except that no
property of the depositor shall be exempt from the payment of
the charge. 1In the avent service has not been made on a
dletreas warcant by the officer to whom addressed within €ive
days €rom the date the distress warrant was received by the
ofticer, the authorlzed revenue agents of the depactment are
hereby empowered to serve and make return of the warrant to
the cleck of the district court of the county named in the
distress warcant, and all aubsequent procedure shall be in
compllance with chapter &26.

The attorney general shall, upon the requast of the
director, bring an action at law or in equity, as the facts
may justlfy, without bond, to enforce payment of any charges
and penaltles. and in such action the attorney general shall
have the assiastance of the counky attorney of the county in
which the action {s pending.

It ls exprassly provided that the foregolng remedies of the
state shall be cumulative and that no action taken by the
dirtector or attorney general shall be conatrued to be an
electlion on the part of the atate ocr any of its officers to
putsue any :emedy hereundet to the excluslon of any othet
remody provided by law.

Bec, 24. NHEW SECTION. 424.12 RECORDS REQUIRED,

It shall be the duty of every depositor required to make a
report and pay any charge under this chapter, to preserve such
records as the director may require and it shall be the duty
ot every depositor to preserve for a periocd of Eive years all
invoices and other recorde; and all such books, invoices, and
other records shall be open to sxamination at any tlme by the
department, and shall be mude avallable within this state tor
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such oxaalnation upon reasonable notice when the directos
shall 90 order. When requested tu do 30 by any person from
whom a charge payer is seeking credit, or with whom tha charge
payer s negotlating the sale of any personal propecty, or by
any other perscn having a legitimate interest in such
lnforaation, the director, upon belng satisfled that euch &
sitvation exists, shall informs such perscn as to the amount of
unpaid charges due by the charéc payer under the provigions of
this chapter. The giving of such Informatlon under such
clircumstances shall not be daemed a viclatlon of section
422.72 as applied to thls chaptec.

Section 422.72 applies to thias chapter am {f the
anvironmental protectlon charge were a tax,

Sec. 25. NEW SECTION. 424.13 JUDICIAL REVIEW.

1. Judiclal reviev of contested cases under this chapter
may be acught in accordance with chapter 17A.

2. The petitioner shall £ils with the clerk ot the
dlstrict court a bond for the uee of the respondent, with
sureties approved by the clerk, In penalty at least doubls the
amcunt of charge appeaied from, and in no case shall the bond
be leas than fifty doliars, condlitioned that the petitionec
ahall perform the ordesrs of the court,

3. An appeal may be taken by the charge paysr or the
diractor to the supreas court of this state irreapactive of
tha asount involvad.

gec, 26. MNEW SECTION. 424.15 ENVIRORMENTAL PROTECTION
CHARGE REPUND.

1€ it appeacs that, as a cesult of mistake, an amount of a
chargs, penalty, or intereat has been pald which was not due
undet the provisions of this chapter, than such amount shall
be refunded to such person by the department. A clalme for
refund that has not been filed with the departmeant withln €tve
years after tha charge payment upon which & refund is claimed
bacans dus, Or one year after such charge payment wans made,
whichaver time [s the later, shall not be allowed by the
director.
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Refunds way be made only from the unallocated oc
uncomsmitted moneys In the fund created In sectlon 455G.3, and
are limitod by the total amcunt budgeted by the fund's board
tor chacge refunds,

Sec. 27. NEW SECTION. 424.16 NOTICE IN CHANGE OF
DIMINUTION RATE -- SERVICE OF NOTICE.

1. The board shall notify each person who has previously
tlled an environmental protection charge return, and to any
other person kinown to the board who will cwe the charge at any
address obtainable for that person, at least tocty-five days
in advance cf the atart of any calendar quacter during which
either of the following will occur:

&. An administcative change in the cost factor, pursuant
to uection 424.3, subsectlon 5, becomes effective.

b. The environmental protection charge Is to be
discontinued or relopoaed pursuant to section 455G.9. WNotice
shall be provided by malling a notice of the change to the
addrean liated on the person'’s last return., The mailing of
the notice ia presuaptlve svidence of the receipt cof the
notice by the person to whos addreseed. The board shall alsco
publish the same notice at least twice in a papec of general
clirculation within the state at least forty-Cive daye in
advance of the firet day of the calendar quarter during which
a change In paragraph "a" or "b" bécowmes eftective,

2. A notlce authorized or required under this section may
be glven by mailing the notice Lo the perscn for whom it is
4ntended, addressed to that person at the address glven in the
last return filed by the person pursuant to this chapter, or
if no return has been flled, then to any address obtalnable.
The malling of the notice ls presumptive evidence of the
receipt of the notice by the peraon to whom addcessed. Any
period of time which la determined according to this chapter
by the giving of notice commences to run from the datre of
malling of the notice. Helther malled notice or notice by
publication is requiced for the initial determination and
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laposition of the charge., The board shall undertake to
provide reasonable notice of the environmental protection
charge and procedures, as in Lha bhoard's sole discretion it
deems appropriate, provided that the actual charge and
procedures are publighed in the Jowa adainigtrative bulletin
prior to the eflective date of the charge.

3. The provisions of the Code relative to the limitation
of time for the enfoccement of a civil tewedy shall not apply
to any proceeding or action taken to levy, appralae, assess,
determine, or enforce the collaction of any charge or penalty
provided by this chaptar.

Sec. 28. NEW SECTION. 424.17 PENALTIES -- OFFBNSES --
LIRITATION,

1. 1If a depositor faila to remit at least ninety percent
ol the charge due with the flling of the return on or before
the due date, or pays less than ninety parcent of any charge
required to be shown on the return, eacepting tha perlod
between the completion of an examlnation of the bocks and
racords of a charge payer and the glving of notlce to the
chatge payer that a charge or additional charge is due, thare
shall be added to the charge a panalty of Clfteen percent ol
the amount of the chacrgs due, except as provided In section
421.27, 1n case of willful failure to flle a teturp of
willtul £lllng of a Calee raturn wlth latent to evads charges,
in iieu of the panalty othecwlae provided ln this subsection,
there ahall be added to the amount required to be shown as a
charge on the return seventy-five percent of the amcunt cf the
charge. The charqge payer shall also pay interest on the
charge or additicnal charge at the rate in effect under
soctlon 421.7 for each wonth counting each fraction of a month
as an entlre month, cosputed from the date the return was
tequired to be tiled. The penalty and interest ghall be paid
to the department and disposed of in the same manner as the
charge imposed under this chapter, Unpaid penalties and
Interest may be entorced In the pame manner aa the charge
lmposed by thia chapter.
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2. A person who willfully atteapts to evade a charge
imposed by this chapter or the payment of the charge or a
person who makes or causes to be made a false or fraudulent
zeturn with intent to evade the charge lmposed by this chapter
of the payment of charge tax ls gulilty of a class "D" felony.

3, The certificate of the ditector to the effect that a
chazge has not been pald, that a return has not bean Elled, or
that Information bas not been supplied pursuant to this
chapter, ahall be prima facie evidence thereof.

4. For purposes of determining the place of trlial, the
situs of an cffenase specified ln this section Is In the county
of the cesldence of the peraon charged with the offense,
unless the person is a nonresident of this state or the
reaidence of the peracn cannot be eatabliahed, ln which event
the eitus of the offense la in Polk county.

S§. A prosecution for an offenae apecifled In thls asection
ahall be coamenced within alx years after lts commisaion.

Sec. 29. HEW SECTION. 424.18 EFPECTIVE DATE.

The envircnmental protection charge ls imposed beginning
July 1, 1989. For all depoalis sublect to the charge made on
or after July 1, 1989, the depoalitor and receiver are
oblligated to pay the charge aa provided in this chapter. The
amount of the initial environmental protectlon charge as
calculated after Jetermlnation of the cost factor by the board
and the requiced forms and procedures shall bg published in
the Iowa adeinistrative bulletin prior to July 1, 1989.

DIVISION V

Sec. 30, NEW SECTION., 4178.18 LOCAL OPTION REMEDIAL
ACTION PROPERTY TAX CREDIT -- PUBLIC HEARING.

1. In order to further the public interests of protecting
the drinking watar supply, preserving busineas and Induat:ty
within a community, preserving convenient access to gas
astations within a community, or other public purposes, a city
council or county board of supervisore may provide by
ordinance for pacrtial or total property tax credits to owners
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of small buslnresses that own cr operate an underground storage

tank to reduce the amount of property taxes pald over the
permitted perlod in amounte not Lo exceed the actual portion
of costs paid by the business owner in connection with a
reaedial actlon for which the lowa coaprehénsive petroleum
underground atorage tank fund shares in the cost of corrective
action, and for which the small business owner was not
reiabursed from any other source. A county board of
superviscrs may grant credits only for propsrty located
cutside of the corporate limits of a city, and & city councll
may grant ceedits only for property located within the
corporate limite of the clty. The credit shall ba taken on
the property where the underground storage tank is situated.
The credit granted by the council or board shall not exceed
the amount of taxas generated by the property for the
regpectiva clty or county. The credit ahall apply to property
taxes payable In the flecal year followlng the calendar year
in which a cost of remedlal action was pald by the small
business owner.

A used Ln this dlvision, “actual portlon of the coste paid
by the cwnar or operator of an underground storage tank in
connection with a remedlal actlon for which the Towa
comprehenalve patrcleusm undarground storage tank fund shares
in the cost of corcective actlion” msans the amcunt determined
by the fund's board, or the board's designes, as the
administrator of the lowa comprehensive petsroleum underqground
storage tank tund, and for which the cwner or opsrator was not
reimbursed from any other source.

As used in this divislon, "email business”™ means a business
with qroes veceiptes of less than five hund:ted thousand dollars
per year.

2. The ordinance may be enacted not lessa than thlrty days
altar 3 public hearing ls held in accordance with sectlon
350A.6 in the came of a county, or gection 362.) in the case
ot a city. The ordinance shall designate the iength of tine
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the partlial or total ccedit shall be available, and shall
include a credit achedule and description of the teras and
conditlions of the credlt.

3. A property tax credit provided under this sectlon shall
be paid for out of any avallable funds budgetad for that
purpose by the clity councll or county board of supervisors., A
city counclil may certify a rtax foc the general fund levy and a
county boatd of asupervigsors may certify & tax €or the cural
county service fund levy for property tax credits authorlzed
by this section,

4. The maximum permitted perlod of a tax credit granted
undesr this section is ten years.

Sec. J1. NEW SECTION. 4278.19 APPLICATION POR CREDIT BY
UNDERGROUND STORAGE TANK OWNER OR OPERATOR -~ APPROVAL BY
COUNTY BOARD OF SUPERVISORS OR CITY COURCIL.

An application shall be filed by an owner of a amall
buasiness that owne or operates an underground storage tank for
esach property for which a credit is sought. Appllications
shall be flled with the respective county board of supervisors
or tha clty council by September 30 of the year tollowing the
calendar year (n which a cost of remedial action was paid by
the ownaer or operatcr., Small business owners recelving
crodits shall flle applications for renewal of the credlt by
September 30 of each year. A cradit may be renewed only if
title to the credited property remaina ln the name of the
petescn or enktity originally racelving the credit,

In teviewing the applications, the beocard of supervisors or
city council shall consider whether granting the credit would
serve a public purpose. Upon approval of the appllcation by
the board of superviscrs, and after the appllicant has paid any
property taxes due, the board ghall dlirect the county
treasurer to issue & warrant to the small buslinesa owner in
the amount of the credit granted. Upon approval of the
applicaticn by the city council, and after the appllicant has
paid any property taxes due, the council shall direct the cliy
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clerk to lassue a warrant to the small businesa cwner In the
amcunt of the credit granted.

Applications for credit shall be made on forms prescribed
by the direcror of revenue and finance and ahall contain
intormation pertaining o the nature of the releane, the total
coet of corrective actlon, the actual portion of the costs
pald by the small business owner and for whlch the owner was
not relmbursed from any other Qource, the small businsus
owner's income tax form from the moat recent tax year, and
other intormation deemed necessary by the director.

Sec. )2, NEW SECTION. 427B.20 CHEDIT MAY BE REPEALED.

1t in the opinlon of the city councl) or the county board
of supervlecors continuation of the ciedit granted pursuant
under an ordinance adopted pursuant to thie divislon ceases to
be of benefit toc the city or county, the city councll or the
county board of superviscre may repeal Lhe crdinanca
authorlzed by section 4278.18, but all existing credits shall
continue until their eaplration,

DIVISION VI

Sec. 33. Section 455B.471, subsection 3, Code 1589, ls
amsnded by adding the following new unnuambared pazagraphi

REW UNNUMBERED PARAGRAPH. "Owner™ does not include a
perscn, who, without pacticlpating In the wanagement or
operation of the undecrgecound storage tank or the tank aite,
holds indicia of ownsrehip primarily to protact that psrson's
sscurity intecreat ln the underground storage tank or the tank
slte property, pricr to obtaining ownership or control through
dabt enforcement, debt settleamsnt, or otherwlse.

8ec, J4. Section 455B8,.47), subeectlion %, Code 1989, is
amended to read as follows:

5. “Releane® means spilling, leakling, emitting,
discharging, escaping, leaching, or dlspoaing of a requlated
substance; including petroleum, froa an underground storage

tank into groundwater, purtace water, or subsurface solls.
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Bec. 35. Sectlon 45%8.471, Ccde 1989, I3 amended by adding
the following new subsectiona:

NEW BUBSECTION. 8. “Board” means the Iowa cosprehensive
petroleum underground gtorage tank fund board.

NEW SUBSECTION. 9. “Corrective action® meanms an action
taken to minimize, eliminate, or cleanup a release to protect
the public health and welfare or the environment. Corrective
action Includes, but is not limiced to, excavatlon of an
underground storage tank for the purpose of rapairing a leak
orf removal of a tank, resoval of contaainated scll, disposal
or processing of contaminated soll, and cleansing of
groundwaters or surface waters. Corrective actlon does not
Include replacement of an underground storage tank.

Corrective action specitically excludes thicd-party liability.

HEW SUBSECTION. 10. “Pund®" means the lowa comprehenysive
petroleun underground storage tank fund.

NEW SUBSECTION. 11, “Petroleua™ veans petcoleun,
including crude ofl or any fraction of crude oll which ia
liquld at astandatd conditlons of teaperature and presaure
(alxty degrees Fahrenhelt and fourteen and seven-tenths pounds
por square inch absolute).

Sec. 36. Section 4558.474, subsectlion 1, Code 1989, ls
amended by addlng the following new pacagrapht

HEW PARAGRAPH. €. Assessnment plans for taking required
release corrective action. The departwent ghall eail & copy
of the approved release asussasment plan to the owner or
operatos of an underground storage tank, the copy aalled to
the owner or operator shall be In addition to any copies
provided to a contractor of agent of the owner or operator.

Sec. 37. Sectlon 4558.474, subsection 2, paragraph a, Code
1989, is aoended by adding the €ollowing new unnumbered
paragraph:

REW UMNUMBERED PAHAGHAPH., A pereon who eatablishes

financial reaponaibility by self-lnsurance shall not require
or shall not enforce an {ndeanification agreement with an
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operator ot owner of the tank covered by the self-insurance
cbllgation, unleas the owner or operator has commlitted a
substantlal breach of a contract batween the self-insurer and
the owner or oparator, and that substantial breach reiates
directly to the opecation of the tank In an snvironmentally
sound manner. This paragraph applles to all contracts between
a selt-insurer and an owner or operator enteied into on or
atter the sffective date of this Ack.

Sac. 38. Section 45508.479, Code 1989. ls amended to read
as follows:

4558.479 EBTORAGE TAHK WAMAGEMENT FEE.

An owner or operator cof an underground atcrage tank shall
pay an annual storage tank management fee of fiEteen slxty-
tlve dollara pecr rank of over one thousand one hundred gallons
capaclity. %he Twenty-three percent of the fess collected

ahall be deposited in the storage tank management account of
the groundwater protectlon fund. Seventy-seven psrcent of the
tees collected shall be deposlted in the lowa cosprehenslve
petroleum underqground atorage tank fund created in chapter
4556, |

fec. 3%, Section 4556.477, Code 1989, is amended by adding
the following new subsection:

NEW SUBSECTION. 7. The civil penalties or other damages
or wonsys recovered by the state or the petroleum underground
storage tank tund in connection with a putroleum underground
storage tank under this part of thie division or chapter 455G
shall be credited to the fund created in section 455G.) and
allocatad betwesn fund accounts according to the fund budget.
Any federal woneys, including but not limsited to federal
undorground storags tank trust fund moneys, recelved by the
state or the department of natural resources in connactlon

with & release occurring on or after the stfective date of
this Act or received gensrally €or underground etorage tank
programe on or afrer the effective date of this Act, shall be
creditod to the fund created In section 4%5G.3 and allocated
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between fund accounts according to the fund budget, unleas

such uase would be contrary to federal law. The depactment
shall cooperate with the board of the [owa comprehenglive
petroleum underground storage tank fund to maximlize the
state's alliglbility for and receipt of fedezal funds for

upderground atorage tank related purposes.

Sec. 40. NEW SECTION. 4558.49%0 USED STORMGE TANK
DISPOBAL.

The waste management authority shall designate at least two
tacilltien, but as many Gualifled facilltles wn apply or
contract with the authority and the board, within the atate
tor the acceptance of used underground storage tanka for final
disposal. A desiqgnated facility shall accept any underground
storage tank originally asited within the atate, provided that
the facility may requice as a condition of acceptance,
reasonable preparation, procedures, and lnforeatlon cegarding
the tank to facilitate safe proceasing and digposal. A
sanitary land€il), othecr than a designated facllity which is a
sanitary landfll]l, shall not accept underground storage tanks
tor dieposal after the date on which at least two facilities
have been designated by the waste zanageaent authority
pursuant to this section. A coanercial scrap metal dealer or
recycler may accept a tank for processing. The lowa
comprehensive petroleum undecrground storage tank fund may
compensate a designated facility for all or a portion of the
coate assoclated with processing or dlaposal of a tank
deliverad to the faclllty for final dlapeosal purguant to this
sectlon, if the department of natural resources determines
that alternative satiasfactory dJdiaposal optlons tor used
gtorege tanka do not then exist. A commercial scrap metal
dealer or recycler may be a deswlgnated facility. A designated
tacility shall not charge a fee to an owner or operator of the
underground storage tank as a condition of acceptance. The
waate managexent authority shall adopt rules as necessary to
govern the processing and disposal of wnderground storage
tanka by a designated ltacility.
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Sec. 41. Section 455E.11, subsection 2, paragraph d, Code
1989, is amended tc read an followst

d. A storage tank management account. All fees collected
pucsuant to gection 4558.473, subsection S, and section
455B.479, shall be deposited in the storage tank management
account, except those moneys depcsited into the lowa
comprehensive pstroleum underground atorage tank fund pursuant
to sectlon 4558.479. Punds shall be expended for the
tollowing purposes:

(1) One thousand dollare ls appropriated annually to the
Iowa departaent of public health to carry cut departmental
dutles under sectiocn 135.11, subsections 20 and 21, and
mection 139.135.

(2) Beventy Twenty-three percent of the moneys proceeds of
the fees ilmposed pursuant tc section 4558.473, subsectlon 5,

and section 4558.479 shall be deposited in the account
annually, up to a waxisum of theee hundred £ifty thousand
dollars, If twenty-three psrcent cof the proceeds excesds
three hundred €ifty thousand dollars, the excess shall be
deposited Lnto the fund created in section 4556G.3. Three
hundrad and £ifty thousand dollars, are appropriated Lrom the
atorage tank management account to the departmant of natural
resoucces for the administration of & state storage tank
program pursuant to chapter 4558, divieion IV, part 8, and for
programs which reduce the potantlal for hara to the
anvironment and the public health from atorage tanks.

(3) ~Poe-the-fiscai-year-begtnning-duty-2y-2909y-and-ending
dune-3Qy-1988y-tweanty-five-thousand-doiinre-ta-appropriated
fron-che-scconnt-to-the-diviston-of-insurence-for-payaent-oé

gsoste-tncurred-in-the-escabhitahment-ot-the-ptan-oé-operations
program-rogarding-the-financiat-reaponsibitity-of-ownorn-and
opscators-of-underground-storage-tanke-which-seore-petrotouns

t4) The remaining funds In the account are appropriated
annually to the department-ef-naturai-resources-foer-the
funding-of-state-remediat-cloonup-eéferts lowa cooprehensive
petroleum underground storage tank fund.

House Flle 447, p. 40

DIVISION V11

Sec. €2, NEW SECTION. 455G.1 TITLE -- SCOPE.

1, 7This chapter is entitled the "lowa Comprehensive
Petsroleum Underground Storage Tank Fund Act®.

2, This chaprec applies to a petroleum underground storage
tanh required to masintain proof of flnancial responsibility
under federal law, t:om the effective date of the regulation
of the federal environmental protection agency governing that
tank, and not from the effective compliance date, unless the
effuctive compliance date of the regulation ls the effective
date of the regulatlon. An owner or coperator of a petroleum
underground storage tank required by federal law to maintaln
proot of €inancial responsibllity for that underground storaqe
tank, of who will be requlred on a date definite, is subject
tc thls chapter and chapter 424.

4. As of the eftective date of this Act, tanks excluded by
the tederal Rescurce Conservatlion and Recovery Act, aubtitle
I, included the following:

(1) A farm or reaidential tank of one thousand one hundred
gallona or less capacity used for storing motor fuel for
noncosmercial purposes.

12) A tank used for atoring heating oll for conguaptive
use on the premises where stored.

(3) A septic tank.

(4) A pipeline facility, including gathering lines,
cegulated under any of the following:

(a) The federal Natural Gas Pipeline SaCety Act of 1968.

{b) The tederal Hazardous Liguld Petroleum Pipeline Safety
Act of 1979,

{c) State lawa comparable to the provisions of the law
referred to in subpatagraph subdivieion (a) or (b).

[$)] A suctace impoundment, pit, pond, or lagoon.

16) A storm water or wastewater collectlon systes.

17) A flow-through process tank.




Housge File 447, p. 41

{8) A llquid trap or associated gathering lines directly
related to oil or gas production and gathering operations.

{9) A storage tank situated ln an underground area, such
a8 a bapement, cellar, mine working, drifx, shatt, or tunnel,
A€ the storage tank Is altuated upon or above the surface of
the flooy to patmit lnspection of its entire surface.

b. As of the eftective datq of this Act, tanks exemspted or
excluded by United States environmental protection agancy
financial reeponsibility zegulations, 40 C.P.R. § 280.90,
included the following:

(1) Underground storage tank aysteme removed from
operation, pursuant to applicable department of natural
resources rules, prioc to the applicable federal compliance
date entablished in 40 C.F.R. § 280.91.

{2) Those owned or operated by state and federal
govacnmantal entities whose debts and liabilicies are the
debts and liabilities of a state or the United Htates.

{3) MAny underground storage tank system holding hazardous
wastes llsted or identitlable undecr aubtitle € of the fedecal
folid Wanste Dimposal Act, or a mixture of such hazactdous wastae
and other regulated substances.

{4) Any wastowater treatment tank aeystem that je part of a
wastewater treataent facility regulated under section 307(b)
or 402 of the federal Clean Water Act.

(5) Equipmant or machlnety that contalns regulated
substances for operational purposes such as hydraullc lift
tanks and ronarvoirs and electrical squlpment tanks.

{6)  Any underground storage tank system whose capacity ig
cas hundced ten gallons or less.

{7) Any underground storage tank system that contalns a de
sinimis concentration of regulated substances,

18] Any smergency 8plll or overtlow contaloment
underground storage tank system that s eupediticusly emptled
after uss.
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(9) Any underground storage tank system thar ls part of an
eRgrQency generator aystem at nuclear powsr generation
facilities regulated by the nuclear reqgulatory commission
under 10 C.¥.R. pt. 50, appendix A,

{10]) Alrport hydrant tuel distribukion systenms.

{11] Underground storage tank systema with field-
constructed tanks.

¢. If and when federal law changes, the department of
natural cesources shall adopt by rule such additlonal
requlroments, exemptions, defercrale, ot exclusions as required
by federal law. It ls expected that certain classes of tanks
curcvently exempted ocr sxcluded by federal regulatlion will be
fegqulated by the United States environmental protaction agency
in the future. A tank which le not cequired by federal law to
maintaln proot of financlial responsibility shall not be
subject to departeent of natural reaoucce rules an proof of
€inanclal responsibility.

Sec. 43. HNEW SECTION. 455G.1 DEFINITIONS.

As used In thias chapter unless the context otherwise
Tequicea:

1, "Authority” means the [owa finance authorlity created in
chapter 220.

2. “Board" means the I[owa cosprehenslve petroleunm
undezground atorage tank fund boacd.

3. “Bond" means a bond, note, or other obllgation iswued
by the authority for the fund and the purposes of this
chapter.

4. T"Corrective action™ means an action taken to mlnimize,
sliminate, or clean up a release to protect the publlc health
and welfare or the environment. Corrective action {ncludes,
but {8 not limited to, excavation of an upderground atorage
tank for the purposes of repalring & leak or removal of a
tank, reaoval of contaminated woil, and cleanaing of
groundwaters or surface waters. Corrective action does not
include replacement of an underground gtorage tank or other

Lyv 4H
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capltal improvements to the tank. Correctlve action
specifically excludes third-party llabillty., Corractive
action Includes the expenses bncucred to prepare an aasessment
plan for approval by the department of natural rescurces
detailing the planned response Lo & release or suspected
ralease, but not necessarily all actions proposed to be taken
by an assessmsnt plan. .

5, "Dislnution® is the amount of petroleums which e
released into the environaent prior to its lotended baneficlal
use,

6. “"Disinution rate” is the presumed rate at which
petroleum experiences diainution, and is equal to one-tenth of
one percent of all petroleus depowited into a tank.

7. ®*Pund” means the Jowa coaprehenaive petroleur
underground storage tank fund.

8. “Improvement* weans the acquisition, constructlon, or
improvement of any tank, tank system, or monitorlng aystems in
order to comply with atate and faderal technical requlrements
or to obtain insurance to satisly Cinancial responaibllity
reqguiremsnts.

9. “lInsucance” includes any form of Elnancial assistance
or showlng ot financlal responsliblllity sufflcient to comply
with the fedsral Rosource Conservation and Recovery Aot or the
Iowa departaent of natural cescurces’ undesrground storage tank
financlal responsibility cules.

10. *Insurance premium® includes any form of premium or
paymant for Llnesurance or for obtalning other forma of
Cinanclal assurance, or showing of financlal responsibility.

11, “"Petrsroleum”™ msans patroleum, Including crude oil ar
any fraction of crude oi) which lg liquld at standard
conditlons of temperature and pressure [Blxty degrees
Pahrenheit and fourteen and seven-tentha pounds per aquare
inch abaolute).

12, “Precorrective action value” means the assessed value
of the tank site immediately prior to the discovery of a
petroleum release.
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13. “S=all busineus”™ aeans a business that meets all of
tha fcllowing requirements:

8. la Independently owned and cperated.

b. Owne at least one, but no more than twelve tanks at no
sore than two diffecent tank sites.

C. Has a net wocth of two bundced thousand dollars or
lass.

14, “Tank” means an undergcound storage tank for which
proot of ftinanclel cesponaibllilty la, or on a date definite
will be, required t¢ be malntalned pursuant to the federal
Resource Conservation and Recovery Act and the tegulations
from time to time adopted pursuant to that Act or successor
Acta or amendments.

Sec. 44. HNEW SECTION. 455G.3 ESTABLISHMENT OF IOWA
COMPREHENSIVE PETROLEUN UNDERGROUND STORAGE TANK PUND.

1. The lowa comprehenslve petroleum underground atorage
tank fund is created as a separate fund in the state treasury,
and any tunds remaining in the fund et the end of each fiscal
yaatr shall not revert to the general fund but ehall reaain In
the lowa comprehensive petroleum underground astorage tank
fund. Interest or other lncome earned by the fund shall be
deposlted In the fund. The Cund shall Include acneys credited
to the tund under sectionm 424.7, 495G.3, 455G.8, 455G.9,
455G.10, 455G.11, and 455G.12, and other funds which by law
say be credited to the fund. The woneys In the fupd are
appropriated to and for the purposes of the board as provided
Lln this chapter, Amcunts In the ftund shall not be subject to
appropriation for any other pucpose by the general assesbly,
but shall be used only for the purposes aet forth in this
chapter. The treasuzer of state shall act as custodian of the
fund and disburse amounts contained In it as directed by the
board including automatic disbursements of funds as received
pursuant to the terms of bond indentures and documents and
security provisions to trustees and custodians., The treasurer
of atate is authorized to {nvest the funds deposited in the
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tund at the direction of the board and subject to any
limltations contalned in any applicable bond proceedings. The
income trom such investment shall be credited to and deposited
In the fund. The tund shall be adeinistered by the boacd
which shall make expenditures from the €und consistent with
the purposes of the programs set out In this chapter without
further appropriation. The fund way be divided into Jdifferent
accounts with difterent depositories as determined by the
board and to ful€ill the purposes of this chapter.

1. fThe boacd shall asslet lowa's owners and operators of
petroleums underground storage tanks in complying with federal
snvironmental protection agency technlcal and financial
teaponsibllity reqgulations by establishment of the Iowa
comprehensive petroleus upderground atorage tank fund. The
authority may lssue Lts bonds, or sorles of bonda, to asslat
the board, as provided In this chapter.

1. The purposes of this chapter shall include but are not
1imited to any of the fcllowing:

A. To establish a remedlal account to fund corfectlve

action tor potroleunrtolaanun as provided by section 455G.9.
b. To eatablish a loan guarantse account, as provided by
and to the extent permitted by section 455G.10.
¢. To establish an insurance account tor insucable

underground storage tank cleka wlithin the state as provided by
saction 4550.11.

d. The stats, the general fund of the stats, or any other
tund of the state, other than the Icwa comprehensive petroleus
underground storage tank tund, ie not llable for a claim or
cause of action in connection with & tank not owned or
opscatsd by the stats, or agency of the atate. All expenses
incurred by the fund ahall be payable solely from the fund and
no liability or obligation shall be isposed upon the state.
The llabllity of the fund is limited to the extent of coverage
provided by the account under which a clalw e subamitted,
subject to the termas and conditlions of that coverage. The
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liabllity of the tund is further limited by the moneys made
avallable to the fund, and no remedy shall be ordered which
would réquire the fund to exceed ite then current funding
limitatlons to satiefy an avard or which would restrict the
availabllity of moneys for higher priorlty sites. The state
ia not liable €or a clalm presented againet the €und,

Sec. 45. NEW SECTION. 455G.4 GOVERNIHNG BOARD.

1. HMEMBERS OF THE BOARD. The lowa coaprehenalve petroleua
underground atocrage tank fund board ias established conalsating
ol the following aemburs;

a. The director of the department of natural rescurces, or
the director's designee.

b. The treasurer of state, or the Lreasurer's designee.

¢. The commissioner of insurance, or the commissionecr’s
designee.

d. Two publlic membera appointed by the governor and
confirmed by the sepnate to staggeced four-year terms, except
that of the [irat members appolnted, one public member shall
be appolinted €or a term of two yeara and one for a tera of
four yeara. A publlic member shall have experlence, knowledge,
and eapertise of the subject watter embraced within this
chapter. Two publlic members ehall be appointed with
expeciencea In aeither, or both, Einancial markets or insurance,.

A publlic member shall not have a confllict of Intereat. Por
purposes of thla sectlon a “conflict of interest® means an
attiliavion, within the twelve months before the member's
appoioteent, with the regulated tank comaunity, or with a
pereson of property and casualty lnsurer offering competitive
insurance or other means of financlal assursnce or which
previocusly offered environmental hatard Insurance for a meaber
of the regulated tank community.

The £illing of poaitions reserved for public
tepresentatlives, vacancles, meabershlp terms, payment of
compensatlion and expensey, and recoval of aesbers are governed
by chaptaer 69. Members of the board are entlitled Lo receive
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reimbursement of actual expenses Incurred in the diacharge of
thelr dutles within the limite of funds appropriated o the
board or made available to the fund. Each member of the board
may also be ellgible to receive coapensation as provided in
section 7E.6. The members ahall elect a voting chairperson of
the board froa agcong the members of the board.

2. DEPARTHENT COOPERATION QITH BOARD. The dlrector of the
departeent of natural resocurces shall cooperate with the board
in the implementation of thia part sc aa to minimlze
unnecessary duplication cof sffort, reporting, or paperwork and
maximize environmental protectlon.

3. RULES AND EMERGENCY RULES.

a. The board shall adopt rules regarding its practice and
procedures, develop underwrlting standarda, establish premiums
for insurance account coverage and riek factors, procedures
tor Lnvestigating and settllng clalas wmade against the fund,
determine appropriaste deductibles or retantions in coverages
or banellita offered, and otherwlsee implement and adminlater
this chapter.

b. The board may adopt administrative rules undar section
17A.4, subsection 2, and section i7A.5, subsactlion 2,
paragcaph “b*, to implement this subsectlon for one year after
the offectlive date of this section.

€. Rules necessary for the implementation and collection
of the environsental protection charge shall ba adopted on or
before June 1, 1989.

d. Rules necessary for the lmplesentation and collection
of Ingurance account premlums ahall be adopted prior to
coffering insurance to an owner or operator of a pstroleum
underground storage tank or other pereon,

@. Rules related to the eatablishment of the lnasurance
account and the terms and conditions of coverage shall be
adopted as soon a3 practicable to permit owners and operators
to meat thelr applicable compliance date with fedezal
tinanclal responeibility regulations.
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Sec. 46. MNEW SECTION. 455G.% INDEPENDENT CONTRACTORS TO
BE RETAINED BY BOARD.

The board shall administer the tund. A contract to retain
a person under this section may be individually negotiated,
and le not subject to publlc bidding requirements.

The board may enter into a contract or an agreement
authorized under chapler 28E with 4 private agency or pecaon,
the department of natural resources, the lowa flnance
authorlity, Lhe department of revenue and flnance, other
departments, agencies, or governmeantal subdlvisions of thia
state, another state, or the Unired States, in connecticon with
ite adminiatration and implementation of thls chapter or
chapter 424 or 4558,

The bcacd may reimburae a conltractor, publlc or private,
retalned pursuvant to this sectlon for expenses incurred in the
executlon of a contract or agreement. Reiabursable expenses
include, by way of example, but not excluajion, the coasts of
collecting the environsental protection charge or
administering specitic delegated duties or powars of the
beazd.

S8ec. 47. NEW SECTION. 455G.6 TOWA COMPREHENSIVE
PETROLEUM UNDERGROUND STORAGE TAHNK PUND -- GEWERAL AND
SPECIFIC POMERS.

In adminietering the fund, the board has all of the general
povers reascnably necessary and convenlent to carry out ita
purposes and dutliea and may do any of the following, subject
to express limitations contained in thls chapter:

l. Guarantee saecured and unsecured loans, and enter into
agreaments for corrective actloun, acquisition and conatruction
ot tank laprovements, and provide for the Insurance program.
The loan guarantees may be wade to a person or entity owning
or operating a tank. The board may take any action which is
teasondble and lawful to protect ita Jecurity and to avold
losses from its loan guarantees.




House File 447, p. 49

2. Acquire, nhold, and mortgaye perscnal property and real
estate and intereats in ceal estate to be usad.

3. Purchase, conastruct, lmprove, furnish, equip, lease,
option, sell, exchange, or otherwise dispose of one or mose
improvements under the terms it deteraines.

4. Gzrant a mortgage, llen, pledge, asslignment, or other

encumbrance On ong Or MOre l-p:pveuonta. ravenuse, asset of

tlght, accounts, or funde establlsahed or receivaed in
connactlon with the fund, including environsental protection
charges deposited in the fund or an account of the Cund.

5. Provide that the interest on bonds may vary In
accordance with & hase or formula,

6. Contract for the acquisition, construction, or both of
one or more improvements ot parta of one or more lsprovemsnts
and for the leaslng, subleasing, sale, or other dlaposition of
one or more laprovesents In & manner [t deteraines.

7. The board may contract with the authority for the
authotity to fesue bonds and do all things noc.s-niy with
respact to the purposes of the fund, as sst cut lo the
conteact batwesn the board and the authority. The board may
dslogate to the authority and the authority shall then have
all of tha poweigs of the board which are necessary to issue
and securs bonde and carry cut the purposes of the fund, to
the sxtent provided in the contract between the board and the
suthority, The authority may issue the authority's bonds in
principal amcunts which, in the oplinion of the board, ace
necessacy to provide sufticient funda foz the fund, the
paysant of Intecest on the bonds, the establliahmsnt of
reserves to secure the bonds, the coste of lsavance of the
bonds, other expenditures of the authority incident to and
necessary os convenient to cacry out the bond issue for the
tund, and all other expenditures of the board necesvary or
convenient to adminieter the fund. The bonda are investment
sacurities and negotiable instruments within the seaning of
and for purpcses of the uniform comaercial code.
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8. Bonds issued under this sectlon are payable sclely and
only oul of the moneys, asasetls, or revenues of the fund, all
of which may be deposited with trustees or deposltorles In
accordance with bond or security documents and pledged by the
board to the payment therecf, and are not an indebtedness of
this atate or the authorlty, or a charge agalnst the general
ciedit or general Eund of the state or the authority, and the
s#tate ahall not be liable for any Cinanclal undertakings with
respect to the fund. Bonds iesued under this chapter shall
contaln on thelr face a statement that the bonds do not
conatitute an indebtedneas of the state or the authorlty.

9. The proceeds of bonds lesued by the authority and not
required for immediate dlebursement may be depoaited with a
trustes or deposltory as provided in the bond documents and
invested in any investment approved by the autherity and
specified In the trust indenture, tresvlution, or othet
instrusent pureuant to which the bonds are lasued without
regard to any limitatlon otherwise provided by law.

10. The bonds ahall be:

a. In a form, issued !n denoainations, executad in a man-
nar, and payable over terss and wlith rights of redeaption, and
be asubject toc such other terms and conditions ae prescrlibed in
the trust indenture, resclurion, ot other i{netrumenty
authozizing thelr issuvance.

b. Negotiable instruments under the laws of the state and
may be eold at prices, at publlc or private sale, and in a
mannet, as prescribed by the authorlty. Chapters 23, 74, 74A
and 75 do not apply to their sale or lssuance of the bonds.

¢, Subject to the tectms, conditlons, and covenants pro-
viding for the payment of the principal, redemption premiums,
{f any, interest, and other teras, conditlons, covenanta, and
protective provisions sateguarding payment, not inconsistent
with this chapter and as deterained by the trust indenture,
reaclution, of othel instcument authorizing their isauance.
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11. The bondas are svecurities in which publlc of€icers and
bodies of thias state; political subdivisions of this atate;
insurance companles and assoclatlons and othar peraons
catrying an an insurance business; banks, trumt companies,
savings asgscciations, savings and loan associations, and
investmant companias; administvatore, guardlans, sxwcutoras,
truatees, and other fiduciaries; and other pecscons auvthorized
to invest in bondes or othesr obllgaticne of the state, may
properly and leqgally invest funda, including capital, in their
control or belonging to them.

12. Bonds gust be authorized by a truat indenture,
resolution, or other inatrument of the suthorlity, approved by
the board. However, a Lrust indenture, resclution, or other
instrument auvthorlzlng the isduance of bonds may delegate to
an officer of the isasuer the power to negotliate and fix the
datalle of an issue of bonds.

13, Neither the resolution, trust agresment, nor any other
instcumant by which a pledge is created needs to be reccrded
or Eiled under the Icowa unltorm comasrcial code to he valid,
binding, or effective.

14. Bonds lesued under the provislons of this secticn are
declared to be issued for an esaential public and governmental
purpose and all bonds lssued under this chapter shall be
exenpt from taxation by the state of Jlowa and the interest on
the bonds shall be exaespt from the state incoms tax and the
state inheritance and watates tax.

15. Bubject to the teras of any bond documents, moneys in
the fund or fund accounts aay be expended for adminlstration
expsnnas, civil panalties. moneys pald under an agreement,
stipulation, or settlement, and for the coaste of any other
activities as the board may determine are necesaary and
convenjent to facilitate coapliance with and to (mplement the
intent of federal laws and regulatlions and this chaptar.

16. The board shall cooperate with the department of
natural reaources in the implementation and adminlatration of
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this division to assure that in combinatlon with existing
state atatutes and rules governing undecground storage tanks,
the atate will be, and continue to be, recognized by the
tederal government as having an “approved state account™ under
the tederal Resvurce Congervation and Recovery Act, especlally
by compllance with the Act's subtitle [ flnancial responsi-
bility requirements as enacted in the federal Superfund
Asgndmsenta and Reauthorization Act of 1306 and the financial
reaponslbility regulatlons adopted by the United States en-
vironmental protection agency at 40 C.P.R. pts. 280 and 2Bl.
Whenever possible this divialon shall be Intesprated to
turther the purposes of, and to comply, and not to conflice,
with such federal requlrements.

Bec. 48. NEW SECTION. 455G.7 SECURITY POR BONDS -- CAPRI-
TAL RESERVE FUND -- IRREVOCABLE CONTRACTS.

1. Por the purpose of securing one or more iesues of bonds
for the ftund, the authority, with the approval of the boacd,
may authorlize the establlishment of one or wore apeclal funds,
called “capltal reserve funda". The authority may pay into
the capital reserve funds the proceeds of the sale of {ts
bonds and other money which may be made available to the
authority from other sources for the purposes of the capital
teserve funds. Excepk as provided in this section, @oney in a
capital reserve fund shall bae used only as required for any of
the following:

a. The payment of the principal of and Interest on bonds
or of the sinking fund payments with reapect to those bonds,

b. The purchase or redemptlion cf the honde.

c. The payment of a redemption premium reguired o be paid
when the bonds are redeesed before maturity,

However, money in a capital ceserve fund shall not be
withdrawn if the withdrawal would reducs the amcunt in the
capital reserve fund to less than the capltal reservae fund
requirement, except for the purponwe of making payment, when
due, of principal, i1nterest, redeaption premiume on the bonds,
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and making sinxing €und payments when other money piedged to
the payment of the bonds {3 not available for the payments.
Income or intereat earned by, or Incremsent to, a capltal
ceserve fund from the investment of all or part of the capital
raserve Cund may be tranaterced by the suthority to other
accounts of the fund if the transfer does not reduce the
amcunt of the capital resarve fund below Lhe capital reserve
fund requirzeasent.

1. 1f the authority decides to issue bonde secured by a
capital teserve tund, the bonds shall not be [ssued i€ the
amount in the capital reserve Eund is less than the capltal
resnerve fund requirement, unless at the time of jesuvance of
the bonds the authorlty depoaita in the capltal reserve fund
trom the proceeds of the bonds to be lasued or £rom other
sources, an amount which, together with the amount thea in the
capital resecve fund, is not less than the capital reserve
fund requlirement.

3. 1In computing the amount of a capital tesecrve fund for
the purpose of this section, securities in which all or a
portlon of the capital reserve fund is invested shall be
valuad by a reasonable method established by the authority.
vaivatlion shal) include the amount of interest eacned or
acccued as of the date of valuatlon.

4. In this section, "capltal ressrve fund requiresent*
maans the amount requlzed to be on depoait In the capltal
raserve Cund as of the date of computatlion.

5. To assuse malntenance of the capital ceserve funda, the
suthority shall, on or before July | of each calenda: year,
make and deliver to the governosr the authority's cartificate
stating the sum, if any, required to restore each capital
reserve fund to the capltal reserve fund regulrement for that
tund. Within thirty days after the beginning of the session
of the general aswembly next following the delivery of the
certificate, the governor may submlit to both housées printed
coples of a budget including the sum, it any. required to
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rastoce each capital reserve fund to the capltal reserve fund
requirement for that fund. Any sums appropriated by the
general assembly and pald to the authority pursuant to this
section shall be depoaited in the applicable caplial reserve
Fund.

6. All agounts paid by the atate pursuant to this section
ahall be considered advances by the stats and, subject to the
rlghts of the holders of any bondes of the suthority that have
previcualy been iscued or will be issued, shall be repaid to
the atate without Interest trom all avallable revenues of the
fund In excess of aoounts required for the payment of bonda of
the authority, the capital reserve fund, and oparating
axpenses. .

7. It any amount deposited in a capltal reserve fund is
wlithdrawn for payment of princlpal, premsiuve, or interest op
the bonds or ainking fund payments with respect Lo bonds thus
reducing the amount of that fund to less than the capital
reserve fund requirement, the authority shall lmmedlately
notify the governos and the general assembly of this event and
shall take ateps to restore the capltal reserve tund to the
capital resecve fund requirement for that fund Erom any
amounts degignated as being available for auch purpose.

8ec. 49, 455G. 8 REVENUE SCUKCES FOH FUNWD.

Revenue for the fund shall !nclude, but ia not limited, to
the followling, which ahall be deposited with the board or its
dealgnee as provided by any bond or securlty docusents and
credited to the Fund:

}. BONDS ISSBUED TO CAPITALIZE PUND. The ptoceeds of bonds
issued to capitallae and pay the costs of the fund, and

investment @arnings on the proceeds except as required for the

capltal zeserve funds.

2. ENVIRONMENT PROTECTION CHARGE. The enviconmental
protection charge imposed under chapter 424. The proceeds of
the envictonmental protection charge shall be allocated,
congistent with this chapter., among the fund's accounts, for
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debt service and other fund expenaes, sccording to the fund
budget, resoclution, trust agreement, or other instrument
prepared or entered into by the board or authority under
direction of the board.

3. STORAGE TANK MANAGEMENT PEE. That portion of the
storage tank management fee proceeds which are depoaited Into
the tund, pursuant to gsection 4558.479.

4. IHSURANCE PREMIUMSE. Inaurance premium income as
provided by section 455G.11 ahall be credited to the inmurance
account .

5. COST RECOVERY ENPORCEMENT. Cost recovery esnforcement
net proceeds a8 provided by section 455G.12 ahall be allocated
agong the fund's accounts as directed by the board. Wwhen
tedecal cleanup funds are recoveraed, the funds are to be
deposited to the remedial account of the fund and used solely
for the purpose of future cleanup actlivitles.

€. OTHER SOURCES. 1Interest attributable to inveatment of
money ln the fund or an account of the fund. Moneys In tha
form of a devlse, glft, bequest, donation, federal or other
grant, relmbureement, cepayaent, judgment, transfer, paysent,
or appropeiation from any source intended to be used for the
purposes of the fund,

Bec. 50, NEW SECTION. 455G.9 REMEDIAL PROGRAM.

1. LINITE OF RENEDIAL ACCOUNT COVERAGE, Moneys in the
remsdial account shall only be paid out for the followingt

a. {}) Corrective action for an sliglble release reported
to the department of natural resources on or atter July 1,
1987, but pricr to the effectlive date of this Act. Third-
party liability ia specifically excluded from remedlal account
coverage. FPor & claia for a releade under thlis subparagraph,
the remedial program shall pay no more than the lesser of
twonty-five thousand dollars of one-third of the total costs
of corrective action for that releass, subasectlon 4
notwithatanding. Por a release to be ellglble for coverage
under this subparagraph the following condlitions must be
satiatied
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la} The owner or operator applying for coverage must be
currently engaqed in the business for which the tank connected
with the release was used prior tc the report of the release.

(b} The cwner or operator applylng for coverage ahall not
be a person vho is malntaining, or has aalatalned, proof of
Elnanclal responsibility for tederal regulations thriough selE-
insurance.,

fe)] The owner or cperator applying for coverage shall nou
have clalaed bankruptcy any time on oc after April 1, 19688,

{d] The claim for coverage putsuant to thls subparagraph
aust have been filed with the board prior to Janvary 31, 1990.

{e) The ownet oc¢ cperatoc at the time the release was
reported to the department cf npatural resocurces muat have been
in compliance with then current monitoring requirements, if
any, ©r wust have been in the process of complliance efforta
with anvicipated cequlrements, including installation of
acnitoring devices, & new tank, tank faprovementa or retrofic,
or any ccombination.

Total payments for clalms pursuant to this subparagraph are
1lmited to no more than slx milllon dollars. Clalms for
eligible releases shall be prorated i€ claims Filed exceed aix
mlllion doilars. If claime cemaln partlally or totally unpaid
aftar total payments equal six million dollara, all remaining
claiag are void, and no entitlewent exists focr Eurther
payaent .

12} Corrective actlion for & release reported to the
department of natural resousces after the effective date of
thia Act and on or before October 26, 1990. Third-pacty
1lability la specifically excluded froa remedial account
coverage. Corrective action coverage provided pursuant to
this paragraph may be aggregated with other financial
Assurance mechanlems as permitted by federal law to satiafy
required aggregate and per occurrence limltes of flnancial
responsibllity for both corractive action and third-pacty
liability, Lf the owner's or operatoc’'s effective Einancial
reaponsibility compliance date i3 priot to October 26, 1990,
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b. Corrective action and third-party liakility for a
ralease dlgscovered on or after January 24, 1989, €or which a
tesponsibie owner or operator able to pay cannct be found and
for which the federal underground atorage tank trust €und or
other federal aoneya do not provide covecage.

¢. Corrective action and thlrd-party llability for & tank
owned or operated by a financlal institution eligibie to
participate In the remedlal account under sectlon 455G.15 if
the prlor owner or operator is unabie to pay, Lf so authorized
by the board as part of a condition or incentive for flnancial
inatictution participation in the fund puisuant to section
455G.15.

d. One hundred percent of the costs of corrective action
and third party liability for & releass situated on property
acguited by a county €or delinquent taxes pursuant to chaptecs
445 through 448, for which a responslble owner or cparator
able to pay, other than the county, cannct be found, A county
ie not a “responsible party” for a release in connectlon with
property which It acqulres In connectlion with delinguent
tazas, and doss not become a responaible party by sale or
transfer of property so acquired.

@. For the costs of any other actlvities which the board
determines ars necessary and convenlent tc facilitate
compliance with and to laplement ths Intent of federal laws
and regulations and this chapter.

2. REMEDIAL ACCOURT FUHDING. The remedlal sccount shall
bs funded by that portion of the proceeds of the environmental
protection chacge Imposed under chapter 424 and other moneys
and revenues budgeted to the temadial account by the board.

3. TRUST FUND TO BE ESTABLISHED. When the reaedial
account hae accumulated sufflcient capltal to provide
depundable income to cover the expenses of expected future
releases or expected futura losses for which ao responsible
owner (s avallable, the excess capital shall be tranaferced to
a trust Cund admeinietered by the board and created for that
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purpose,. Collection of the environmental protection charge
shall be digcontlinued when the trust fund ie created and fully
tunded, except to resolve outstanding claims, The
anvironmental protection charge may be reimposed to restore
and recaplitalize the trust €fund in the event future losses
doplete the fund 50 that the beard does not expect it to have
gufficient income and assets to cover expected future loases.

4. NINIMUM COPAYMENT SCHEDULE POR REMEDIAL ACCOUNT
BENEPITS. An owner or operator who reports a release to the
department of natural rescurces on or bhefore October 26, 1990,
shall pay the gteater of five thousand dollazs or twenty-five
percent of the total coats of corrective action focr that
release. The remedlal account shall pay the remainder, as
requlcred by ftederal regulations, of the total cost of the
corcective action for that release, except that a county shall
not be required to pay a copayaent in connectlon with a
releany situated on property acquired in connection with
dellnquent taxes, as provided in asubsection 1, paragraph “d-,
unless subsequent to acquisition the county actively operates
a tank on the propecty for purposes other than risk
apsensment, rlskh management, or tank closure.

5. PRIORITY OF CLAIMNS. The boatd shall adopt rules to
priozitize claiws and allocate avaliable money 3f funds are
not available to immediately settle all currant clalss.

6. RECOVERY OP GAIN ON SALE OF PROPERTY. [f an owner or
cpecator ceases to Own Or operate a tank slte for which
cemedial account benefits were recelved within five years of
the recelpt of any account benefit and sells or tranufers a
property interest in the tank site for an amount whlch exceeds
one hundred twenty percent of the precorrective action value,
the cwher or opecator shall refund to the reaedial account an
amount equal to nlnety percent of Lhe amount in excess of one

hundred twenty percent of the precorrective action value up to

a masimum Of the expenses incurred by the remedlal accountg
assoclated with the tank site plua intereat, equal to the
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Intereat for the mest recent twelve-month period for the wost
recent bond ispue for the fund, on the expenses lacurred,
compounded annually. Expenses incurred by the tund are a lien
upon the property recordable and collectible in the same
manner as the llen provided for in section 424.11 at the time
of sale or transfer, subject to the terzs of this section.

This aubsection ahall not apply if the sale or tranafer le
purauant to a power of sslnent doaaln, or beanefits, %hen
tedecral cleanup funds are recovered, the funde are to bs
deposited to the remedlal account of the fund and used aclely
tor the purpose of future cleanup activitlies,

7. ARECURRING RELEASES TREATED AS A NEWLY REPORTED RELEASE.
A release ghall be treated as a releasne ropocted on or after
the effective date of this Act 1E pricr to the effective date
cf this Act a release vaes reported to the depactsent,
corcective actlon was taken pursuant to an aseesement plan
approved by tha department, and the vork parformasd was
accepted by the depaztwent. FPor purposes of this subsectlon,
work pertormsd ia accepted by the department if the department
did not ordecr furthe: action within ninety days of the date on
which the department had notice that the work was coapleted,
unless the department cleacly Indicated in writing to the
oWner, Operator, contractor, or other agent that addlitional
work would be required beyond that spacifisd in the aszgessment
plan or in addition to the work actually performed.

Ge0. S). NEW BECTION. 4550.10 LOAN GUARANTEER ACCOUNT.

1. The board may creste a loan guarantes account to ofCer
1can guacrantess to small buslnesses for the following
puEposes:

a. All or & portion Gof the sxpenses incusred by the
applicant small businaeass for its shacre of correctlve actlion.

b. <ank and monitoring equipaent improvements necessary to
satisly faderal technlical standards to become insurable,

Mongys from the environmental protection charge revenues
may be used to Cund the loan guarantee account accocding to
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the tund budget a3 approved by the board, Loan guarantees
shall be wade on terws and conditions determined by the board
Lo be reasonable, except that in nc case may a loan guarantee
satisly more than ninety petcent of the outstanding balance ot
a loan,

1. A separate nonlapaing loan guarantee account is created
within the fund., Any funds remaining in the account at the
end of each fiscal year shall not revert to the fund or the
general tund but shall remaln in the account. The loan
account shall be malntalned by the treasurer of state. All
expanaes incurred by the locan account shall be payable asclely
from the loan account and no lliablility or obligation shall be
iaposed upon the state beyond this amount.

3, The board shall adainister the loan quarantee account.
The board may delegate adeinistcation of the account, provided
that the administrator is subject to the board'se direct
supervision and directlon. The board ahall adopt rules
regarding the provislon of loan guarantees to flnancially
qualified small businesses for the purpoaes permitted by
subsection 1. The board may lapose auch tetas and conditions
ag it deemo reasonable and naceasary or appropriate. The
board shall take appropriate stepe to publicize the exlistence
of the lcan account.

4. As a condition of eligibllity tor financlal assistance
from the locan guarantee account, a amall buelneas shall
demcnetrate satisfactory attempta to obtain €inancing from
private lendlng sources. When applying for lcan quarantee
account agssistance, the small business shall demonstrate good
falth attempts to obtain Cinancing from at least two Elnancial
inatitutiona. The board @ay tiret refer a tank owner of
operator to 4 financial institutlon eligible to participate in
the €und under section 455G.15; however, if no such flnanclal
instltution is currently willing or able to make the required
loan, the omall business shall determine If any of the
previously contacted financial institutions would make the
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loan in participation with the lcan guaranteée account, The
loan guarantee account may offer toc guarantee & loan, or
ptovide other tores of Elnancial asalstance to faclllitate a
private loan.

5. The maturity for each Elnancial sssistance package made
by the board pursuant to this chapter shall be the shortest
feasible term commensurate with the zepayment abllity of the
small buslness bortower. However, the matucity date of a loan
ahall not exceed ten years and the quarantee ie Ineffective
beyond the agresd ters of the guarantes or ten ysass from
initiatlion of the guarantee, whichever term is shorter.

6. The source of funds for the locan account shall be C(rom
the following:

a. Loan guarantee account income, including loan guarantee
service fees, If any, and investment lncome attributed to the
account by the board.

b. MRoneys allocated tc the account by the boacrd according
to the fund budget approved by the board.

c. Woneys appropriated by the federal governmsnt or
general asseably and made avallable to the loan account.

7. & loan loss reserve account shall be sstablished within
the loan guarantees account. A default on a loan guaranteed
under this aectlion shall be pald f£roe such reserve account.

In adainistering the program the board shall not qguarantee
loan values in excess of the amcunt credited to the ressrva
account and only moneys set aslde ln the reserve account may
be used for the payment of a default. A default is not
aiigible for payment until the lender has satistled all
administrative and legal remedies for settlement of the loan
and the loan has been reduced to judgment by the lender.

Alter the default hae been reduced tc judgment and the
guarantes pald from the reserve account, the board is entivled
to an assignasnt of the judgment. Tha board shall take all
appropriate actlon to enforce the judgaent or may enter into
an agroemgnt with the lender to provide for enforcement. Upon
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collection of the amount guaranteed, any aexcess collected
shall be deposited Into the fund. The general assembly Is not
obligated to approp:siate any moneys tc pay for any defaults or
to appropriate any moneys to be credited to the reserve
account. The ican guarantee progras does not cobligate the
state or the board except to the extent provided in thla
sactlon, and the board In adminletering the progras shall not
give or lend the credit of the state of lowa.

8ec. 52. NEW SECTION. 455G.11 [INBURANCE ACCOUNT.

1. INSURANCE ACCOUNT AS A FPINANCIAL ASSURANCE WECHARISH.
The lnsurance account shall offer financlal assurance for a
qualltied owner or operator under the terms and conditions
provided for under thia sectlon. Coverage may be provided to
the owner or the operatot, ot to each separately. The board
is not required to resclve whether the owner or operator, of
both are responsible for & celease under the terms of any
agreement between the owner and operator.

2. LINITS OF COVERAGE AVAILABLE. An owner or oparator
required to waintain proot of financlal responsibility may
purchase coverage up to the federally reaquired levels for that
ownet of operator subject to the terms and condltions unde:
this section and those adopted by the board.

3. EBLIGIBILITY OF OMNWERS AND OPEMATORE POR INSURANCE
ACCOUNT COVERAGE. An owner or operator, subject to undec-
writing requicements and such teras and condlticonas deemed
necassary and convenlent by the board, may purchase insurance
coverage from the lnsurance account to pirovide proof of
Elnancial responeibllity provided that a rank to be insured
gatlaéles one of the €cllowing conditionsa:

a. Satiasfies performance standards for new underground
storage tank systems as specified by the fedeoral environmental
protaction agency in 40 C.P.A. § 280.20, as amended through
Janvacy 1, 1989,

b, Has satisfied on or before the date of the application
standarde fotr upgraded underqground storage tank systems as
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spacified by the Eederal environmental protection agency in 40
C.7.A, § 280.21, aa amendad through January 1, 1989,

c. The applicant certifies in writing to the board that
the tank to be insured will be brought into compllance with
elther pacragraph "a® or "b®, on or betore Ocrober 26, 1991,
provided that prior to the provislon of Llnsurance account
covarage, the tank site tests release free. FPor a tank
qualitying for insurance coverage pusrsuant to this paragraph
at the tiwe of application or renewal, Lhe owner or operator
shall pay a per tank premium equal to two times the norwmally
acheduled prezium for a tank satisfylng paragraph “a* or *b",
AR owner or oparator who €ailas to comply as certified to the
board on or before October 26, 1991, shall not lnsure that
tank through the lnsurance account unless and untii the tank
satisties the requirements of paragraph “a”™ or "b".

4. ACTUARIALLY SOUND PREMIUNS BASED ON RISK FACTOR
ADJUSTMENTS AFTER PIVE YEARS. The annuval preajum for
insuranca coverage shall be:

a. Por the year July 1, 1989, through June 30, 1990, one
hundred dollars per tank.

b. For the year July 1, 1990, through June 30, 1991, cne
hundred fifty dollacs per tank.

c. FPor the ysar July 1, 1991, through June 30, 1992, two
hundred dollara per tank.

d. Por the year July 1, 1992, thecough June 30, 1993, two
hundred flfty dollars per tank.

&. Por the year July ), 1993, through June 30, 1994, thres
hundred dollara par tank.

f. Por subssquent years, an owner or operator applylng for
coverage shall pay an annually adjuated Insurance prealum for
coverage by the insurance account, The boatd aay only approve
tund coverage through the payment of & preslum eatablished on
an actuarlally sound basias., Risk factors ashall be taken into
account in eatabllishing presiums. It i® the intent of the
general assembly that an actuarlally sound premlum reflact the
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tisk to the insurance account presented by the lnaured. Risk
Factor adjustments ahould reflect the range of rlisk presented
by the varlety of tank systems, monitoring systems, and rlak
managesmant practices in the general insurable tank population.
Premium adjustwents for trisk factors should at minlaum take
intc account Lifetlms costs of a tank and eonitoring aystem
and inaurance account preslume for that tank systes a0 as to
provide a positive economic incentive to the owner or ocperator
to inatall the oore environmentally safe optlon so as to
reduce the exposure of the insurance account to loss.
Actuarially sound ie not llmited in its meanlag to fund
premnium revenue equallng or exceeding €und expenditures for
the general tank population.

1€ coverage is purchased Cor any part of & year the
puichaser shall pay the full annual premium,.

9. The insurance account may offer, at the buyer's option,
a tange of deductibles. A ten thousand dollar deductible
policy shall be offered.

$. Tha tuture repeal of this section ahall not terminate
the following obligations or authoritlies necessary to
adalnister the obligationa until these chligations are
satinfied:

a. The payment of claies €lled prior to the effective date
of any future repeal, against the insurance account until
moneys in the account are exhausted. Upon exhaustion of the
moneye In the account, any remalining clales shall be invalld.
I1E following gatjastaction of the obligations pursuant to this
gectlon, soneys remain In the account, the cremaining moneys
and moneys due the account shall be prorated and returned to
premium payers On an equitable baeis as deterwined by Lhe
board.

b. The resolutlon of a cost recovery action filed prlor to
the effective date of the repeal.

6. IHSTALLERS' INCLUSION IN FUND. The lowa comprehenslve
petroleums underground stcorage tank fund board shall offer
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insurance coverage under the fund's insurance account to an
inataller of & certified underground atotage tank inetallation
within the state for environmental hazard coverage In
connectlon with the certlflied installactjon as provided In this
subsection. The board shall perform an actuarlal study (o
deteraine the actuarlally sound premiume, deductibles, terms,
and conditions tc be offersd to installers for certified
inatallations In lowa. The Ilnaurance coverage offeced to
installers shall provide for no greater deductibles and the
same or greater limits of coverage as offered to owners and
operators of tanks., Coverage under thls subsection shall be
limited to environmental hazard coverage for both corrective
action and third-pacrty liability for a certified tank
installation in Icwa ln connection with a release froa that
tank.

The board shall adopt i1ules requizing certlélcatlion of tank
installatione and require certification of a new tank
installiation as a precondition to cffering Insurance to an
owner ot operator or an installer. The board ahall set ln the
rule the effective date for the certitlcatlon tequirement .
Cartification rules shall at mintmum requicre that an
Installation be perscnally lnepected by an indspendent
licensed snglnser, flre marshal or atate (lre marshal's
designee qualitied and authorized by the boatd to parform the
required inspaction and that the tank and instaliatlon of the
tank coapiy with appiicable technical standards and
sanufacturer*s lnstructions and warranty conditions. An
inspector shall not be an owner or operavor of & tank, or an
smployss of an owner, operator, or installer. The lnsurance
covarage shall be extended tc preslum paying Installers on or
before December 1, 19689. For the period from the effective
date of this Act to and includling the date that lnsurance
coverage under the fund je sxtended to installers, the fund
shall not eeek thicd-party recovery fcom an inustaller.
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The board's actuarial study ahall {nclude, but is not
limited to, the following topics:

4. Actuvarial estimate of the per-tank premiua necessary to
provide actuarially sound coverage to a tank installer fors
that cetkcified tank Installation. The study may include
avallable loae data on past installations for lnstallers,
exjeting claims againet installers for corrective action and
third-party liability, and other {nformation deemed relevant
by the koard.

b. The type of certification standards and procedures or
other precondltione to providing coverage to & tank installer.

c. The coat and availabllity of private insurance for
inatallars.

d. The number of installers dolng business In the atate.

e. Suggested limlts of coverage, deductlble levelsa, and
other coverage features, terms, or conditicns provided the
same are no less favorable than that offered owners and
operators under this section.

The results of the study shall be submitted to the division
of Insurance prior to the extension of coverage to lnatallers
under thia aubaection. .

7. ACCOUNT EXPENOITURES. Moneys in the insurance account
may be expended for the following purposes:

a. To take corrective actlon for and to ccapensate a third
party tor damages, including but not limited to payment ot a
judgmant for bodily Llnjury or propecty dawage caused by a
release from a tank, where coverage has been provided to the
owner or opetator Erom the insurance account, up to the limits
of coverage extended.

b. Por the costs of any other actlivitles as the board may
determine are necessary and convenlent to faclllitate
compliance with and to jmplement the intent of federal laws
and regulations and this chapter.

Sec. %3, NEW SECTION. 455G.11A BOARD AUTHORITY FOR
PRIORITIZATION.

Lyv 4H
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If the board determines that, within the realm of sound
business judgment and practice, prioritization of avsistance
is necessary In light of funds avallable for loan guarantees
or insurance coverage, the board may develop rules for
asplatance or coverage prloritization based upon adherence or
pianned adharence of the owner or operator to higher than
minisum environmental protection and safety compliance
considerations.

Prior to the adoption of prioritizatlon tules, the board
shall at minimum review the following issuven:

1. fThe positlive environmental impact of asslatance
pricoritization,

2. The economlic feasibility, including the avallability of
private linancing, for an owner or operator to obtain priority
status.

3. Any neqgative impact on Iowa's tural petroleum
distributlon network which could result Erom prioritization.

4. Any similar prloritization aystems in use by the
private Elnancing or lnsurance markets in this state,
Including terms, conditions, or exclusions.

S. The intent of this Act that the board shall maximize
the availabllilty of reascnably priced, [inancially sound
Insucance coverage or loan guarantee aeslistance.

Sec. 54. NEW SECTION. 455G.12 COST RECOVEAY ENPORCENENT.

1. PULL RECOVERY SOUGHT PRON CHNER. The board shall seek
Cull recovery Crom the ownet or operator of the tank which
vsloasad the petroleum and which s the subject of a
corcective action, for which the fund expends moneys for
corrective action or third-party llability, and for all other
coats or moneys expanded by the fund {n connection with the
releasa. When f{ederal cleanup funds are tecovared, the funds
are to be deposited to the remedial account of the fund and
used solely for the purpose of future cleanup activities,

2. LINITATION OF LIABILITY OP OWNEH OR OPERATOR. Except
as provided in subsection J:
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4. The board or the department of natural raesources shall
not seek recovery for expensea in connectlon wlth corrective
actlon tor a release Crom an owner or operator eligible for
asnlstance under the remedial account except tor any unpaid
portion of the deductible or copayment. This sectlon does not
affect any authorization of the depacrtment of natucal
resources to iapose or collect clvil or adminletrative fines
of penalties or fees. The resmedlal account shall not be held
liable for any third-party liabllity.

h. An owner or operator‘s liabillity for a celease tor
which coverage is admitted under the insurance account ashall
not exceed the amount of the deductible.

3. OWNER OR OPERATOR HOT IN COMPLIANCE, SUBJECT TO FULL
AND TOTAL COST RECOVERY., HNotwithstanding subsecticon 2, the
llability of an owner or operator shall be the tull and total
coats of corrective action and bodily injury or property
danage to third partlea, as specliflied in subsection 1, i¢ Lhe
owner or operator has not complied with the financtal
responaibility or other underground storage tank rules of the
department of natural rescurces or with this chapter and rules
adopted under this chapter.

4. TREBLE DAMAGES POR CERTAIN VIOLATICNS. HNotwlihstanding
subaections 2 and 3, the owner or operator, or both, of a tank
are llable to the tund for punitive damages in an amount equal
to three times the amount of any coat lncurred or moneys
axpendesd by the fund as a result of a releanme of petroleun
fcon the tank L€ the owner or operator did any of the
following:

a. Pailed, without sufficient cauae, to respond to a
release of petroleum from the tank upon, or in accordance
with, a notice issued by the director of the departaent of
natural resocucces.

b. After the ¢ffective date of this section €ailed to
perform any of the folluwing:




House File 447, p. &9

(1) Palled to register the tank, which was known tc exiatl
or reasonably should have been known to exlat.

(2} Intentionally falled to reporl a known release.

The punltive damages {mposed unde: this aubsectlon are in
additlon to any costs or expenditures tecovered from the cwnear
or operator pursuant to this chapter and Iln additlion to aony
other penalty or rellef provided by thls chapter or any other
law.

However, the state, a city, county, or other political
subdlvision shall not be liable for punitlva damages.

$. LIEN ON TANK SITE. Any amcunt for which an owner or
cperator is liable to the fund, if not pald when due, by
statute, rule, or contract, or determination of liabllity by
the board or department of natural resources aftec hearing,
shall conatitute a lien upon the real property where the tank,
which was the subject of correctlve action, is situated, and
the liability shall be collected in the same manner as the
envirconmental protectlon charge puzsuant to section 424.11.

6. JOINPER OF PARTIES., The departaent of aatural
resources has standing in any case or conteated action related
to the fund or a tank, and uwpon moticon and wulflclent ashowing
by a party, the court or the administrative law judge shall
joln to the action any person who aay be llable for costs and
axpenditures of the type recoverabla pursuant to this section.

7. SBTRICT LIABILITY. The standard of ifiablllity for a
releass Of patroleum or other regulated subatance as detined
in section 4558.47F 1ls strict llabidiey.

8. THIAD-PARTY CONTRACTS NOT BINDING ON BOARD, PROCEECINGS
AGAINST RESPONSIBLE PARTY. An Llnsutance, indesnilication,
hold harmless, conveyance, or similar risk-sharing or risk-
shifting agreeaent shall not be aeffective to transfer any
1labllity for costs recoverable under this sectlon. The fund,
board, or department of natural rescuices may pioceed directly
againet the owner of operator or olhec allegedly responsible
party. Thle eection does not bar any agree¢went to Insure,
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hold harmless, or Indemnlfy a party to the agreement for any
coats or expenditures under this chapter, and does not modity
righte between the patties Lo an agreeaent.

9. LATER PROCEEDINGS PERMITTED AGAINST OTHER PARTIES. The
entry of judguent against a party to the actlon does nok bar a
future action by the board or the department of natural
resources againat another person who is later alleged to be or
dlacovered to be liable for costs and exponditures paid by the
tund. Subsequent successaful procesdings agalnest another party
ahall not modlify or reduce the liabllity of & party agalnst
wvhos judgment has been previcusly entered.

30, SUBROGATION RIGHYS. Payment of a clais by the fund
pursuant to this chapter shall be condlitloned upon the board's
acqulring by subrogation the rights of the claimant to recover
thoas coats and expenditures for corrective actlon for which
the fund has compensated the cialmant, from the pecson
responslble or llable for the unauthorized release. A
claimant le precluded (rowm receiving double compensation for
the same (njury.

In an action brought purguant to this chapter seeking
damages for corrective action or third-party liabllity, the
cousrt shall permit evidence and argqument as to the ceplacement
or indeanitlcation of actual economic losses Incurred or to be
lncurred in the future by the clalmant by reason of ingurance
benefita, governmental benefits or programs, or from any other
source.

11, EXCLUSION OF PUNITIVE DANAGES. The fund shall npot be
liable in any case for punltlive damages,

8ec, 55. WNEW SECTION. 455G.13 PUND KOT SUBJECT 10
REGULATION,

The fund, including but not limited to lnsurance covetaqge
oftered by the lnaurance account, s not subject Lo tegulation
under chapter 502 or title XX, chapters 505 through $23C.

Sec. 56. MNEW SECTION. 455G.14 PUND NOT PART OF THE 10WA
INSURANCE GUARANTY ASSOCIATION,

ivy dH
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Hotwithatanding any other provisions of law to the
contrary, the fund shall not be conaidaced an fnsucance
company of insurer under the laws of this state and ahall not
be a membar of nor be entitled to clalm againat the lowa
insurance guarantee association created under chapter 5158,

8ec. 57. HNEW SECTION. 455G.15 PINARCIAL INSTITUTION
PARTICIPATION IN FUND. )

The boacd may impoae conditions on the participation of a
financial instltution !n the fund. Conditlions shall be
reasonably intended to increase the quantity of private
capltal avallable for loans to tank owners or operators who
Are gmall buwinesees within the meaning of section 455G.12.
Additionally, the board may cffer Incentives to financlal
fnatitutions meeting conditions imposed by the board.
Incentives may include extended fund coverage of corcective
actlon oy third-party llabillity expenses, walver of copayment
or deductible requitemants, or other benefits not cffeced to
other participants, if reasonably Intended to lncrease the
quantity of private capltal avallable €or loans by an amcunt
greater than the increased coats of the incentlves to the
fund.

Bac, $8. MHEW SECTION. 455G.16 MEAGED AREA BCHOOLS
EDUCATION.

1. The board shall adopt caertiflication procedures and
standacds for the following classes of pecrsons as underground
storage tank jinstallation inspactors)

8. A licensed engineer, except that i€ underground storage
tank installation ls within the acope of practice of a
particular class of licensed englinear, additlonal training
shall not be required ftor that class, A licensed engineesr for
whom underground storage tank installation is within the scope
of practice shall be an “authorlszed inspectos®, rathe: than a
"certifled inspector”,

b. A flre marshal.
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2. The board shall adopt approved curricula tor training
engineers and fire maryhals as a precondition to certification
a9 underground atorage tank Ilnstallatlon inspectors.

3. The board shall adopt approved curricula for training
persons to install underground storage tanks in such a manner
that the reaulting ilnstallaticn may be certiflied under section
455G.11, subsectlon 7.

4. The departaent of natutal rescurces shall adopt
approved curricula for trainlng persons to conduct correctlve
actions coneistent with the requirements of the departwent of
natural rescurces,

$. The board shall requice by rule that all cectified or
authorized underground storage tank inapectors reglster with
thae board and that all persons tralned to perform or
porforaing certitied tank installaticons regleter with the
board. A person's fallure to regiater shall not affect the
person's certification, or the certification of an otherwise
ellgible installation performed by that person, but rules may
provide for a civil penalty of no mocte than fifty dollars,
The board may provida a llst of registrante to any Interested
person. The board may impose a lee for reglatration to
recover the coats of adminiatering the registration account.

DIVISIOR VIII

Sec. $9. If any provision of this Act or the application
thereof to any peraon le invalidated, the invalidity shall not
affect the provisions or application of this Act which can be
Qiven elfect without the invalldated provislons or
application, and to this end the provisions of thls Act are
severable,

However, If a finding of invalldity relates to the
environmental protection charge, the ftollowing conditions
apply:

1. To the extent a person or claess of persons is
determined not to be liable for future payments of the
environmental protection charge, that person or class of
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persons shall not be eligible for benefits troa, or to
participate in any mannec in, the lowa coaprehensive petroleum
underground etorage tank tund.

2. 1¢ a person oc¢ class of persons 18 entitled to a refund
of any amount of the environmental protectlion charge
previously collected ot is otherwise relleved of any liabllity
to the Iowa comprehensive petroleum undetground storage tank
fund under thls Act, that peraon or class of persons shall be
liable for the rafund of all beneflta previocualy recelved frca
the €und and shall not be eligibie for benefite or to
pacticipate in any manner In the fund. The fund ls entitled
to a sevcEf of any environmental protectlon charge refund
1iability againat the person’s liability to the fund to refund
any benefits received. Insurance premlums previously ceceived
shall not be refundable even though a person becoaes
ineligible tor participation in the tund or for the receipt of
bereficta Erom the fund after payment.

Any contract entersd into by a tank owner or oparator, or
other teciplent of fund benetits, in the course of
adsinlatratlon or implemantation of this Act, shall Include ae
a condition of the contract, terms conalatent with this
section, to asesure reclprocity of cbligation and benetfica as
provided,

gac. 60. The Code edltor shall codity sectlons 101.10)
through 101.108 as a nev divlasion Il of chapter 101,

goc. 6). Sectjon 455G.11 is repealed effectlve July 1,
2004, subject to the quallificatlons ot sectlon 455G.11,
subsection 6.

8ec. 62. 8ection 455G.)0 13 repealed effective July 1,
1999, eacept such repeal shall not effect any outstanding
contractual rlghta.

Sec. 63. Bections 455G.6 and 455G.7 are repoaled offective
July 1, 2009, except as auch sections apply with respect to
any outstanding bonds lesued thereunder, or tetinancing of
such outstanding bonds.

dec. 64. Section 214A.18, Code 1909, 1s repealed.
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Sec. 65. This Act, being deemed of immediate laportaace,
takes effect upon enactaent.

DONALD D, AVENSOM
Speaker of thae House
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President ol the Senate

1 haeceby cevtify that this bill originated in the House and
is known as House Pile 447, Seventy-third Gepecal Assembly,
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