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S.F. H.F. 

l Section 1. Section 523A.l, unnumbered paragraphs 3 and 4, 

2 Code 1989, are amended to read as follows: 
s-443 , 
>¥4t3 If an agreement pursuant to this section is to be paid in 

4 installment payments, the seller shall deposit eighty percent 

5 of each payment in trust until the full amount to be trusted 

6 has been deposited. If the agreement is financed with or sold 

7 to a financial institution, then the agreement shall be 

8 considered paid in full and the deposit requirements of this 

9 section shall be satisfied within thirty days after the-eto~e 

10 of-~he-mof'lth receipt of the f_~_0ds in .,.,hich payment is received 

ll from the financial institution. 

12 This section does not apply to payments for merchandise de-

13 livered to the purchaser. Delivery includes storage in a 

14 warehouse under the control of the seller or any other 

15 warehouse or storage facility approved by the commissioner 

16 when a receipt of ownership in the name of the purchaser is 

17 delivered to the purchaser, the merchandise is insured against 

18 loss, the merchandise is protected against damage, title has 

19 been transferred to the purchaser, the merchandise 1s 

20 appropriately identified and described in a manner that it can 

21 be distingu~shed from other similar items of merchandise, the 

22 method of storage allows for visual audits of the merchandise, 

23 and the annual reporting requirements of section 523A.2, 

24 subsection l, are satisfied. 

25 Sec. 2. Section 523A.2, subsection l, paragraphs a, f, and 

26 g, Code Supplement 1989, are am~nded to read as follows: 

27 a. All funds held in trust under section 523A.l shall be 

28 deposited in a state or federally insured bank, sav1ngs and 

29 loan association, or credit union authorized to conduct 

30 business in this state, or trust department thereof, or in a 

31 trust company authorized to conduct business in this state, 

ff~Vt32 within thirty days after the receipt of the funds and shall be 

33 held ±n-a-~eparate-aeeo~nt-o~-±n-one-eommon-tr~~t-f~nd-~nde~-a 

34 t~~~t-a9reement-±n-the-name-of-the-depo~±tor-in-tr~~t as 

35 provided in paragraph ''g" for the designated beneficiary until 

i 
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S.F. H.F. ~S3 7 

l released pursuant to section 523A.l. 

2 f. The ~tate-er-€ederat±y-±M~tlred-baMk,-~a~±n~~-and-tean 

3 a~~ee±at±eM 7 -er-ered±e-~n±en financial institution in which 

4 trust funds are held shall not be owned or under the control 

5 of the seller and shall not use any funds required to be held 

6 in trust pursuant to this chapter or chapter 566A to purchase 

7 an interest in any contract or agreement to which the seller 

8 is a party, or otherwise to invest, directly or indirectly, in 

9 the seller's business operations. 

10 g. ~he-baMk,-~a~±n~~-and-tean7 -ered±t-tln±en,-er-trtlst 

11 deparement-eheree£ 7-±n-wh±eh-trtl~t-ftlMd~-are-hetd-~haii-ser~e 

12 a~-trtl~tee-te-ehe-e~tent-thet-er~en±~et±en-he~-been-~ranted 

13 these-pewers-tlnder-the-taw~-e£-th±g-state-er-the-Bnited-States 

14 aMd All funds required to be deposited for a purpose described 

15 in section 523A.1 shall be deposited in a manner consistent 

16 with one of the following: 

17 (1) The payments will be deposited directly by the 

18 purchaser in an irrevocable interest-bearing burial account in 

19 the name of the purchaser. 

20 (2) The payments will be deposited directly by the 

21 purchaser in a separate account 1n the name of the purchaser. 

22 The account may be made payable to the seller on the death of 

23 the purchaser or the desiqnated beneficiary, provided that, 

24 until death, the purchaser retains the ~xclusive p9wer to 

25 hold, manage, pledge, and invest the funds in the account and 

26 may revoke the trust and withdraw the funds, in whole or in 

27 part, at any time. 

28 (3) The payments will be deposited by the 2urchaser or the 

29 seller in a seoarate burial trust account in the name of the 

30 .e_urcnaser, as trustee, 1n trust for the named beneficiar~, to 
31 be held, invested, and administered as a trust account for the 
32 benefit and protection of the person for whose benefit the 

33 funds were paid. The depositor shall notify the financial 

34 institution of the existence and terms of the trust, including 

35 at a minimum the name of each party to the agreement, the name 

-2-



S.F. H.F. ;J.,£ .3 7 

1 and address of the trustee, and the name and address of the 

2 benef_i.yiary. The account may be made payable to the seller 

3 upon the death of the designated beneficiary. 

4 __L!)_ _ __J:'_he payments_ will be_d_<!eoosited in the name of the 

5 trustee, as trustee, under the terms of a master trust 
~ -

6 agreement and the t rus_tee may invest, reinvest, exchange, 

7 retain, sell, and otherwise manage the trust fund for the 

8 benefit an~rotection of the person for whose benefit the 

9 funds were paid. ~he-t~tl~tee-may-eembiMe-t~tl~t-aeeetlnt~ 

10 e~tab±i~hed-ptl~~tlant-te-th±~-ehapte~ 

11 PARAGRAPH DIVIDED. In addition to the methods provided for 

12 above, Lhe commission~r may by rule authorize other methods of 

13 deposit upon a finding that the other method provides 

14 equivalent safety of the principal and interest or income and 

15 the seller does not have the ability to utilize any of the 

16 proceeds prior to performance. Moneys deposited und~r the 

17 master trust agree~ent m~y be commingled for investment 

18 purposes as long as each deposit includes a det9iled lis_t~ 

19 of the amount deposited in trust for each beneficiary and a 

20 separate accounting of each purchaser's principal, interest, 

21 and income is maintained. ~he Subject to the master trust 

22 agreement, the seller may appoint an independent investment 

23 advisor to act in an advisory capacity with the trustee 

24 relative to the investment of the trust funds. The trust 

25 shall pay the cost of the operation of the trust and any 

26 annual audit fees. 

27 The financial institution, or the trus~ department of the 

28 financial institution in which trust funds are held, may serve 

29 as trustee to the extent the institution or department has 

30 been granted those po_wers under the laws of this state or the 

31 United States. The seller or any officer, director, agent, 

32 employee, or affiliate of the seller shall not serve as 

33 trustee. 

34 Sec. 3. Section 523A.2, subsection 4, Code Supplement 

35 1989, is amended to read as follows: 

-3-
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1 4 . If a seller under an agreement referred to in section 

2 523A~l ceases to do business, whether voluntarily or 

3 involuntarily, and the obligation to provide the merchandise 

4 and services has not been assumed by another funeral home or 

5 

6 

7 

5.%'18 

cemetery holding an establishment permit issued under this 

chapter, all funds held in trust under section 523A.l, 

including accrued interest or earnings, shall be repaid to the 

purchaser under the agreement. 

5'J&'19 Sec. 4. Section 523A.2, subsection 6, Code Supplement 

1989, is amended by striking the subsection and inserting in 

lieu thereof the following: 

,) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

3grf 9 

6. This chapter does not prohibit the funding of an 

agreement otherwise subject to section 523A.l by insurance 

proceeds derived from a policy issued by an insurance company 

authorized to conduct business in this state. The seller of 

an agreement subject to this chapter which is funded by 

insurance proceeds shall obtain all permits required to be 

obtained under this chapter and comply with the reporting 

requirements of this section. 

20 Sec. 5. Section 523A.5, subsection 2, paragraph b, Code 

21 1989, is amended to read as follows: 

22 b. "Funeral merchandise" means one or more types of 

23 personal property to be used at the time of the final 

24 disposition of a dead human body, including but not limited to 

25 clothing, caskets, vaults, and interment receptacles. 

27 

28 

29 
'31:~ 

26 "Funeral merchandise" does not include real property or, if 

the agreement requires installation within twelve months of 

the purchase, and-doe~-noe-ine±tlde grave markers, tombstones, 

ornamental merchandise, and monuments. 

30 

31 

Sec. 6. Section 523A.9, subsection 5, Code 1989, is 

amended to read as follows: 

32 5. Upon the filing of an application for a permit, if the 

33 commissioner shall issue the permit, unless the commissioner 

34 finds that ehe any of the following apply: 

35 a. The applicant is insolvent. 

-4-
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l b. T~-~-~~-icant has failed to comply with anv terms or 

2 conditions of this chapter and _:=;_\:lchH_l~~lure is_deemed by the 

3 commissioner to substantially impede the applicant's ability 

4 to abide by the provisions ~f this chapter. 

5 c. The applicant has not been convicted of a criminal 

6 offense involving dishonesty or false statement. and-ean 

7 d. The_ applicant cannot provide the funeral services or 

8 funeral merchandise the appl~cant purports to sell,-th~ 

9 eommi~~±on~~-~h~±l-i~~~~-th~-p~~m±t. 

10 Sec. 7. Section 523A.l2, subsection l, paragraph a, Code 

11 1989, is amended to read as follows: 

12 a. The permit holder has committed a fraudulent act, 

13 engaged in a fraudulPnt pr~ctice, or violated any provisions 

14 of this chapter or any rule adopted under this chapter or any 

15 other state or federal law applicable to the conduct of the 

16 permit holder's business. 

17 Sec. 8. Section 523A.l2, subsection l; Code 1989, is 

18 amended by adding the following new paragraph: 

19 NEW PARAGRAPH. e. The permit holder is found upon 

20 investigation to have engaged in a deceptive act or practice 

21 or has deliberately misrepresented or omitted a material fact 

22 relative to the sale of funeral services or funeral 

23 merchandise under this chapter. 

24 Sec. 9. Section 523A.l3, Code 1989, is amended to read as 

25 follows: 

26 523A.l3 PROSECUTION FOR VIOLATIONS OF LAW. 

27 If the commissioner believes that grounds exist for the 

28 criminal prosecution of persons subject to this chapter for 

29 violations of this chapter or any other law of this state, the 

30 commissioner may forward to the attorney general or the county 

31 attorney the grounds for the belief, including all evidence in 

32 the commissioner's possession, in order that the attorney 

33 general or the county attorney may proceed with the matter as 

34 the-atto~n~y-~en~~at-d~~m~ deemed appropriate. At the request 

35 of the attorney general, the county attorney shall appear and 

-5-
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S.F. 

l prosecute the action when brouqht Ln the county attorney's 

2 county. 

3 Sec. 10. Section S23A.l5, Code l<J89, is arnended to read as 

4 follows: 

5 523A.l5 FRAUDULENT PRACTICES. 

6 A person who commits any of the following acts commits a 

7 fraudulent practice and is punishable as provided in chapter 

8 714: 

9 1. Kno~ingly fails to comply with any requirement of this 

10 chapter. 

11 t 2. Knowingly makes, causes to be made, or subscribes to 

12 a false statement or representation 1n a report or other docu-

13 ment required under thi~ chapter, or renders such a report or 

14 document misleading through the deliberate omission of 

15 information properly belonging in the report or document. 

16 ~ 3. Conspires to defraud in connection with the sale of 

17 funeral services or funeral merchandise under this chapter. 

18 4. Fails to deposit funds in compliance with section 

19 523A.l or withdraws any funds in a manner inconsistent with 

20 this chapter. 

21 5. Knowingly sells or offers funeral merchandise or 

22 funeral services without an establishment permit. 

23 3 6. Deliberately misrepresents or omits a material fact 

24 relative to the sale of funeral services or funeral 

j 
9

25 merchandise under this chapter. 
,",If) 7 

26 Sec. ll. NEW SECTION. 523A.l7 CEASE AND DESIST ORDERS. 

27 If an audit or investigation provides reasonable evidence 

28 that a seller has violated any provisions of this chapter or 

29 any rule adopted under this chapter, the commissioner may 

30 issue an order directed at the seller to cease and desist from 

31 engaging in such act or practice. 

32 Sec. 12. NEW SECTION. 523A.l8 VIOLATIONS AND PENALTIES. 

33 A violation of this chapter or rules adopted by the 

34 commissioner pursuant to this chapter is a violation of 

35 section 714.16, subsection 2, paragraph "a". The remedies and 

-6-
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1 penalties provided by section 714.16, including but not 

2 limited to, provisions relating to injunctive relief and 

3 penalties, apply to violations of this chapter. 

4 Sec. lJ. NEW SECTION. 523A.l9 RECEIVERSHIPS. 

S 1. The commissioner shall notify the attorney general if 

6 the commissioner finds that any seller engaged in the business 

7 subject to this chapter meets one or more of the following 

8 conditions: 

9 a. Is insolvent. 

10 b. Has utilized trust funds for personal or business 

11 purposes in a manner inconsistent with this chapter and the 

12 amount of funds currently held in trust is less than eighty 

l~ percent of all payments made under the agreements referred to 

14 in section 523A.l. 

15 c. Has refused to pay any just claim or demand based on an 

16 agreement referred to in section 523A.l. 

17 d, The commissioner finds upon investigation that a seller 

18 is unable to pay any just claim or demand based on such 

19 agreements which have been legally determined to be just and 

20 outstanding. 

21 2. The attorney general may apply to the district court in 

22 any county of the state for a receivership. Upon proof of any 

23 of the grounds for a receivership described in this section, 

24 the court may grant a receivership. 

25 Sec. 14. NEW SECTION. 523A.20 INSURANCE DIVISION'S 

26 REGULATORY FUND. 

~tn27 The insurance division may authorize the creation of a 

28 special revenue fund in the state treasury, to be known as the 

29 insurance division regulatory fund. Commencing July l, 1990, 

30 and annually thereafter, the commissioner may assess each 

31 establishment permic holder ~n annual assessment, of two 

32 dollars per prearranged funeral agreement sold during the 

33 previous year, not to exceed two hundred fifty dollars, for 

34 the purpose of establishing and funding the regulatory fund. 

35 The moneys in the regulatory fund shall be retained in the 

.. , 
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l fund together with any interest or earnings that are earned on 

2 the balance. The moneys are appropriated and, subject to 

3 authorization by the commissioner, may be used to pay 

4 investigative expenses and the expenses of receiverships 

5 established pursuant to section 523A.l9. An annual assessment 

6 shall not be imposed if the current balance of the fund 

7 exceeds two hundred thousand dollars. 

8 Sec •. 15. NEW SECTION. 523A.21 FUNERAL SALES PROTECTION 

9 FUND. 

bJ£110 1. A funeral sales protection fund is created in the 

ll office of the treasurer of state. Funds collected under this 

12 section shall be placed 1n the funeral sales protection fund 

13 and are appropriated and are available to pay all claims, 

14 necessary reserves, and all administrative costs of the 

15 funeral sales protection fund and program. Moneys in the fund 

16 shall not revert to the general fund and interest on the 

17 moneys in the fund shall be retained as a part of the fund and 

18 shall not accrue to the general fund of the state, section 

19 8.33 notwithstanding. The commissioner shall establish the 

20 amount for a loss reserve. If the insurance division 

21 determines that the funeral sales protection fund contains 

22 surplus moneys abov.e the amount set aside in the protection 

23 fund as the loss reserve, the surplus funds s~a~l be 

24 transferred to the insurance revolving fund. 

25 2. Claims are payable solely out of the moneys, assets, 

26 and revenues of the funeral sales protection fund, and are not 

27 an indebtedness or liability of the state. Claims are subject 

28 to reduction and disqualification by the amount of any payment 

29 received, or to be received, from or on behalf of, the person 

30 who misappropriated the claimants' funds or from public funds. 

31 3. The commissioner may adopt rules to establish 

32 procedures and standards for administration of the fund and to 

33 determine the eligibility of claimants, to determine whether 

34 restitution is otherwise available, and to determine the 

35 amount of the restitution to be authorized from the funeral 

-8-



S.F. H.F. 

l sales protection fund. 

2 ·l. A right cf legal action by the claimant against a 

3 pPr:;nn who has rn i ~>Jppropr ia tPd burial funds l '. .. not Lo~; t (] ~) a 

4 consRquence of a person receiving reparation from the Luneral 

5 sales protection fund. If a person receiving reparation from 

6 the fund seeks indemnification which would reduce the 

7 reparation under this section, the funeral sales protection 

8 fund is subrogated to the recovery to the extent of payments 

9 by the fund to or on behalf of the claimant. The commissioner 

10 has a right of legal action against a person who has 

ll misappropriated burial funds resulting in payment of 

12 reparation by the funeral sales protection fund to the extent 

13 of the reparation payment. However, legal action by the 

14 commissioner doAs not affect the right of a person to seek 

15 further relief 1n other legal actions, and is not an election 

16 of remedies by an aggrieved person. 

~,~,17 5. Commencing July l, 1990, and annually thereafter, 
5"4 ;~ 

18 financial institutions or sellers shall transfer to the 

19 funeral sales protection fund a portion of the interest or 

20 income ear~ed during the preceding calendar year on funds 

21 required to be deposited and held for a purpose described in 

22 section 523A.l. The amount of the interest to be r2mitted to 

23 the state shall be equal to the lesser of the actual interest 

24 or income accrued during the p~evious calendar year or one-

25 half of one percent of the moneys held pursuant to section 

26 523A.l on December 31 of the pr~vious calendar year. The 

27 seller may have the depositcry remit the interest or income, 

28 but in either case, it is the responsibility of the seller to 

29 assure that the payment is remitted. 

30 EXPLANATION 

31 This bill alters the provisions regulating the sale of 

32 prearranged funeral contracts, by adding additional 

33 administrative powers for the commissioner of insurance to 

34 conduct investigations and to enforce tre law. The bill 

35 alters the requirements for trust accounts securing 

-9-
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1 prearranged funeral contracts and adds new disclosure 

2 requirements for such contracts. The bill authorizes the 

3 suspension or revocation of a permit or thP issuance of ceasP 

4 and desist orders in certain circumstances. Additionally, a 

5 regulatory fund is created within the division of ir~surance to 

6 fund audits and investigations, and a funeral sales protection 

7 fund is created similar to the client security fund for 

8 lawyers to secure performance of prearranged funeral services 

9 or funeral merchandise contracts in event of default by the 
10 seller. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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HUUSE CLiP SHEET MARCH 2, 1990 Page 28 

HOUSE FILE 2537 
FISCAL NOTE 

A fiscal note for House File 2537 is hereby submitted pursuant to Joint Rule 
17. Data used in developing this fiscal note is available from the Legislative 
Fiscal Bureau to members of the Legislature upon request. 

House File 2537 alters the provisions regulating the sale of prearranged 
funeral contracts, by adding additional enforcement and administrative powers 
to the Commissioner of Insurance to conduct investigations and to enforce the 
Law. The bill also creates a regulatory fund and a funeral sales protection 
fund. 

ASSUMPTIONS: 

1. One-time costs would be incurred for equipment. 

2. Honey 1n the regulatory fund and the funeral sales protection fund will 
not revert to the General Fund. 

3. Administrative costs to implement the bill will be paid from the funeral 
sales protection fund. 

Preneed sales are equal to $28 million • 

• 5. Seventy percent of the revenue generated from preneed sales would be 

6. 

7. 

deposited in trust with a financial institution. 

The assessments for the funeral sales protection fund apply to all funds 
held in trust on December 31 of the ?revious calendar year, with exception 
for any sales involving a deposit of 100% of all payments rece~ved by the 
sell~r, and that 50% of all rrustable sales would qualify for such 
exception. 

The assessment will be equal to 0.0057. of the amount held tn trust subject 
to the assessment. 

8. Annual preneed sales equal 5,900 sales. 

9. Eighty million dollars was held in trust on December 31, 1989. The actual 
amount is not known. 

10. Implementation will require an addition of one FTE position to provide 
administration. 

.: .. 
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HOUSE FILE ---~ S'., ') 
BY COMMITTEE ON SMALL 

BUSINESS AND COMMERCE 

(SUCCESSOR TO HSB 716) 

(As Amended and Passed by the House March 1, 1990) 

~0 
~Passed House~ Date tf;M./ro C,· ,?Iss-) Passed Senate, Date 4/.,./ra Ctf·/~'.:.2_) 

tf~ Nays Vote: Ayes 9/ Nays 0 Vote: Ayes 

Approved 

A BILL FOR 

~z-~c1./~7.s-J 
t<ij£> -t-Is (p. i55L!) 

1 An Act relating to the sale of funeral services and merchandise. 

2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

3 

4 

5 

House Amendments ---­

Deleted Language ~ 

HOUSE FILE 2537 
S-5435 

1 Amend House File 2537, as amended, passed, and 
2 
3 
4 
5 
6 
7 

reprinted by the House, as follows: 
1. Page 4, by striking lines 10 through 16. 
2. Page 4, by striking lines 27 through 34. 
3. By striking page 8, line 19 through page 10, 

line 27. 
4. By renumbering as necessary. 

By COMMITTEE ON COMMERCE 
WILLIAM D. PALMER, Chairperson 

I S-5435 FILEO MARCH 12' 1990 
• I ~- u d.~~; ,-1---/.2 (r /'ft;.( A-- or:~- Crl "~~/) 
~~---~ (& i4t.Z-) 

l 
"17 

18 

19 

20 
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1 Section 1. Section 523A.l, unnumbered paragraphs 3 and 4, 

2 Code 1989, are amended to read as follows: 

3 If an agreement pursuant to this section ~s to be paid in 

4 installment payments, the seller shall deposit eighty percent 

5 of each payment in trust until the full amount to be trusted 

6 has been deposited. If the agreement is financed with or sold 

7 to a financial institution, then the agreement shall be 

8 considered paid in full and the deposit requirements of this 

9 section shall be satisfied within tnirty fifteen days after 

10 the close of the month of receipt of the funds in-wnien 

ll ~eyment-i~-reee±~ed from the financial institution. 

12 This section does not apply to payments for merchandise de-

13 livered to the purchaser. Delivery includes storage in a 

14 warehouse under the control of the seller or any other 

15 warehouse or storage facility approved by the commissioner 

16 when a receipt of ownership in the name of the purchaser is 

17 delivered to the purchaser, the merchandise is insured against 

18 loss, the merchandise is protected against damage, title has 

19 been transferred to the purchaser, the merchandise is 

20 appropriately identified and described 1n a manner that it can 

21 be distinguished from other similar items of merchandise, the 

22 method of storage allo~s for visual audits of the merchandise, 

23 and the annual reporting requirements of section 523A.2, 

24 subsection l, are satisfied. 

25 Sec. 2. Section 523A.2, subsection 1, paragraphs a, f, and 

26 g, Code Supplement 1989, are amended to read as follows: 

27 a. All funds held in trust under section 523A.l shall be 

28 deposited in a state or federally insured bank, savings and 

29 loan association, or credit union authorized to conduct 

30 business in this state, or trust department thereof, or in a 

31 trust company authorized to conduct business in this state, 

32 within th±r~y fifteen days after the close of t~e month of 

33 receipt of the funds and shall be held ±n-e-~e~erate-aeeotlnt 

34 or-±n-one-eommon-~rtl~~-etlnd-tlnder-a-~rtl~t-a9reement-±n-~ne 

35 name-of-tne-depo~±tor-±n-ertl~~ as provided in p_~ragraph "g" 

-1-
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1 for the designated beneficiary until released pursuant to 

2 section 523A.l. 

3 f. The state-e~-fede~atly-instt~ed-ban~7-savin9s-and-loan 

4 assoeiation,-o~-e~edit-ttnien financial institution in which 

5 trust funds are held shall not be owned or under the control 

6 of the seller and shall not use any funds required to be held 

7 in trust pursuant to this chapter or chapter 566A to purchase 

8 an interest in any contract or agreement to which the seller 

9 is a party, or otherwise to invest, directly or indirectly, in 

10 the seller's business operations. 

11 g. PMe-ban~,-savin9s-and-loan,-e~~dit-ttnien,-o~-t~ttst 

il2 d~pa~tm~nt-the~eof,-in-wMieM-t~tt~t-£ttnd~-a~e-held-shall-se~ve 

13 as-t~ttstee-te-the-e~tent-tMat-e~9ani~atien-ha~-been-9~anted 

14 the~e-pewe~~-ttnde~-the-±aws-ef-this-~tate-er-the-Bnieed-States 

115 and All funds required to be deposited for a purpose described 

·16 in section 523A.l shall be deposited in a manner consistent 

:17 with one of the following~ 

18 (1) The payments will b~ deposited d~_rectly by the 

19 E_~~£b~~er in an irrevocable interest_:--b_~a-~~ng burial account in 

j20 the 0ame of the purchaser. 

i21 (2) The payments will be deposited directly by the 

22 purchaser in a seEarate account in the name of the purchaser. 

i23 The account may be made payable to the seller on the death of 

24 the purchaser or the design~_t:_ed beneficiary, provided that, 

65 until death, the purchaser retains the exclusive power to 

26 hold, m~_T_1_age, pledge, and invest the funds in the account and 

27 may revoke the trust and withdraw the funds, in whole or in 

28 part, at any time. 
I 

29 (3) The payments will be d~sited b~~~~~~~haser or the 

~0 seller in a seoarate burial trust account in the name of the 
i 

31 ~rchaser, as trustee, in trust for the name<? beneficiary, to 

~2 be held, invested, and administered as a trust account for the 

33 be~efit and protection of the person for whose benefit the 

34 funds were oaid. The deoositor shall notify the t1nancial 

3s institution of the ex1scence and t2rms of the trust, including 

-2-
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1 at a minimum the na~e of each party to the agreement, the name 

2 and address of the trustee, and the name and address of the 

3 beneficiary. The account may be made payable to the seller 

4 ~on the death of the designated beneficiary. 

5 (4) The payments will be deposited in the name of the 

6 trustee, as trustee, under the terms of a master trust 

7 agreement and the trustee may invest, reinvest, exchange, 

8 retain, sell, and otherwise manage the trust fund for the 

9 benefit and protection of the person for whose benefit the 

10 funds were paid. ~he-trtl~tee-may-eemb±ne-trtl~t-aeeetlnt~ 

11 e~tabi±~hed-ptlr~tlant-te-th±~-ehapter 

12 PARAGRAPH DIVIDED. In addition to the methods provided for 

13 above, the commissioner may by rule authorize other methods of 

14 deposit upon a finding that the other method provides 

15 equivalent safety of the Qrincipal and interest or income and 

16 the seller does not have the ability to utilize any of the 

17 proceeds prior to performance. Moneys deposited under the 

18 master trust agreement may be commingled for investment 

19 purposes as long as each deposit includes a detailed listing 

20 of the amount deposited in trust for each beneficiary and a 

21 separate accounting of each purchaser's principal, interest, 

22 and income is maintained. Phe Subject to the master trust 

23 agreement, the seller may appoint an independent investment 

24 advisor to act in an advisory capacity with the trustee 

25 relative to the investment of the trust funds. The trust 

26 shall pay the cost of the operation of the trust and any 

27 annual audit fees. 

28 The financial institution, or the trust department of the 

29 financial institution in which trust funds are held, may serve 

30 as trustee to the extent the institution or department has 

31 been granted those_Q~wers under the laws of this state or the 

32 United States. The seller or any officer, director, agent, 

33 employee, or affiliate of the seller shall not serve as 

34 trustee. 

35 Sec. 3. Section 523A.2, subsection 4, Code Supplement 
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1 1989, is amended to read as follows: 

2 4. If a seller under an agreement referred to in section 

3 523A.l ceases to do business, whether voluntarily or 

4 involuntarily, and the obligation to provide the merchandise 

5 and services has not been assumed by another funeral home or 

6 cemetery holding an establishment permit issued ~nder this 

7 chapter, all funds held in trust under section 523A.l, 

8 including accrued interest or earnings, shall be repaid to the 

9 purchaser under the agreement. 

~10 Sec. 4. Section 523A.2, subsection 7, Code Supplement 

11 1989, is amended by adding the following new unnumbered 

12 paragraph: 

13 NEW UNNUMBERED PARAGRAPH. A funeral insurance policy shall 

14 not discriminate on the basis of race, color, creed, sex, 

15 religion, marital status, national origin, or disability in 

16 the issuance, terms, conditions, or rates of the policy. 

17 Sec. 5. Section 523A.5, subsection 2, paragraph b, Code 

18 1989, is amended to read as follows: 

119 b. "Funeral merchandise" means one or more types of 

20 personal property to be used at the time of the final 

21 disposition of a dead human body, including but not limited to 

22 clothing, caskets, vaults, and interment receptacles. 

23 "Funeral merchandise'' does not include real property or, if 

24 the agreement requires installation within twelve months of 

25 the purchase, aMd-doe~-Mot-±neltlde grave markers, tombstones, 

26 ornamental merchandise, and monuments. 

27 Sec. 6. Section 523A.9, subsection 2, paragraph d, 

28 unnumbered paragraph 1, Code 1989, is amended to read as 

29 follows: 

30 The types of professional services or funeral merchandise 

31 to-be-~e~d that the applicant c9n actuallv orovid~ either by 

32 contractual agreement with another permit holder, by p11rc~ase 

33 of merchandise [rom a wholesaler, or by physical_ services of 

34 the perm1t h_o_~ger or 1ts emplo~es. 

~5 Sec. 7. Section 523A.9, subsection 5, Code 1989, is 

-4-
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1 amended to read as follows: 

2 5. Upon the filing of an application for a permit, ±E the 

3 commissioner shall issue the permit, unless the commissioner 

4 finds that the any of the following apply: 

5 a. The applicant is insolvent. 

6 b. The appli~?nt has failed to comply with any terms or 

7 conditions of this chapter and such failure is deemed by the 

8 commissioner to substantially impede the applicant's ability 

9 to abide by the provisions of this chapter. 

10 c. The applicant has "ot been convicted of a criminal 

11 offense involving dishonesty or false statement. and-e6n 

12 d. The applicant cannot provide the funeral services or 

13 funeral merchandise the applicant purports to sell 7 -the 

14 eomm±~~±one~-~ha~~-±~~tle-the-pe~m±t. 

15 Sec. 8. Section 523A.l2, subsection l, paragraph a, Code 

16 1989, is amended to read as follows: 

17 a. The permit holder has committed a fraudulent act, 

18 engaged in a fraudulent practice, or violated any provisions 

19 of this chapter or any rule adopted under this chapter or any 

20 other state or federal law applicable to the conduct of the 

21 permit holder's business. 

22 Sec. 9. Section 523A.l2, subsection 1, Code 1989, is 

23 amended by adding the following new paragraph: 

24 NEW PARAGRAPH. e. The permit holder is found upon 

25 investigation to have engaged in a deceptive act or practice 

26 or has deliberately misrepresented or omitted a material fact 

27 relative to the sale of funeral services or funeral 

28 merchandise under this chapter. 

29 Sec. 10. Section 523A.13, Code 1989, is amended to read as 

30 follows: 

31 523A.l3 PROSECUTION FOR VIOLATIONS OF LAW. 

32 If the commissioner believes that grounds exist for the 

33 criminal prosecution of persons subject to this chapter for 

34 violations of this chapter or any other law of this state, the 

35 commissioner may forward to the attorney general or the county 
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1 attorney the grounds for the belief, including all evidence in 

2 the commissioner's possession, in order that the attorney 

3 general or _!:_!:l~_county at~orney may proceed with the matter as 

4 th~-attorn~y-9~n~rat-deem~ deemed appropriate. At the request 

5 of the attorney general, the county attorney shall appear and 

6 prosecute the action when brought in the county attorney's 

7 county. 

8· Sec. 11. Section 523A.l5, Code 1989, is amended to read as 

9 follows: 

10 523A.l5 FRAUDULENT PRACTICES. 

11 A person who commits any of the following acts commits a 

12 fraudulent practice and is punishable as provided in chapter 

13 714: 

14 1. Knowingly fails to comply with any requirement of this 

15 chapter. 

16 ~ 2. Knowingly makes, causes to be made, or subscribes to 

17 a false statement or representation in a report or other docu-

18 ment required under this chapter, or renders such a report or 

19 document misleading through the deliberate omission of 

20 information properly belonging in the report or document. 

21 ~ 3. Conspires to defraud in connection with the sale of 

22 funeral services or funeral merchandise under this chapter. 

23 4. Fails to deposit funds in compliance with section 

24 523A.l or withdraws any funds in a manner inconsistent with 

25 this chapter. 

26 5. Knowingly sells or offers funeral merchandise or 

27 funeral services without an establishment permit. 

28 3 6. Deliberately misrepresents or omits a material fact 

29 relative to the sale of funeral services or funeral 

30 merchandise under this chapter. 

31 Sec. 12. NEW SECTION. 523A.l7 CCASE AND DESIST ORDERS. 

32 If an audit or investigation provides reasonable evidence 

33 that a seller has violated any provisions of this chapter (~r 

any rule adopted under this chapter, the commissioner may 

5· issue an order directed at the seller to cease and desist from 

-6-
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1 engaging in such act or practice. 

2 Sec. 13. NEW SECTION. 523A.l8 VIOLATIONS AND PENALTIES. 

3 A violation of this chapter or rules adopted by the 

4 commissioner pursuant to this chapter is a violation of 

5 section 714.16, subsection 2, paragraph "a''. The remedies and 

6 penalties provided by section 714.16, including but not 

7 limited to, provisions relating to injunctive relief and 

8 penalties, apply to violations of this chapter. 

9 Sec. 14. NEW SECTION. 523A.19 RECEIVERSHIPS. 

10 1. The commissioner shall notify the attorney general if 

11 the commissioner finds that any seller engaged in the business 

12 subject to this chapter meets one or more of the following 

13 conditions: 

14 a. Is insolvent. 

15 b. Has utilized trust funds for personal or business 

16 purposes in a manner inconsistent with this chapter and the 

17 amount of funds currently held in trust is less than eighty 

18 percent of all payments made under the agreements referred to 

19 in section 523A.l. 

20 c. Has refused to pay any just claim or demand based on an 

21 agreement referred to in section 523A.l. 

22 d. The commissioner finds upon investigation that a seller 

23 is unable to pay any just claim or demand based on such 

24 agreements which have been legally determined to be just and 

25 outstanding. 

26 2. The attorney general may apply to the district court in 

27 any county of the state for a receivership. Upon proof of any 

28 of the grounds for a receivership described in this section, 

29 the court may grant a receivership. 

30 Sec. 15. NEW SECTION. 523A.20 INSURANCE DIVISION'S 

31 REGULATORY FUND. 

32 The insurance division may authorize the creation of a 

33 special revenue fund in the state treasury, to be known as the 

34 insurance division regulatory fund. Commencing July 1, 1990, 

35 and annually thereafter, the commissioner shall allocate from 
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1 the fees paid pursuant to section 523A.2, one dollar for each 

2 agreement reported on an establishment permit holder's annual 

3 report for deposit to the regulatory fund. ~he remainder of 

4 the fees collected pursuant to section 523A.2 shall be 

5 deposited into the insurance revolving fund; provided, 

6 however, that if the balance of the regulatory fund on that 

7 July 1 exceeds two hundred thousand dollars, the allocation to 

8 the regulatory fund shall not be made and the total sum of the 

9 fees paid pursuant to section 523A.2 shall be deposited in the 

10 insurance revolving fund. The moneys in the regulatory fund 

11 shall be retained in the fund together with any interest or 

12 earnings that are earned on the balance. The moneys are 

13 appropriated and, subject to authorization by the 

14 commissioner, may be used to pay investigative expenses and 

15 the expenses of receiverships established pursuant to section 

16 523A.19. An annual assessment shall not be imposed if the 

1
17 current balance of the fund exceeds two hundred thousand 

18 dollars. 

19 Sec. 16. NEW SECTION. 523A.21 FUNERAL SALES PROTECTION 

20 FUND. 

21 1. A funetal sales protection fund ~s created in the 

22 office of the treasurer of state. The funeral sales 

23 .protection fund and program are intended to p~ovide a security 

24 mechanism to assure that purchasers of funeral merchandise and 

25 funeral services receive the full benefit of their contracted 

26 purchases in the event of fraud, misappropriation, 

27 nonperformance, or other material breach by the sLller, in the 

28 event that the seller is insolvent, unavailable for suit, ar 

29 otherwise unable to pay damages or to compensate by specific 

30 performance, in whole or in part. Funds collected t;nder thi.~ 

31 section shall be placed in the funeral sales protection fund 

32 and are appropriated and are available to pay all claims, 

33 necessary reserves, and all administrative costs of the 

34 funeral sales protection fund and program. Moneys in the fund 

35 shall not revert to the general fund and interest on the 

-8-
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1 moneys in the fund shall be retained as a part of the fund and 

2 shall not accrue to the general fund of the state, section 

3 8.33 notwithstanding. 

4 2. Claims are payable solely out of the moneys, assets, 

5 and revenues of the funeral sales protection fund, and are not 

6 an indebtedness or liability of the state. Claims are subject 

7 to reduction and disqualification by the amount of any payment 

8 received, or to be received, from or on behalf of, the person 

9 who misappropriated the claimants' funds or from public funds. 

10 3. The commissioner may adopt rules to establish 

11 procedures and standards for administration of the fund and to 

12 determine the eligibility of claimants, to determine whether 

13 restitution is otherwise available, and to determine the 

14 amount of the restitution to be authorized from the funeral 

15 sales protection fund. 

16 4. A right of legal action by the claimant against a 

17 person who has misappropriated burial funds is not lost as a 

18 consequence of a person receiving reparation from the funeral 

19 sales protection fund. If a person receiving reparation from 

20 the fund seeks indemnification which would reduce the 

21 reparation under this section, the funeral sales protection 

22 fund is subrogated to the recovery to the extent of payments 

23 by the fund to or on behalf of the claimant. The commissioner 

24 has a right of legal action against a person who has 

25 misappropriated burial funds resulting in payment of 

26 reparation by the funeral sales protection fund to the extent 

27 of the reparation payment. However, legal action by the 

28 commissioner does not affect the right of a person to seek 

29 further relief in other legal actions, and is not an election 

30 of remedies by an aggrieved person. 

31 5. Commencing July l, 1990, and annually thereafter, 

32 financial institutions or sellers, upon receipt of an 

33 assessment issued by the commissioner, shall trans:'<_'r to the 

34 funeral sales protection fund a portion of the interest or 

35 income earned during the preceding calendar year on funds 

-9-
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1 required to be deposited and held for a purpose described in 

2 section 523A.l, as declared annually by the seller on a report 

3 form submitted to the commissioner. The assessment shall not 

4 apply to funds for which the seller certifies under oath, on 

5 the annual report form submitted to the commissioner, that the 

6 seller did not retain any portion of payment the seller 

7 received pursuant to those agreements to furnish, upon the 

8 future death of a person named or implied in the agreement, 

9 funeral services or funeral merchandise and that the seller 

10 deposited one hundred percent of each payment received in a 

ll financial institution rursuant to section 523A.2, subsection 

12 1. The amount of the interest to be remitted to the state 

13 shall be equal to the lesser of the actual interest or income 

14 accrued during the previous calendar year or one-half of one 

15 percent of the moneys held pursuant to section 523A.l on 

16 December 31 of the previous calendar year. The seller may 

17 remit the interest or income, but in either case, it is the 

18 responsibility of the financial institution holding the funds 

19 

20 

21 

22 

23 

i24 
i 
125 

~6 

(27 

28 

29 

30 

31 

32 

~: 

to assure that the payment lS remitted. Annually, on December 

31, the commissioner shall determine the net value of the cash 

and securities in the fund on that date. If the commissioner 

determines that the moneys in the fund, after deducting all 

claims and requests for reimbursement against the fund not 

disposed of at the date of valuation and all expenses properly 

chargeable against the fund, equals or exceeds two million 

dollars, an assessment shall not be issued or payable tor the 

following calendar year. 

-10-
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HOUrE CLIP SHEFC 

5443 

MARCH l, 1990 

HOUSE FILE 2537 

Amend House File 2537 as follows: 
1. Page 1, line 1, by striking the figure "3 

3 and" and inserting the following: "1, 3, and''. 

Page 50 

4 2. Page l, by inserting after line 2, the following: 
s~ "1. Whenever an agreement is made by any person, 
6' firm-,-or corporation to furnish, upon the future death 
7 of a person named or implied in the agreement, funeral 
8 services er-ftlftera±-merehaftd±~e, a minimum of eighty 
9 percent of all payments made under the agreement shall 

10 be and remain trust funds until occurrence of the 
11 death of the person for whose benefit the funds were 
12 paid, unless the funds are sooner released to the 
13 person making the payment by mutual consent of the 
14 parties. 
15 2. Whenever an agr~ement is made by any person, 
16 firm, or corporation to furnish, upon the future death 
17 of a person named or implied in the agreement, funeral 
18 or cemetery merchandise, a minimum of one hundred ten 
19 percent of the wholesale cost of the merchandise, 
20 based upon the current advertised prices available 
21 from a manufacturer or wholesaler who has delivered 
22 the same or substantially the same type of merchandise 
23 to the seller ~uring the last_twelve months, shall be 
24 and remain trust funds until purchase of the 

merchandise or the occurrence of the death of the 
person for whose benefit_ the funds were paid, unless 
the funds are sooner released to the person making the 

28 paymen~ by mutual consent of the parties. A minimum 
29 of eighty percent of all payments made under the 
30 agreement shall be deposited in trust until the amount 
31 ~~ired by this subsection has been deposited in 
32 trust. 
33 3. The seller shall keep copies of all price 
34 advertisements upon which the seller relied to 
35 determine the wholesale cost which shall be made 
36 available to the commissioner upon request. The 
37 seller shall review wholesale costs no less than 
38 annually and make addi~ional deposits as necessary to 
39 assure that the amount held in trust is always equal 
40 to or in excess of the current one hundred ten percent 
41 of the wholesale cost of the merchandise. The seller 
42 and the manufactur~r or wholesaler upon which price 
43 the seller relies to determine the wholesale cost 
44 shall not be commonly owned or affiliated. A seller 
45 shall not be restricted from obtaining products and 
46 prices from any manufactur:_er or wholesaler commonly 
47 providing these products to other sellers within the 
48 state. 
49 ----4-.- Payments otherwise subject to th±~-~eet±eft 
50 subsection 1 or 2 are not exempt merely because they 
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1 are held in certificates of deposit. 

H~5443 1 FILED fEBRUARY 
or"~ 3;, ct ?'"' 7 / 

By CORBETT 
28, 1990 

of Linn 



HOUSE FILE 2537 
H-5436 

1 Amend House File 2537 as follows: 
2 1. Page 9, by striking lines 19 through 28 and 
3 inserting the following: "funeral sales protection 
4 fund a fee of two dollars per prearranged agreement 
5 sold during the preceding calendar year, not to exceed 
6 two hundred fifty dollars. It is the responsibility 
7 of the seller to". 
8 2. Page 9, by inserting after line 29, the 
9 following: 

10 "6. Overall responsibility for supervising and 
11 administering the funeral sales protection fund shall 
12 be vested in a seven member board appointed by the 
13 governor. The board shall consist of two members from 
14 businesses holding establishment permits under this 
15 chapter to sell funeral services, two members holding 
16 establishment permits under this chapter to sell 
17 cemetery merchandise, and three public members not 
18 connected in any way, such as by virtue of being a 
19 supplier or a relative, with any establish permit 
20 holder under this chapter. The board shall meet 
21 annually, or more often at its discretion, to review 
22 the status of the fund and issue such directions to 
23 the commissioner as may be needed to administer the 
24 fund. Board members shall serve ten-year terms, be 
25 subject to reconfirmation by the senate every two 
26 years, and arrive at its decisions by majority vote 
27 with a required quorum of five members, at least one 
28 of which must be from each member category." 

By CORBETT of Linn 
1990 

H-5441 
1 

HOUSE FILE 2537 

Amend House File 2537 as follows: 
2 
3 
4 
5 
6 
7 
8 
9 

10 

. 1 •. Page 1, by st~iking lines 9 and 10, and 
I~se~ting.the following: "section shall be satisfied 
Within th~~ty.fifteen days after the close of the 
mont~ of receipt of the funds ~~-wh~eh-payme~t-~~ 
t"eee~,..ed". 

2 .. Page ~,.by.stri~ing line 32, and inserting the 
following: within th~~ty fifteen days after the 
~;~~e of the month of receipt of the funds and shall 

H-5441 FILED FEBRUARY 28, 199~y CORBETT of Linn 
64~1 3/t Cjf- ;~'C·) 



HOUSE CLIP SHEET MARCH 1, 1990 Page 48 

HOUSE FILE 2537 
5439 

Amend House File 2537 as follows: 
2 1. Page 4, by inserting after line 29, the 
3 following: 
4 "Sec. Section 523A.9, subsection 2, paragraph 
5 d, unnumbered paragraph 1, Code 1989, 1s amended to 
6 read as follows: 
7 The types of professional services or funeral 
8 merchandise ~o-be-3oid that the applicant can actually 
9 provide either by contractual agreement with another 

10 permit holder, by purchase of merchandise from a 
11 wholesaler, or by physical services of the permit 
12 holder or its emp::..oyees". 
13 2. Page 6, by inserting after line 25, the 
14 following: 
15 "7. Sells any funeral merchandise or funeral 
16 service not listed on the application for an 
17 establishment permit or any amended application for an 
18 establishment permit. 
19 8. Collects, accepts, or deposits money for any 
20 purpose other than funeral services or funeral 
21 merchandise. 
22 9. Charges a casket handling fee if the casket is 
23 sold by another establishment or is provided in any 
24 other way by the purchaser. 

5 10. Fails to provide a casket price list to the 
6 prospective purchaser for the purchaser's retention 
7 prior to discussing or showing samples or photographs 

28 of caskets being offered. 
29 11. Fails to show sample or photographs of the 
30 three least expensive caskets offered on the general 
31 price list, which must correspond with the geneEal 
32 E£ice list used for sales at the time of need. 
33 12. Fails to inform customers that each of the 
34 three least expensive caskets shown can be obtained in 
35 other colcrs or fails t~ obtain and provide such 
36 caskets in other colors upon customer request, 
37 provided those colors are available from regular 
38 wholesale suppliers. 
39 13. Discourages a customer's purchase of_~ 
40 funeral merchandise or service which 1s advertised or 
41 offered for sale by the establishment permit holder or 
42 other establishment permit holder with the pu~se of 
43 ~ncourag1ng the purchase of different, additional, or 
44 more expensive funeral merchandise or funeral 
45 
46 
47 
48 
49 
50 

i 

services. 
14. Disparaging the quality or appearance of the 

least expensive caskets or of caskets or other burial 
containers offered by another es~a!2_~ishme~_£mi t 
holder, except that true factual statements concerning 
features, design, or construction do not constitute 

-1-
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Page 2 

1 d.isp_~~_agement. 
2 l 5 • S u 9 g e s t s d i r e c ~_S>E_}?..Y. i m p l i c a t i on t h a t a 
3 customer's concern for or ice or expresse_~_ interest in 
4 inexpensive funeral merchandise or funeral services is 
5 improp~r, i..nappropr~ate, or indicative of _dir::_~!"l __ ished 
6 respe~~ or affection for the deceased. 
7 ~- Fails to provi_de by telephone, upon request, 
8 accurate information_regardir2.9__the retail ...E.!:..i_ces of 
9 funeral merchandise or funeral services offereJ for 

10 sale by that establishme~~_E~rmit ~~der. -------
11 17. Fails to provide a written price list by mail 
12 when requested by a customer!~~ prospective customer. 
13 18. Mak~s a~ false, m~-~ lea_9_ir1_.92~ 
14 unsubstantiated statement or clai!ll, directly or ~ 
15 implication, of watertightness or airtightness of 
16 caskets or outer burial containers, sealed or 
17 unsealed. -
18 _!~ Makes ~ r1 y fa 1 s e , m ~ s 1_~ ad i .!:!.9...!__.Q£ 
19 unsubstantiated statements or claims that natural 
20 decomposition or decay of human remains can be __ __ 
21 prevented or substantially delayed b_y an-y--one--or more 
22 of the fol1owi~ --· 
23 a. Embalming. 
24 b. A casket, sealed or unsealed. 
25 c. An oute·r-b-urial conta1ner, sealed or unsealed." 
26 3. By ~enumbering as necessary. 

By CORBETT of Lir.n 
H-543~ILED FEBRYARY 28~ 1990 
A - a.cl. t$- ,;;;;,_" .3..,/ C;:f. 11! ; 

. ! HOUSE FILE 2537 
H-5426 

1 Amend the amendment, H-5389, to House File 2537, as 
2 follows: 
3 1. Page 1, by inserting after line 12, the 
4 following: 
5 " Page 7, by striking lines 30 through 34, and 
6 inserting the following: 
7 "and annually thereafter, the commissioner shall allocate 
8 from the fees paid pursuant to section 523A.2, one dollar 
9 for each agreement reported on an establishment permit 

10 holder's annual report for deposit to the regulatory fund. 
11 The remainder of the fees collected pursuant to section 
12 523A.2 shall be deposited into the insurance revolving 
13 fund; provided, however, that if the balance of the 
14 regulatory fund on that July l exceeds two hundred 
15 thousand dollars, the allocation to the regulatory fund 
16 shall not be made and the total sum of the fees paid 
17 pursuant to section 523A.2 shall be deposited in the 
18 insurance revolving fund." 
19 Page 8, line 11, by inserting after the word "state." 
20 thefollowing: "The funeral sales protection fund and 
21 program are intended to provide a security mechanism to 
22 assure that purchasers cf funeral merchandise and funeral 
23 services receive the full benefit of their contracted 
24 purchases in the event of fraud, misappropriation, 
25 nonperformance, or other material breach by the seller, 
26 in the event that the seller is insolvent, unavailable 
27 for suit, or otherwise unable to pay damages or to 
28 compensate by specific performance, in whole or in part."" 

By DODER~R of Johnson 

H-?426 FI~ED FEBRUARY 28, 1990 
a~ J(, (,f· no) 

GARMAN of Story 

• • :) ._ 

• 
~-



j 

I 
I 

i 

HOUSE FILE 2537 
H-5379 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 

Amend House File 2537 as follows: 
1. Page 4, by inserting after line 19, the 

following: 
"Sec. Section 523A.2, subsection 7, Code 

Supplemen~989, is amended to read as follows: 
7. This chapter dces not prohibit the funding of 

an agreement otherwise subject to section 523A.l by 
insurance proceeds derived from a policy issued by an 
insurance company authorized to conduct business in 
this state, provided that a policy shall not 
discriminate for premium charges on the basi~ of sex. 
The seller of an agreement subject to this chapter 
which is to be funded by insurance proceeds shall 
obtain all permits and pay all fees required to be 

15 obtained under this chapter and comply with the 
16 reporting requirements of this section." 
17 2. By renumbering as necessary. 

H-5379 FILED FEBRUARY 
~;;::r 3/; (t 77¥-) 

By CORBETT of Linn 
27, 1990 

HOUSE FILE 2537 
H-5381 

1 Amend House File 2537 as follows: 
2 l. Page 4, line 8, by inserting after the word 
3 "agreement" the following: "on the death of the 
4 agreement's beneficiary or one year after the seller 
5 ceases to do business, whichever is sooner". 

By CORBETT of Linn 
H-5381 FILED FEBRUARY 27, 1990 
x~ 3 1t ( 1 7 (, '6 } 

H-5433 
1 

HOUSE FILE 2537 

Amend House File 2537 as follows· 
1 • Page 8, by strikin 1· · 2 

3 
4 
5 
6 
7 
8 
9 

inserting the following· g"al~~s ~ th~ough 5, and 
comm~ssioner, may only be us~d orlzatlon by the 
rece1vership establish d to pay the expenses of 
except that any funds ~ pursuant to section 523A.l9, 
thousand dollars shall ~ exce~s of four hundred 
administrative cha e u~e to reduce 
523A.2 523A 9 ~ges coll~cted under sections 

' . , an 523A.l0. An annual assessment" 
By CORBETT of Linn • 

28, 1990 



HOUSE CLIP SHEET FEBRUARY 28, 1990 Page 25 

HOUSE FILE 2537 
H-5389 

1 Amend House File 2537 as follows: 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 

1. Page 4, 
2. Page 4, 

following: 

by striking lines 9 through 19. 
by inserting before line 20, the 

"Sec. Section 523A.2, subsection 7, Code 
Supplemen~989, is amended by adding the following 
new unnumbered paragraph: 

NEW UNNUMBERED PARAGRAPH. A funeral insurance 
policy shall not discriminate on the basis of race, 
color, creed, sex, religion, marital status, national 
origin, or disability in the issuance, terms, 
conditions, or rates of the policy." 

3. Page 8, by striking lines 19 through 24 and 
inserting the following: "8. 33 notwithstanding." 

4. Page 9, line 18, by inserting after the word 
"sellers" the following: ", upon receipt of an 
assessment issued by the commissioner,". 

5. Page 9, line 22, by inserting after the figure 
"523A.l" the following: ", as declared annually by 
the seller on a report form submitted to the 
commissioner. The assessment shall not apply to funds 
for which the seller certifies under oath, on the 
annual report form submitted to the commissioner, that 
the seller did not retain any portion of payment the 
seller received pursuant to those agreements to 
furnish, upon the future death of a person named or 
implied in the agreement, funeral services or funeral 
merchandise and that the seller deposited one hundred 
percent of each payment received in a financial 
institution pursuant to section 523A.2, subsection 1". 

6. Page 9, line 27, by striking the words "have 
the depository". 

7. Page 9, line 28, by striking the word "seller" 
and inserting the following: "financial institution 
holding the funds". 
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14 
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20 
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23 
24 
25 
26 
27 
28 
29 
30 
31 
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33 
34 
35 
36 
37 
38 

8. Page 9, line 29, by inserting after the word 
"remitted." the following: "Annually, on December 31, 
the commissioner shall determine the net value of the 

39 cash and securities in the fund on that date. If the 
40 commissioner determines that the moneys in the fund, 
41 after deducting all claims and requests for 
42 reimbursement against the fund not disposed of at the 
43 date of valuation and all expenses properly chargeable 
44 against the fund, equals or exceeds two million 
45 dollars, an assessment shall not be issued or payable 
46 for the following calendar year." 
47 9. By renumbering as necessary. 

By DODERER of Johnson 
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'i·.;.- Amend House File 2537, as amended, passed, and 
2 reprinted by the House, as follows: 
3 1. Page 4, by striking line~ 17 through 26. 
4 2. Page 10, by inserting after line 27, the 
.5 following: · 
·.6 . "Sec.· NEW SECTION. 523E.l TRUST FUND 
7 ESTABLISHED. 
8 1. If an:~greement is made by a person to furnish, 
9 upon the future death of a person named or implied in 

10 the agreement, cemetery merchandise, a minimum of one 
11 hundred twenty-five percent of the wholesale cost of 
12 the cemetery merchandise, based upon the current 
13 advertised prices available from a manufacturer or 
14 wholesaler who has delivered the same or substantially 
15 the same type of merchandise to the seller during the 
16 last twelve months, shall be and remain trust funds 
lr until purchase of the merchandise or the occurrence of 
18 the death of the person for whose benefit the funds 
19 were paid, unless the funds are sooner released to the 
20 person making the payment by mutual consent of the 
21 parties. Payments otherwise subject to this section 
22 are not exempt merely because they are held in 
23 certificates of deposit. 
24 2. The seller shall keep copies of all price 
25 advertisements upon which the seller relies to 
26 determine the wholesale cost. The copies of price 
27 advertisements so maintained shall be made available 
28 to the commissioner upon request. The seller shall 
29 review wholesale costs no less than annually and make 
30 additional deposits as necessary to assure that the 
31 amount held in trust is always equal to or in excess 
32 of one hundred twenty-five percent of the wholesale 
33 cost of the merchandise. The seller and the 
34 manufacturer or wholesaler upon whose price the seller 
35 relies to determine the wholesale cost shall not be 
36 commonly owned or affiliated. 
37 3. Interest or income earned on amounts deposited 
38 in trust under this subsection shall remain in trust 
39 under the same terms and conditions as the payments 
40 made under the agreement and purchasers shall have a 
41 right to a total refund of principa~ and interest or 
42 income in the event of nonperformance. 
43 4. If an agreement subject to this subsection is 
44 to be paid in installment payments, the seller shall 
45 deposit fifty percent of each payment in trust until 
46 the full amount to be trusted has been deposited. If 
47 the agreement is financed with or sold to a financial 
48 institution, the agreement shall be considered paid in 
49 full and the deposit requirements of this section 
50 shall be satisfied within fifteen days after the close 
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1 of the month of receipt of the funds from toe 
2 financial institution. 
3 This section does not apply to payments for 
4 merchandise delivered to the purchaser. Delivery 
5 includes storage in a warehouse under the control of 
6 the seller or any other warehouse or storage facility 
7 approved by the corrunissioner '.vnen a receipt of 
8 ownership in the name of the purchaser is delivered to 
9 the purchaser, the merchandise is insured against 

10 loss, the merchandise is protected against damage, 
11 title has been transferred to the purchaser, the 
12 merchandise is appropriately identified and described 
13 in a manner that it can oe distinguished from other 
14 similar items of merchandise, the method of storage 
15 allows for visual audits of the merchandise, and the 
16 annual reporting requirements of section 523E.2, 
17 subsection 1, are satisfied. 
18 Sec. NEW SECTION. 523E.2 DEPOSIT OF FUNDS -
19 - RECORDS -- EX~~INATIONS REPORTS. 
20 1. a. All funds held in trust under section 
21 523E.l shall be deposited in a state or federally 
22 insured bank, savings and loan association, or credit 
23 union authorized to conduct business in this state, or 
24 trust department thereof, or in a trust company 
25 authorized to conduct business in this state, within 
26 fifteen days after the close of the month of receipt 
27 of the funds and shall be held as provided in 
28 paragraph "g" for the designated beneficiary until 
29 released pursuant to section 523E.l. 
30 b. The seller under an agreement referred to in 
31 section 523E.l shall maintain accurate records of all 
32 receipts, expenditures, interest or earnings, and 
33 disbursements relating to funds held in trust, and 
34 shall make these records available to the commissioner 
35 for examination at any reasonable time upon request. 
36 c. The seller under an agreement referred to in 
37 section 523E.l shall file with the commissioner not 
38 later than March 1 of each year a report including the 
39 following information: 
40 (l) The name and address of the seller and the 
41 name and address of the establishment that will 
42 provide the cemetery merchandise. 
43 (2) The name of the purchaser, beneficiary, and 
44 the amount of each agreement under section 523E.l made 
45 in the preceding year and the date on which it was 
46 made. 
47 (3) The total value of agreements subject to 
48 section 523E.l entered into, the total amount paid 
49 pursuant to those agreements, and the total amount 
50 deposited in trust as required under section 523E.1, 
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2 ~(4) The ~mount of any payments received pursuant 
3 to agreements reported in previous years in accordance 
4 with subparagraphs (2) and {3) and the amount of those 
5 payments deposited in trust for each purchaser. 
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6 {5) The change in status of any trust account, for· 
7 each purchaser, any other amounts withdrawn from trust 
8 and the reason for each withdrawal. However, regular 
9 increments of interest or income need not be reported 

10 on a yearly basis. 
ll (6) The name and address of the financial 
12 institution in which trust funds were deposited, and 
13 the name and address of each insurance company which 
14 funds agreements under section 523E.l. 
lS (7) The name and address of each purchaser of 
16 cemetery merchandise delivered in lieu of trusting 
17 pursuant to section 523E.l, and a description of that 
18 merchandise for each purchaser. . 
19 (8) The complete inventory of· cemetery merchandise 
20 and its location in the seller's possession that has 
21 been delivered in lieu of trusting pursuant to section 
22 523E.l. 
23 (9) Other information reasonably required by the 
24 commissioner for purposes of administration of this 
25 chapter. 
26 The information required by subparagraphs (7) and 
27 {8) shall include a verified statement of a certified 
28 public accountant that the certified public accountant 
29 has conducted a physical inventory of the cemetery 
30 merchandise specified in subparagraph (8) and that 
31 each item of that merchandise is in the seller's 
32 possession at the specified location. The statement 
33 shall be on a form prescribed by the commissioner. 
34 The commissioner shall permit the filing of a unified 
35 annual report by a seller subject to both chapter 523A 
36 and this chapter. 
37 The report shall be accompanied by a filing fee 
38 determined by the commissioner which shall be 
39 sufficient to defray the costs of administering this 
40 chapter. 
41 d. A financial institution referred to in 
42 paragraph "a" shall file notice with the commissioner 
43 of all funds deposited under the trust agreement. The 
44 notice shall be on forms prescribed by the 
45 commissioner and shall be filed not later than March 1 
46 of each year. Each notice shall contain the required 
47 information for all deposits made during the previous 
48 calendar year. Forms may be obtained from the 
49 commissioner. 
50 e. Notwithstanding chapter 22, all records 
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1 maintained by the commissioner under this subsection 
2 shall be confidential and shall not be made available 
3 for inspection or copying except upon approval of the 
4 commissioner or the attorney ge~eral. 
5 f. The financial institution in which trust funds 
6 are held shall not be owned or under the control of 
7 the seller and shall not use any funds required to be 
8 held in trust pursuant to this chapter or chapter 566A 
9 to purchase an interest in any contract or agreement 

10 to which the seller is a party, or otherwise to 
11 invest, directly or indirectly, in the seller's 
12 business operations. 
13 g. All funds required to be deposited for a 
14 purpose described in section 523E.l shall be deposited 
15 in a manner consistent with one of the following: 
16 (1) The payments shall be deposited directly by 
17 the purchaser in an irrevocable interest-bearing 
18 burial acco~nt in the name of the purchaser. 
19 (2) The payments shall be deposited directly by 
20 the purchaser in a separate account in the name of the 
21 purchaser. The account may be made payable to the 
22 seller on the death of the purchaser or the designated 
23 beneficiary, provided that, until death, the purchaser 
24 retains the exclusive power to hold, manage, pledge, 
25 and invest the funds in the account and may revoke the 
26 trust and withdraw the funds, in whole or in part, at 
27 any time. 
28 (3) The payments shall be deposited by the 
29 purchaser or the seller in a separate burial trust 
30 account in the name of the purchaser, as trustee, in 
31 trust for the named beneficiary, to be held, invested, 
32 and administered as a trust account for the benefit 
33 and protection of the person for whose benefit the 
34 funds were paid. The depositor shall notify the 
35 financial institution of the existence and terms of 
36 the trust, including at a minimum the name of each 
37 party to the agreement, the name and address of the 
38 trustee, and the name and address of the beneficiary. 
39 The account may be made payable to the seller upon 
40 death of the designated beneficiary. 
41 (4) The payments shall be deposited in the name of 
42 the trustee, as trustee, under :he terms of a master 
43 trust agreement and the trustee may invest, reinvest, 
44 exchange, retain, sell, and otherwise manage the trust 
45 fund for the benefit and protection of the person for 
46 whose benefit the funds were paid. 
47 In addition to the methods provided for in this 
48 section, the commissioner may by rule authorize other 
49 methods of deposit upon a finding that that method 
50 provides equivalent safety of the principal and 
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1 in,terestW.br:'incomti:':iu-ld_the seller does not have.the 
2 ab-ility to utilize any of the proceeds' prior to 
3 performance. Money deposited under the master trust 
4 agreement may be commingled for investment purposes as 
5 long as each deposit includes a detailed listing of 
6 the amount deposited in trust for each beneficiary and 
7 a separate accounting of each purchaser's principal, 
8 interest, and income is maintained. Subject to the 
9 master trust ·agreement /''the seller may appoint an 

10 independent investment advisor to act in an advisory 
11 capacity with the trustee relative to the investment 
12 of the trust funds. The trust shall pay the cost of 
13 the operation of the trust and any annual audit fees. 
14 The financial institution, or the trust department 
15 of the financial institution, in which trust funds are 
16 held may serve as trustee to the extent that the 
17 organization has been granted those powers under the 
18 laws of this state or the United States. The seller 
19 or any officer, director, agent, employee, or 
20 affiliate of the seller shall not serve as trustee. 
21 2. In addition to complying with subsection 1, 
22 each seller under an agreement referred to in section 
23 523E.1 shall file annually with the commissioner an 
24 authorization for the commissioner or a designee to 
25 investigate, audit, and verify all funds, accounts, 
26 safe-deposit boxes, and other evidence of trust funds 
27 held by or in a financial institution. 
28 3. The commissioner shall adopt rules under 
29 chapter 17A specifying the form, content, and cost of 
30 the forms for the notices and disclosures required by 
31 this section, and shall sell blank forms at that cost 
32 to any person on request. 
33 4. If a seller under an agreement referred to in 
34 section 523E.l ceases to do business, whether 
35 voluntarily or involuntarily, and the obligation to 
36 provide the merchandise and services has not been 
37 assumed by another funeral horne or cemetery holding an 
38 establishment permit issued under this chapter, all 
39 funds held in trust under section 523E.l, including 
40 accrued interest or earnings, shall be repaid to the 
41 purchaser under the agreement. 
42 5. The commissioner may require the performance of 
43 an audit of the seller's business by a certified 
44 public accountant if the commissioner receives 
45 reasonable evidence that the seller 1s not complying 
46 with this chapter. The audit shall be paid for by the 
47 seller, and a copy of the report of audit shall be 
48 delivered to the corr~issioner and to the seller. 
49 6. This chapter does not prohibit the funding of 
50 an agreement otherwise subject to section 523E.l by 
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1 insurance proceeds derived from a policy issued by an 
2 insurance company authorized to conduct business in 
3 this state. The seller of an agreement subject to 
4 this chapter which is to be funded by insurance 
5 proceeds shall obtain all permits required to be 
6 obtained under this chapter and comply with th~ 
7 reporting requirements of this section. 
8 Sec. NEW SECTION. 523E.5 SCOPE OF CHAPTER -
9 - DEFINITIONS. 

10 1. This chapter applies only to the sale of 
11 cemetery merchandise. 
12 2. As used in this chapter: 
13 a. "Cemetery merchandise" means grave markers, 
14 tombstones, ornamental merchandise, and monuments if 
15 the agreement does not require installation within 
16 twelve months of the purchase. 
17 b. "Commissioner" means the commissioner of 
18 insurance or the deputy appointed under section 
19 502.601. 
20 Sec. NEW SECTION. 523E.6 COMPLIANCE WlLH 
21 OTHER LAWS . --· 
22 The seller of cemetery merchandise shall comply 
23 with chapter 82 with respect to all contracts that are 
24 subject to regulation under this chapter. A failure 
25 to comply is subject to the remedies and penalties 
26 provided in that chapter. 
27 Sec. NEW SECTION. 523E.7 BOND IN LIEU OF 
28 TRUST FUND. 
29 1. In lieu of the trust fund required by sections 
30 523E.l and 523E.2, a seller may file with the 
31 commissioner a surety bond that is issued by a surety 
32 company authorized to do business in this state and 
33 that is conditioned on the faithful performance by the 
34 seller of agreements subject to this chapter. The 
35 liability of the surety extends to each agreement that 
36 is subject to this chapter and that is executed during 
37 the time the bond is in force and until performance of 
38 the agreement or rescission of the agreement by mutual 
39 consent of the parties; and, to the extent expressly 
40 agreed to in writing by the surety company under 
41 subsection 3, paragraph "b", the liability of the 
42 surety extends to each agreement that is subject to 
43 this chapter and that was executed prior to the time 
44 the bond was in force and until performance of the 
45 agreement or rescission of the agreement by mutual 
46 consent of the parties. A buyer who is aggrieved by a 
47 breach of a condition of the bond covering the 
48 contract of that buyer may maintain an action against 
49 the bond, provided that if, at the time of the breach, 
50 the buyer is aware of the buyer's rights under the 
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l···'bond~--a·nd how to file a·"'claim against the bond:; the 
2 s~ety ·shall not be liable as a result of any breach 
3 of condition unless notice of a claim is received by 
4 the surety within sixty days following the discovery 
5 of the acts, omissions, or conditions constituting the 
6 breach of condition, except as otherwise provided in 
7 subsection 2. A surety bond submitted under this 
8 subsection shall not be canceled by a surety company_ 
9 except upon a written notice .. of cancellation given by 

10 the surety company to the commissioner by restricted 
11 certified mail, and the surety bond shall not be 
12 canceled prior to the expiration of sixty days after 
13 the receipt by the commissioner of the notice of 
14 cancellation. 
15 2. If a seller becomes insolvent or otherwise 
16 ceases to engage in business prior to or within sixty 
17 days after the cancellation of a bond submitted under 
18 subsection 1, the seller shall be deemed to have 
19 breached the conditions of the surety bond with 
20 respect to all outstanding contracts subject to this 
21 chapter as of the day prior to cancellation of the 
22 bond. The commissioner shall mail written notice by 
23 restricted certified mail to the buyer under each 
24 outstanding contract of the seller that a claim 
25 against the bond must be filed with the surety company 
26 within sixty days after the date of mailing of the 
27 notice. The surety company shall cease to be liable 
28 with respect to all agreements except those for which 
29 claims are filed with the surety company within sixty 
30 days after the date the notices are mailed by the 
31 commissioner. 
32 3. If a surety bond is canceled by a surety 
33 company under any conditions other than those 
34 specified in subsection 2, the seller shall comply 
35 with paragraphs "a" and "b": 
36 a. The seller shall comply with the trust 
37 requirements of sections 523E.l and 523E.2 with 
38 respect to all contracts subject to this chapter that 
39 are executed on or after the effective date of 
40 cancellation of the surety bond, or the seller may 
41 submit a substitute surety bond meeting the 
42 requirements of subsection 1, but the seller must 
43 comply with sections 523E.l and 523E.2 with respect to 
44 any contracts executed on or after the effective date 
45 of cancellation of the earlier surety bond and prior 
46 to the date on which the later surety bond takes 
47 effect. 
48 b. Within sixty days after the effective date of 
49 the cancellation of the surety bond, the seller shall 
50 submit to the commissioner an undertaking by another 
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~ surety company that a substitute surety bol"~d meeting 
2 the requirements of subsection 1 is in effect and that 
3 the liability of the substi~ute surety bond extends to 
4 all outstanding contracts of the seller that were 
5 executed but not performed or extinguished prior to 
6 the effective date of the substitute surety bond, or 
7 the seller shall submit to the commissioner a 
8 financial stateffient accompanied by an unqualified 
9 opinion based upon an audit performed by a certified 

10 public accountant licensed 1n this state certifying 
ll the total amount of outstanding liabilities of the 
12 seller on contracts subject to this chapter and proof 
13 of deposit by the seller 1n trust under sections 
14 523E.l and 523E.2 of either the amount specified in 
l5 sections 523E.l, including interest as set by the 
L6 commissioner based on the interest which would have 
17 been earned had the funds been maintained in trust, 
18 with respect to all of those outstanding contracts or, 
19 where applicable, that delivery of merchandise has 
20 been made in compliance with section 523E.l. The 
21 surety may require such security as is necessary to 
22 comply with this section. Upon compliance by the 
23 seller with this paragraph, the surety company 
24 canceling the surety bond shall cease to be liable 
25 with respect to any out3tanding contracts of the 
26 seller except those with respect to which a breach of 
27 condition occurred prior to cancellation and timely 
28 claims were filed. 
29 4. Section 523E.2, subsection l, paragrapns "b", 
30 "c", and "e", subsection 5, and, to the extent it is 
31 applicable, subsection 6, apply to sellers whose 
32 agreements are covered by a surety bond maintained 
33 under this section, and section 523E.2 continues to 
34 apply to any agreements of those sellers that are not 
35 covered by a surety bond maintained under this 
36 section. 
37 5. Upon receiving a notice of cancellation of a 
38 surety bond, the commissioner shall notify the seller 
39 of the requirements of this chapter resulting from 
40 cancellation of the bond. The notice may be 1n the 
41 form of a copy of this section and sections 523E.l and 
42 523E.2. 
43 6. Upon receiving a notice of cancellation, unless 
44 the seller has complied with the requirements of this 
45 section, the attorney general shall seek an injunction 
46 to prohibit the seller from making further agreements 
47 subject to this chapter and shall commence an action 
48 to attach and levy execution upon property of the 
49 seller when the seller fails to perform an agreement 
50 subject to this chapter, to the extent necessary to 
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~ 2 rttorney may bring criminal charges under section 
3 523E.l5. 
4 7. The surety under this section shall not be 
5 owned or under the control of the seller. 
6 Sec. NEW SECTION •.. 523E.8 DISCLOSURES._., , 
7 1. Every agreement for:cemetery merchandise under 
8 this chapter shall be written in clear, understandable 
9. language and shall be printed or typed in easy~to-read 

10 type, size, and style, and shall: 
11 a. Identify the seller, the salesperson's permit 
12 and establishment name and permit number, the 
13 expiration date of the salesperson's permit, the 
14 purchaser, and the person for whom the cemetery 
15 merchandise is purchased if other than the purchaser. 
16 b. Specify the cemetery merchandise to be 
17 provided, and the cost of each merchandise item. 
18 c. State clearly the conditions on which 
19 substitution will be allowed. 
20 d. Set forth the total purchase price and the 
21 terms under which it is to be paid. 
22 e. State clearly whether the agreement is a 
23 guaranteed price contract or a nonguaranteed price 
24 contract. 
25 f. State clearly whether the agreement is a 
26 revocable or irrevocable contract, and who has the 
27 authority to revoke the contract. 
28 g. State the amount or percentage of money to be 
29 placed in trust. 
30 h. Explain the disposition of the interest and 
31 disclose what fees and expenses may be charged if 
32 incurred. 
33 i. Specify the purchaser's right to cancel and 
34 damages for cancellation, if any. 
35 j. State the name and address of the commissioner. 
36 2. Every agreement shall be signed by the 
37 purchaser and the seller. 
38 Sec. NEW SECTION. 523E.9 ESTABLISHMENT 
39 PERMITS. 
40 l. A person, as defined in section 4.1, subsection 
41 13, shall not engage in the business of selling, 
42 promoting, or otherwise entering into agreements to 
43 furnish, upon the future death of a person named or 
44 implied in the agreement, cemetery merchandise without 
45 an establishment permit as provided for in this 
46 section. An establishment doing business shall obtain 
47 a permit for each location. 
48 2. An applicant for a permit under this section 
49 shall submit to the commissioner an application on a 
50 form provided by the commissioner. The commissioner 
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l shall permit application for a permit under sect:on 
2 523A.9 on the same form as for this section provided 
3 the scope of sales by the establishment is clearly 
4 indicated to include funeral services, funeral 
5 merchandise, or cemetery merchandise, or a combination 
6 of any of these. The application shall include at a 
7 minimum the following information: 
8 a. The name and location of the applicant's 
9 business. 

10 b. The name and location of the provider who will 
ll provide the cemetery ~erchandise. 
12 c. The name a~d address of each owner, officer, or 
13 other official of the applicant's business, or in the 
14 event that the applicant is a corporation, the names 
15 and addresses of the chief executive officer and the 
16 members of the board of directors. 
17 d. The types of cemetery merchandise to be sold. 
18 An application for a permit pursuant to this 
19 section shall be accompanied by a copy of each sales 
20 agreement the permit holder will use for sales of 
21 cemetery merchandise under section 523E.l. 
22 A permit holder shall in~orm the commissioner of 
23 changes in the information within thirty days of the 
24 change. 
25 3. The applicant for a permit shall submit a fee 
26 in the amount of fifty dollars; provided, however, 
27 that if an applicant also applies for or has a permit 
28 under section 523A.9, no additional fee shall be 
29 required under this subsection. 
30 4. Permits granted under this section are not 
31 assignable. 
32 5. Upon the filing of an application for a permit, 
33 the commissioner shall issue the permit un:ess the 
34 commissioner finds any of the following: 
35 a. The applicant is insolvent. 
36 b. The applicant has failed to comply with any 
37 terms or conditions of this chapter and that failure 
38 is deemed by the commissioner to substantially impede 
39 the applicant's ability to abide by this chapter. 
40 c. The applicant has been convicted of a criminal 
41 offense involving dishonesty or false statement. 
42 d. The applicant cannot provide the cemetery 
43 merchandise the applicant purports to sell. 
44 6. If the commissioner does not grant the permic, 
45 the commissioner shall notify the applicant in writing 
46 of the denial and the reasons for the denial. The 
47 commissioner shall approve or deny every application 
48 for a license within ninety days after the filing 
49 thereof, but any failure of the commissioner to act 
50 within that time period shall not be deemed to be an 
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. · 2 ~ Sec. NEW SECT ION. 52 3 E. 10 SALES PERMITS • 

3 1 •. ·An individual shall not sell, promote, or 
4 otherwise enter into an agreement to furnish, upon the 
5 future death of a person named or implied in the 
6 agreement, cemetery merchandise without a permit as ~" .. A:·:~:,_ .. 
7 provided for in this section. An individual permit 
8 holder must be an employee or agent of an 
9 establishment which holds a permit pursuant to section 

10 523E.9 and which can deliver the cemetery merchandise 
11 being sold. The establishment is liable for the acts 
12 of its employees and agents, independent or otherwise, 
13 performed in the course of obtaining or attempting to 
14 obtain an agreement for the sale of cemetery 
15 merchandise under section 523E.l. 
16 2. An applicant for a permit under this section 
17 shall submit to the commissioner an application on a 
18 form provided by the commissioner. The commissioner 
19 shall permit application for a permit under section 
20 523A.l0 on the same form as for this section provided 
21 the scope of sales by the individual is clearly 
22 indicated to include funeral services, funeral 
23 merchandise, o~ cemetery merchandise, or a combination 
24 of any of these. The application shall include at a 
25 minimum the following information: 
26 a. The name and address of the applicant. 
27 b. The name and address of the applicant's 
28 employer or the establishment on whose behalf the 
29 applicant will be making or attempting to make sales, 
30 and, if different, the name and address of the 
31 provider who will provide the cemetery merchandise. 
32 A permit holder shall inform the commissioner of 
33 changes in the information within thirty days of the 
34 change. 
35 3. The permit shall be deemed effective upon 
36 filing the application with the commissioner. The 
37 permit shall disclose on its face the permit holder's 
38 employer or the establishment on whose behalf the 
39 applicant will be making or attempting to make sales, 
40 the permit number, and the expiration date. A permit 
41 under this section shall expire one year from the date 
42 the application is filed. 
43 4. The application fee shall be five dollars; 
44 provided, however, that if an applicant also applies 
45 for or has a permit under section 523A.l0, no 
46 additional fee shall be required under this 
47 subsection. 
48 5. Permits granted under this section are not 
49 assignable. 
50 6. The commissioner may revoke a permit if the 
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1 commissioner determines that the permit holder has 
2 been convicted of a criminal offense involving 
3 dishonesty or false statement or that the 
4 establishment cannot provide the cemetery merchandise 
5 the establishment purports to sell. 
6 Sec. NEW SECTION. 523E.ll INVESTIGATIONS. ----
7 The attorney general or the commissioner may, for 
8 the purpose of discovering violations of this chapter 
9 or any rules adopted under this chapter: 

10 l. Investigate the business and examine the books, 
ll accounts, records, and files used by every permit 
i2 holder under this chapter. 
13 2. Administer Odths and affirmations, subpoena 
14 witnesses, receive evidence, and require the 
15 production of documents and records in connection with 
16 an investigation or proceeding being conducted 
17 pursuant to this chapter. 
l8 3. Apply to the district court for issuance of an 
19 order requiring a person's a?pearance before the 
20 commissioner or attorney general, or a designee of 
21 either or both, in cases where the person has refused 
22 to obey a subpoena issued by the commissioner or 
23 attorney general. The person may also be required to 
24 produce documentary evidence germane to the subject of 
25 the investigation. Failure to obey a court order 
26 under this subsection constitutes contempt of court. 
27 Sec. NEW SECTION. 523E.l2 SUSPENSION OR 
28 REVOCATION OF PERMITS. 
29 1. The commissioner may, pursuant to chapter 17A, 
30 suspend or revoke any permit issued pursuant to this 
31 chapter if the commissioner finds any of the 
32 following: 
33 a. The permit holder has violated any provisions 
34 of this chapter or any rule adopted under this chapter 
35 or any other state or federal law applicable to the 
36 conduct of the permit holder's business. 
37 b. Any fact or condition exists which, if it had 
38 existed at the time of the original application for 
39 the permit, would have warranted the commissioner 
40 refusing originally to issue the permit. 
41 c. The permit holder is found upon investigation 
42 to be insolvent, in which case the permit shall be 
43 revoked immediately. 
44 d. The permit holder, for the purpose of avoiding 
45 a trusting requirement under section 523A.l or 523E.l, 
46 attributes amounts paid pursuant to the agreement to 
47 funeral merchandise or cemetery merchandise chat is 
48 delivered under section 523A.l or to cemetery 
49 merchandise rather than to funeral services sold to 
50 the purchaser. The sale of funeral services at a 
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·· · 1 l.ower price when the sale is made in conju'nction with 
2 cite saleof·funeral merchandise or cemetery 
3 merchandise to be delivered pursuant to section 523A.l' 
4 than fhe,services are regularly and customarily sold 
5 for when not sold in conjunction with funeral c 

6 merchandise ~r cemetery merchandise is evidence-that 
7 the permit. holder is acting with the purpose of 
8 avoiding ~.:i.; trusting _requirement _under section 523A.l .• ~ . 

··'9 or 523E.f~ · · · · ... · · · ·, · .· ·· · ·-·-.-.:·~i'·:,_ 

10 e. The permit holder is found upon investigation 
11 to have engaged in a deceptive act or practice or has 
12 deliberately misrepresented or omitted a material fact 
13 relative to the sale of funeral services, funeral 
14 merchandise, or cemetery merchandise under this 
15 chapter. 
16 2. The commissioner may, on good cause shown, 
17 suspend any permit for a period not exceeding thirty 
18 days, pending investigation. 
19 Except as provided in the preceding paragraph,·a 
20 permit shall not be revoked or suspended except after 
21 notice and hearing in accordance with chapter l7A. 
22 3. Any permit holder may surrender a permit by 
23 delivering to the commissioner written notice that the 
24 permit holder surrenders the permit, but the surrender 
25 shall not affect the permit holder's civil or criminal 
26 liability for acts committed before the surrender. 
27 4. Revocation, suspension, or surrender of a 
28 permit does not impair or affect the obligation of any 
29 preexisting lawful contract between the permit holder 
30 and any person. 
31 Sec. NEW SECTION. 523E.l3 PROSECUTION FOR 
32 VIOLATIONS OF LAW. 
33 If the commissioner believes that grounds exist for 
34 the criminal prosecution of persons subject to this 
35 chapter for violations of this chapter or any other 
36 law of this state, the commissioner may forward to the 
37 attorney general or the county attorney the grounds 
38 for the belief, including all evidence in the 
39 commissioner's possession, in order that the attorney 
40 general or the county attorney may proceed with the 
41 matter as deemed appropriate. At the request of the 
42 attorney general, the county attorn~y shall appear and 
43 prosecute the action when brought in the county 
44 attorney's county. 
45 Sec. NEW SECTION. 523E.14 INJUNCTIONS. 
46 The attorney general may apply to the district 
47 court in any county of the state for an injunction to 
48 restrain a person subject to this chapter and any 
49 agents, employees, or associates of the person from 
50 engaging in conduct or practices deemed contrary to 
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l the public interest. In any proceeding for an 
2 injunction, the attorney general may apply to the 
3 court for the issuance of a subpoena to require the 
4 appearance of a defendant and the defendant's agents 
5 and any documents, books, and records germane to the 
6 hearing upon the petition for an injunction. Upon 
7 proof of any of the offenses described in the petition 
8 for injunction the court may grant the injunction. 
9 Sec. NEW SECTION. 523E.l5 FRAUDULENT 

10 PRACTICE~ 
11 A person who commits any of the following acts 
12 commits a fraudulent practice and is punishable as 
13 prov1ded in chapter 714: 
14 l. Knowingly fails to comply with any re~uirement 
15 of this chapter. 
16 2. Knowingly makes, causes to be made, or 
17 subscribes to a false statement or representation in a 
18 report or other document required under this cr.a9ter, 
19 or renders such a report or document misleading 
20 through the deliberate omission of information 
21 properly belonging in the report or document. 
22 3. Conspires to defraud in connection with the 
23 sale of cemetery merchandise under this chapter. 
24 4. Fails to deposit funds in compliance with 
25 section 523E.l, or withdraws funds in a manner 
26 inconsistent with this chapter. 
27 5. Knowingly sells or offers cemetery merchandise 
28 without an establishment permit. 
29 6. Deliberately misrepresents or omits a material 
30 fact relative to the sale of cemetery merchandise 
31 under this chapter. 
32 Sec. NEW SECTION. 523E.l6 RULES. 
33 The commissioner may adopt rules necessary to 
34 administer this chapter, in accordance with chapter 
35 l7A. 
36 Sec. NEW SECTION. 523E.l7 CEASE AND DESIST 
37 ORDERS. 
38 If an audit or investigation provides reasonable 
39 evidence that a seller has violated any provisions of 
40 this chapter or any rule adopted under this chapter, 
41 the commissioner may issue an order directed at the 
42 seller to cease and desist from engaging in such act 
43 or practice. 
44 Sec. NEW SECTION. 523£.18 VIOLATIONS AND 
45 PENALTIEs:-
46 A violation of this chapter or rules adopted by the 
47 commissioner pursuant to this chapter is a violation 
48 of section 714.16, subsection 2, pa::-agraph "a". The 
49 remedies and penalties provided by section 714.16, 
50 including but not limited to, provisions relat~ng to 
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:,,:1 i.njunctive relief and_ penalties, ~pply to violations 
2 e1f this, chapter. , · .,.: 
3 Sec. NEW SECTION. 523E.l9 RECEIVERSHIPS. 
4 1. The commissioner.shall notify the attorney 

Page 82 

5 general if the commissioner finds that any seller . __ 
- 7,·6 engaged' in. the business subject to· this- chapter meets"~~-.,;-,, 

7 one_ or more of .. the . following conditions:- ;,:e,; 
8 a. Is insolvent. 
9 b. Has utilized trust funds for personal or 

10 business purposes in a manner inconsistent with this 
11 chapter and the amount of funds currently held in 
12 trust is less than fifty percent of all payments made 
13 under the agreements referred to in section 523E.l. 
14 c. Has refused to pay any just claim. or demand 
15 based on an agreement referred to in section 523E.l. 
16 d. The commissioner finds upon investigation that 
17 a seller is unable to pay any just claim or demand 
18 based on such agreements which have been legally 
19 determined to be just and outstanding. 
20 2. The attorney general may apply to the district 
21 court in any county of the state for a receivership. 
22 Upon proof of any of the grounds for a receivership 
23 described in this section, the court may grant a 
24 receivership. 

'25 Sec. NEW SECTION. 523E.20 INSURANCE 
I 26 DIVISIONos-REGULATORY FUND. 

27 The insurance division may authorize the creation 
28 of a special revenue fund in the state treasury, to be 
29 known as the insurance division regulatory fund. 

!30 Commencing July 1, 1990, and annually thereafter, the 
31 commissioner shall allocate from the fees paid 
32 pursuant to section 523E.2, one dollar for each 
33 agreement reported on an establishment permit holder's 
34 annual report for deposit to the regulatory fund. The 
35 remainder of the fees collected pursuant to section 
36 523E.2 shall be deposited into the insurance revolving 
37 fund; provided, however, that if the balance of the 
38 regulatory fund on that July 1 exceeds two hundred 
39 thousand dollars, the allocation to the regulatory 
40 fund shall not be made and the total sum of the fees 
41 paid pursuant to section 523£.2 shall be deposited in 
42 the insurance revolving fund. The moneys in th~ 
43 regulatory fund shall be retained in the fund together 
44 w1th any interest or earnings that are earned on the 
45 balance. The moneys are appropriated and, subject\to 
46 authorization by the commissioner, may be used to P1Y 
47 investigative expenses and the expenses of · f _ 
48 receiverships established pursuant to section 523E.1~. 
49 An annual assessment shall not be imposed if the. · 
50 current balance of the fund exceeds two hundred 
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2 Sec;.. NEW SECTION. 566A.l2 RECORDS. 

Page 83 
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3 A cemetery subject·to any trust requirement under 
4 this chapter shall:' file a copy -of its report to· the 
5 district. court with·. the consumer protection ·division 
6:.of the department .of"·?-justice ·within seven- days of ··: · 
7' filing the• report witn·'· the district court·; but in any 
8 event, not later:: than March 1 of each year. :, The · · 
9. cemetery shaliO·maintain' accurate :-records~ of !iall 

10 receipts, expenditures, interest or earnings, and 
11 disbursements relating to funds held in trust. 
12 Sec. NEW SECTION. 566A.l3 VIOLATIONS AND 
13 PENALTIEs.-
14 A violation of this chapter or rules adopted by the 
15 attorney general pursuant to this chapter is a 
16 violation of section 714.16, subsection 2, paragraph 
17 "a". The remedies and penalties provided by section 
18 714.16, including but not limited to, provisions 
19 relating to injunctive relief and penalties, apply to 
20 a violation of this chapter. 
21 Sec. CODIFICATION. 
22 The Code editor shall entitle new chapter 523E, as 
23 enacted in this Act, as "Sales of Cemetery 
24 Merchandise". Sections 523E.3 and 523E.4 shall be 
25 reserved." 
26 3. By renumbering as necessary. 

By MICHAEL GRONSTAL 

S-5806 FILED MARCH 30, 1990 
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SENATE AMENDMENT TO HOUSE FILE 2537 
H-6130 

1 Amend House File 2537, as amended, passed, and 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

: 24 
25 

' 26 
' 27 
128 
! 29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 

ISO 

reprinted by the House, as 
1. Page 4, by striking 
2. Page 4, by striking 
3. Page 4, by striking 
4. By striking page 8, 

line 27. 

follows: 
lines 10 through 16. 
lines 17 through 26. 
lines 27 through 34. 
line 19 through page 

5. Page 10, by inserting after line 27, the 
following: 

"Sec. NEW SECTION. 523E.l TRUST FUND 
ESTABLISHED. 

10, 

1. If an agreement is made by a person to furnish, 
upon the future death of a person named or implied in 
the agreement, cemetery merchandise, a minimum of one 
hundred twenty-five percent of the wholesale cost of 
the cemetery merchandise, based upon the current 
advertised prices available from a manufacturer or 
wholesaler who has delivered the same or substantially 
the same type of merchandise to the seller during the 
last twelve months, shall be and rema1n trust funds 
until purchase of the merchandise or the occurrence of 
the death of the person for whose benefit the funds 
were paid, unless the funds are sooner released to the 
person making the payment by mutual consent of the 
parties. Payments otherwise subject to this section 
are not exempt merely because they are held in 
certificates of deposit. 

2. The seller shall keep copies of all price 
advertisements upon which the seller relies to 
determine the wholesale cost. The copies of price 
advertisements so maintained shall be made available 
to the commissioner upon request. The seller shall 
review wholesale costs no less than annually and make 
additional deposits as necessary to assure that the 
amount held in trust is always equal to or 1n excess 
of one hundred twenty-five percent of the wholesale 
cost of the merchandise. The seller and the 
manufacturer or wholesaler upon whose price the seller 
relies to determine the wholesale cost shall not be 
commonly owned or affiliated. 

3. Interest or income earned on amounts deposited 
in trust under this subsection shall remain in trust 
under the same terms and conditions as the payments 
made under the agreement and purchasers shall have a 
right to a total refund of principal and interest or 
income 1n the event of nonperformance. 

4. If an agreement subject to this subsection is 
to be paid in installment payments, the seller shall 
deposit fifty percent of each payment in trust until 
the full amount to be trusted has been deposited. If 
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l the agreement is financed with or sold to a financial 
2 institution, the agreement shall be considered paid in 
3 full and the deposit requirements of this section 
4 shall be satisfied within fifteen days after the close 
5 of the month of receipt of the funds from the 
6 financial institution. 
7 This section does not apply to payments for 
8 merchandise delivered to the purchaser. Delivery 
9 includes storage in a warehouse under the control of 

10 the seller or any other warehouse or storage facility 
11 approved by the commissioner when a receipt of 
12 ownership in tne name of the purchaser is delivered to 
13 the purchaser, the merchandise is insured against 
14 loss, the merchandise is protected against damage, 
15 title has been transferred to the purchaser, the 
16 merchandise is appropriately identified and described 
17 in a manner that it can be distinguished from other 
18 similar items of merchandise, the method of storage 
19 allows for visual audits of the merchandise, and the 
20 annual reporting requirements of section 523E.2, 
21 subsection l, are satisfied. 
22 Sec. NEW SECTION. 523E.2 DEPOSIT OF FUNDS -
23 -RECORDs-== EXAMINATIONS -- REPORTS. 
24 1. a. All funds held in trust under section 
25 523E.l shall be deposited in a state or federally 
26 insured bank, savings and loan association, or credit 
27 union authorized to conduct business in this state, or 
28 trust department thereof, or in a trust company 
29 authorized to conduct business in this state, within 
30 fifteen days after the close of the month of receipt 
31 of the funds and shall be held as provided in 
32 paragraph "g" for the designated beneficiary until 
33 released pursuant to section 523E.l. 
34 b. The seller under an agreement referred to in 
35 section 523E.l shall maintain accurate records of all 
36 receipts, expenditures, interest or earnings, and 
37 disbursements relating to funds held in trust, and 
38 shall make these records available to the commissioner 
39 for examination at any reasonable time upon request. 
40 c. The seller under an agreement referred to in 
41 section 523E.l shall file with the commissioner not 
42 later than March l of each year a report including the 
43 following information: 
44 (1) The name and address of the seller and the 
45 name and address of the establishment that will 
46 provide the cemetery merchandise. 
47 (2) The name of the purchaser, beneficiary, and 
48 the amount of each agreement under section 523E.l made 
49 in the preceding year and the date on which it was 
50 made. 
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3 Page 
l (3) The total value of agreements subject to 

section 523E.l entered into, the total amount paid 
pursuant to those agreements, and the total amount 
deposited in trust as required under section 523E.l, 
during the preceding year. 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

6 
7 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

(4) The amount of any payments received pursuant 
to agreements reported in previous years in accordance 
with subparagraphs (2) and (3) and the amount of those 
payments deposited in trust for each purchaser. 

(5) The change in status of any trust acccunt, for 
each purchaser, any other amounts withdrawn from trust 
and the reason for each withdrawal. However, regular 
increments of interest or income need not be reported 
on a yearly basis. 

(6) The name and address of the financial 
institution in which trust funds were deposited, and 
the name and address of each insurance company which 
funds agreements under section 523E.l. 

(7) The name and address of each purchaser of 
cemetery merchandise delivered in lieu of trusting 
pursuant to section 523E.l, and a description of that 
merchandise for each purchaser. 

(8) The complete inventory of cemetery merchandise 
and its location in the seller's possession that has 
been delivered in lieu of trusting pursuant to section 
523E.l. 

(9) Other information reasonably required by the 
commissioner for purposes of administration of this 
chapter. 

The information required by subparagraphs (7) and 
(8) shall include a verified statement of a certified 
public accountant that the certified public accountant 
has conducted a physical inventory of the cemetery 
merchandise specified in subparagraph (8) and that 
each item of that merchandise is in the seller's 
possession at the specified location. The statement 
shall be on a form prescribed by the commissioner. 
The commissioner shall permit the filing of a unified 
annual report by a seller subject to both chapter 523A 
and this chapter. 

The report shall be accompanied by a filing fee 
determined by the commissioner which shall be 
sufficient to defray the costs of administering this 
chapter. 

d. A financial institution referred to in 
paragraph "a" shall file notice with the commissioner 
of all funds deposited under the trust agreement. The 
notice shall be on forms prescribed by the 
commissioner and shall be filed not later than March l 
of each year. Each notice shall contain the required 
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1 information for all deposits made during the previous 
2 calendar year. Forms may be obtained from the 
3 commissioner. 
4 e. Notwithstanding chapter 22, all records 
5 maintained by the commissioner under this subsection 
6 shall be confidential and shall not be made available 
7 for inspection or copying except upon approval of the 
8 commissioner or the attorney general. 
9 f. The financial institution in which trust funds 

10 are held shall not be owned or under the control of 

Page 28 

11 the seller and shall not use any funds required to be 
12 held in trust pursuant to this chapter or chapter 566A 
13 to purchase an interest in any contract or agreement 
14 to which the seller is a party, or otherwise to 
15 invest, directly or indirectly, in the seller's 
16 business operations. 
17 g. All funds required to be deposited for a 
18 purpose described in section 523E.l shall be deposited 
19 in a manner consistent with one of the following: 
20 (l) The payments shall be deposited directly by 
21 the purchaser in an irrevocable interest-bearing 
22 burial account in the name of the purchaser. 
23 (2) The payments shall be deposited directly by 
24 the purchaser in a separate account in the name of the 
25 purchaser. The account may be made payable to the 
26 seller on the death of the purchaser or the designated 
27 beneficiary, provided that, until death, the purchaser 
28 retains the exclusive power to hold, manage, pledge, 
29 and invest the funds in the account and may revoke the 
30 trust and withdraw the funds, in whole or in part, at 
31 any time. 
32 (3) The payments shall be deposited by the 
33 purchaser or the seller in a separate burial trust 
34 account in the name of the purchaser, as trustee, in 
35 trust for the named beneficiary, to be held, invested, 
36 and administered as a trust account for the benefit 
37 and protection of the person for whose benefit the 
38 funds were paid. The depositor shall notify the 
39 financial institution of the existence and terms of 
40 the trust, including at a minimum the name of each 
41 party to the agreement, the name and address of the 
42 trustee, and the name and address of the beneficiary. 
43 The account may be made payable to the seller upon 
44 death of the designated beneficiary. 
45 (4) The payments shall be deposited in the name of 
46 the trustee, as trustee, under the terms of a master 
47 trust agreement and the trustee may invest, reinvest, 
48 exchange, retain, sell, and otherwise manage the trust 
49 fund for the benefit and protection of the person for 
50 whose benefit the funds were paid. 
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l In addition to the methods provided for in this 
section, the commissioner may by rule authorize other 
methods of deposit upon a finding that that method 
provides equivalent safety of the principal and 
interest or income and the seller does not have the 
ability to utilize any of the proceeds prior to 
performance. Money deposited under the master trust 
agreement may be commingled for investment purposes as 
long as each deposit includes a detailed listing of 
the amount deposited in trust for each beneficiary and 
a separate account~ng of each purchaser's princ~p~l, 
interest, and inco~e is maintained. Subject to the 
master trust agreement, the seller may appoint an 
independent investment advisor to act in an advisory 
capacity with the trustee relative to the investment 
of the trust funds. The trust shall pay the cost of 
the operation of the trust ana any annual audit fees. 

2 
3 
4 
5 
6 
7 
8 
9 

10 
ll 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

The financia~ institution, or the trust department 
of the financial institution, in which trust funds are 
held may serve as trustee to the extent that the 
organization has been granted those powers under the 
laws of this state or the United States. The seller 
or any officer, director, agent, employee, or 
affiliate of the seller shall not serve as trustee. 

2. :n addition to complying with subsection l, 
each seller under an agreement referred to in section 
523E.l shall file annually with the co~~issioner an 
authorization for the commissioner or a designee to 
investigate, audit, and verify all funds, accounts, 
safe-deposit boxes, and other evidence of trust funds 
held by or in a financial institution. 

3. The co~~lssioner shall adopt rules under 
chapter l7A spec~fying the form, content, and cost of 
the forms for th2 notices and disclosures required by 
this section, and shall sell blank forms at that cost 
to any person on request. 
1 4. If a seller under an agreement referred to in 
section 523E.l ceases to do business, whether 
voluntarily or involuntarily, and the obligation to 
provide the merchandise and services has not been 
assumed by another funeral home or cemetery holding an 
establishment permit issued under this chapter, all 
funds held in trust under section 523E.l, including 
accrued interest or earnings, shall be repaid to the 
purchaser under the agreement. 

5. The commissioner may require the performance of 
an audit of the seller's business by a certified 
public accountant if the commissioner receives 
reasonable evidence that the seller is not complying 
with this chapter. The audit shall be paid for by the 
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1 seller, and a copy of the report of audit shall be 
2 delivered to the commissioner and to the seller. 
3 6. This chapter does not prohibit the funding of 
4 an agreement otherwise subject to section 523E.l by 
5 insurance proceeds derived from a policy issued by an 
6 insurance company authorized to conduct business in 
7 this state. The seller of an agreement subject to 
8 this chapter which is to be funded by insurance 
9 proceeds shall obtain all permits required to be 

10 obtained under this chapter and comply with the 
11 reporting requirements of this section. 
12 Sec. NEW SECTION. 523E.5 SCOPE OF CHAPTER -
13 -DEFINITIONS. 
14 1. This chapter applies only to the sale of 
15 cemetery merchandise. 
16 2. As used in this chapter: 
17 a. "Cemetery merchandise" means grave markers, 
18 tombstones, ornamental merchandise, and monuments if 
19 the agreement does not require installation within 
20 twelve months of the purchase. 
21 b. "Commissioner" means the commissioner of 
22 insurance or the deputy appointed under section 
23 502.601. 
24 Sec. NEW SECTION. 523E.6 COMPLIANCE WITH 
25 OTHER LAWS. 
26 The seller of cemetery merchandise shall comply 
27 with chapter 82 with respect to all contracts that are 
28 subject to regulation under this chapter. A failure 
29 to comply is subject to the remedies and penalties 
30 provided in that chapter. 
31 Sec. NEW SECTION. 523E.7 BOND IN LIEU OF 
32 TRUST FUND. 
33 l. In lieu of the trust fund required by sections 
34 523E.i and 523E.2, a seller may file with the 
35 commissioner a surety bond that is issued by a surety 
36 company authorized to do business in this state and 
37 that is conditioned on the faithful performance by the 
38 seller of agreements subject to this chapter. The 
39 liability of the surety extends to each agreement that 
40 is subject to this chapter and that is executed during 
41 the time the bond is in force and until performance of 
42 the agreement or rescission of the agreement by mutual 
43 consent of the parties; and, to the extent expressly 
44 agreed to in writing by the surety company under 
45 subsection 3, paragraph "b", the liability of the 
46 surety extends to each agreement that is subject to 
47 this chapter and that was executed prior to the time 
48 the bond was in force and until performance of the 
49 agreement or rescission of the agreement by mutual 
50 consent of the parties. A buyer who is aggrieved by a 
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1 breach of a condition of the bond covering the 

Page 31 

2 contract of that buyer may maintain an action against 
3 the bond, provided that if, at the time of the breach, 
4 the buyer is aware of the buyer's rights under the 
5 bond and how to file a claim against the bond, the 
6 surety shall not be liable as a result of any breach 
1 of condition unless notice of a claim is received by 
8 the surety within sixty days following the discovery 
9 of the acts, omissions, or conditions constituting the 

10 breach of condition, except as otherwise provided in 
ll subsection 2. A surety bond submitted under this 
12 subsection shall not be canceled by a surety company 
13 except upon a written notice of cancellation given by 
14 the surety company to the commissioner by restricted 
15 certified mail, and the surety bond shall not be 
16 canceled prior to the expiration of sixty days after 
17 the receipt by the commissioner of the notice of 
18 cancellation. 
19 2. If a seller becomes insolvent or otherwise 
20 ceases to engage in business prior to or within sixty 
2L days after the cancellation of a bond submitted under 
2i subsection l, the seller shall be deemed to have 
23 breached the conditions of the surety bond with 
24 respect to all outstanding contracts subject to this 
25 chapter as of the day prior to canceliation of the 
26 bond. The commissioner shall mail written notice by 

7 restricted certified mail to the buyer under each 
outstanding contract of the seller that a claim 
against the bond must be filed with the surety company 

30 within sixty days after the date of mailing of the 
31 notice. The surety company shall cease to be liable 
32 with respect to all agreements except those for which 
33 claims are filed with the surety company within sixty 
34 days after the date the notices are mailed by the 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

commissioner. 
; 3. If a surety bond is canceled by a surety 
1company under any conditions other than those 
specified in subsection 2, the seller shall comply 
with paragraphs "a" and "b": 

a. The seller shall comply with the trust 
requirements of sections 523E.l and 523£.2 with 
respect to all contracts subject to this chapter that 
are executed on or after the effective date of 
cancellation of the surety bond, or the seller may 
submit a substitute surety bond meeting the 
requirements of subsection 1, but the seller must 
compiy with sections 523E.l and 523£.2 with respect to 
any contracts executed on or after the effective date 
of cancellation of the earlier surety bond and prior 
to the date on which the later surety bond takes 
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2 b. Within sixty days after the effective date of 
3 the cancellation of the surety bond, the seller shall 
4 submit to the commissioner an undertaking by another 
5 surety company that a substitute surety bond meeting 
6 the requirements of subsection l is in effect and that 
7 the liability of the substitute surety bond extends to 
8 all outstanding contracts of the seller that were 
9 executed but not performed or extinguished prior to 

10 the effective date of the substitute surety bond, or 
11 the seller shall submit to the commissioner a 
12 financial statement accompanied by an unqualified 
13 opinion based upon an audit performed by a certified 
14 public accountant licensed in this state certifying 
15 the total amount of outstanding liabilities of the 
16 seller on contracts subject to this chapter and proof 
17 of deposit by the seller in trust under sections 
18 523E.l and 523E.2 of either the amount specified in 
19 sections 523E.l, including interest as set by the 
20 commissioner based on the interest which would have 
21 been earned had the funds been maintained in trust, 
22 with respect to all of those outstanding contracts or, 
23 where applicable, that delivery of merchandise has 
24 been made in compliance with section 523E.l. The 
25 surety may require such security as is necessary to 
26 comply with this section. Upon compliance by the 
27 seller with this paragraph, the surety company 
28 canceling the surety bond shall cease to be liable 
29 with respect to any outstanding contracts of the 
30 seller except those with respect to which a breach of 
31 condition occurred prior to cancellation and timely 
32 claims were filed. 
33 4. Section 523E.2, subsection l, paragraphs "b", 
34 "c", and "e", subsection 5, and, to the extent it is 
35 applicable, subsection 6, apply to sellers whose 
36 agreements are covered by a surety bond maintained 
37 under this section, and section 523E.2 continues to 
38 apply to any agreements of those sellers that are not 
39 covered by a surety bond maintained under this 
40 section. 
41 5. Upon receiving a notice of cancellation of a 
42 surety bond, the commissioner shall notify the seller 
43 of the requirements of this chapter resulting from 
44 cancellation of the bond. The notice may be in the 
45 form of a copy of this section and sections 523E.l and 
46 523E.2. 
47 6. Upon receiving a notice of cancellation, unless 
48 the seller has complied with the requirements of this 
49 section, the attorney general shall seek an injunction 
50 to prohibit the seller from making further agreements 

-8-

' t 

I 
! 



hUUSc ~LlP SH~~T 

aL6130 
Page 9 

APRiL 6, lYYU 

l subject to this chapter and shall commence an action 
2 to attach and levy execution upon property of the 
J seller when the seller fails to perform an agreement 
4 subject to this chapter, to the extent necessary to 
5 secure compliance with this chapter, and the county 
6 attorney may bring criminal charges under section 
7 523E.l5. 
8 7. The surety under this section shall not be 
9 owned or under the control of the seller. 

10 Sec. NEW SECTION. 523E.8 DISCLOSURES. 
ll l. Every agreement for cemetery merchandise under 

Page 33 

12 this chapter shall be written in clear, understandable 
13 language and shall be printed or typed in easy-to-read 
14 type, size, and style, and shall: 
15 a. Identify the seller, the salesperson's permit 
16 and establishment name and permit number, the 
17 expiration date of the salesperson's permit, the 
18 purchaser, and the person for whom the cemetery 
19 merchandise is purchased if other than the purchaser. 
20 b. Specify the cemetery merchandise to be 
21 provided, and the cost of each merchandise item. 
22 c. State clearly the conditions on which 
23 substitution will be allowed. 
24 d. Set forth the total purchase price and the 
25 terms under which it is to be paid. 
26 e. State clearly whether the agreement is a 

7 guaranteed price contract or a nonguaranteed price 
contract. 

f. State clearly whether the agreement is a 
30 revocable or irrevocable contract, and who has the 
31 authority to revoke the contract. 
32 g. State the amount or percentage of money to be 
33 placed in trust. 
34 h. Explain the disposition of the interest and 
35 disclose what fees and expenses may be charged if 
36 incurred. 
37 1. Specify the purchaser's right to cancel and 
38 damages for cancellation, if any. 
39 j. State the name and address of the commissioner. 
40 1 2. Every agreement shall be signed by the 
41 purchaser and the seller. 
42 Sec. NEW SECTION. 523E.9 ESTABLISHMENT 
43 PERMITS. 
44 l. A person, as defined in section 4.1, subsection 
45 13( shall not engage in the business of selling, 
46 promoting, or otherwise entering into agreements to 
47 furnish, upon the future death of a person named or 
48 implied in the agreement, cemetery merchandise without 
49 an establishment permit as provided for in this 
50 section. An establishment doing business shall obtain 
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l a permit for each location. 
2 2. An applicant for a permit under this section 
3 shall submit to the commissioner an application on a 
4 form provided by the commissioner. The commissioner 
5 shall permit application for a permit under section 
6 523A.9 on the same form as for this section provided 
7 the scope of sales by the establishment is CLearly 
8 indicated to include funeral services, funeral 
9 merchandise, or cemetery merchandise, or a combination 

10 of any of these. The application shall include at a 
ll minimum the following information: 
12 a. The name and location of the applicant's 
13 business. 
14 b. The name and location of the provider who will 
15 provide the cemetery merchandise. 
16 c. The name and address of each owner, officer, or 
17 other official of the applicant's business, or in the 
18 event that the applicant is a corporation, the names 
19 and addresses of the chief executive officer and the 
20 members of the board of directors. 
21 d. The types of cemetery merchandise to be sold. 
22 An application for a permit pursuant to this 
23 section shall be accompanied by a copy of each sales 
24 agreement the permit holder will use for sales of 
25 cemetery merchandise under section 523E.l. 
26 A permit holder shall inform the commissioner of 
27 changes in the information within thirty days of the 
28 change. 
29 3. The applicant for a permit shall submit a fee 
30 in the amount of fifty dollars; provided, however, 
31 that if an applicant also applies for or has a permit 
32 under section 523A.9, no additional fee shall be 
33 required under this subsection. 
34 4. Permits granted under this section are not 
35 assignable. 
36 5. Upon the filing of an application for a permit, 
37 the commissioner shall issue the permit unless the 
38 commissioner finds any of the following: 
39 a. The applicant is insolvent. 
40 b. The applicant has failed to comply with any 
41 terms or conditions of this chapter and that failure 
42 is deemed by the commissioner to substantially impede 
43 the applicant's ability to abide by this chapter. 
44 c. The applicant has been convicted of a criminal 
45 offense involving dishonesty or false statement. 
46 d. The applicant cannot provide the cemetery 
47 merchandise the applicant purports to sell. 
48 6. If the commissioner does not grant the permit, 
49 the commissioner shall notify the applicant in writing 
50 of the denial and the reasons for the denial. The 
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commissioner shall approve or deny every application 
for a license witnin ninety days after the filing 
thereof, but any failure of the commissioner to act 

4 within that time period shall not be deemed to be an 
5 approval of the application. 
6 Sec. NEW SECTION. 523E.l0 SALES PERMITS. 
7 l. An-Individual shall not sell, promote, or 

2age 35 

8 otherwise enter into an agreement to furnish, upon the 
9 future death of a person named or implied in the 

10 agreement, cemetery merchandise without a permit as 
ll provided for in this section. An individual permit 
12 holder must be an employee or agent of an 
13 establishment which holds a permit pursuant to section 
~4 523E.9 and which can deliver the cemetery merchandise 
~5 being sold. The establishment is liable for the acts 
16 of its employees and agents, independent or otherwise, 
17 performed in the course of obtaining or attempting to 
18 obtain an agreement for the sale of cemetery 
l9 merchandise under section 523E.l. 
20 2. An applicant for a permit under this section 
21 shall submit to the commissioner an application on a 
22 form provided by the commissioner. The commissioner 
23 shall permit application for a permit under section 
24 523A.l0 on the same form as for this section provided 
25 the scope of sales by the individual is clearly 

indicated to include funeral services, funeral 
merchandise, or cemetery merchandise, or a combination 
of any of these. The application shall include at a 

29 minimum the following information: 
30 a. The name and address of the applicant. 
31 b. The name and address of the applicant's 
32 employer or the establishment on whose behalf the 
33 applicant will be making or attempting to make sales, 
34 and, if different, the name and address of the 
35 provider who will provide the cemetery merchandise. 
36 A permit holder shall inform the commissioner of 
37 changes in the information within thirty days of the 
38 change. 
39 3. The permit shall be deemed effective upon 
40 filing the application with the commissioner. The 
41 permit shall disclose on its face the permit holder's 
42 employer or the establishment on whose behalf Lhe 
43 applicant will be making or attempting to make sales, 
44 the permit number, and the expiration date. A permit 
45 under this section shall expire one year from the date 
46 the application is filed. 
47 1 4. The application fee shall be five dollars; 
48 provided, however, that if an applicant also applies 
49 for or has a permit under section 523A.l0, no 
50 additional fee shall be required under this 
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2 5. Permits granted under this section are not 
3 assignable. 
4 6. The commissioner may revoke a permit if the 
5 commissioner determines that the permit holder has 
6 been convicted of a criminal offense involving 
7 dishonesty or false statement or that the 
8 establishment cannot provide the cemetery merchandise 
9 the establishment purports to sell. 

10 Sec. NEW SECTION. 523E.ll INVESTIGATIONS. 
ll The attorney general or the commissioner may, for 
12 the purpose of discovering violations of this chapter 
13 or any rules adopted under this chapter: 
14 1. Investigate the business and examine the books, 
15 accounts, records, and files used by every permit 
16 holder under this chapter. 
17 2. Administer oaths and affirmations, subpoena 
18 witnesses, receive evidence, and require the 
19 production of documents and records in connection with 
20 an investigation or proceeding being conducted 
21 pursuant to this chapter. 
22 3. Apply to the district court for issuance of an 
23 order requiring a person's appearance before the 
24 commissioner or attorney general, or a designee of 
25 either or both, in cases where the person has refused 
26 to obey a subpoena issued by the commissioner or 
27 attorney general. The person may also be required to 
28 produce documentary evidence germane to the subject of 
29 the investigation. Failure to obey a court order 
30 under this subsection constitutes contempt of court. 
31 Sec. NEW SECTION. 523E.l2 SUSPENSION OR 
32 REVOCATION OF PERMITS. 
33 1. The commissioner may, pursuant to chapter 17A, 
34 suspend or revoke any permit issued pursuant to this 
35 chapter if the commissioner finds any of the 
36 following: 
37 a. The permit holder has violated any provisions 
38 of this chapter or any rule adopted under this chapter 
39 or any other state or federal law applicable to the 
40 conduct of the permit holder's business. 
41 b. Any fact or condition exists which, if it had 
42 existed at the time of the original application for 
43 the permit, would have warranted the commissioner 
44 refusing originally to issue the permit. 
45 c. The permit holder is found upon investigation 
46 to be insolvent, in which case the permit shall be 
47 revoked immediately. 
48 d. The permit holder, for the purpose of avoiding 
49 a trusting requirement under secLion 523A.l or 523E.l, 
50 attributes amounts paid pursuant to the agreement to 
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1 funeral merchandise or cemetery me~chandise that is 
2 delivered under section 523A.l or to cemetery 
3 merchandise rather tha~ to funeral services sold to 
4 the purchaser. The sale of funeral services at a 
5 lower price when the sale is made in conjunction with 
6 the sale of funeral merchandise or cemeLery 
7 merchandise to be delivered pursuant to section 523A.l 
8 than the services are regularly and customarily sold 
9 for when not sold in conjunction with funeral 

10 merchandise or cemetery merchandise is evidence that 
11 the permit holder is acting with the purpose of 
12 avoiding a trusting requirement under section 523A.l 
13 or 523E.l. 
14 e. The permit holder is found upon investigation 
15 to have engaged in a deceptive act or practice or has 
16 deliberately misrepresented or omitted a material fact 
17 relative to the sale of funeral services, funeral 
18 merchandise, or cemetery merchandise under this 
19 chapter. 
20 2. The commissioner may, on good cause shown, 
21 suspend any permit for a period not exceeding thirty 
22 days, pending investigation. 
23 Except as provided in the preceding paragraph, a 
24 permit shall not be revoked or suspended except after 
25 notice and hearing in accordance with chapter 17A. 
26 3. Any permit holder may surrender a permit by 

7 delivering to the commissioner written notice that the 
permit holder surrenders the permit, but the surrender 

9 shall not affect the permit holder's civil or criminal 
30 liability for acts committed before the surrender. 
31 4. Revocation, suspension, or surrender of a 
32 permit does not impair or affect the obligation of any 
33 preexisting lawful contract between the permit holder 
34 and any person. 
35 Sec. NEW SECTION. 523E.l3 PROSECUTION FOR 
36 VIOLATIONS Of LAW. 
37 If the commissioner believes that grounds exist for 
38 the criminal prosecution of persons subject to this 
39 chapter for violations of this chapter or any other 
40 law of this state, the commissioner may forward to the 
41 attorney general or the county attorney the grounds 
42 for the belief, including all evidence in the 
43 commissioner's possession, in order that the attor~ey 
44 general or the county attorney may proceed with the 
45 matter as deemed appropriate. At the request of the 
46 attorney general, the county attorney shall appear and 
47 prosecute the action when brought in the county 
48 attorney's county. 
49 Sec. NEW SECTION. 523E.14 INJUNCTIONS. 
50 The attorney general may apply to the district 
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1 court in any county of the state for an injunction to 
2 restrain a person subject to this chapter and any 
3 agents, employees, or associates of the person from 
4 engaging in conduct or practices deemed contrary to 
5 the public interest. In any proceeding for an 
6 injunction, the attorney general may apply to the 
7 court for the issuance of a subpoena to require the 
8 appearance of a defendant and the defendant's agents 
9 and any documents, books, and records germane to the 

10 hearing upon the petition for an injunction. Upon 
ll proof of any of the offenses described in the petition 
12 for injunction the court may grant the injunction. 
13 Sec. NEW SECTION. 523E.l5 FRAUDULENT 
14 PRACTICEs:-
15 A person who commits any of the following acts 
16 commits a fraudulent practice and is punishable as 
17 provided in chapter 714: 
18 1. Knowingly fails to comply with any requirement 
19 of this chapter. 
20 2. Knowingly makes, causes to be made, or 
21 subscribes to a false statement or representation in a 
22 report or other document required under this chapter, 
23 or renders such a report or document misleading 
24 through the deliberate omission of information 
25 properly belonging in the report or d:)cument. 
26 3. Conspires to defraud in connection with the 
27 sale of cemetery merchandise under this chapter. 
28 4. Fails to deposit funds in compliance with 
29 section 523E.l, or withdraws funds in a manner 
30 inconsistent with this chapter. 
31 5. Knowingly sells or offers cemetery merchandise 
32 without an establishment permit. 
33 6. Deliberately misrepresents or omits a material 
34 fact relative to the sale of cemetery merchandise 
35 under this chapter. 
36 Sec. NEW SECTION. 523E.16 RULES. 
37 The commissioner may adopt rules necessary to 
38 administer this chapter, in accordance with chapter 
39 l7A. 
40 Sec. NEW SECTION. 523E.l7 CEASE AND DESIST 
41 ORDERS. 
42 If an audit or investigation provides reasonable 
43 evidence that a seller has violated any provisions of 
44 this chapter or any rule adopted under this chapter, 
45 the commissioner may issue an order directed at the 
46 seller to cease and desist from engaging in such act 
47 or practice. 
48 Sec. NEW SECTION. 523E.l8 VIOLATIONS AND 
49 PENALTIE~ 
50 A violation of this chapter or rules adopted by the 
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l commissioner pursuant to this chapter is a violation 
2 of section 714.16, subsection 2, paragraph "a". The 
3 remedies and penalties provided by section 714.16, 
4 including but not limited to, provisions relating to 
5 injunctive relief and penalties, apply to violations 
6 of this chapter. 
7 Sec. NEW SECTION. 523E.l9 RECEIVERSHIPS. 
8 1. The commissioner shall notify the attorney 
9 general if the commissioner finds that any seller 

10 engaged in the business subject to this chapter meets 
11 one or more of the following conditions: 
12 a. Is insolvent. 
13 b. Has utilized trust funds for personal or 
14 business purposes in a manner inconsistent with this 
15 chapter and the amount of funds currently held in 
16 trust is less than fifty percent of all payments made 
17 under the agreements referred to in section 523E.l. 
18 c. Has refused to pay any just claim or demand 
19 based on an agreement referred to in section 523E.l. 
20 d. The commissioner finds upon investigation that 
21 a seller is unable to pay any just claim or demand 
22 based on such agreements which have been legally 
23 determined to be just and outstanding. 
24 2. The attorney general may apply to the district 
25 court in any county of the state for a receivership. 
26 Upon proof of any of the grounds for a receivership 

7 described in this section, the court may grant a 
8 receivership. 
9 Sec. NEW SECTION. 523E.20 INSURANCE 

30 OIVISIONos-REGULATORY FUND. 
31 The insurance division may authorize the creation 

t>age J~ 

32 of a special revenue fund in the state treasury, to be 
33 known as the insurance division regulatory fund. 
34 Commencing July l, 1990, and annually thereafter, the 
35 commissioner shall allocate from the fees paid 
36 pursuant to section 523E.2, one dollar for each 
37 agreement reported on an establishment permit holder's 
38 annual report for deposit to the regulatory fund. The 
39 remainder of the fees collected pursuant to section 
40 523E.2 shall be deposited into the insurance revolving 
41 fund; provided, however, that if the balance of the 
42 regulatory fund on that July 1 exceeds two hundred 
43 thousand dollars, the allocation to the regulatory 
44 fund shall not be made and the total sum of the fees 
45 paid pursuant to section 523E.2 shall be deposited in 
46 the insurance revolving fund. The moneys in the 
47 regulatory fund shall be retained in the fund together 
48 with any interest or earnings that are earned on the 
49 balance. The moneys are appropriated and, subject to 
50 authorization by the commissioner, may be used to pay 
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1 investigative expenses and the expenses of 

Page 40 

2 receiverships established pursuant to section 523E.l9. 
3 An annual assessment shall not be imposed if the 
4 current balance of the fund exceeds two hundred 
5 thousand dollars. 
6 Sec. NEW SECTION. 566A.l2 RECORDS. 
7 A cemetery subject to -any trust requirement under 
8 this chapter shall file a copy of its repo:t to the 
9 district court with the consumer protection division 

10 of the department of justice within seven days of 
11 filing the report with the district court, but in any 
12 event, not later than March 1 of each year. The 
13 cemetery shall maintain accurate records of all 
14 receipts, expenditures, interest or earnings, and 
15 disbursements relating to funds held in trust. 
16 Sec. NEW SECTION. 566A.l3 VIOLATIONS AND 
17 PENALTIES. 
18 A violation of this chapter or rules adopted by the 
19 attorney general pursuant to this chapter is a 
20 violation of section 714.16, subsection 2, paragraph 
21 "a". The remedies and penalties provided by section 
22 714.16, including but not limited to, provisions 
23 relating to injunctive relief and penalties, apply to 
24 a violation of this chapter. 
25 Sec. CODIFICATION. 
26 The Code editor shall entitle new chapter 523E, as 
27 enacted in this Act, as "Sales of Cemetery 
28 Merchandise". Sections 523E.3 and 523E.4 shall be 
29 reserved." 
30 6. By renumbering, relettering, or redesignating 
31 and correcting internal references as necessary. 
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1 Section 1. Section 523A.l, Code 1989, is amended to read 
2 as follows: 

3 523A.l TROST FOND ESTABLISHED. 
4 1. Whenever an agreement is made by any person, firm, or 

5 corporation to furnish, upon the future death of a person 

6 named or implied in the agreement, funeral services or funeral 

7 merchandise, a minimum of eighty percent of all payments made 
8 under the agreement shall be and remain trust funds until 

9 occurrence of the death of the person for whose benefit the 
,10 funds were paid, unless the funds are sooner released to the 

11 person making the payment by mutual consent of the parties. 
!12 Payments otherwise subject to this section are not exempt 

13 merely because they are held in certificates of deposit. 

14 2. Interest or income earned on amounts deposited in trust 

15 under this section shall remain in trust under the same terms 
16 and conditions as the payments made under the agreement, 

17 except that the seller may withdraw so much of the interest or 
18 income as represents the difference between the amount needed 

19 to adjust the trust funds for inflation as set by the 
,20 commissioner based on the consumer price index and the 

:21 interest or income earned during the preceding year not to 
22 exceed fifty percent of the total interest or income, on a 

23 calendar year basis. The early withdrawal of interest or 
24 income pursuant to this provision does not affect the 

,25 purchaser's right to the full refund or credit of such 
1

1

'26 interest or income in the event the payments and interest in 

27 trust are released to the purchaser or in the event of a 

I 

28 nonguaranteed price agreement, respectively. This provision 

29 does not affect the purchaser's right to a total refund of 
'30 principal and interest or income in the event of 

31 nonperformance. 

32 3. If an agreement pursuant to this section is to be paid 

:33 in installment payments, the seller shall deposit eighty 
34 percent of each payment in trust until the full amount to be 

35 trusted has been deposited. If the agreement is financed with 

-1-



S.F. H.F. 

1 or sold to a financial institution, then the agreement shall 

2 be considered paid in full and the deposit requirements of 

3 this section shall be satisfied within thirty days after the 

4 close of the month in which payment is received from the 

5 financial institution. 
6 4. This section does not apply to payments for merchandise 

7 delivered to the purchaser. Delivery includes storage in a 

8 warehouse under the control of the seller when a receipt of 

9 ownership in the name of the purchaser is delivered to the 

10 purchaser, the merchandise is insured against loss, the 

11 merchandise is protected against damage, and the annual 

12 reporting requirements of section 523A.2, subsection 1, are 

13 satisfied. 
14 Sec. 2. Section 523A.2, subsection 1, Code Supplement 

15 1989, is amended to read as follows: 
16 1. a. All funds held in trust under section 523A.l shall 

17 be deposited in a state or federally insured bank, savings and 

18 loan association, or credit union authorized to conduct 

19 business in this state, or trust department thereof, or in a 

20 trust company authorized to conduct business in this state, 

21 within thirty days after the receipt of the funds and shall be 

22 held in a separate account or in one common trust fund ~nder-a 

23 ~rtl~~-a~reemen~-~n-~he-name-o£-ehe-depee±~or,to be held, 

24 invested and administered as a trust fund for the benefit and 

25 protection of the person for whose benefit the funds were 

26 paid. The depositor shall furnish to the depository the name 

27 of each party to the agreement and the name and address of the 

28 designated beneficiary. All trust funds shall be deposited in 

29 the name of the depositor or the trustee or trustees, in trust 
i30 for the designated beneficiary. The account shall identify 

31 the funds as trust funds and shall identify the trustee or 

i32 trustees and the designated beneficiary. The account max 
1 33 I 
34 

identify the depositor or the establishment and may be made 

payable to the establishment upon the death of the designated 
1 35 beneficiary. In anx event, the funds shall be held in trust 
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1 for the designated beneficiary until released pursuant to 

2 section 523A.l. 
3 b. The seller under an agreement referred to in section 
4 523A.l shall maintain accurate records of all receipts, 

5 expenditures, interest or earnings, and disbursements relating 
6 to funds held in trust, and shall make these records available 

7 to the commissioner for examination at any reasonable time 

8 upon request. 

9 c. The seller under an agreement referred to in section 
~

1
0 523A.l shall file with the commissioner not later than March 1 

i of each year a report including the following information: 
12 (1) The name and address of the seller and the name an~ 

13 address of the establishment that will provide the funeral 
14 services or funeral merchandise. 

1~ (2) The name of the purchaser, beneficiary, and the amount 

16 of each agreement under section 523A.l made in the preceding 

17 year and the date on which it was made. 
18 (3) The total value of agreements subject to section 

19 523A.l entered into, the total amount paid pursuant to those 
20 agreements, and the total amount deposited in trust as 

21 required under section 523A.l, during the preceding year. 
22 (4) The amount of any payments received pursuant to 

23 agreements reported in previous years in accordance with 

24 subparagraphs (2) and (3) and the amount of those payments 

25 deposited in trust for each purchaser. 
26 {5) The change in status of any trust account, including 

27,total amount of interest or income withdrawn from each trust 
28 account in the preceding year, and for each purchaser, any 

29 other amounts withdrawn from trust and the reason for each 
30 withdrawal. However, regular increments of interest or income 

31 need not be reported on a yearly basis. 

32 (6) The name and address of the financial institution in 

33 ~hich trust funds were deposited,-a~d-the-~eme-e~d-aad~e~~-o! 
34 eeeh-i~~~~a~ee-eem~e~y-whieh-f~~ds-eg~eeme~ts-tl~de~-~eet±e~ 
35 5%3A~%. 
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1 (7) The name and address of each insurance company and an 
2 application or policy number for any insurance policy which 

3 funds an agreement made in the preceding year under section 
4 523A.l. 

5 (7 ~) The name and address of each purchaser of funeral 
6 merchandise delivered in lieu of trusting pursuant to section 

7 523A.l, and a description of that merchandise for each 

8 purchaser. 

9 (8 ~) The complete inventory of funeral merchandise and 

10 its location in the seller's possession that has been 

11 delivered in lieu of trusting pursuant to section 523A.1. 
12 (10) The name and address of the financial institution 

13 establishing a burial account during the preceding year and 
14 the name and address of the person or persons whose death or 

15 deaths will cause the termination of the burial account. 

16 (9 ll) Other information reasonably required by the com-

17 missioner for purposes of administration of this chapter. 

18 The information required by subparagraphs (7 ~) and (8 ~) 

19 shall include a verified statement of a certified public 
20 accountant that the certified public accountant has conducted 

21 a physical inventory of the funeral merchandise specified in 

22 subparagraph (8 ~) and that each item of that merchandise is 

23 in the seller's possession at the specified location. The 

24 statement shall be on a form prescribed by the commissioner. 

25 The report shall be accompanied by a filing fee determined 
26 by the commissioner which shall be sufficient to defray the 

27 costs of administering this chapter. 

28 d. A financial institution referred to in paragraph "a" 

29 shall file notice with the commissioner of all funds deposited 
30 under the trust agreement. The notice shall be on forms 

31 prescribed by the commissioner and shall be filed not later 

32 than March 1 of each year. Each notice shall contain the 

33 required information for all deposits made during the previous 

34 calendar year. Forms may be obtained from the commissioner. 

35 e. Notwithstanding chapter 22, all records maintained by 
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1 the commissioner under this subsection shall be confidential 
2 and shall not be made available for inspection or copying 

3 except upon approval of the commissioner or the attorney 
4 general. 

5 f. The ~~a~e-er-feeera%%y-in~tlred-ban~,-~a•±ng~-end-%ean 
6 a~~ee±e~±en,-or-ered±t-tln±en financial institution in which 

7 trust funds are held shall not be owned or under the control 
8 of the seller and shall not use any funds required to be held 

9 in trust pursuant to this chapter or chapter 566A to purchase 
10 an interest in any contract or agreement to which the seller 

11 is a party, or otherwise to invest, directly or indirectly, in 
12 the seller's business operations. 

13 g. The ban~,-~e•±n9~-end-%oan;-ered±~-tlnien;-er-~rtl~~ 
14 ee~ertment-t~ereof; financial institution in which trust funds 

15 are held ~~e%% may serve as trustee to the extent that 

16 organization has been granted those powers under the laws of 

17 this state or the United States and may invest, reinvest, 

18 exchange, retain, sell, and otherwise manage the trust fund. 

19 The seller, or any agent, employee, or affiliate of the 
20 seller, or any family member of such persons, shall not serve 

21 as trustee. The trustee may combine trust accounts 
22 established pursuant to this chapter as long as a separate 

23 accounting of each purchaser's principal, interest, and income 

24 is maintained. The seller may appoint an independent 

25 investment advisor to act in an advisory capacity with the 
26 trustee relative to the investment of the trust funds. The 

27 trust shall pay the cost of the operation of the trust and any 
28 annual audit fees. 

29 Sec. 3. Section 523A.S, Code 1989, is amended to read as 
30 follows: 

31 523A.S SCOPE OF CHAPTER -- DEFINITIONS. 

32 1. This chapter applies only to the sale of funeral 

33 services, funeral merchandise, or a combination of theseL 
34 which includes burial accounts if the account records or 

35 related agreements identify the provider of the funeral 
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1 services or funeral merchandise. 

2 2. As used in this chapter: 

3 a. "Burial account" means an account established at a 
4 financial institution for the purpose of funding the future 

5 purchase of funeral services, funeral merchandise, or a 
6 combination of funeral services and merchandise. 

7 b. "Commissioner" means the commissioner of insurance or 
8 the deputy appointed under section 502.601. 

9 c. "Funds" means money paid pursuant to a prearranged 

10 funeral agreement. 

11 e d. "Funeral services" means one or more services to be 

112 provided at the time of the final disposition of a dead human 

13 body, including but not limited to services necessarily or 
14 customarily provided in connection with a funeral, or services 

15 necessarily or customarily provided in connection.with the 
16 interment, entombment, or cremation of a dead human body, or a 

17 combination of these. "Funeral services" does not include 

18 perpetual care or maintenance. 

19 b e. "Funeral merchandise" means one or more types of 
20 personal property to be used at the time of the final 

21 disposition of a dead human body, including but not limited to 
22 clothing, caskets, vaults, and interment receptacles. 

23 "Funeral merchandise'' does not include real property, and does 

24 not include grave markers, tombstones, ornamental merchandise, 

25 and monuments. 

26 e.--ueomm~~~~o"~~u-m~aft~-eh~-eemm~~~~efte~-e£-~"~~~afte~-e~ 

27 ehe-de~~ty-e~~e~ftted-~ftder-~~et~oft-58z•68%• 

28 f. "Insolvent" means unable to pay debts, as they become 

29 due, in the usual course of business. 

30 g. "Seller" means any person residing in or doing business 

31 in the state of Iowa (which includes issuing or performing 

32 wholly or in part in the state of Iowa any incident of a 

33 prearranged funeral contract), who sells, promotes, or offers 

34 funeral services, funeral merchandise, or a combination of 

35 funeral services or merchandise on a preneed basis and 
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1 includes any person identified under a burial account as the 
2 provider of funeral services, funeral merchandise, or a 

3 combination of funeral services or merchandise. 

4 h. "Trustee'' means the financial institution holding trust 

5 funds to the extent that the financial institution has been 

6 granted trust powers under the laws of this state or the 

7 United States, who holds funds pursuant to the agreement or 
8 another person identified by the agreement. 

9 Sec. 4. Section 523A.8, subsection 1, Code 1989, is 

10 amended by adding the following new paragraphs: 

11 NEW PARAGRAPH. k. State the name and address of the 

12 initial financial institution in which trust funds will be 

13 deposited, specify any provisions for transferring trust funds 

14 to another financial institution and describe the terms under 

15 which the purchaser will be notified of any such change, if 
16 applicable. 

17 NEW PARAGRAPH. 1. If the agreement is to be funded by 

18 insurance proceeds derived from a policy issued by an 

19 insurance company, state the name and address of that 

20 insurance company and the application or policy number. 

21 NEW PARAGRAPH. m. State the name or names and respective 

22 addresses of any initial trustee and indicate the method of 

23 selecting successor trustees. 
24 Sec. 5. Section 523A.ll, subsection 1, Code 1989, is 

25 amended to read as follows: 

26 1. Investigate the business and examine the books, 

27 accounts, records, and files used by every permit holder under 

28 this chapter. If the examination provides reasonable evidence 

29 that the seller has violated this chapter or any rule adopted 

30 under this chapter, the costs of the examination shall be 

31 borne by the seller. 

32 Sec. 6. Section 523A.l2, subsection 1, Code 1989, is 

33 amended by adding the following new paragraph: 

34 NEW PARAGRAPH. e. The permit holder is found upon 

35 investigation to have engaged in a deceptive act or practice 
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or has deliberately misrepresented or omitted a material fact 

relative to the sale of funeral services or funeral 

merchandise under this chapter. 

\ 
4 

5 

Sec. 7. NEW SECTION. 523A.17 CEASE AND DESIST ORDERS. 

When it appears to the commissioner that a person has 

engaged or is about to engage in an act or practice 

constituting a violation of this chapter or a rule or order 
issued under this chapter, the commissioner may issue an order 

directed at the person to cease and desist from engaging in 

the act or practice. 

I 
I 6 I 
I 7 

8 

I 9 

10 

ll 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

EXPLANATION 

This bill alters the provisions regulating the sale of 

prearranged funeral contracts, by adding additional 
administrative powers for the commissioner of insurance to 

conduct investigations and to enforce the law. The bill 

alters the requirements for trust accounts securing 

prearranged funeral contracts and adds new disclosure 

requirements for such contracts. The bill authorizes the 

suspension or revocation of a permit or the issuance of cease 

and desist orders in certain circumstances. 

BACKGROUND STATEMENT 

SUBMITTED BY THE AGENCY 

This bill is intended to provide better administrative 
24 oversight, enhance consumer protection, and provide additional 

25 enforcement powers over the sale of funeral services and 

26 merchandise. This bill relates especially to prearranged 

27 funeral contracts. The bill modifies and creates additional 

28 provisions governing the deposit of trust funds, establishes 

29 additional disclosure requirements for contracts, establishes 

30 additional statutory definitions, provides for suspension or 

31 revocation of a permit in the event of deceptive acts or 

32 practices or deliberate misrepresentations or omissions or a 

33 material fact relative to the sale of preneed funeral services 

34 or funeral merchandise, and authorizes issuance of cease and 

desist orders. 
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AN ACT 

RELATUIG TO THE SALE OF FUNDAL IDVlCES AND MERCHANDIS&. 

BE IT ENACTED BY THE GENERAL ASS&IUILY Or 'l'BI STA'l'E OF IOWA1 

Section 1. Section SllA.l, unnuabe~ed pa~ag~apba l and •• 
Code 1989, are amended to read ae followe1 

If an agreement pursuant to this section ie to be paid in 
installment payments, the seller shall deposit ei9hty percent 
of each payment in trust until the full a.ount to be trusted 
has been deposited, If the ag~eeaent is financed with or aol4 
to a financial institution, then the a9reeaent shall be 
considered pal~ in full and tbe depoalt requi~eaenta of thia 
section shall be satisfied witbln ehirer fifteen days afte~ 
the close of the ~onth of receipt of the funda ia-waicb 
paraene-ie-receiYed from the financial lnatitutioa. 

This section does not apply to paymenta for .. rchandlae de• 
livered to the purchaser. Delivery includea stora9e in a 
warehouse under the control of the aeller os any other 
warehouse or storage facility approved by the comaissioner 
when a receipt of ownership in tbe name of the purchaser ia 
delivered to the purchaser, the .. rcbandise is insured againet 
loss, the ~erchandise is protected against da~ge, title haa 
been transferred to the purchaser, the merchandise ie 
appropriately identified and described in a aanner that it can 
be distinguished from other similar items of merchandise, the 
method of storage allows for vi!U!l audits of the .. rchandise, 
and the annual reporting requireaenta of section SllA.l, 
aubsection l, are satisfied. 

Sec. l. Section 523A.l, subaection 1, paragraphs a, f, and 
g, Code Supplement 1989, are aaanded to read aa followsa 

a. All funds held in trust under section SllA.l shall be 
deposited in a state or federally insured bank, savings and 

~ • 
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loan association, or credit union authorized to conduct 
bualneas in this state, or trust depart .. nt thereof, or in a 
trust compaay authoriaed to conduct business in this state, 
within ehirer fifteen days after the close of the aonth of 
receipt of the funds and shall be held ia-a-aeperate-accoaat 
or-in-one-com.on-traat-!and-aad•r-a-traat-egreeaent-ia-the 
aeae-ot-tae-depoaitor-ie-traet aa provided in paragraph •g• 
for tbe dealgaated beaeficiaty ~ntil releaaed pursuant to 
aeotioa 533&.1. 

f. The etete-e~-federellJ-ine•red-~anky-eaYinga-and-loea 
e•eec,ationy-or-c~edit-aaion financltl institution in which 
trust funds are held shall aot be owaad or under the control 
of the aeller and aball not u4e anr funda required to be held 
ia truat purauant to t~is chapter or cbapter S66A to purchaae 
an intereet in anr contract or agre ... at to which the seller 
is a party, or otherwiae to iaveat, directly or indirectly, in 
the aeller'a busineaa operationa. 

~· Whe-~anky-eaYiage-and-loaay-credit-•nioey-or-traet 

depertaent-thereof,-ia-wbich-traat-f••••-ere-beid-ahali-eerwe 
aa-traatee-to-tha-e•tent-tkat-orgaaiaetion-hee-been-graetad 
thoee-powera-andar-the-iawa-ot-tala-etate-or-the-Ueited-Statea 
and All funda required to be depoalted for a purpose described 
in aectlon SZlA.l shall be depoalted in a manner consistent 
with one of the following! 

(1) The paYaents will be depoaited directly by the 
purchaser in an irrevocable interest-bearing burial account in 
the na•e of the purchaser. 

{2) The payaents will be deposited directly by the 
purchaeer in a separate account in the ga~e of the purchaser. 
Tbe aocount may be aade payable to the seller on the death of 
the purchaser or the designated beneficiary, provided that, 
until death, the purchaser retains the exclusive power to 
hold, aanage, pledge, and invest the funda in the account and 
aay revoke the truat and withdraw the funda, in whole or in 
part, at any ti ... 

:J: 
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(31 The par!ents will be deposited by the purchaser or tbe 
seller in a sep4rate burial trust account in the na .. of the 
purchaser, as trustee, in truet for the named beneficiary, to 
be held, invested, and ad~inietered as a trust account for the 
benefit and protection of the person for whose benefit the 
funds were paid. The depositor shall notify the financial 
institution of the existence and teras of t~e trust, including 
at a •inimum the name of each party to the agre ... nt, the n!!f 
and address of the trustee, and the name and address of the 
beneficiary. The account may be -ade payable to the seller 
upon the death of the designated beneficiar¥• 

(41 The payments will be deposited in the name of the 
trustee, as trustee, under the terms of a master trust 
agreement and the tru§tee may invest, reinvest, exchange, 
retain, sell, and otherwise manage the trust fund for th! 
benefit and protection of the person for whose benefit tht 
funds were paid. ~he-tr~stee-aar-eoabiae-t~ast-aae .. ate 
eetablished-p~rs~ent-to-thie-chaptec 

PARAGRAPH DIVIDED. In addition to tbe •ethods provided for 
above, the commissioner may by rule authorize other aethods of 
deposit upon a finding that the other method providee 
equivalent safety of the principal and interest or income an4 
thp seller does not have the ability to utilias any of the 
proceeds prior to perforaance. Moneys deposited under the 
!fster trust agreement .. X be comaipqle4 for investaent 
purposes as long as each depoei~ include! a detailed listing 
qf the amount 4epoeited in tryt~ for each bentficitrx tnd a 
sePArate accounting of each purchaser's principal, interest, 
and income is maintained, ~he Subject to the -aster tru!t 
agreement, the &eller aay appoint an independent investment 
advieor to act in an advisory capacity with the trustee 
relative to the investment of the trust funds. The trust 
shall pay the coat of the operation of the trust and any 
annual audit fees, 

' 
# 

! 
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!be fln4ncial institution, or the trust department of the 
financial inetitutioe in which trust funds are held, .. X serve 
aa trustee to the extent the institution or depart .. nt has 
been granted those powers under tbe lava of tbia state or the 
United Stattt. The seller or any officer, director, agent, 
eaploree, or affiliate of the sell!r shall not serve as 
trustee. 

Sec. l. Section 523&.2, subsection t, Code Suppleaent 
1989, la aaended to read as followaa 

t. If a seller under an agre ... nt referred to in section 
52JA.l ceases to do business, whether voluntarily or 
involuntarily, and the obligation to provide the merchandise 
and services has not been assumed by another funeral home or 
cemetery holding an eetablishment perait issued under this 
chapter, all funds held in trust under section 52lA.l, 
including accrued interest or earnings, shall be repaid to the 
purchaser under the agreeaent. 

Sec. 4. Section 523A.9, subsection 5, Code 1989, is 
amended to read as followa1 

5. Upon tbe filing of an application for a perait, it the 
coaaiseloner shtll issue the permit, unless the commissioner 
finds that the any of the following &PplYI 

a. The applicant is insolvent. 
b. The applictnt has failed to coaply with any teras or 

conditions of tbi! chapter and auch failure is deemed by the 
comaissioner to substantially i!f!de the applicant's ability 
to abide bX the provisions of this chapter. 

c. The applicant has not been convicted of a cri•inal 
offenee involving dishonesty or false statement~ and-ean 

d. Tbe applicant cannot provide the funeral services or 
funeral aerchandise the applicant purports to aellT-the 
c~l~etoner-ehall-ies~e-the-perai~. 

Sec. 5. Section 523A.l2, subsection 1, paragraph a, Code 
1989, ia amended to read as follows' 

~~~ 
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a. The permit holder baa co.aitted a fraudulent act, 
engaged in a fraudulent practice, or violated any provialona 
of this chapter or any rule adopted under thia chapter or aar 
other state or federal law applicable to the conduct of the 
per~it holder's businesa. 

Sec. 6. Section 521A.l2, aubaectlon 1, Code ltl9, la 
&mended by adding the following new paragraphs 

NEW PARAGRAPH. e. The peralt bolder Ia found upon 
investigation to have engaged in a deceptive act or practice 
or has deliberately misrepresented or oaitted a aaterial fact 
relative to the sale of funeral aervicea or funeral 
merchandise under this chapter. 

Sec. 7. Section 523A.l3, Code 1919, ia ... Aded to read aa 
follows: 

52lA.ll PROSECUTION FOR VIOLATIONS Of LAW, 
If the commissioner bellevee tbat grounda exlat for tbe 

criminal prosecution of peraoaa aubjeot to tbla chapter for 
violations of this chapter or ear other law of thia state, the 
commissioner may forward to the attorney general or the cougty 
attorney the grounds for the belief, including all evidence in 
the co~issioner's possession, in order that the attorney 
general or the county attorney aay proceed with the aatter aa 
the-etto~ney-generai-de ... ~ appropriate. At the request 
of the attorney general, the county attorney ahall appear and 
prosecute the action when brought in the county attorney'• 
county. 

Sec. a. Section 52JA.l5, Coda 1989, Ia ... nded to read aa 
followa: 

52lA.l5 FRAUDULENT PRAC!ICII. 
A person who commits any of the following acta commits a 

fraudulent practice and is puniahable as provided in chapter 
7141 

1. Knowingly fails to coaply with any reguireaent of this 
chapter. 

r • 
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i J. Knowingly aakea, cauaea to be aade, or aubscribea to 
a falae atat ... nt or repreaentatlon in a report or other docu­
.. nt required under thia chapter, or render• such a report or 
docu.ent alaleading through the deliberate oaission of 
inforaation properly belonging in the report or document. 

I !• Conspires to defraud Ia connection with the sale of 
funeral aervicea or funer•l .. rcbandiae under this chapter. 

t. raila to depoait funda in CO!fllance with section 
5ZlA.l or withdraw• fRY funda in a panntr inconsistent with 

this cbapttr. 
5. Knowingly aells or offera funeral aerchandise or 

funeral services without an eatabli!haent perait. 
a !· Deliberately •iarepreaenta or oeita a aaterial f•ct 

relative to the sale of funeral aervicea or funeral 
aerchandlae under thia chapter. 

Sec, 9. HEN SECTION. 52lA.l7 CEASI AID DESIST ORDERS. 
If an audit or investigation provldea reasonable evidence 

th•t a aeller baa violated any proviaiqna of this chapte~ or 
an~ rule adopted under this chapter, the co.aiasioner ~Y 
iaaue an order directed at the seller to cease and desist from 
engaging in auch act or practice. 

lee. 10, HEW SECTION. 523A.ll VIOLATIONS AND PENALTIES. 
A ~iolation of thia chapter or rulaa adopted by the 

~isaioner purauant to this chapter ia a violation of 
section 7lt.l6, subsection 2, paragraph •a•. The remedies and 
penalties provided by section 714.16, including but not 
limited to, provisions relating to injunctive relief and 
penaltiea, apply to violations of this chapter. 

Sec. 11. NEW SECTION. 521A.l9 RECEIVERSHIPS. 
1. The comaissloner shall notify the attorney general if 

the ooaalaaioner flnda that any aeller engaged in the business 
aubject to this chapter aeeta one or aore of the following 
conditional 

a. Ia inaolvent. :r ... 
~ 
Ul w ..... 
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b. Bas utilized trust fuoda for personal or business 
purposes in a manner inconsistent with this chapter and the 
amount of funds currently held ia trust ia lase than eighty 
percent of all payments .. de under the agree ... ts referred to 
in section 523A.l. 

c. Has refused to pay any just claim or de.and baaed on an 
agree~ent referred to in section SJlA.l. 

d. The commissioner finds upon investigation that a seller 
ia unable to pay any just claia or dem.nd baaed on aucb 
agreements which have been legally deterained to be just and 
outstanding. 

2. The attorney general aay apply to the district court in 
any county of the state for a receivership. Upon proof of any 
of the grounds for a receivership described in this aectioa, 
the court aay grant a receivership. 

Sec. 12. NEW SECTION. 523A.JO lMSURAMCI DIVISIOM'S 
REGULATOR~ FUND. 

The insurance division .. y authoriae the creation of a 
special revenue fund in the state treasury, to be known as the 
insurance division regulatory fund. Ca.aeacing July 1, litO, 
and annually thereafter, the coaalssioner shall allocate froa 
the fees paid pursuant to section 523A.J, one dollar for each 
agreement reported on an establisbaent perait holder's annual 
report for dspoait to the regulatory fund. tbe reaaindec of 
the fees collected pursuant to section 523A.J shall be 

deposited into the insurance revolving fundi provided, 
however, that if the balance of the regulatory fund on tn.t 
July 1 exceeds two hundred thousand dollars, ths allocation to 
the regulatory fund shall not be .. de and the total •um of the 
fees paid pursuant to section 5JlA.2 shall be deposited in the 
insurance revolving fund. The aoneys in the regulatory fund 
shall be retained in the fund together with any interest or 
earnings that ace earned on the balance. The .aneya are 
appropriated and, subject to authorization by the 
comaiaaioner, may be used to pay investigative expenses and 

; _., ...._, 
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the expenses of ceceivecabipe satabliabed pursuant to ssctloa 
521A.U. An an11ual asaea ... nt shall not be iapoaed U the 
current balance of tbe fund exceeds two buadced tbouaand 
dollue. 

Sec. ll. •• SEC'l'IOII. 523£.1 ftUS'f ruMD ISTABLISUO. 
1. If an agre ... nt ls aade by a person to furnish, upon 

tbe futurs death of a person naaed or iaplied in the 
agr .... nt, c ... tecy .. cchandiae, a alnlaua of one bundre4 
twenty-five psrcent of the wholesale coat of the cemetery 
.. rchandiae, baaed upon the current advertised pricsa 
available froa a .. nufacturer or wholesaler who has delivered 
tbe aa•• or substantially the s ... type of .. cchandiae to the 
aellsr during the last twelve aoatha, shall be and remain 
tcu.t funds until purcbaae of the .. cchandise or the 
occurrencs of the death of the person for whose benefit the 
fu~ were paid, unless the funds ace sooner released to the 
per8on .. king ths pa,.ant by autual co~aent of the parties. 
Pa,.enta otherwise aubjsct to this asction are not exempt 
.. celf because they ace hsld in certificates of deposit. 

2, The aeller shall k .. p copies of all price 
advertiaeaenta upon whicb the aeller relies to deterains tbe 
wholeaale cost. The copies of pries advectiaeaenta eo 
.. intained ahall bs aade available to the coaalasioner upon 
req~sst. The seller shall review wholesale coats no leas than 
annually and .. ke additional deposita as necessary to assure 
that the aaount held in trust is always equal to or in excess 
of one hundred twenty-five percent of the wholsaale cost of 
the .. cchandise. The sellec·and the aanufactucer or 
wholea~lec upon whose price the seller rsliea to detecaine the 
wholsaale coat shall not be coaaonly owned or affiliated. 

3. Interest or incoae earned on aaounta deposited in trust 
under this aubsection shall remain in trust under the same 
tee•• and condidons as the payments made under the agreement 
and pucc~aers shall have a right to a total refund of 
principal and interest or incoae in the svent of 
nonpe r focaance. 

~-- ·-· ___..._.. 
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4. If an agreement aubject to thia aubsection ia to be 

paid in installment payments, the aeller ahall deposit fifty 
percent of each payment in tcuat until the full aaount to be 
trusted has been deposited. If the agreeaent ia financed witb 
or sold to a financial institution, the agcee .. nt ahall be 

considered paid in full and the deposit require .. nta of thia 
section shall be satisfied within fifteen days after the cloae 
of the •onth of receipt of the funda froa the financial 
institution. 

This section does not apply to paymenta for merchandise 
delivered to the purchaser. Delivery includes storage in a 
warehouse under the control of the seller or any other 
warehouse or storage facility approved by the co..lasioner 
when a receipt of ownership in the na.e of the purchaser ia 
delivered to the purchaser, the .. rchandiae is insured against 
loss, the merchandise is protected against daaage, title haa 
been transferred to the purchaaer, the ••rchandiae ia 
appropriately identified and described in a .. nner that it can 
be distinguished from other ai•ilar it ... of .. rchandiae, the 
method of storage allows for vieual audita of the .. rchandiae, 
and the annual reporting requir ... nta of aection 12lE.2, 
subsection 1, ace satisfied. 

Sec. 14. NEH SECTION. 523&.2 DEPOSI~ 01 FUIDI -- RECORDS • 
- EXAMINATIONS -- REPORTS. 

1. a. All funds held in trust under section 5231.1 ahall 
be deposited in a state or federally insured bank, aavinga and 
loan association, or credit union authorized to conduct 
business in this state, or truat department thereof, or in a 
trust company authorized to conduct buainesa in this state, 
within fifteen days after the close of the .onth of receipt of 
the funds and shall be held as provided in paragraph •g• for 
the designated beneficiary until released pursuant to section 
52lE.l. 

b. The seller under an agre ... nt referred to in aection 
52lE.l shall maintain accurate recorda of all receipts, 

, • 
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eapenditurea, intereat or earnings, and diaburaeaenta relating 
to funds held in truat, and ahall .ate theae recorda available 
to the ~iaaioaer lor exaaination at any reaaonable ti .. 

upon requeat. 
c. The aeller ynder an agca ... ot referred to in aection 

52l&.l ahall file witb the coaaisaloner not later than Marcb 1 

of eacb ye•r a report including tbe following infor.ation' 
(1) The naae and address of tbe aellar and the naae and 

addceaa ot the eatabliabaent that will provide the cemetery 

.. rchandiae. 
'(2)' Then ... of the purcbaaer, beneficiary, and the aaount 

of each agree•ent under aection 5211.1 .. de in tbe preceding 
year and the date on which it was .. de. 

(l) The total value of agree .. nta aubject to section 
5llB.l entered into, the total ..aunt paid pursuant to those 
agree•enta, and the total amount depoaited in trust as 
required under aection 5218.1, during the preceding year. 

(4) Tbe .-ount of any pay .. nta received pursuant to 
agree .. nts reported ln previoua yeara in accordance with 
aubparagraphs (l) and (l) and tbe a.aunt of those payments 
deposited in truat for each purchaser. 

(5) The change in status of any trust account, foe each 
purchaser, any other a.aunts withdrawn fcoa trust and the 
reason foe each withdrawal. However, regular incrementa of 
intereat or income need not be reported on a yearly basis. 

(6) The naae and address of the financial institution in 
which trust funda were deposited, and the name and address of 
each inaurance ca.pany which funds agreements under section 
52]1.1. 

(7) The name and address of each purchaser of cemetery 
.. rc~andiae delivered in lieu of trusting pursuant to section 
5llB.l, and a description of that .. rchandiae for each 
purchaser. 

(8) The coaplete inventory of ce•etery .. rchandiae and ita 
location in the seller's possession that haa been delivered in 

lieu of trusting pursuant to section 523&.1. 

.:r .,. 
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(9) Other information reasonably required by the 
commissioner for purposes of administration of this chapter. 

The information required by aub~ragrapha (7) and (I) shall 
include a verified statement of a certified public accountant 
that the certified public accountant has conducted • physical 
inventory of the cemetery .. rchandise specified in 
subparagraph (8) and that each itea of that .. rchandise is ia 
the seller's possession at the specified location. The 
statement shall be on a fora prescribed by the ~issioner. 
The commissioner shall permit the filing of a unified annual 
report by a seller subject to both chapter salA and this 
chapter. 

The report shall be accompanied by a filing fee determined 
by the commissioner which shall be sufficient to defray the 
costs of administering this chapter. 

d. A financial institution referred to in paragraph •a• 
shall file notice with the coaaissloaer of all funds deposited 
under the trust agreement. The notice shall be on foraa 
prescribed by the commissioner and shall be filed not later 
than March 1 of each year. Each notice shall contain the 
required information for all deposita aade during tbe previous 
calendar year. For•s may be obtained from the ~issioner. 

e. Notwithstanding chapter 22, all records aalntained by 
the commissioner under thie subsection shall be confidential 
and shall not be .ade available for inspection or copying 
except upon approval of the ~isaionec or the attorney 
~eneral, 

f. The financial institution in which trust funds are held 
shall not be owned or under the control of the seller and 
shall not use any funds required to be held in trust pursuant 
to this chapter or chapter 566A to purchase an interest in any 
contract or agreement to which the seller is a party, or 
otherwise to inv~st, directly or indirectly, in the seller's 
business operations. 

;. 
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g. All funds required to be deposited for a purpose 
described in section 523E.l shall be deposited in a aanner 
consistent with one of the following• 

(1) The pay.ents shall be deposited directly by the 
purchaser in an irrevocable interest-bearing burial account in 
the n .. a of the purchaser. 

(2) ~e payaents shall be deposited directly by the 
purchaser in a separate account in the nace of the purchaser. 
The account aay be aade payable to the seller on the death of 
the purchaser or the designated beneficiary, provided that, 
until death, the purchaser retains the exclusive power to 
hold, aanage, pledge, and invest the funds in the account and 
may revoke the trust and withdraw the funds, in whole or ia 
part, at any ti ... 

(l) The ~,.ante ahall be deposited by the purchaser or 
the seller in a separate burial trust account in the name of 
the purchaser, as trustee, in trust for the na•ed beneficiary, 
to be held, invested, and adainietered as a trust account for 
the benefit and protection of the parao~ for whose benefit the 
funds were paid. The depositor shall notify the financial 
institution of the eaistence and tar .. of the trust, including 
at a •inimum the naae of each party to the agreement, the name 
and address of the trustee, and the na•e and address of the 
beneficiary. The account may be aade payable to the seller 
upon death of the designated beneficiary. 

(4) The payments shall be deposited in the name of the 
trustee, as trustee, under the ter .. of a master trust 
agreement and the trustee may invest, reinvest, exchange, 
retain, sell, and otherwise manage the trust fund for the 
benefit and protection of the person for whose benefit the 
funds were paid. 

In addition to the methods provided for in this section, 
the commissioner may by rule authoriae other methods of 
deposit upon a finding that that •ethod provides equivalent 
aaf~ty of the principal and interest or income and the seller 

· ..• -<1 
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does not have the ability to utilise any of the p~oceeds prior 
to performance. Money deposited under the aaster trust 
agreement may be commingled for investment purpoaes as long aa 
each deposit includes a detailed liating of the a.ount 
deposited in trust for each beneficiary and a aeparate 
accounting of each purchaser's principal, intereat, and inca.e 
is •aintained. Subject to the .. ater trust agre ... nt, the 
seller may appoint an independent inveataent adviaor to act in 
an advisory capacity with tbe truatee relative to the 
investment of the trust funds. The trust ahall pay the coat 
of the operation of the trust and any annual audit fees. 

The financial institution, or the trust departaent of the 
financial institution, in which trust funds are held .. y serve 
as trustee to the extent that the organisation haa been 
granted those powers under the laws of thia atate Qr the 
United States. The seller or any officer, director, agent, 
employee, or affiliate of tbe aeller ahall not aerve as 
trustee. 

2. In addition to complying with subsection 1, each aeller 
under an agreement referred to in aection 52lB.l ahall file 
annually with the commissioner an authorization for the 
commissioner or a designee to investigate, audit, and verify 
all funds, accounts, aafe-depoait boxes, and other evidence of 
trust funds held by or in a financial institution, 

l. The commissioner shall adopt rules under chapter 17A 
specifying the form, content, and coat of the forms for the 
notices and disclosures required by this section, and shall 
sell blank forms at that cost to any person on request. 

•· If a seller under an agreement referred to in section 
523£.1 ceases to do business, whether voluntarily or 
involuntarily, and the obligation to provide the merchandiae 
and services has not been assumed by another funeral home or 
cemetery holding an establian.ent permit issued under this 
chapter, all funds held in trust under section 523E.l, 
including accrued interest or earninga, shall be repaid to the 
purchaser under the agree•ent. 

, • 
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§, the ~isaioner aay require the performance of an 
audit of the aeller'a business by a certified public 
accountant if the ca..issioner receives reaaonable evidence 
that the seller ia not co.plying with this chapter. The audit 
shall be paid for by the seller, and a copy of the report of 
audit aball be delivered to the ~iaaloner and to the 
aeller. 

6, Thia cbapter doea not prohibit the funding of an 
agre ... nt otberwlae subject to aectiOA 52ll.l by insurance 
proceed& derived fr~ a policy iaaued by an insurance company 
authorised to conduct busineaa in thia atate. The seller of 
an agree .. nt aubject to this chapter whlcb ia to be funded by 
inaurance proceeds aball obtain all peralta required to be 
obtained under thia chapter and ca.ply with the reporting 
requir ... nta of thia section. 

S.c. 1§. IIEW SECTION. 52l£.§ SCOPI or CHAPTER -­

DIFIIII'l'IOIIS, 

1. 'l'hia cbapter applies only to the aale of cemetery 
.. rchandlae. 

2. Aa uaed in tbla chapter& 
a. •ea.etery .. rchandiae• ... ne grave aarkers, toabatonea, 

ornaaental .. rcbaodiae, and .anuaenta if the agreement doea 
not require installation witbin twelve aontha of the purchaae. 

b. •ca.alaaloner• ••ana the ca..isaioner of insurance or 
the deputy appointed under section 502.601. 

Sec. 16. NEW SEC'I'ION. 523£.6 COIU'LIANCE WITH OTHER LAWS, 
The seller of cemetery merchandise ahall comply with 

chapter 82 with respect to all contracts that are subject to 
regulation under thia chapter. A failure to comply is subject 
to the re•ediea and penalties provided in that chapter. 

Sec. 17. NEW SECTION. 523£.7 BOND IN LIEU OF TRUST FUND, 
1. In lieu of the trust fund required by sections 523£,1 

and 523£.2, a seller may file with the co .. isaioner a aurety 
bond that ia iasued by a surety caapany authorised to do 
buaineaa in this state and that ia conditioned on the faithful 

X 
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perfor .. nce by the seller of agre ... nts subject to this 
chapter. The liability of the surety extends to each 
agreement that is subject to this chApter and that is executed 
during the time the bond is in force and until perfor .. nce of 
the agreement or rescission of the agreeaent by autual consent 
of the parties; and, to the extent expressly agreed to in 
writing by the surety company under subsection l, paragra~ 
•b•, the liability of the surety extend• to each agre .. ent 
that is subject to this chapter aAd that was executed prior to 
the time the bond was in force aa4 ~til perfor .. nce of the 
agreement or rescission of the avr .... nt by autual consent of 
the parties. A buyer who is aggrieved by a breach of a 
condition of the bond covering the COQtract of that buyer .. y 
maintain an action against the bond, provided that if, at the 
time of the breach, the buyer is aware of the buyer's rights 
under the bond and how to file a clala against the bond, tba 
surety shall not be liable as a result of any breach of 
condition unleaa notice of a claia is received by the surety 
within sixty days following the discovery of tbe acta, 
oaissions, or conditions constituting the breach of condition, 
except as otherwise provided in subsection a. A surety bond 

submitted under this subsection sball not be canceled by a 
surety company except upon a written notice of cancellatioe 
given by the surety c~pany to tbe coaaisaioner by restricted 
certified mail, and the surety bond shall not be canceled 
prior to the expiration of sixty days after the receipt by the 
oo.miasioner of the notice of cancellation. 

a. If a seller becoae• insolvent or otherwise ceases to 
engage in buaineaa prior to or within sixty days after tbe 
cancellation of a bond au~ltted under sub•ectlon 1, the 
seller shall be deemed to have breached the conditions of tba 
surety bond with respect to all outstanding contracts subject 
to this chapter as of the day prior to cancellation of the 
bond. The commissioner shall .. il written notice by 
restricted certified mail to tbe buyer under each outstanding 

~· ... ... .,.. .~.~ 
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contract of the eallar that a claia against the bond aust be 
filed with the surety ~pany within sixty days after the date 
of .. i~lni of tbe notice. The surety coapany shall cease to 
be liable with respect to all agreeaants except those for 
which claiaa are filed with the surety ooapany within sixty 
days after tba date the notices are .. iled by the 
co.alasioner. 

l. If a surety bond is canceled by a surety company under 
any conditions other than those specified in subsection 2, the 
seller shall coaply with parairapba •a• and •b•c 

•· The sella~ eball coaply vltb tba trust requirements of 
••~tiona 53)1.1 and 521£.2 with respect to all contracts 
subject to this chapter that are executed on or after the 
affective data of cancellation of the surety bond, or the 
seller aay subait a substitute surety bond .. sting tba 

r~lr ... nts of subsection 1, but the seller aust coaply with 
aectlOAa 52llll.l and Ul£.3 with respect to any contracts 
executed on or after tbe effective data of cancellation of the 
earlier surety bond and prior to the date on which the later 
surety bond takes affect. 

b. Within sixty days after tbe effective date of the 
cancellation of the surety bond, the seller shall submit to 
the c~iaaioner an undertaking by another surety company that 
a substitute surety bond meeting the requirements of 
subsection 1 ia in effect and that the liability of the 
substitute surety bond extends to all outatanding contracts of 
the seller that were executed but not perfor .. d or 
extinguished prior to the effective date of the substitute 
surety bond, or the seller shall aubait to the commissioner a 
fiAAnolal atat ... nt accoapanied by an unqualified opinion 
baaed upon an audit perforaed by a certified public accountant 
licensed in this state certifying the total aaount of 
outstanding liabilities of the sellar on contracts subject to 
this chapter and proof of deposit by the seller in trust under 
sections 52lB.l and 531£.2 of either the a.ount specified in 

. __;,.;...,.. 
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sections 523£.1, including interest as set by the coa.issioner 
based on the interest which would have been earned had the 
funds been maintained in trust, with respect to all of those 
outstanding contracts or, where applicable, that delivery of 
merchandise has been made in coapliance with section 523£.1. 
The surety may require such security as is necessary to coaply 
with this section. Upon compliance by the seller with this 
paragraph, the surety company canceling the surety bond shall 
cease to be liable with respect to any outstanding contracts 
of the seller except those with respect to which a breach of 
condition occurred prior to cancellation and tiaely clai•s 
were filed. 

•· Section 523E.2, subsection 1, paragraph& •b•, •c•, and 
•e•, subsection 5, and, to the extent it is applicable, 
subsection 6, apply to seller& whose agreements are covered by 
a surety bond maintained under this section, and section 
523£.2 continues to apply to any agreements of those sellera 
that are not covered by a surety bond aalntalned under thia 
section. 

5. Upon receiving a notice of cancellation of a surety 
bond, the commissioner shall notify the seller of the 
requirements of this chapter resulting fra. cancellation of 
the bond. The notice •ay be in the for• of a copy of tbis 
section and sections 523E.l and 523E.2. 

6. Upon receiving a notice of cancellation, unless the 
seller has complied with the requirements of this section, tbe 
attorney general shall seek an injunction to prohibit the 
seller from aaking further agr .... nts subject to this cbapter 
and shall commence an action to attach and levy execution upon 
property of the seller when the seller falls to perfor• an 
agreement subject to this chapter, to the extent necessary to 
secure compliance with this chapter, and the county attorney 
aay bring criminal charge& under section 52lE.l5. 

7. The surety under this section shall not be owned or 
under the control of the seller. 

Sec. 18. NEW SECTION, 523£.8 DISCLOSURES. 

-----------------
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1, every agreeaent for c .. etery .. rcbandlse under this 
chapter shall be written in clear, understandable language and 
shall be printed or typed in easy-to-read type, alae, and 

style, and sball1 
a. Identifr the seller, the salesparaon'a per•it and 

establis~ent ...a and per•it nw.ber, the expiration date or 
the salesperson's per•lt, the purchaser, aad the person for 
vha. the c ... tery .. rcbandlse is purcbaaed if other than the 
purchaser. 

b. specify the ce•etery •erchandlae to be provided, and 
the coat or each .. rchaodiae it ... 

c. State cl .. rly tba conditions on wbicb subatltutlon will 
be' allowed. 

d. Set forth the total purchase price and the teras under 
which it is to be paid. 

e. State clearly whether the air .... nt is a guaranteed 
price contract or a nonguaranteed price contract. 

f, State clearly whether the aire ... nt is a revocable or 
irrevocable contract, and who has tbe authority to revoke the 
contract. 

g. State tbe aaount or percentaie of .aney to be placed in 

trust. 
b. Explain the disposition of tbe interest and disclose 

what fees and expenses .. y be charged i( incurred. 
1. Specify the purchaser's rliht to cancel and damages for 

cancellation, if any. 
j. State the naae and address of the coaaissloner. 
a. Every agre .. ent shall be signed by the purchaser and 

the sellar. 
Sec. lt. NEW SECTION. 523£.9 ESTABLISHMENT PERMITS. 

1. A parson, as defined in section •.1, subsection 13, 

shall not engage ln the business of sellini, promoting, or 
otherwise entering into agreements to furnish, upon the future 
death of a person na.ed or implied in the agre .. ent, cemetery 
.. rcbandise vltbout an establisn..nt per•it aa provided for in 

l: ,.. 
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this section. An establishment doing business shall obtain a 
permit for each location. 

2. An applicant for a perait under this section shall 
submit to the c~issioner an application on a fora provided 
by the commissioner. The co.-iasioner shall perait 
application for a permit under section S2JA.9 on the saae fora 
as for this section provided the scope of sales by the 
establishment is clearly indicated to include funeral 
services, funeral merchandise, or cemetery .. rchandise, or a 
combination of any of these. The application shall include at 
a minimum the following inforaation1 

a. The name and location of the applicant's business. 
b. The name and location of the provider who will provide 

the cemetery merchandise. 
c. The name and addreas of each owner, officer, or other 

official of the applicant's busioesa, or ia the event that the 
applicant is a corporation, tbe ..-es and addresses of tbe 
chief executive officer and tbe -..bars of the board of 
directors. 

d. The types of ce .. tery .. rchandise to be sold. 
An application for a perait pursuant to this section shall 

be accompanied by a copy of each sales agre .. ent the perait 
holder will use for salea of oeaetery merchandise under 
section S2JE.l. 

A permit holder shall infora the coa.issioner of changes in 
the information within thirty days of the change. 

1. The applicant for a peralt shall subalt a fee in the 
AMOunt of fifty dollars' provided, however, that lf an 
lppllQint also applies tor or bel a peralt under eeotion 
i2JA,t, no additional fee ehall be required under tble 
eubeectlon. 

4. Permits granted under this section are not assignable. 
5. Upon the filing of an application for a permit, the 

commissioner shall issue the perait unless the coa.isaioner 
finds any of the following: 

a. The applicant is insolvent. 

:,A ~,.;.. 
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b. !be applicant baa failed to coaplr witb any tar•• or 
conditions of this chapter and that failure is deemed by the 
coa.issioaer to substantially iapede the applicant's ability 
to abide by this chapter. 

c. !he applicant has been convicted of a cri•inal offease 
involving dishonesty or false stat .. ent. 

d. The applicant cannot provide tbe ceaetery aerchandise 
the applicant purports to sell. 

6. If the ~iasioner does not grant the permit, the 
coaaissioner shall notify the applicant ia writing of the 
denial and the reasons for the denial. Tbe caa.lssioner shall 
approve or deny every application for a license within ninety 
daye after the filin9 thereof, but any failure of the 
coaaisaioaer to act within that ti .. period shall not be 
deeaed to be an approval of the application. 

Sec. 20. UN SEC'l'IOII. 5211.10 SALES PERHI'l'S. 
1. An individual shall not sell, proaote, or otherwise 

enter into an atre ... nt to furniab, upon the future death of a 
person aaaed or iaplled in the agre ... nt, c ... tery .. rchandiae 
without a perait as provided for ln tbis section. An 
individual perait holder ~at be an eaployee or agent of an 
establisbaent which holde a perait pursuant to section 52JE.9 
and vbicb can deliver the cemetery .. rcbandlse being sold. 
The establishment is liable for the acta of its employees and 
a9enta, independent or otherwise, perfor~ in the course of 
obtainln9 or attemptin9 to obtain an agre ... nt for the sale of 
.c ... tery •erchandise under section 52lE.l. 

a. An applicant for a per•it under this section shall 
subalt to the coaaisaioner an application on a fora provided 
by the co.alesloner. The ca.aiseloner shall perait 
application for a perait under section S23A.l0 on the saae 
fora as for thie section provided the scope of sales by the 
individual is clearly indicated to include funeral services, 
funeral merchandise, or cemetery merchandise, or a combination 
of 4ny of these. The application shall include at a •inimua 
the following infor~tion1 

..--. 
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a. The name and address of tbe applicant. 
b. The name and addresa of the applicant'& e~loyer or tbe 

establishment on whose behalf the applicant will be aaking or 
attempting to make sales, and, if different, the na•e and 
address of the provider who will provide the cemetery 
merchandise. 

A permit holder shall infora the caa.issioner of changes ln 
the information within thirty days of the change. 

l. The permit shall be de ... d effective upon filing the 
application with the comaissioner. The per•it shall disclose 
on its face the permit holder's eaployer or the eatabllshment 
on whose behalf the applicant will be .. king or attempting to 
make sales, the permit number, and the expiration date. A 
permit under this section shall expire one year froa tbe date 
the application is filed. 

4. The application fee shall ~ five dollara1 provided. 
however, that if an applicant also applies for or has a peralt 
under section 523A.l0, no additional fee shall be required 
under this subsection. 

S. Permits granted under thla section are not aaeignable. 
6, The commissioner aay revoke a per•it if the 

commissioner determines that the permit bolder has been 
convicted of a criminal offense involving dishonesty or falae 
statement or that the establishment cannot provide the 
cemetery merchandise the establlahaent purports to sell. 

Sec. 21, NEW SECTION, 52lB.ll INVESTIGATIONS. 
The attorney general or the caa.issioner •ay, for the 

purpose of discovering violation& of this chapter or any rules 
adopted under this chapter• 

1. Investigate the busineaa and examine the books, 
accounts, records, and files u .. d by every per•it holder under 
this chapter, 

2. Administer oaths and affiraations, subpoena witnesses, 
receive evidence, and require the production of documents aDd 
records in connection with an investigation or proceeding 

being conducted pursuant to this chapter. 

~ • 
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l. Apply to the district court for iaauance of an order 
requir1Dg a person'• appearance before the coaaissioner or 
attorney general, or a designee of either or both, in cases 
where tbe person baa refused to obey a subpoena issued by tba 
coaeissioner or attorney general. ~he person may also be 
required to produce documentary evidence geraane to the 
subject of the investigation. Failure to obey a court order 
under thia subsection constitutes contempt of court. 

Sec. 33. NEW SECTION. 52]1.12 SUSPINSIOH OR REVOCATION 

or PERIIIft. 
1. ~e co..iasloner .. ,, pursuant to ~pter 17&, suspend 

or revoke any perait iaeued pursuant to this chapter if the 
ca.aiasioP&r finds •ny of the following• 

a. 'he perait bolder has violated any provisions of this 
chapter or any rule adopted under thia cbapter or any other 
state or federal law applicable to the oonduct of the perait 

bolder'• bualneaa. 
b, AAy fact or condition exists which, if it had existed 

at the tiae of the original application for the per•it, would 
have warranted the comalasloner refusing originally to issue 
the perait. 

c. The permit holder is found upon investigation to be 
insolvent, in which case the per•lt shall be revoked 

i-diately. 
d. The perait holder, for tbe purpose of avoiding a 

trusting requireaent under section 523A.l or 52lE.l, 
attributes amounts paid pursuant to the agreement to funeral 
merchandise or ceaetery merchandise that is delivered under 
section 52lA.l or to cemetery aerchandise rather than to 
funeral services sold to the purchaser. The sale of funeral 
services at a lower price when the sale is aade in conjunction 
with the sale of funeral merchandise or ceaetery merchandise 
to be delivered pursuant to section 52lA.l than the services 
are regularly and customarily sold for when not sold in 
conjunction with funeral merchandise or c ... tery merchandise 
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is evidence that the permit holder is acting with the purpoae 
of avoiding a trusting requirement under section 52lA.l or 
52lE.l. 

e. The per~it holder is found upon investi~ation to have 
engaged in a deceptive act or practice or has deliberately 
aisrepresented or omitted a aaterial fact relative to the aale 
of funeral services, funeral .. rchandise, or c ... tery 
aerchandise under this chapter, 

2. The commissioner aay, on good cause shown, suspend any 
permit for a period not exceeding thirty days, pending 
investigation. 

Except as provided in the preceding paragraph, a peralt 
shall not be revoked or suspended except after notice and 
hearing in accordance with chapter 17&. 

3. Any permit holder aay surrender a perait by delivering 
to the commissioner written notice that the pecait holder 
surrenders the permit, but the surrender shall not affect tbe 
perait holder's civil or criminal liability for acts caaaitted 
before the surrender. 

4. Revocation, suspension, or surrender of a perait does 
not impair or affect the obligation of any preexisting lawful 
contract between the permit holder and any persoa. 

Sec. 2l. NEW SECTION. 523£,1) PROSECUTIO. fOR VIOLATIONS 
OF LAW. 

If the caa.issioner believes t~t grounds exist for the 
criainal prosecution of persona a~ject to this ~pter foe 
violations of this chapter or any other law of thil state, the 
~isaioner aay forward to the attorney general or the county 
attorney the grounds foe the ballet, including all evldenca ln 
the coaaissioner's possession, ln order that the attorney 
general or the county attorney aay proceed with the aatter as 
deemed appropriate. At the request of the attorney general, 
the county attorney shall appear and prosecute the action wben 
brought in the county attorney's county. 

Sec. 24. NEW SECTION. 52JE,l4 INJUNCTIONS. 

"':tl. ·•'··-~· .v-·.!:tco. ......... ~ 
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the attora.y general aay apply to the district court in any 
county of tbe state for an injunction to restrain a person 
subject to this chapter and any agents, eaployees, or 
associates of the person froa engagin9 in conduct or practices 
deeaed contrary to the public intereat. In any proceeding for 

. an injunction, the attorney general aay apply to the court for 
the lasuance of a subpoena to require the appearance of a 
defendant and the defendant's agents and any documents, books, 
and recorda geraaae to the hearing upon tbe petition for an 
injuBCtion. Upon proof of any of the offenses described in 
the petition for injunction the court aay ~rant the 
injunction. 

Sec, 25, NEW SECTION. 523£.15 n&ODULENT PRACTICES. 
A peraon who coaaits any of the following acts coamlta a 

fraudulent practice and is punlabable as provided in chapter 
114& 

1. lnovin9ly fails to coaply wltb any requireaent of this 
chapter. 

2. lnovlngly ..tea, causes to be aade, or subscribes to a 
talaa atate .. nt or representation in a report or other 
docuaent required under this chapter, or renders such a report 
or docuaent aisleadin~ through tbe deliberate omission of 
inforaation properly belonging in the report or document. 

l. Conspire& to defraud in connection with the sale of 
ceaetery aerchandiae under thia chapter. 

~. rails to deposit funds in coapllance with section 
5211,1 1 or withdraws funds in a aanner inconsistent with this 
chapter. 

5. lnowlnglr sells or offers c ... tery aerchandise without 
an establisbaent perait. 

6. Deliberately aisrepresents or oaits a material fact 
relative to the sale of cemetery aerchandise under this 
chapter. 

Sec. 26, HEN SICTIOH. 523£.16 RULES. 

.... .,.. .... - ,., ... ,......_.,._ 
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The co .. issioner may adopt rules necessary to administer 
this chapter, in accordance with chapter 17A. 

Sec. 27. NEW SECTION. 5231.17 CEASE AHD DESIST ORDERS. 
If an audit or investigation provides reasonable evidence 

that a seller has violated any provisions of this chapter or 
any rule adopted under this chapter, the ca..issloner may 
issue an order directed at the seller to cease and desist fro. 
engaging in such act or practice. 

Sec. 28. NEW SECTION. S23E.ll VIOLATIONS AND PENALTIBS, 
A violation of this chapter or rules adopted by the 

coamissioner pursuant to this chapter ie a violation of 
section 714.16, subsection 2, paragraph •a•. The r .. edies and 
penalties provided by section 71t.16, including but not 
limited to, provisions relating to injunctive relief and 
penalties, apply to violations of this chapter. 

Sec. 29. NEW SECTION. 5238,19 RECEIVERSHIPS. 
1. The commissioner shall notify the attorney general if 

the commissioner finds that any seller engaged in the business 
subject to this chapter .. ets one or aore of the following 

conditions: 
a. Is insolvent. 
b. Has utilized trust funds for personal or business 

purposes in a manner inconsistent with this chapter and the 
amount of funds currently held in trust is leas than ~ifty 
percent of all payments made under the agreements referred to 

in section 523E.l. 
c. Has refused to pay any just clala or d ... nd baaed on an 

agreement referred to in section 523£.1. 
d. The commissioner finds upon ~nvestigatlon that a seller 

is unable to pay any just claia or demand baaed on such 
agreements which have been legally determined to be just and 

outstanding. 
2. The attorney general aay apply to the district court in 

any county of the state for a receivership. Upon proof of any 
of the grounds for a receivership described in this section, 

tbe court .ay grant a receivership. 

" • 
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lee. 30, MEW &~ION. 523£.20 IM&URANCE DIVISION'S 

REGULATORY FUIID. 

The insurance division .. Y aut~riae the creation of a 
special revenue fund in the state treasury, to be known as the 
lneurance division regulatory fund. CO...ncing July 1, 1990, 
and annually thereafter, the ca..isaioner aball allocate from 
the fe!'e paid pursuant t.o section 5231.2, one dollar for each 
agre ... nt reported on an establishaent perait holder's annual 
report for deposit to the regulatory fund. The reaainder of 
the fees collected pursuant to section S23E,2 shall be 
deposited iDto the insurance revolvlnv fundJ provided, 
bowever, tbat if the balance of the regulatOtf fund on that 
July 1 exceeds tvo hundred thousand dollars, the allocation to 
tbe regulatory fund shall not be aada and the total sum of the 
Ieee paid pursuant to section 5231.2 ahall be deposited in the 
insurance revolving fund. The aoneys in the regulatory fund 
•ball be retained in the fund to9ether with any interest or 
earnings that are earned on the balance. The DOnays are 
appropriated and, subject to authorlaation by the 
co .. issioner, .. Y be used to pay investigative expenses and 
the expenses of receiverships established pursuant to section 
5231.19. An annual assessment shall not be imposed if the 
current balance of the fund exceeds two hundred thousand 
dollars. 

Sec. ll, M£N SECTION, S66A.l2 RECORDS, 
A cemetery subject to any trust requireaent under this 

chapter shall file a copy of its report to the district court 

with the consuaer protection division of the department of 
justice within seven days of filing the report with the 
district court, but in any event, not later than March 1 of 
each year. The cemetery shall maintain accurate records of 
all receipts, expenditures, interest or earnings, and 
diaburse .. nta relating to funds held in trust. 

Sec. 32, MIN SECTION. 566A.ll VIOLATIONS AND PENALTIES. :z:: ... 
~ 
(.) ..... 
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A violation of this chapter or rules adopted by the 

attorney general pursuant to this chapter is a violation of 
section 714.16, subsection 2, paragraph "a". The remedies and 
penalties provided by section 714.16, including but not 
limited to, provisions relating to injunctive relief and 

penalties, apply to a violation of this chapter. 

Sec. 33. CODIFICATION. 
The Code editor shall entitle new chapter 523E, as enacted 

in this Act, as •sales of Cemetery Merchandise". 

523E.3 and 523E.4 shall be reserved. 
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