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A BILL FOR

1 An Act relating to the duties of the department of inspections
2 and appeals in the appeal and hearing processes oI the state
3 department of transportation.

.4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF TEE STATE OF IOWA:
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Section 1. Section 321.211, unnumbered paragraph 1, Code '
1989, is amended to read as follows:

Upon suspending the license of any a person as authorized,
the department shall 1mmediazely notifv the iicensece in
writing and upon the licensee’'s reqguest shall afferd the
Licensee an opportunity for a hearing before the d:rreector-or

the-direckorts-anthorired-agent department of inspections _and

appeals as early as practical within not-te-exceed thirty days

after receipt of the request. The hearing shall be heid 1in

the county in which the licensee resides unless the department

of ingpecticns and appeals and the licensee agree that suehn

the hearing may be held in some other county cr by telephone
conference. Upon sueh the hearing the drrecter-or-che

directoris-authorrzed-agent department of inspections and
—_— . - - B

appeals may administer oaths and may issue subpcenas for the
attendance of witnesses and the production of relevant books
and papers anc may require a re-examization ¢l the licensee. . ‘

9}
Upon gnehr the nearing and issuance of a recommendaricn by tne

s
-

O
T

depariment <f 1nspecticns andé appeais, the 3iLarte departmen

]
"

rransportation snalh either rescind its order of suspension

{ovr good cause may extend the suspension of aceh the licernse

wr revoke anek the license. There 1s appropriated each year

from the road use tax fund to the department ¢l transportation

one hundred seven thousand dollars or as as much thereof as

may-be 15 necessary to be used to pay the cost of notice and

personal delivery of service, t£ as necessary tc meet the

notice requirement of this secticn. The department shall .
promutgate adopt rules governing the payment cf the cost of

perscnal delivery of service, The reinstatement fees

coriected under section 321.191 shall be deposited in the rcad

use tax fund in a manner provided in section 32:.192, as

reimbursement for the costs of notice under this section.

This cection does not preclude the director from attempting ro
effect an intormal settlement under chapter 174. .

Sec. 2. Section 321E.19, Code 3989, is amended o read as
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follows:

32LE.L9 PERMIT SUSPENDED, CHANGED, OR REVOKED.

Upon complaint by local authorities cr on the department’'s
own initlative and after notice and hearing befere one or more

members of the permit issuing body in the case of locel

authorities or the department of inspections and appeals Zor

permits issued by the state department cf transportation,

permit privileges uncder this chapter may be suspended,
changed, or revoked in whole or in part by Lhe 1lssuing
authrority for willful failure to compiy with any-proviaiens a
provisian of this chapter, er-with-amy a rule adopted under
gutnertay~of tnis chaprer, ¢r with-amy a term, condition, or
limitation of the permit,

Sec. 3. Section 322.9, unnurpered paragraphs 1 and 2, Code
1989, are amended to read as follows:

The departmmeant may revcke or suspend the license of any &
retail motor vehicle dealer 15, after notice anc hearing by

the departmert of inspectionsg and appeals, 1t finds that tho

licensee has been guilty of amy an act which would rave-been
be a ground for the denial of a licernse under section 3722.6.
Wirnesses-ahati-recetve-the-same-compensatron-pravided-in
sectron-622-69-and-shati-be-compensated-from—£unds
approprracted-to-the-departments

The department t9-£farther-anthoerrzed-te may revoke or
suspend the license of any a retail motor vehicle dealer 1f,

after notice and hearing by the department of inspections and

appeals, it finds that suekh the licensee has been convicted or
has forfeited bail on three charges of:

Sec. 4. Section 322.24, Code 1389, is amended 45 read as
follows:

322.24 HEARING.

The director-sf-tranaportatron-shatrt-have-the-powar-fro

state cGepartment of transportation and the department of

inspections and appeals may lssue subpoenas to compel the

attendance of witnesses and the preduction of documents,
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papers, bocks, records, and cther evidence betare-cnhre-dirsetor

in any matter over which the direeter respective department
has jurisdiction, control, ¢r supervision pertaining to thls
chapter.

It amry a person shati-refnse refuses to cbey any-2ueh a
subpoena, er to give nestimeny, or to preduce evidence as
required thereby, any a judge cof the disirict court of the
state of Iowa in and fcr Polx ccunty may, upon application and
proot of saek the refusal, make an order awarding process of
subpoena, or subpoena duces tecum, cubt of the waxrd court, for
the witness to appear b&fore the direeker-anrd respective

department, to give testimony, and to produce evidence as

&

required thereby. Upon filing suen the order in the ofttice of
the cierk of =até the district court, the clerx shall issue
process of subpoenasy as directed, under the seal of sard the
court, requiring the person tc whom it is directed to appear
at the time and nlace thneretn desigrated. .
sec. 5. Secticn 322A.6, unnumbered paragrapn 2, Code 1983,
i amended to read as £olicws:
An applilcant seck:ing permission te entar intc a franchise
for additional representaticn of tne same iine-maze in &
community shall deposit with the department a: the time cthe
application 1s fi1ied, an amcunt of money to be determined by

the department of inspecticns and appeals to seense-the

payment-of pay the costs and-expenses of the hearing. Phe

applicant-skati-pay-the-costs-of-the-nearings

Sec. 6. Section 322A.17, Code 1989, is amended to read as '
follows:
322A..7 JUBTEIAL REVIEW.
A_decision of the department of inspections and appeais is
subiect to review by the state department of vransportation,
whose decision is final agency action for the purpcse of
Judicial review.
Judicial review of actions of the state department of .

tnspestians-and-appeals transportation wmay be scught 1n the




manner provided for in section 322..10.

Sec., 7. Sectilcn 322B.6, unnumbered paragraph 1, Code 1989,
is amended to read as follows:

The department may revoke, suspend, or deny refuse the
license of a mcbile home dealer, mobile home manufacturer,
mobille home distributor, manufacturer's representative, or
distributor's representative, as applicable, in-aeesrdanece
with-the-provisiens-of-chapter-17& if the department finds
that the mobile home dealer, manufacturer, distributor, or
representative is guilty of any of the following acts or
offenses:

Sec. 8. Section 322B.6, Code 1989, is amended by adding
the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. In accordance with chapters 10A

5

and 17A, each person whose license or application s revoxed,
suspended, or refused shail be provided an opportunity far a
hearing before the department of iaspections and apoeals.

Sec. 9. Sectiocn 322C.6, unnumbered paragraph I, Code 19895,
is amended to read as follows:

Pre A license ef-a-persen 1ssued under section 322C.4% or

322C.9% may be denied, revoked, ¢r suspended, after opportunity

for a hearing before the department of inspecticns and appeals

in accordance with chapters 10A and 174, 1f the-departmens

firnds it is determined that the licensee or applicant has done

any of the following:

Sec. 10. Section 325.11, Code 1989, is amended to read as
follows:

325.11 RULES OI' PROCEDURE.

The department shall adopt rules geverning for the
procedure to be followed in the filing of applications and in

3

the department of inspections and appeals shall adcpt rules

for the conduct of hearings.
Sec. 11. Section 325.13, subsecticon %, Code 1989, is
amended to read as follows:

5. Upon receipt of any-protests a protest complying with
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subsection 3, the department shall request the department of

[

inspections and appeals to set the matter for hearing not iess

than ten days following the expiration of the time in which

protests may be made and, The department of Inspectlons and

appeals shall give notice to all persons who have filed
protests of the time and place of the hearing.

Sec. 12. Section 325.17, Code 1489, is amended to read as
follows:

325.17 PESPIMONY-REECEIVABEE UNCONTESTED CASE PROCEDURE.

Phe 1f no protest is filed, the department shalil consider

the applilication and any ebjections-fried-tnereto-und-may-hear

testrmony-to-atd-it relevant evidence in determining the

prepriety of granting the application.

Sec. 3. Section 325,19, Code 31989, is amended to read as
follows:

325.19 EXPENSE OF EFEARING.

The appiican: shall pay ail the costs and-expenses of the
nearing ard-necessury-prelimtnary-tnvesciganren-ir-connectron
rnerewit® before the application aska*i-be .5 granted. The

department of ingpect:ons and appealis shall esvablish

approprlate fees which shall be paild to the departirent uc-the

time-the-apptieatton-tg-fited of inspecticns and appeals.

Sec. 14, Section 325.21, Code 1989, is amenrded to read as
tollows:

325.21 dJBBIE€IAE RLIVILW.

A decision of the department of inspect.ons and appeals 1g

subject to review by the state department ¢f rransportaticn.

Jjudicial review of the decisions and actions of the department

0f transportation may he sought in accordance with the-=erms

sf-rhe-towa-admintstrative-procedare-aet chapter 17A. Sueh
The petitioners must file with the clerk of the district court
a bond for cecsts in the sum of not less than fjve hundred
dollars.

Sec. 15. Secticn 329,25, unnembered paragraph 1, Code

188G, 1g amended to read as foliows:
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A certificate of convenience and necessity shall not be
2 sold, transferred, leased, or assigned, nor shall any a

3 contract Or agreement with reference to or affecting any a
4

certificate be made without the written approva: of the

(%]

department. The department may request the department of

& inspections and appeals to hold a kearing at-tas-drseretisn

7 and. The department of transportation shall approve the sale,

8 transfer, lease, or assignment upon a finding by the

9 department of inspections and appeals that there has been

10 continuous service under the certificate for at least ninery

11 days prior to the transfer, and that the transferee is [it,

12 willing, and able to perform the coperations authorized by the

13 certificate, and that the transfer 1s consistent with the

14 public interest. Pending determination ©f an application

15 filed with the department for approval of a saie, transter,

16 lease, or assignment, the department may ¢rant temporary
.7 approval of the proposed operation upon a finding of good

18 cause.

19 Sec. 16. Section 327.16, Code 1989, is amended to read as
20 follows:

21 327.16 REVOCATION OF PERMIT.

22 For just cause, after due hearing conductec by the

£

23 department of inspections and appeals, the state department

24 transportation may at any time alter, amend, or revoke any a
25 permit issued. If the holder of the perm:it or the holder's
26 agent persists in a violation of amry a prescribed safety

27 regutacron-prescribed-by-the-department rule, the department
28 may recemmend-revocation-of-3aitd revoke the permit and-sueh
29 vieiarron-shati-be-grounds-£for-sueh-revecaston,

30 Sec. 17. Section 327a.4, Code 1983, 1s amended to read as

31 follows:

32 327A.4 DISPOSAL OF CERTIFICATE.
‘ 33 Wnenever-any If a person shati-£rie files an application
'?4 with the department am-appireation for authoriiy to sell,

transfer, lease, or assign a certificate of convenience and
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necessity ilssued under the-provisrons-sf this chapter, the

department shall request the department of ingpecticns_and

appeals to fix a date for hearing thereon-ard. The state

-

departnent of transportation shall cause a natice addressed o

he citizens of each county through or in which the propesed
service will be rendered to be published in aeme a newspaper
of generai circulaticn in each such county, once each week for

two consecutive weekss-amd. The department shall notify each

liquid transport carrier holding a certificate, issued by the
department, to transport over, in, cr through the area
described in the appiicaticn, by maiiing notice of the hearing
to each such carrier at least ten days before the date fixed
for nearingy-and-the-prevrsrons-of-eghaprer, Chapter 3257
tnetusrve-of and this chaprer snarl, tnsofar as appropriate
be, are applicable 2o the sasd hearing.

Sec. 18. Section 327A.14, Code 1989, isg amended to read as
follows:

327A.14 PRIOR SZRVICE -- RIGHTS TRANSFERRED QR ASSICNED.

apy A liqu:d transport carrier act:vely and ccntinuously

engaged in husinesy &5 such between the ftirst day <f December,

1956, and :he fourteenth day of Jancary., 1957, skall be issued
a certificate of convenience and necessity covering axl points
n this state to aill arher poeints in this state, and all
routes and areas in this state, provided-shae if tns
application therefor-shati-be 15 made within s:xty days afrer
May 17, 1957. Ne-rtghts Rights so granted may shail not be
sold, leased, transferred, cr assigned t0o any a perscon engaged
directiy or indirectly in the transportaticn for hire of
iiquid products in bulk or freight in interstate commerce or
in intrascate commerce, in this or any other state, or the
District of Columbia, or to any person engaged in the leasing
of equipment for such purposes, except sueh rights as which
are actively being exercised at the time of saie, lease,

trancfer, or assignment; previded; however, rights so granted

o))

mav be soid, leased, transferred, or assigned ftc ary a perscn
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who has not engaged directly or indirectly in the
transportalion for hire of liquid products in bulk or frelght
in 1nterstate or intrastate commerce prior to the date of sueh
the transfer, or to amy a perscn wno has net prior to gnch
that date engaged in the leasing of equipment for seeh that

5 not be necessary for the

purpose, and en-hearing it shaiti
department ef-ingpeections-and-appeals to find that sueh the
sale, lease, transfer, or assignment 1S necessary in the
public interest. Before any rights may be sold, leased,
transferred, or assigned, application therefer shall be filed
with the department of transportation, which shall ftx reguest

the department of inspecticns and appeals to set a dare for

hearing thesreon on the application, and the-provisrens-of

section 327A.4 shati-be is applicable therete. Rights

actively being exercised may be sold, leased, transferred, or
assigned to any a person engaged in the transportation for
hire of liquid products in bulk or freight under the

conditions hereinafecer set forth in this section:

i. H#Whenever When an applicaticn for & sale, lease,
transfer, assignment, consolidation, merger, or acquisition of
control s filed with the department, if en atter a hearing by

the department of inspecticns and appeals, the department o

£

transportation finds that ta3 the proposed purchaser, lessee,
transferee, or assignee is fit, willing and able, and-tbt that

the proposed seller, lesscr, transferor, or assigner has not
abandoned, suspended, or discontinued operations, ard-te} that
the transaction proposed will be consistent with the public
interest, and that the conditions ¢f this section have been or
will be fulfilled, the department of transportation may enter
an order approving and authorizing sueh the sale, lease,
transfer, assignment, cecnsolidation, merger, or acquisiticn of
control, upon suel terms and conditions as it ahati-£ind [inds
to be just and reasonable and with smeh modifications as it
may prescribe.

2. Excepi as otherwise provided in subsection i, 1t =nati

_8_.
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pe :5 unlawful fcr any a perscn to accemplish or effectuate,
cr o participate in accomplishing or effectuating, the
control or management in a common interest of any two or more
perscns engaged in the transportation for hire of liguid
products in bulk or freight or «wf one or nore persons soO
engaged, however such result 1s attalned, whether directly or
indirectly, by use of common directors, officers, or
stockheolders, a holding ¢r lnvestment company or companles, a
voting trust or trusts, or in any other manner whasgoever.

3. The depariment ts-hereby-antherrzed may, upon
complaints or upon its own initiatlive without complaint, but
after-nocicer;-—and-heartng;-#o investigate and determine
whether any a person is viclating the-previstens-of this
section. It the department finds upon investigaticn that any
a perscn is viclating the-provisiemrs-ef this sectlion, it

shali, by-eorder after a hearing conducted by the department o~

inspecticns and appeals, require sueh the person to take aneh

action consistent with the-previszons-of this chapter as-may
pe-necessparyr—rn-tre-opraran-af-the-depgremens; to prevent

cont tnued vieciation ©f sveh-previsiens this secrion.

Sec. 1Y. Section 327C.8, Code 1989, is amended to read as
tollows:

327C.8 OBJECTIONS -- HEARING.

Any A person directly affected by the propesed
discontinuance of amy an agencyy may file written objections
with the departments stating the grounds for 3areh the
objections, within fifteen days from the time of the
publication of the notice as provided in secticn 327C.7. Upon

the filing of sweh objections the department shall request the

department of inspections and appeals shati-fizx-the-trme-and

viace-for to hold a hearing, which shall be held within sixty
days from the filing cf sueh the objections. Written rotice

of the time and place of sueh the hearing shall be mailed by

the department of inspections and appeals to zhe railroad

corpeoration and the person filing objections af least ten days

._9_
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prior to the date fixed for suven the hearing.

Sec. 20. Section 327C.12, Code 1989, i1s amended to read as
follows:

327C.12 AID FROM COURTS.

The department ¢r the department of 1nspections and appeals

may invoke the aid of any court of record ir the state in
requiring the attendanrce and testimony of witnesses and the
production of books, papers, tariff schedules, agreements, and
other documents. Any-court-having-jurradietion-of-the-taguiry
shati;-tn-cage-of-the-refusat-of-any If a person refuses to

obey a subpoena or other process, a court having jurisdiction

of the inguiry shall issue an order requiring any of the

officers, agents, or empioyees of any a carrier or other
person to appear pefore the either department and produce all
books and papers required by uneh the order and testify 1in
relation to any matter under investigation,

Sec. 21. Section 327C.17, Code 1989, (5 amended to read as
follows:

327C.1/ WHEN ORDER EFfECTIVE -- VIOLATIGN.

If any a railrocad failsy-negteetss or refuses to comply
with ery a rule or order made by the state departmen: of

transportation or the department of Inspections and appeals

within the time specified, it-ahati the railrcad 1s, for each

day of such failure, be subject to a schedule "two" penalty.
Sec. 22. Section 327C.19, Code 1989, is amended to read as
follows:
327C.19 JYbiciAab REVIEW.
A decision of the department of inspections and appeais :§

subject to review by the state department of transportation.

Judicial review of the actions of the state department of

transportaticn may be sought in accordance with the-terms-of

the-ifowa-adminretrative-procedure~ket chapter 17A.

Sec. 23. Section 327C.20, Code 1988, is amendeé¢ o read as
follows:
327C.20 REMITTING PENALTY.
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Tf a common carrier fails in a 3judicial review proceeding
to secuire a vacation of the order obiected to, it may appily to
the court in which the review proceeding is {inally
adjudicated for an order remitling the penalty walch has
accrued during the review proceeding. Upon a satisfactory
showing that the petiticon for judicial review was filed 1n
good faith and not for the purpese of delay, and that there
were reasonable grounds to believe that the crder was

unreasonabie or unjust or that the pcwer of the department of

transportation or the department of inspecticrs and appeals to

make the same order was doubtful, sueh the court may remit the
penalty that has accrued cduring the review proceeding.

Sec. 24. Section 327C.25, Cude 1989, 1s amended Lo read as
foliows:

327C.25 COMPLAINTS.

Any A persons-etéy-or-ecennty may file with the depariment a
petition setting forth any particular in which any a common
carrier has violated the law to which it is subject and the
amount 0f damages susifained by reason theresft 0f the

violation. The department shall furnish a copy of the

complaint to the carrler against which a complaint is filedj-
copy-thereeby-and-a-reasenante-trme. The department shall be
ftxed-»y request the department of lnspections anc appeals

wrthin tO scheduie a hearing in which sueh the carrier shail

answer the petition or satisfy the demand-therein-made demands

cf the complaint. If swek the carrier fails to satisfiy the

complaint, within the time fixed or there appears o be
reascnable grounds for investigating the matters set forth in
aaxd the petition, the department of inspecticns and appeals
shall hear and determine cthe guestions involved and make sueh
crders as 1t skal¥-fimd-te-pe finds proper. When IIZ the
department of transportation has recascn to belleve that any a

carricr is viclating any of the laws to which it is subject,

t+ cthe depariment may institute an investigation and canse

requesc the department of inspecticns and appeais tc conduct a




l hearing to-be-hetd-before-the-department-sf~rrapectrona-and

2 appeaits in relation to sueh the matters ra-ati-respecrs-as

3 €utty as 1f a petition had been filed.

4 Sec. 25. Section 327C.26, Code 1989, is amended to read as
5 toliows:

6 327C.26 INVESTIGATION —-- REPORT.

7 when a hearing has been held before the department of

8 inspections and appeals after notice, 1t shall make a report

9 in writing setting forth the findings of fact and 1its

10 conclusions together with its recommendations er-erders as to
11 what reparation, if any, the offending carrier shall make to
12 ary a party who has suffered camage. Such-£irdrag The

13 findings of fact shaii-thereafter-in-aiir-~iegat-sroceedings-be

14 prima-£faete are prima facie evidence in a:il further legal

15 proceedings of every fact fcund. All reports of hearings and

16 investigations made by the-department-of-transpertatzon-and
'.7 he department of inspecticns and appeals shall be enterea of

18 record and a copy furnished to the carrier against which the

19 complaint was filed, to the party complaining, and to any

20 cther person having a direc:t interest in the matter. A

21 reasonable fee not to exceed the actual duplication costs may

22 be charged for the copies,

23 Sec. 26, Section 327C.28, Code 1989, 1s amended to read as

24 follows:

25 327C.28 VIOLATION OF ORDER -- PETITION -- NOTICE.
26 Whnen-any If a person viclates or fails to obey any a lawiul
» 27 order or requirement of the department of transportation or

28 the department of inspections and appeals, the department of

29 transportation or the department of inspectiocns and appeais
30 shall apply by petiticen in the name of the state; againsrt such

3) the person, to the district court, alleging sueh the violation
32 or failure to obeys~-the. The court shall hear and determine

y 33 the matter set forth in the petition on reasonable notice to
4 tke person, to be fixed by the court and to pe served 12 the

35 same manner as an original nreesess notice for the commencement

_l2_
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of action.
Sec. 27. Section 3727C.29, Code 1989, is amended to read as

foilows:

3?27C.29 INTERESTED PARTY MAY BEGIN PROCELDINGS.

Ary A perscn or-eirty-or-county interested 1t the-matter-of
enforcing eany an order or requirement of the department of

transportation or the department of inspections and appeals,

may tile a petition agalnst such-persena the violator, alleging
the fallure to comply with swek the order or requirement and
prayirg asking for summary reliecf to the same extent and in

the zame manner as the department of transpertition or the

depar'ment of inspections and appeals may de under section

327C.28, and tne proceedings after the filling of suek the

petition shall be the same as in section 32/C.Z28.

Sec. 28. Section 327D.53, Code 1989, 1s amended to read as
follows:

127D.%3 DIVISION OF JOINT RATES.

Befcre thne premuigatiss adopilon of sueh the rates, the
deparrmenrt shall notify the railroad corperations interested
in the schedule 0f joint rates fixed, and give them a
reasonaole fime to agree upon a division of the charges
provided. If auneh the corporations fail tc agree upoa a
division, and to notify the department thereef cf thelr
agreemeat, the department shail, after a hearing of-the

esrporatrons-interested conducted by the department of

inspecticns_ard appeais, decide the asame rates, taking into

consideration the value of terminal facilitiles and all the
circumnstances of tne haul, and the division sc determined by
it shait is, 1n all controversies or acticns between the

railroad corporations interested, be prima-fucre prima facle

N

evidence of a just and reascnable division theresf.

Sec. 29. Sectlon 327D0.83, Code 1989, 1s amended to read as
follows:

327D.83 POWER T0O REVISE RATES.

Whenever—there~snati-~be Tf & schedule is flled with the
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depariment any-schedmte stating a rate, the department may,

either upon complaint or upon its cwn motion, Immedincexys

and;-tf-ie-se-ordersr-without-anawer-or-format-pieadrngsa-by
ne

the-itntereseed-commenr~carrtary-enter—apon request the

department of inspections and appeals to conduct a hearing

concerning the propriety of sueh the rate.

Sec. 30. Section 327D.85, Code 1989, 1s amended to read as
follows:

327D.85 DLECISION.

On-suech At the hearing the department of inspections and

appeals shall estabiiem propose the rates or the scheduie, in

whole or in part, or others in lieu therecof, which tt-shaz:

find-te-be the department of inspections and appeals finds are

iugt and reasonable rates., 'The action of the department of

inspections and appeals 1s subjecti t¢ review by the state

at
department of transportation. The decisicon ¢f the state

department of transportation 1s vhe final agency actlon.

Sec. 31. Section 327D.89, Code 1889, is amended to read as
follows:

327D.89 COMPLAINT OF VIOLATION.

When amy a persony-city-or-eounty-spnaii-mace-comptainrt
complaing to the department that the rate charged or published
by amy a railway corporation, or the maximum rate fixec by
law, 1s unreasonably high c¢r discriminating, the department

may 1nvestigate the matter, ands-hetd request the department

of inspections and appeals to conduct a hearingy-gtving. The

department of inspections and appeals shall give the parties

notice of the time and place of the hearing.

Sec. 32. Section 327D.9%0, Code 1989, is amended to read as
follows:

327D.90 HEARING -- EVIDENCE.

At the time of the hearing the department of inspections
and appeals shall receive any evidence and listen to any

arguments presented by either party relevant =c the matter

under investigation, and the burden of proof saaxi s rnot be

_14_
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apor the person rmaking the complainc. The complainant shall
add tc the snowing made at smeh the hearing whatever
information the complainant may then krave Las, or can obtain
from any sourcey-racinding-scrednies-of-rates-actnaziy-charged
by-any-ratiway-corporation-far-subscantratiy-the-same-rxind-of
servicer-in~bhra-sr-any-ockher-atater-—Phe-ltoweat-—rabes
publtshed-sr-charged-by-any-ratzway-corporattron-for
subatartintty-rne-sagme-kind-of-zervice-wvhether-ra-this-or
anotner-stater-apatl;~pr-the-tnstance-=2f-the-peraon
compiarning; -be-aceepted-ags-prima-facré-evidence-of-a
rensonable-rate-for-the-servrces-undes-investigatren;-—and~zr£
the-ratiway~corperation-comptained-of-t3-speracting-n-tine-of
rartrond-beyond-the-scater-or-has-a-traffrec-—ar angement-with
any-sueh-rariway-cosporation;—the-same-shatt-be-taken—tnte
constderation-rn-detesminrng-what-ty-a-reasonabre-races—rf-it
be-operating-a-tine-cf-rariway-seysnd-the-state;-tha-rate
eharged-or-estabitaned-for-aupatancratiy-a-srmijar-ar-greater
serviee-by-te—tn-another-stute-shati-gtas-be-consrdered. The

department. of transpertasier inspections and apoea.s shall

estabrrsn propcse Sust and reascnadle ratnes, which nay be

»
[

acoptea 1n whole nor 1in part or modlified as the state
department shair-determine 0f transportation determines.
Sec. 33. Section 327D0.128, (Code 1989, 1s amended tc read

as follows:

327D,128 WEICHING -- DISAGREEMENT.

If a railroad corporation ané the owner, consignoer, or
consignee of car lots of bulk commodities cannot reach
agreement relatlive tc the welighing of the commgpdicies, appeal
may be made to the srate department 0f inapeerions-and-appents

Lransportation. The state depar.ment of transportazion, after

a hearing by the department cf inspections and appeals, shall

1ssue an order equitable to ail parties including but not
iimited o aliccation of cvosts and specificaticn o©f the place
ancg manner of weighing.

Sec, 34. Section 227G.1i7, Code 13989, is amended to read as

-6




follows:

327G.12 OVERHEAD, UNDERGROUND, OR MORE THAN ONE CROSSINC.

Suen The owner of land may serve upon auweh the railroad
corperation a request in writing for more than one sueh
private crossing, or for an overhead or underground crossing,
accompanied by a plat of the owner's land designating thereon
the location and character of crossing desired. If the
railroad corporation refuses or neglects to comply within
thirty days of sueh a written request, the owner of the land

may make written application to the department to hear-and

—

determine the owner's rights tmr-sard-reapect. The department

’_-J
-]

of inspections and appeals, after notice to the railrcad
corporation, shall hear sa:d the application and all
objections therete to the application, and make such an order
as-ahatt-be which i1s reasonable and just, and if it requires

the rallroad company to construct any crossing or roadway, fix

—Qr——*r—*s—aw
~J o W R

the time for compliance with the order and apportion the costs

(]
oo

as appropriate. ®he-matter-of-ecosts-shaii-be-in-the
drsecretion-of-the-department-of-itnspections-and-appeatss The

—
o

order of the department of inspections and appeals is sub’ect

]
Lo

to review by the state department of transportation. The
decision of the state department of transportation is the

[3®]
-

tJ
4]

[x8]
Lt

final agency action.
Sec. 35. Section 327G.16, Code 1989, is amended to read as

[38]
o

follows:
327G.16 DISAGREEMENT -- APPLICATION —-- NOTICE.
If the persons specified in section 327G.15 cannot reach an

[xS T S Y %
~ WU

agreement, elither party may make written applicaticn to the

b RO
w o m

anthortty department requesting resolution of the
disagreement. The awthertey department shall f£+x request the
31 department of inspections and appeals to set a date for
32 hearing and. The department of inspections and appeals shail
.3 give the-cther-parey ten days’' written notice Bsy-mas: of the
34 hearing dave. Phe-autrerrty-shati-premuzgate-rates-supjec-to

J
(]

-

department-approvai-for-precessing-appticationg-waten-are

e

_.16_
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frred-with-the-anehorisy-priecr-te~g-writzea-drsaaqreerents--9Yne
arthority-may-set-a-hearrng-dabe-atter-the-drsagreensnt-npas
beep-fileds

Sec. 36. Section 327G.17, Cade 1989, 15 amended to read as
foliows:

327G.17 HEARING -- ORDER.

The department of inspections and appeais shall hear the
evidence of each party to the controversy and shall make an
crder, which may 1nciude, pursuant tc the-provisionrs-of
chapters 471 and 472, authority to condemn, resolving the

conurcversy tnetuding-what. The order shall include the

pertion of the expense skaitt to be paid by each party to such
the controversy. In determining what portion of the expense
snall be paid by each party the department of 1nspections and
appeals may ccnsicer the ratio of the benefits accruing to the
rallroad or the governmental unit or both, as-rt-sdeara 1o the

generai public use and nenefit and-sueh-penefing-may-in-t

bres
case-sE-construction-be-consistent-wrth-che-scandards-adspted

for-atmtiar-parpeses-by-the-federat-wrghway-adminiscraston
wrder-rhae-federat-ard-hrghway-Aet-0f-19F3-au-anended- fo-dnty
t7-t9467-t23-B-Sc€--§-:8t-eb-aegq=-i.

The order of the department of inspecticns and appeals is

The decision of the state department of fransportaticn is the

final agency action.
Sec. 27. Section 327G.32, Code 198Y, is amended to read as

follows:

327G.32 BLOCKING HIGHWAY CROSSING.

A railroad corporation or its empioyees shall not operate
eary a traln in such a manner as to prevent vehicular use of
any a highway, S for a period of time 1n excess

of ten minutes e: ] n the folliowing cilrcumstances:

1. When rec y To comply with signals aflfecting the
safety of the n nt of trains,.

2. When necessary te avoid striking any an oblect or

17-
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person on the track.

3. wWhen the train is disabled.

4. when necessary to comply wlth governmental safety
regulations including, but not limited toy speed ordinances
and speed regulations.

Ary An officer or employee cf a railrocad corporation
violating any a provision of this section shaz: is, upon
convicticon, be subject to the penalty provided in section
327G.14. An employee shatit is not be guilty of sueh a
violation 1f the employee's action was necessary to comply
with the direct order or instructions of a railrosad
corporation or 1its supervisors. Suek~guite-spati Guilt is
then pe with the railroad corpcration,

Phrs Other provisions of this section notwithstanding, a

political subdivision may pass a resolution or ordinance
regulating the length of time a specific crossing may be
blceckea if the political subdivision demenstrates that a
resolution or ordinance is necessary for public safety or
convenience. If a resolution or ordinance is passed, the
political subdivision shall, within thirty days of the
effective date of the resolution or ordirance, notify the
department and the railroad corpcration using the crossing
affected by the resolution or ordinance. The resolution or
ordinance shati does not become effective unliess the
department and the railroad corporation are notified within
thirty days. The resolution or ordinance shati-beeceme becomes
effective thirty days after notification unless a person flles
an objection to the resolution or ordinance with the

department. If an objection is filed the department shall

rotify the department of inspectiors and appeals which shall

hold a nearing. Pne After a nhearing by the department of

inspections and appeals, the state department of
P Pr

transportation may disapprove the resolution or ordinance i€

public safety or convenience does not ragquire a rescluticen or

ordinance. The dacision of the state deparument of

_:;‘.8_.
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rsportation is final agency action. The resclution or

o]

Lr
crdinance approved by the political subdivision is prima-tacre
prima facle evidence that the resolution or ordinance is
adopted to preserve publlic safety or convenlence.

The department of ingpections and appeals when considering
rebuttal evidence shall weigh the benefits accrulng to the

poiitical subdivisicn as tt-bears-%o they affect the general

public use compared to the burden placed on tne railroad
operation. Public safety or convenience may include, but
ahatt is not be limited to, high traffic density at a specific
crossing of a main artery or interference with the flow of
autrhorized emergency vehicies.

Putrercat-subdiviastena-chatt-nottfy-the-anthertbty-within
sixty-daya-eof-duty-17-1976;-cf-each-exrsting-resotubton-or
ardrnance-waten-does-not-cenform-with-che-provistans—sf-this
seetront--Polttieal-subdivisions-net-notifying-vhe-authnortty
sf-an-existing-resslutton-sr-ordirance-during-tae-catendar
year-segiantag-January-t7;-1976-shari-nave-an-addittonmal-sixty
days atrer-JFaty-+7-43¥F-te-notify-the-anthorirys-Farrnre-ta-an
se-snati-render-the-resotution-or -ordraarece-voirds

Suen-ordrnances-or-ressinbttong—may-rematn—tn-ebfeet-ant+d
the-denarement-of-rnspectisns-and-appeats-has-acred-upon-each
srdingree-or-resaintion-nader-the-procedurez-asnecrfred-ra-thts
secktens

Sec. 38. Section 327C.62, Code 1989, is amended to read as
follows:

327G.62 CONTROVERSILS.

When a disagreement arises between a railroad ccrporation,
its grantee, or its successcr in interest, and the owner,
lessee, or licensee of a building c¢r other improvement,
inciuding trackage, usec¢ for receiving, storing, htranspcriing,
or manufacturing an article of commerce transported or to be
transported, situated on a present or former railrcoad righeo-
of-way or any on land owned or controlled by tne railroad

-
nw

]

rest, as o

P

corporation, ltg grantee, or its successer in

_'!".)_
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the terms and conditions on which the article 1s to be
continued c¢r remouved, the railway corporaticn, its grartee, or
1ts successor in interest, or the owner, lessee, or llcensee
may make written application to the department and-ehe., The
department shall notify the department of inspecticns and
appeals which shall hear and determine the controversy and
make an order as which is just and equitable between the
parties, wh:reh. That order shaii-be-enforeced-in-the-aame

manner-as-cther-orders-of is subject to review by the state

department of transportation. The decision of the state

department of transportation is final agency action.
Sec. 38. Section 327G.65, Code 1989, i3 amended to read as

tollows:
327G.6% COST OF CONSTRUCTION.
Snen The railroad corporation may reguire the person

primarily to be served thereby to pay the leglitimate cost and

cr
a2

expense of acquiring, by condemnation or purchase, e

S
re,

necessary right of way for suwel the spur track and
constructing the-same it, as shaii-bde determined 1n separate
items by the department. Except as provided in sectlon
327G.66, the total cost thereof as ascertalned by =s2a1d4 the
department shall be deposited with the railroad corporation
before it shati-be 1s required to incur any expense. If an
agreement cannot be reached, the gquestion shall be referced to
the department which may, after a hearing conducted by the
department of inspections and appeals, issue an order.,

Sec. 40. Section 601J.5, subsection 3, paragraph d, Code

1989, is amended to read as follows:

d. The department of inspecticns and appealis shalil

establish an appeal process under-chapter pursuant to chapters

10A and 17A which allows those agencies or organizations

termined to not be 1n compliance with this chapter an
portunity for a timely hearing before the department of

spections and appeals. A decision by the department of

C
inspeciions and appeals is subject Lo reviaw by the staie

_20_
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depariment of cransportation. The state department of

transportation’'s decision is the final agency action.

vudicial rewview of the action of _the departinent may be sougnt

EXPLANATION
This bill revises provisions relating tc the dutles of the
appeals and fair hearings division of the department of
inspections and appeals in the appeal and hearing processes of

the state department of fransportation.

HCUSE FILE 163

H-3083
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amend House File 163 as follows:

1. Page 1, by striking lines 9 through 13 and
inserting the following: "after receipt of the
request. The hearing shall be held by telephone
conference unless the licensee and the department of
inspections and appeals agree to hold the nearing 1in
the county in which tne licenrsee resides wntess-the
department—and-the—}icensee—agree—that—snch—henring
may-be-hetd or in some other county. Upon suen the
hearing the director-or-the".

2. Page 1, line 22, by inserting after the word
"license." the following: "This section dces not
preclude the director from attempting to effect an
informal settlement under chapter 17A.

15 PARAGRAPH DIVIDED."
16 3. Page 1, by striking lines 33 and 34.

By GRUHN of Dickinson

A-3083 FILED FEBRUARY 2, 1989

Acplod - 3189 (p - 392)
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relating to the duties of the department of inspections
appeals in the appeal and hearing processes of the state

department of transportation.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

House Amendments
Deleted Language
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jw/sc/1l4



X~ U b W

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

35

S.F. Hr. L3

Section 1. Section 321.211, unnumbered paragraph 1, Code
1989, is amended to read as follows:

Upon suspending the license of amy a person as authorized,
the department shall immediately notify the licensee in
writing and upon the licensee's request shall afford the
licensee an opportunity for a hearing before the direetoer-or

the-directoris-autheorized-agent department of inspections and

appeals as early as practical within not-te-exeeed thirty days
after receipt of the request. The hearing shail! be held by
telephone conference unless the licensee and the department of

inspections and apveals agree to hold the hearing in the
county in which the licensee resides unieus-the-department-and

the-ttcenaee-agree-that-snch-nearing-may-be-hetd or in some

other county. Upon sueh the hearing the director-or-the

directoria-anthorized-agent department of inspections and

appeals may administer caths and may issue suppoenas for the
attendance of witnesses and the production of relevant books
and papers and may require a re-examination of the licensee.

Upon 4auehlt the hearing and issuance of & recommendation by the

department of inspections and appeals, the state department cof

transportation shall either rescind its order of suspensicn or

for good cause may extend the suspension of smweh the license

or revoke sueh the license. This section dees not preclude

the director from attempting to effect an informal settliement

under chapter 17A.

PARAGRAPH DIVIDED. There is appropriated each year from
the road use tax fund to the department of transportation one
hundred seven thousand dollars or #e as much therecf as may-be

is necessary tc be used to pay the cost of notice and personal

delivery of service, f as necessary to meet the notice
requirement of this section. The department shall premnitgate
adopt rules governing the payment of the cost of personal
delivery of service. The reinstatement fees collected under
section 321.161 shall be deposited in the road use tax fund in

a manner provided in section 321.192, as reimbursement f¢: the
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costs of notice under this section.

Sec. 2., Section 321E.19, Code 1989, is amended to read as
foliows:

321E.19 PERMIT SUSPENDED, CHANGED, OR REVOKED.

Upon complaint by local authorities or on the department's
own initiative and after notice and hearing befcre one or more
members of the permit issuing body in the case of local
authorities or the department of inspections and appeals for

permits issued by the state department of transportation,

permit privileges under this chapter may be suspended,
changed, or revoked in whole or in part by the issuing
authority for willful failure to comply with ary-previsions a
provision of this chapter, or-with-any a rule adopted under
authority-of this chapter, or wrtk-anmy & term, conditicn, or
limitation of the permit.

Sec. 3. Section 322.9, unnumbered paragraphs 1 and 2, Code
1989, are amended to read as follows:

The department may revoke or suspend the license of any a
retail motor vehicle dealer if, after notice and hearing by

the department of inspections and appeals, i1t finds that the

licensee has been guilty of anry an act which would nave-been
be a ground for the denial of a license under section 322.6.
Witneases-shati-recerve-the-same-compensatron-proevided-in
section-622-69-and-shail-be-compensated-£rom-funds
appropriated-to-the-departments+

The department rs-further-authortzed-to may revoke or
suspend the license of any a retail motor vehicle dealer if,
after notice and hearing by the department of inspections and

appeals, it finds that suekh the licensee has been convictecd or
has forfeited bail on three charges of:

Sec. 4. Section 322.24, Code 1989, is amended to read as
follows:

322.24 HEARING.

The director-of-transportation-snati-have-the-powes—te

state department of transportation and the department of

- P -
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inspections and appeals may issue subpoenas to compel the

attendance of witnesses and the production of documents,
papers, books, records, and other evidence before-the-director

in any matter over which the dtreeteor respective department

has jurisdiction, control, or supervision pertaining to this
chapter.

If any a person shaii-refuse refuses to cbey any-suen a
subpoena, er to give testimony, or to produce evidence as
required thereby, any a judge of the district court of the
state of Iowa in and for Polk county may, upon application and
proof of sueh the refusal, make an order awarding process of
subpoena, or subpoena duces tecum, out of the satd court, for
the witness to appear before the directer-and respective

department, to give testimony, and to produce evidence as

required thereby. Upon filing swek the order in the office of

the clerk of sa+d the district court, the clerx shall issue

process of subpcenay as directed, under the seal of sard the
court, requiring the person to whom it is directed to appear
at the time and place therein designated.

Sec. 5. Section 322A.6, unnumbered paragraph 2, Code 1989,

amended to read as follows:

An applicant seeking permission to enter 1nto a franchise
for additional representation of the same line-make in a
community shall deposit with the department at the time the
application is filed, an amount of money to be determined by

the department of inspections and appeals to secure-the

payment-of pay the costs and-expenses of the hearing. %he
apptteant-ahatl-pay-the-costa-of-the-hearings

Sec. 6. Section 322A.17, Code 1989, is amended to read as
follows:

322A.17 JUDI€IAb REVIEW.

A decisicn of the department of inspections and appeals 1s

subject to review by the state department of cransportation,

whocse decision is final agency action for the purpcse of

judicial review.




Judicial review of actions of the state department of

inspeetions-and-appealts transportation may be sought in the

manner provided for in sectlon 322.10.

Sec. 7. Section 322B.6, unnumbered paragraph 1, Code 1989,

amended to read as follows:

The department may revoke, suspend, or deny refuse the
iicense of a mobile home dealer, mobile home manufacturer,
mobile home distributor, manufacturer's representative, or
distributor's representative, as applicable, tr-accordanee
with-the-provisiens-of-chapter-17a4 if the department finds
tnat the mobile home dealer, manufacturer, distributor, or
representative is guilty of any of the following acts or
offenses:

Sec. 8. Section 322B.6, Code 1989, is amended by adding
the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. In accordance with chapters 10A

and 17A, each person whose license or application is revoked,
suspended, or refused shall be provided an opportunity for 2a
hearing before the department of inspections and appeals.

Sec. 9. Section 322C.6, unnumbered paragraph 1, Code 1989,

is amended to read as follows:

The A license ef-a-persen issued under section 322C.4 or

322C.9 may be denied, revoked, or suspended, after opportunity
for a nearing before the department of inspections and appeals
in accordance with chapters 10A and 17A, if the-department

finds it is determined that the licensee or applicant has done

any of the following:

Sec. 10. Section 325,11, Code 1989, is amended to read as
follows:

325.11 RULES OF PROCEDURE.

The department shall adopt rules geverning for the
procedure to be followed in the filing of applications and #n

the devartment cf inspections and appeals shall adopt ruiles

for the conduct of hearings.
Sec. 11. Section 325.13, subsection 5, Code 1989, 1is

-4-
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amended to read as follows: .

5. Upon receipt of any-pretests a protest complying with
subsection 3, the department shall request the department of

inspections and appeals to set the matter for hearing not less

than ten days follewing the expiration of the time in which

protests may be made anrd. The department of inspections and
appeals shall give notice to all persons who have filed
protests of the time and place of the hearing.

Sec. 1l2. Section 325.17, Code 1989, is amended to read as
follows:

325.17 9PESTIMONY~REEEIVABBEE UNCONTESTED CASE PROCEDURE.

Phe If no protest is filed, the department shall consider

the applicaticn and any ebjeections-£iied-thereto-and-may-near

testrmeny-to-axd~+& relevant evidence in determining the

propriety of granting the application.
Sec. 13, Section 325.19, Ccde 1989, is amended to read as

follows:
325.19 EXPENSE OF HEARING. .

The applicant shall pay all the costs ard-expenses of the
hearing and-necessazy-preliminary-investigation-in-econnectron
therewith before the application shaii-be is granted. The

department of ingpections and appeals shall establish

appropriate fees which shall be paid to the department at-the
time-the-apptication-ta-£ited c¢f inspections and appeals.
Sec. 14. Section 325.21, Code 1989, is amended to read as

follows:
325.21 JUbi€rAb REVIEW.
A decision of the department of inspections and appeals is

subject to review by the state department of transpcrtation,.

Judicial review ¢f the decisions and actions of the department

of transpecrtation may be sought in accordance with the-terms

of-the-Iowa-gdminratrative-procedure-Aet chapter 17A. Sueh

The petizioners must file with the clerk of the district court
a bond for costs 1n the sum of not lass than five hunrdred .

dollars.
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Sec. 15. Section 325.25, unnumbered paragraph 1, Code
1989, is amended to read as follows:

A certificate of convenience and necessity shall not be
soid, transferred, leased, or assigned, nor shall any a
contract or agreement with reference to or affecting any &
certificate be made without the written approvai of the
department. The department may request the department cf
inspections and appeals to hold a hearing at-:it3s-diseresisn
and. The department of transportation shall approve the sale,
transfer, lease, or assignment upon a finding by the
department of inspections and appeals that there has been

continuous service under the certificate for at least ninety
days prior to the transfer, and that the transferee is fit,
willing, and able tc perform the operations authorized by the
certificate, and that the transfer is consistent with the
public interest. Pending determination of an applicatior
filed with the department for approval of a sale, transfer,
lease, or assignment, the department may grant temporary
approval of the proposed operation uvon a finding of good
cause.

Sec. 16. Section 327.16, Code 1989, is amended to read as
follows: '

327.16 REVOCATION OF PERMIT.

For just cause, after due hearing conducted by the

department of inspections and appeals, the state department of

el

transportation may at any time alter, amend, or revoke any 2
permit issuwed., If the holder of the permit or the hoider's

agent persists in a viclation of any a prescribed safety

regutatten-prescrrbed-by-the-department rule, the department
may reeemmend-revecation-of-saird revoke the permit and-sach
vrotatton-shati-be-grounda-for-sueh-reveeatcton,

Sec. 17. Section 327A.4, Code 1989, is amended toc read as
follows:

327A.4 DISPOSAL OF CERTIFICATE.

Whenever-any If a perscn shati-fite files an application

-6—
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with the department an-appiteatton for authority to sell,
transfer, lease, or assign a certificate of convenience and
necessity issued under the-previsiens-ef this chapter, the
department shall request the department of inspections_and

appeals to fix a date for hearing thereon-and. The state

department of transportation shall cause a notice addressed to

the citizens of each county through or in which the proposed
service wiil be rendered to be published in some a newspaper
of general circulation in each such county, once each week for

two consecutive weeksy-anmd. The depariment shall notify each

liquid transport carrier holding a certificate, issued by the
department, to transport over, in, or through the area
described in the application, by mailing notice of the hearlng
to each such carrier at least ten days before the date fixed
for hearingr-and-the-provistona-of-ehapter. Chapter 3257
inetusive-eof and tanls chapter shaii, tnsefar as appropriate
be, are applicable tc the 3aid hearing.

Sec. 18. Section 327A.14, Code 1989, is amended to read as
follows:

327A.14 PRIOR SERVICE -- RIGHTS TRANSFERRED QR ASSIGNED.

Any A liquid transport carrier actively and contlnuously
engaged in business as such between the first day cf December,
1956, and the fourteenth day of January, 1957, sha:l be issued
a certificate of convenience and necessity covering all points
in this state to all other points in this state, and all
routes and areas in this state, previdea-that 1f the
application therefer-shati-be is made within sixty days after
May 17, 1957. Ne-rtghts Rights so granted may shall not be
sold, leased, transferred, or assigned to any a person engaged
directly or indirectly in the transportation for hire of
liguid products in bulk or freight in lnterstate commerce Or
in intrastate commerce, in this or any other state, cr the
District of Columbia, or to any person engaged in the leasing
of eguipment for sueh purposes, except sueh rights as which

are actively being exercised at the time of sale, lease,
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transfer, or assignment; prevrdedy; however, rights so granted
may be sold, leased, transferred, or assigned to anmy a person
who has not engaged directly or indirectly in the
transportation for hire of liquid products in bulk or £freignt
in interstate or intrastate commerce prior to the date of suen
the transfer, or to any a person who has not prior to sueh
that date engaged in the leasing of equipment for sseh that

s not be necessary for the

[N

purpose, and en-hearing it shati

department of-tmapections-and-appeals to find that =sueh thre
sale, lease, transfer, or assignment 1s necessary in the
public interest, Before any rights may be sold, leased,
transferred, or assigned, application therefor shall be filed
with the department of transportation, which shall £rx reguest
the department of inspections and appeals to set a date for

hearing theveer on the application, and tne-previarons-of
section 327A.4 shati-be is applicable theretoe. Rights
actively being exercised may be sold, leased, transferred, or

assigned to any a person engaged in the transportation for
hire of liquid products in bulk or freight under the

conditions hereirmafter set forth in this section:

1. Wheneve= When an application for a sale, lease,
transfer, assignment, consclidaticn. merger, or acquisition of
control is filed with the department, if en after a hearing by
the department of inspections and appeals, the department of
transportation finds that +2+ the proposed purchaser, lessee,
transferee, or assignee is fit, willing and able, and-t{o} that

the proposed seller, lessor, transferor, or assignor nhas not
abandoned, suspended, or discontinued operations, and-{e} that
the transaction proposed will be consistent with the public
interest, and that the conditions of this section have been or
will be fulfilled, the department of transportation may enter
an order approving and authorizing 4ueh the sale, lease,
transfer, assignment, consolidation, merger, or acquisition of

control, upon sueh terms and conditicons as it shaii-€+nd finds

to be just and reasonable and with sueh modifications as it

-8
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may prescribe.
2. Except as otherwise provided in subsection 1, it sheatt

be is unlawful for anmy a person to accomplish cr effectuate,
or to participate in accomplishing or effectuating, the
control or management in a commcn interest of any two or more
persons engaged in the transportation for hire of liquid
products in bulk or freight or of one or more persons soO
engaged, however such result is attained, whether directly or
indirectly, by use of common directors, officers, or
stockholders, a holding or investment company or companies, a
voting trust or trusts, or in any other manner whatscever.

3. The department is-hereby-authortred may, upon
complaints or upon its own initiative without complaint, but
after-notice;-and-heastngy-to investigate and determine
whether any a person is violating the-previsionms-of this
section. If the department finds upon investigation that any
a person is viclating the-previsions-of this section, it
shall, by-erder after a hearing conducted by the department of

inspections and appeals, require 3zeh the person to take 3uch

action consistent with the-previatens-of this chapter as-may
be-necesasary;-tn-the-sprnton-of-the-departmenty to prevent
continued violation of sueh-proviatens this section.

Sec. 19. Section 327C.8, Code 1989, is amended to read as
follows:

327C.8 OBJECTIONS -- HEARING,

Any A person directly affected by the propoesed

discontinuance of enmy an agencyy may file written objections
with the departments stating the grounds for sueh the
objections, within fifteen days from the time of the
publication of the notice as provided in secticn 327C.7. Upon
the filing of awed objections the department shall reguest che

department of inspections and appeals shaii-fix-the-time-and
ptace-for to hold a hearing, which shall be held within sixty
days from the filing of asuweh the objections. Written notice

f the time and place of sueh the hearing shail be maiied by
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the department of inspections and appeals tc the railroad
corporation and the person filing objections at least ten days
prior to the date fixed for smeh the hearing.

Sec. 20. Section 327C.12, Code 1989, is amended to read as
follows:

327C.12 AID FROM COURTS.

The department or the department of inspections and appeals
may invoke the aid of any court of record in the state in

requiring the attendance and testimony of witnesses and the
production of books, papers, tariff schedules, agreements, and
other documents. Any-eeurt-having-durisdietron-of-the-inguiry
anatiy-in-case-of-the-refusar-of-any If a person refuses to
obey a subpoena or other process, a court having jurisdiction
of the inquiry shall issue an order requiring any cf the

officers, agents, or employees of any a carrier or other
person to appear before #he either department and produce ail
books and papers required by suweh the order and testify in
relation to any matter under investigation.

Sec. 21. Section 327C.l17, Code 1989, is amended to read as
follcws:

327C.17 WHEN QORDER EFFECTIVE —-- VIOLATION.

If any a railroad failsy-neglectss; or refuses to comply
with any a rule or order made by the state department of
transportation or the department of inspections and appeals
within the time specified, it-amhati the railroad 1is, for each
day of such failure, be subject to a schedule "twe"” penalty.

Sec. 22. Section 327C.19, Ccde 1989, is amended to read as

follows:
327C.19 28pbiciAb REVIEW.
A decision of the department of inspections and appeals is
subject to review by the state department of transportation.
Judicial review of the actions of the state department of

transportation may be sought in accordance with the-te=ms-af

the-fowa-admintstrative-procedure-Ace chapter 17A.
Sec. 23. Section 327C.20, Code 1989, is amended to read as

..10_
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follows:

327C.20 REMITTING PENALTY.

If a common carrier fails in a judicial review proceeding
to secure a vacation of the order objected to, it may apply to
the court in which the review proceeding is finally
adjudicated for an order remitting the penalty which has
accrued during the review proceeding. Upon a satisfactory
showing that the petition for judicial review was filed in
good faith and not for the purpose of delay, and that there
were reasonable grounds to believe that the order was
unreasonable or unjust or that the power ¢f the department of
transportation or the department of inspections and appeals to
make the same order was doubtful, sueh the court may remit the
penalty that has accrued during the review proceeding.

Sec. 24. Section 327C.25, Code 1989, 1s amended to read as

follows:

327C.25 COMPLAINTS.

Any A persony-etty-or-county may file with the department a
petition setting forth any particular in which ary a common
carrier has viclated the law to which it is subject and the
amount of damages sustained by reason thereef of the
violation. The department shall furnish a copy of the

complaint to the carrier agalnst which a complaint is filed;-a
copy—thereof;-and-a-reasonable-time. The department shall be

frrxed-by regquest the department of inspections and appeals
within to schedule a hearing in which suem the carrier shall

answer the petition or satisfy the demanmd-therein-made demands

of the complaint. If suekh the carrier fails to satisfy the

complaint within the time fixed or there appears to be
reasonable grounds for investigating the matters set forth in
saxd the petition, the department of inspecticns and appeals
shall hear and determine the questions involved and make sueh
orders as it shaii-find-re-be finds proper. When If the
department of transportation has reason to believe that any a

carrier is viclating any of the laws to which it is subject,

. »
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*+ the department may institute an investigation and cause

request the department of inspections and appeals to conduct a

hearing te-be-heid-before-the-department-of-itnapectiens-and
appeats in relation to aweh the matters inm-ati-respects-as
furty as if a petition had been filed.

Sec. 25. Section 327C.26, Code 1989, is amended to read as
fellows:

327C.26 INVESTIGATION -- REPORT.

When a hearing has been held before the department of
inspections and appeals after notice, it shall make a report
in writing setting forth the findings of fact and 1its
conclusions together with its recommendations er-esders as to
what reparation, 1f any, the offending carrier shall make to
any & party who has suffered damage. Sueh-frnding The
findings of fact shaii-thereafter-in-ati-tegai-proceedings-be
prima-faecte are prima facie evidence in all further legal
proceedings of every fact found. All reports of hearings and

investigations made by the-department~of-transpertatron-and

[~

the department of inspections and appeals shall be entered of
recctd and a copy furnished to the carrier against which the
complaint was filed, to the party complaining, and to any
other person having a direct interest in the matter. A
reasonable fee not to exceed the actual duplication costs may
be charged for the copies.

Sec. 26. Section 327C.28, Code 1989, is amended to read as
follows:

327C.28 VIOLATION OF ORDER —-- PETITION -- NOTICE.

When-any If a person violates or fails to obey eny a lawful
order or requirement of the department of transportation or
the department of inspections and appeals, the department of

transpertation or the department of inspections and appeals
shall apply by petition in the name of the statey against cuch

the person, to the district court, alleging suweh the violation
or failure to obeys-the. The court shall hear and determine

the matter set forth in the petition on reasconable notice to

_12_
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the person, to be fixed by the court and to be served in the
same manner as an original netieces notice for the commencement
of action.

Sec. 27. Section 327C.29, Code 1989, is amended to read as
follows:

327C.29 INTERESTED PARTY MAY BEGIN PROCEEDINGS.

Any A person or-etby-er-esunty interested in the-matter-of
enforcing any an orcder or requirement of the department of
transportation or the department of inspections and appeals,
may file a petition against sueh-peraen the violator, alleging

the failure to comply with sueh the order or requirement and

praying asking for summary relief to the same extent and in

the same manner as the department of transportation or the

department of inspections and appeals may de under section
327C.28, and the proceedings after the filing of sueh the
petition shall be the same as in section 327C.28.

Sec. 28, Section 327D.53, Code 1989, is amended to read as

follows:

327D.53 DIVISION OF JOINT RATES.

Before the premuigatien adoption of sueh the rates, the
department shall notify the railroad corporations interested
in the schedule of joint rates fixed, and give them a
reasonable time to agree upon a division of the charges
provided. If sweh the corporations fail to agree upon a
division, and to notify the department thereef of their
agreement, the department shail, after a hearing sf-the

corporations-interested conducted by the department of

inspections and appeals, decide the same rates, taking into

consideration the value of terminal facilities and all the
circumstances of the haul, and the division so determined by
it sheait is, in all controversies or actions between the
ratlroad corporations interested, be prima-faete prima facie

evidence of a just and reasorable division thereef.
Sec., 29. Section 327D.83, Code 1989, is amended to read as

follows:




327D.83 POWER T¢O REVISE RATES.
Whenever—-there-shatt-be If a schedule is filed with the

department any-schedute stating a rate, the department may,
either upon complaint or upon its own motion, immedtateiys
and;~tf-tet-se-erders;-withent-answer-er-formai-pteadings-by

the-tnterested-ecommon-carriery-enter-upan request the

department of inspections and appeals to conduct a hearing

concerning the propriety of sueh the rate.

Sec. 30. Section 327D.85, Code 1989, is amended to read as
follows:

327C.85 DECISION.

&n-sueh At the hearing the department of inspections and

appeals shall eatabiish propose the rates on the schedule, in
whole or in part, or others in lieu thereof, which it-shati

find-te-be the department of inspections and appeals finds are
just and reasonable rates., The action of the department of

inspections and appeals is subject to review by the state
department of transportation. The decision of the state

department of transportation is the final agency action.
Sec. 31l. Section 327D.89, Code 1989, is amended to read as

follows:

327D.89 COMPLAINT OF VIOLATION.

When any a persony-city-or-county-shati-make-compiainmt
complains to the department that the rate charged or published
by any a railway corporation, or the maximum rate fixed by
law, is unreasonably high or discriminating, the department
may investigate the matter, and;-he:d request the departnent
of inspections and appeals to conduct a hearingry-giving. The

department of inspections and appeals shall give the parties
notice ¢f the time and place of the hearing.
Sec. 32. Section 327D.90, Code 1989, is agmnended to read as

follows:
327D.90 HEARING -- EVIDENCE.
At the time of the hearing the department of inspectiocns

and appeals shall receive any evidence and listen to any

__14_
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arguments presented by eilther party relevant to the matter
under investigation, and the burden of proof shati is not be
upon the person making the complaint. The complainant shall
add to the showing made at sueh the hearing whatever
information the complainant may then have has, or can obtain
from any source;—tneluding-gcheduies-of-rates~agetnaltty-charged
by-any-ratiway-corperation-for-aubstanttatriy-the-same-kind-of
service;-in-this-or-any-cther-states--Fhe-toweat-rates
publtished-or-charged-by-ary-rariway-corporatton—-fer
subatanttatiy-the-same-kind-of~service-whether-in-tazs-or
another—-state;-shazly;-ab-the-tnstance-of-the-persen
compratning;-be-accepted-as-prima-facte-evidence-of-a
reasonabte-rate-for-the-services-under-inveatigaston;-and-z£
the-ratiway-corporation-compiained-of-ta-operating-a-itne-of
ratrtroad-beyend-the-state;-or-has-a-traffic-ar-angemnent-with
any-sucn-rartway-cerporation;—the-same~-shaii-be-taken-inte
conaideracien-in-devermining-what-its-a-reasonabie-raves-tf-it
be-eperating-a-iine-ef-rariway-beyond-the-stater-the-rate
charged-or-estabtished-£for-aubstantiatiy-a-stmitar-or-greater
serytee-by-tt-itn-anotner-state-shatt-atso-be-consrdered. The

department of transpectatienm inspections and appeals shall

eatabitah propose just and reasonable rates, which may be

adopted in whole or in part or modified as the state
department shati-determine of transportation determines.
Sec. 33. Section 327D.128, Code 1989, is amended to read

as follows:

327D.128 WEIGHING —-- DISAGREEMENT.

If a railroad corporation and the owner, consignor, oOr
consignee of car lots of bulk commodities cannot reach
agreement relative tc the weighing of the commodities, appeal
may be made to the state department of irapeetions-and-appeals

transportation. The state department of transportation, after

a hearing by the department of inspections and appeals, shall

issue an order equitable to all parties including but not

limited to allocation of costs and specification of the place

. '
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and manner of weighing.

Sec. 34. Section 327G.12, Code 1989, is amended to read as
follows:

327G.12 OVERHEAD, UNDERGROUND, OR MORE THAN ONE CROSSING.

Sueh The owner of land may serve upon sueh the railroad
corporation a request in writing for more than one such
private crossing, or for an overhead or underground crossing,
accompanied by a plat of the owner's land designating thereen
the location and character of crossing desired. 1If the
railroad corporation refuses or neglects to comply within
thirty days of sueh a written request, the owner of the land
may make written application to the department to hear-ané
determine the owner's rights in-sazd-recspect., The department
of inspecticns and appeals, after notice to the railroad
corporation, shall hear satd the application and all
objections thereto to the application, and make sweh an order

aa-shati-be which is reasonable and just, and if it requires
the railroad company to construct any crossing or roadway, fix

the time for compliance with the order and apportion the costs

as appropriate. The-matter-of-eosts-shati-be-tn-the

diseretron-of-the-department-of-inspections-and-appeaiss The
order of the department of inspections and appeals is subject
to review by the state department of transportation. The
decision of the state department of transportaticn is the

final agency action.
Sec. 35. Section 327G.l6, Code 1989, is amended to read as

follows:

327G.16 DISAGREEMENT —-- APPLICATION -- NOTICE.

If the persons specified in section 327G.15 cannot reach an
agreement, either party may make written application to the
autherity department requesting resolution of the
disagreement. The authostty department shall £+x request the
department of inspections and appeals to set a date for
hearing and. The department of inspections and appeals snail

give the-otier-party ten days' written notice by-mai: of the

_..16...
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hearing date. @Phe-authertty-sheii-promutgate-rutes-subiject-t2
departmenc-approvat-for-precessing-appireacions-whreh-are
fried-with~-rhe-authority-prior-to-a-written-diaagreements-~-%he
authority-may-set-a-hearing-date-after-the-drsagreement-hag
been-fited~

Sec. 36. Section 327G.17, Code 1989, is amended to read as
follows:

327G.17 HEARING -~ ORDER.

The department of inspections and appeals shall hear the
evidence of each party to the contrcoversy and shall make an
order, which may include, pursuant to the-provisiena-of
chapters 471 and 472, authority to corndemn, resolving the

controversy inetruding-what, The order shall include the

portion of the expense shaii to be paid by each party to sueh
the controversy. In determining what porticn of the expense
shall be paid by each party the department of inspections and
appeals may consider the ratio of the benefits accruing to the
railroad or the governmental unit or both, as-it-bears to the
general public use and benefit and-suech-benefita-may-in-the
case-of-construetron-be-constarent-with-the-standards-adoepted
for-srmitar-purposes-by-the-federai-nirghway-administration
under-the-federat-atrd-highway-Act-0f-1973-az-amended-to-Juty
17-319767-1t23-H<S5<-€+-§-282-et-seq-7.

The order of the department of inspections and appeals is
subject to review by the state department of transportation.
The decision ¢of the state department of transportation is the

final agency action.
Sec. 37. Section 327G.32, Code 1989, is amended to read as

follows:

327G.32 BLOCKING HIGHWAY CROSSING.

A railroad corperation or its employees shall not operate
any a train in such a manner as to prevent vehicular use of
any a nighway, street, or alley for a period of time in excess
of ten minutes except in any of the following circumstances:

1. When necessary to comply with signals affecting the

-17-
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safety of the movement of trains.

2. When necessary to avoid striking any an object or
person on the track.

3. When the train 1s disabled.

4. When necessary tc comply with governmental safety
regulations including, but not limited to7 speed ordinances
and speed regulations.

Amy An officer or employee of a railroad corporation
violating any a provision of this section shatt is, upon
conviction, be subject to the penalty provided in section
327G.14. An employee sha}} is not be guilty of sueh a
violation if the employee's action was necessary to comply
with the direct order or instructions of a railroad
corporation or its supervisors. Sueh-guitt-shail Guilt is
then be with the railroad corporation.

Phis Other provisions of this section notwithstanding, a

political subdivision may pass a resolution cr ordinance
regulating the length of time a specific crossing may be
blocked if the political subdivision demonstrates that a
resolution or ordinance is necessary for public safety or
convenience. If a resolution or ordinarnce 1s passed, the
political subdivision shall, within thirty days of the
effective date of the resolution or ordinance, notify the
department and the railroad corporation using the crossing
affected by the resolution or ordinance. The resolution or
ordinance shat® does not become effective unless the
department and the railroad corporation are notified within
thirty days. The resolution or ordinance shaii-become becomes
effective thirty days after nciification unless a person files
an objection to the resolution or ordinance with the

department. If an objection is filed the department shall

notify the department of inspections and appeais which shall

hold a hearing. ®he After a hearing by the department of

inspections and appeals, the state department of

=
L

transportation may disapprove the resolution or ordinance i

_18_
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public safety or convenience does not reguire a resolution or
ordinance. The decision of the state department of

transportation is final agency action. The resolution or
ordinance approved by the political subdivision is prima-facte

prima facie evidence that the resolution or ordinance is

adopted to preserve public safety or convenience.

The department of inspections and appeals when considering
rebuttal evidence shall weigh the benefits accruing to the
political subdivision as tt-bears-te they affect the general
public use compared to the burden placed on the railroad

operation. Public safety or convenience may include, dut
shatt 1s not be limited to, high traffic density at a specific
crossing of a main artery or interference with the flow of
authorized emergency vehicles.
Petttteat-subdiviatons-shati-~nottfy-the-—authorrey-within
sixty-days-of-July-1;-19%67-of-each-extating-resotution-or
ordinance-which-dees-not-conform-with-the-provistons-of-shie
sectionct--Potiticai-subdivistons-not-notifying-the-authority
of-an-extsting-reseiution-or-ordinance-during-the-catendar
year-beginning-danuary-+7-1976-shatt-have-an-additionat-atxty
daya-after-Juty-37-1977-to-norify-the-auvehority--FPattere-to-do
4o-3hati-render-the-resointron-or-ordinance~voird-
Suenh-ordirances-or-resotutrons-may-remain-in-effect-untii
the-department-of-irnapections-and-appeale-has-—acted-upon-each

erdinance-or-resolntieon-urder-the-procedures-specrfied-in-thia

seettons

Sec. 38. Section 327G.62, Code 1989, 1s amended to read as
follows:

327G.62 CONTROVERSIES.

When a disagreement arises between a railrocad corporation,

its grantee, or lts successor in interest, and the owner,
lessee, or licensee of a building or other improvemen:,
including trackage, used for receiving, storing, transporting,
or manufacturing an article of commerce transported or to be

transported, situated on a present or former railiroad right-

..19_.
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of-way or any on land owned or controlled by the railroad
corporation, its grantee, or its successor in interest, as to
the terms and conditions on which the article is tc¢ be
continued or removed, the railway corporation, its grantee, or
its successor in interest, or the owner, lessee, or licensee
may make written application to the department and-the. The
department shall notify the department of inspections and
appeals which shall hear and determine the controversy and
make an order as which is just and equitable between the
parties, whiek. That order shati-be-enferced-in-the-same
menner-as-other-orders-of is subject to review by the state
department of transportation. The decision of the state

department of transportation is final agency action.
Sec. 39. Section 327G.65, Code 1989, is amended to read as

follows:

327G.65 COST OF CONSTRUCTION.

Steh The railroad cerporation may require the person
primarily to be served thereby to pay the legitimate cost and
expense of acquiring, by condemnation cr purchase, the
necessary right of way for sueh the spur track and of
constructing the-aesme it, as shati-be determined in separate
items by the department. Except as provided in section
327G.66, the total cost thereof as ascertained by sard the
department shall be deposited with the railroad corporation
before it sha*:-be is required to incur aay expense. If an
agreement cannot be reached, the question shall be referred to
the department which may, after a hearing conducted by the
department of inspections and appeals, issue an order.

Sec. 40. Section 601J.5, subsection 3, paragraph d, Code
1589, is amended to read as follows:

d. The department of inspections and appeals snall
establish an appeal process urder-chapter pursuant to chapters
i0A and 17A which allows those agencies or crganizations

determined to not be in compliance with this chapter an

cpportunity for a timely hearing before the department of

_20_
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inspections and appeals. A decision by the department of
inspections and appeals is subject to review by the state

department of transportation. The state department of
transportation's decision is the final agency action.
Judicial review of the action of the department may be sought

in accordance with chapter 17A.
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Amend House File 163 as’ amended. passed, and .
teprinted by the House, as follows: -~ :
1. page 18, line 16, by striking the word
“provisions” and inserting the following: -
2. Page 18, line 17, by striking the wo:ds "a

resolution or" and Lnsertlng the followxng- ’ a
.resotutien-or an" N L

3. Page 18, lines 19 and 20, by strLkzng the )

words "a resolution or® and Lnsertlng the followlng.
“&-resoiurion-or an" v

4. Page 18, 1ine 21, by striking the words. a . -
resolution or" and 1nsertzng the following: .?a o
resotueton-or an". . .

S. Page 18, line 23, by Strlklng the words
“resolutxon or" and xnse:CLng the following:

"resotution-or”,

6. Page 18, by striking 11n3’25 and Lnsertzng
the following: “affected by the resciutton-or
ordinance. The resoiution-or” s

7. Page 18, line 28, by strxklng the words L
"resolution or" and inserting the followlng
"resotution-or”., Tlee o

8. Page 18, line 30, by striking the words
"resolution or” and inserting the followxng'
"resotutton-or". ,,

9. Page 18, line 35, by strxklnq the words
"resolution or” and inserting the followlng-
"resotutiton-or”., ) ‘ <

10. Page 19, 11ne 1, by strxklng the words "a
resolution or" and inserting the following: "a.
resotution~-or the”. ‘

11. Page 13, line 3, by strlkxng the words
"resolution or" and inserting the following:
"resoiution~ce",

12, Page 19, line 5, by Strlklﬂq the words
"resolution or" and inserting the folloalng.
"reseiuntion-or”, wr

13. Page 19, by inserting after line 26 the
following:

"A resolution regulatxng the length of time a
specific crossing may be blocked, wnhich was adopted
before the effective date of Senate File 500 of the
Seventy-third General Assembkx; 1s an ordinance for
the purposes of this section.”

By DONALD V. DOYLE

.

5-361i8 FILED APRZ; 10, 1989

Alopke 4-1»84 p) 33) .

ggrtzons"

L
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SENATE AMENDMENT TO HOUSE FILE 163

4013
' Amend House File 163 as amended, passed, and
reprinted by the House, as follows:
1. Page 18, line 16, by striking the word

2. Page 18, line 17, by striking the words “a
resolution or" and inserting the following: "a
resointien-er an".

3. Page 18, lines 19 and 20, by striking the
words "a resolution or" and inserting the following:
10 "a-resoiution-or an".

11 4. Page 18, line 21, by striking the words "a
12 resoclution or" and inserting the following: "=&a
13 reseiutten-er an".

14 5. Page 18, line 23, by striking the words

15 "resolution or" and inserting the following:

16 "resotution-er".

17 6. Page 18, by striking line 25, and inserting
18 the following: "affected by the reseiution-or

19 ordinance. The resoiuntion-or".

20 7. Page 18, line 28, by striking the words

21 "resolution or" and inserting the followlng:

22 "resetutien-or”.

23 8. Page 18, line 30, by striking the words

24 "resolution or" and inserting the following:

. "resoiution-or”.
9. Page 18, line 35, by striking the words
W/ "resolution or" and inserting the following:

28 "resolution-er®.

29 10. Page 19, line 1, by striking the words "a
30 resolution or" and inserting the following: "a
31 reasiutien-or the".

32 11. Page 19, line 3, by striking the words

33 "resolution or" and inserting the following:

34 "resotubron-or".

35 12. Page 19, line 5, by striking the words

36 "resolution or" and inserting the following:

37 "resetutron-or".

OO b

38 13. Page 19, by inserting after line 26 the
39 following:
40 "A resolution requlating the length of time a

41 specific crossing may be blocked, which was adopted
42 before the effective date of Senate File 500 of the
43 Seventy-third General Assembly, is an ordinance for

44 the purposes of this section.”
RECEIVED FROM THE SENATE

B-4013 FILED APRIL 13, 1989 .,
Never (ouricde 4-a0- (p19°)

Page 2

"provisions” and inserting the following: ‘“portions".
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S,‘ {37‘ J,& &{/’u BY (PROPOSED DEPARTMENT OF

INSPECTIONS AND APPEALS

BILL)
Passed House, Date Passed Senate, Date
Vote: Ayes Nays Vote: Ayes Nays

Approved

A BILL FOR

1 An Act relating to the duties of the department of inspections
2 and appeals in the appeal and hearing processes of the state
3 department of transportation.
‘ 4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
' :
6
7
8
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Section 1. Section 321.211, unnumbered paragraph 1, Code
1985, is amended to read as follows:

Upon suspending the license of any a person as authorized,
the department shall immediately notify the licensee in
writing and upon the licensee's request shall afford the
licensee an opportunity for a hearing before the director-or
the-direectoria-authortred-agent department of inspections and

appeals as early as practical within net-to-exceed thirty days
after receipt of the request. The hearing shall be held in
the county 1in which the licensee resides unless the department

of inspections and appeals and the licensee agree that sueh
the hearing may be held in some other county; or the hearing
may be held by telephone conference at the discretion of the
department of inspections and appeals. Upon sueh the hearing
the direceor-or-the-directorts-anthorized-agent department of

inspections and appeals may administer ocaths and may issue

subpoenas for the attendance of witnesses and the production
of relevant books and papers and may require a re-examinaticn

of the licensee. Upon sueh the hearing and issuance of a

recommendation by the department of inspections and appeals,

the state department of transportation shall either rescind

its order of suspension or for good cause may extend the
suspension of sueh the license or revoke sueh the license,
There is appropriated each year from the road use tax fund to
the department of transportation one hundred seven thousand
dollars or seo as much thereof as may-be is necessary to be
used to pay the cost of notice and personal delivery of
service, if as necessary to meet the notice requirement of
this section. The department shall premuigate adopt rules
governing the payment of the cost of personal delivery of
service. The reinstatement fees collected under section
321.191 shall be deposited in the road use tax fund in a
manner provided in section 321.192, as reimbursement for the
costs of notice under this section. This section does not

preclude the director from attempting to effect an informal

-1-
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settlement under chapter 17A.
Sec. 2. Section 321E.19, Code 1989, is amended to read as

follows:
321E.19 PERMIT SUSPENDED, CHANGEDL OR REVOKED.

Upon complaint by local authorities or on the department’'s
own initiative and after notice and hearing before one or more
members of the permit issuing body in the case of local
authorities or the department of inspections and appeals for

permits issued by the state department of transportation,
permit privileges under this chapter may be suspended,
changed, or revoked in whole or in part by the issuing
authority for willful failure to comply with any-previsieas a

provision of this chapter, er-with-any rule adopted under

a
autherity-of this chapter, or with-any a term, condition, or
limitation of the permit.

Sec. 3. Section 322.9, unnumbered paragraphs 1 and 2, Code
1989, are amended to read as follows:

The department may revoke or suspend the license of any a
retail motor vehicle dealer if, after notice and hearing by

the department of inspections and appeals, it finds that the

licensee has been guilty of any an act which would have-been
be a ground for the denial of a license under section 322.6.
Witnesses-shati-receive-tha-same-compensation-provided-zn
saskion-622769-and-shalti-be-compensated-Efram-funds
appropriated-te-the-departments

The department ts-further-aunthorrzed-to may revoke or
suspend the license of any a retail motor vehicle dealer if,
after notice and hearing by the department of inspections and
appeals, it finds that sueh the licensee has been convicted or
has forfeited bail on three charges of:

Sec., 4. Section 322.24, Code 1989, is amended to read as

follows:

322.24 HEARING.

The director-af-transportation-shaii-have-the~-power-to
state department of transportation and the department of

__2__
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inspections and appeals may issue subpoenas to compel the

attendance of witnesses and the production of documents,
papers, books, records, and cther evidence before-the-director

in any matter over which the dtreetsr respective department

has jurisdiction, control, or supervision pertaining to this
chapter.

If any a person shazi-refuse refuses to obey any-sweh a
subpoena, or to give testimony, or to produce evidence as
required thereby, any a judge of the district court of the
state of Iowa in and for Polk county may, upon application and
proof of sueh the refusal, make an order awarding process of
subpoena, or subpoena duces tecum, out of the satd court, for
the witness to appear before the direector-and respective
department, to give testimony, and to produce evidence as

required thereby. Upon filing sueh the crder in the office of

the clerk of sat+d8 the district court, the clerk shall issue

process of subpoena; as directed, under the seal of saxd the
court, requiring the person to whom it is directed to appear
at the time and place there:n designated.

Sec. 5. Section 322A.6, unnumbered paragraph 2, Code 1989,
1s amended to read as follows:

An applicant seeking permission to enter into a franchise
for additional representqtion of the same line-make in a
community shall deposit with the department at the time the
application is filed, an amount of money to be determined by

the department of inspections and appeals to seeure-the

peyment-of pay the costs and-expenses of the hearing. %he
appiitcant-shaii-pay-the-costs-of-the-hearings

Sec. 6. Section 322A.17, Code 1989, is amended to read as
follows:

322A.17 JYPI€TAE REVIEW.

A decision of the department of inspections and appeals is

subject to review by the state department of transportation,

whose decision is final agency action for the vurpose of

judicial review,
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Judicial review of actions of the state department of
tnspeetions-and-appeats transportation may be sought in the

manner provided for in section 322.10.

Sec. 7. Section 322B.6, unnumbered paragraph 1, Code 198%,
is amended to read as follows:

The department may revoke, suspend, or deny refuse the
license of a mobile home dealer, mobile home manufacturer,
mobile home distributor, manufacturer's representative, or
distributor's representative, as applicable, in-acccrdance
with-the-previsions-of-chapter-33a& if the department finds
that the mobile home dealer, manufacturer, distributor, or
representative is guilty of any of the folliowing acts or
offenses:

Sec. 8. Section 322B.6, Code 1989, is amended by adding
the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. 1In accordance with chapters 104
and 174, each person whose license or application is revoked,
suspended, or refused shall be provided an opportunity for a

hearing before the department of inspections and appeals.

Sec. 9. Section 322C.6, unnumbered paragraph 1, Code 1989,
is amended to read as follows:

Phe A license of-a-person issued under section 322C.4 or
322C.9 may be denied, revoked, or suspended, after opportunity
fcr a hearing before the department of inspections and appeals
in accordance with chapters 10A and 17A, if the-deparement
£4nds it is determined that the licensee or applicant has done

any of the following:

Sec. 10. Section 325.11, Code 1989, is amended to read as
follows:

325.11 RULES OF PROCEDURE.

The department shall adopt rules geverning for the
procedure to be followed in the filing of applications and #n

the department of inspections and appeals shall adopt rules

for the conduct of hearings.
Sec. 11. Section 325.13, subsection 5, Ccde 1989, is

-4-
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amended to read as follows:

S. Upon receipt of any-pretests a protest complying with
subsection 3, the department shall request the department of
inspections and appeals to set the matter for hearing not less
than ten days following the expiration of the time in which
protests may be made and. The department of inspections and

appeals shall give notice to all persons who have filed
protests of the time and place of the hearing.

Sec. 12. Section 325,17, Code 1989, is amended to read as
follows:

325.17 <2PESPIMONY-RECEIVABLE UNCONTESTED CASE PROCEDURE.

fhe If no protest is filed, the department shall consider

the applicaticn and any obdectionas-fried-thereto-and-may-hear

testcimony-to-aid-ie relevant evidence in determining the
propriety of granting the application,

Sec. 13. Section 325.19, Code 1989, is amended to read as
follows:

325.19 EXPENSE OF HEARING.

The applicant shall pay ail the costs and-expenses of the
hearing and-necessary-preiiminacy-investigation-tn-connection

therewzeth before the application shati-be is granted. The
department of inspections and appeals shall establish

appropriate fees which shall be paid to the department at-the
ttme-the-appr+catton-ts-£frted of inspections and appeals.
Sec. 1l4. Section 325.21, Code 1989, 1s amended to read as

follows:

325.21 JHBIEXIAL REVIEW.

A decision of the department of inspections and appeals is
subject to review by the state department of transportation.

Judicial review of the decisions and actions of the department

of transportation may be sought in accordance with the-terms

of-the-foewa-adminsstracive-procedure-Act chapter 17A. Such
The petitioners must file with the clerk of the district court

a bond for costs in the sum of not less than five hundred

dollars.
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Sec. 15. Section 325.25, unnumbered paragraph 1, Code
1989, is amended to read as follows:

A certificate of convenience and necessity shall not be
sold, transferred, leased, or assigned, nor shall amy a
contract or agreement with reference to or affecting any a
certificate be made without the written approval of the

department. The department may request the department of

inspections and appeals to hold a hearing at-its-discretien

and. The department of transportation shall approve the sale,
transfer, lease, or assignment upon a finding by the
department of inspections and appeals that there has been

continuous service under the certificate for at least ninety
days prior to the transfer, and that the transferee is fit,
willing, and able to perform the operations authorized by the
certificate, and that the transfer 1s consistent with the
public interest. Pending determination of an application
filed with the department for approval of a sale, transfer,
lease, or assignment, the department may grant temporary
approval of the proposed coperation upon a finding of good
cause.

Sec. 16. Section 327.16, Code 1989, is amended to read as
follows:

327.16 REVOCATION OF PERMIT.

For just cause, after due hearing conducted by the

department of inspections and appeals, the state department of
transportation may at any time alter, amend, or revoke any a

permit issued, If the holder of the permit or the holder's
agent persists in a violation of amy a prescribed safety
reguiatron-preseribed-by-the-deparement rule, the department

may recommend-revecation-of-said revoke the permit and-sueh
vioiation-shati-be-grounds-for-such-revocation.

Sec. 17. Section 327A.4, Code 1989, is amended to read as
follows:

327A.4 DISPOSAL OF CERTIFICATE.

Whenever-any If a person shaii-frie files an application

-6-
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with the department am-appiicatton for authority to sell,

transfer, lease, or assign a certificate of convenience and
necessity issued under the-preovisiens-of this chapter, the
department shall request the department of inspections and

appeals to fix a date for hearing thereen-and. The state
department of tramnsportation shall cause a notice addressed to

the citizens of each county through or in which the proposed
service will be rendered to be published in seme a newspaper
of general circulation in each such county, once each week fcor

two ccnsecutive weeksy-amd. The department shall notify each

liguid transport carrier holding a certificate, issued by the
department, to transpoert over, in, or thrcugh the area
described in the application, by mailing notice of the hearing
to each such carrier at least ten days before the date fixed
for hearingr-and-the-provrasrons-ef-chapter. Chapter 3257
tnciuvarve-of and this chapter shaii, insofar as appropriate
be, are applicable to the sa:d hearing.

Sec. 18. Section 327A.14, Code 1989, is amended to read as
fclliows:

327A.14 PRIOR SERVICE -- RIGHTS TRANSFERRED OR ASSIGNED.

Any A liquid transport carrier actively and continuocusly
engaged 1n business as such between the first day of December,
1956, and the fourteenth day of January, 1957, shall be issued
a certificate of convenience and necessity covering all peints
in this state to all other points in this state, and all
routes and areas in this state, previded-that if the
application therefor-shaii-be is made within sixty days after
May 17, 1957. Ne-rirghts Rights so granted may shall not be
sold, leased, transferred, or assigned to anmy a person engaged
directly or indirectly in the transportation for hire of
liquid products in bulk or freight in interstate commerce or
in intrastate commerce, in this or any other state, or the
District of Columbia, or to any person engage¢ in the leasing
of equipment for such purposes, except such rights as which

are actively being exercised at the time of sale, lease,
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transfer, or assignment; previded; however, rights so granted
may be sold, leased, transferred, or assigned to amy a person
who has not engaged directly or indirectly in the
transportation for hire of liquid products in bulk or freight
in interstate or intrastate commerce prior to the date of suech
the transfer, or to any a person who has not prior to such
that date engaged in the leasing of equipment for suen that
purpose, and eorn-hearing it shaii is not be necessary for the
department of-inspections-and-appeais to find that s=eh the
sale, lease, transfer, or assignment is necessary in the
publiic interest. Before any rights may be sold, leased,
transferred, or assigned, application therefer shall be filed
with the department of transportation, which shall #£:x request
the department of inspections and appeals to set a date for

hearing thereen on the application, and the-provisrens-of
section 327A.4 shati-be is applicable therets. Rights
actively being exercised may be sold, leased, transferred, or

assigned to any a person engaged in the transportation for
hire of liquid products in bulk or freight under the
conditions heresnafter set forth in this section:

1. Whenever When an application for a sale, lease,
transfer, assignment, consolidation, merger, or acquisition of
control 1s filed with the department, i1f on after a hearing by
the department of inspections and appeals, the department of

transportation finds that ta} the proposed purchaser, lessee,

transferee, or assignee is fit, willing and able, and-tb} that
the proposed seller, lessor, transferor, or assignor has not
abandoned, suspended, or discontinued operations, and-tec} that
the transaction proposed will be consistent with the public
interest, and that the conditicns of this section have been or
will be fulfilled, the department of transportation may enter
an order approving and authorizing sueh the sale, lease,
transfer, assignment, consolidation, merger, or acquisition of
control, upon sueh terms and conditions as it shati-find finds
to be just and reasonable and with sueh modifications as it

-8~
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may prescribe.

2. Except as otherwise provided in subsection 1, it shat?®
be is unlawful for amy a person to accomplisk or effectuate,
cr to participate in accomplishing or effectuating, the
control or management in a common interest of any two or more
persons engaged in the transportation for hire of liquid
products in bulk or freight or of one or more persons so
engaged, however such result is attained, whether directly or
indirectly, by use of common directcrs, officers, or
stockholders, a holding or investment company or companies, a
voting trust or trusts, or in any other manner wkatseever,

3. The department ts~hereby-anthertzed may, upon
complaints or upon its own initiative without complaint, but
efter-notices-and-hearing7-to investigate and determine
whether amy a person is violating the-provisiona-of this
section. If the department finds upon investigation that any
a person is violating the-provisions-ef this section, it
shall, by-order after a hearing conducted by the department of

inspections and appeals, require smeh the person to take suech

actien consistent with the-provisions-of this chapter as-may
be-necezaary;-tn-the-opinton-of-the-department; to prevent

continued viclation of swen-previstens this section.

Sec. 19. Section 327C.8, Code 1989, is amended to read as
follows:

327C.8 OBJECTIONS -~ HEARING.

Any A person directly affected by the proposed
discontinuance of any an agencys may file written objections

with the department; stating the grounds for aueh the
cbjections, within fifteen days from the time of the
publication of the notice as provided in section 327C.7. Upon
the filing of sueh objections the department shall request the
department of inspections and appeals shaii-€xx-the-time-and
piace-£or to hold a hearing, which shall be held within sixty
days from the filing of such the objections. Written notice

of the time and place of suek the hearing shall be mailed by

-9-
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the department of inspections and appeals tc the railroad
corporation and the person filing objections at least ten days
prior to the date fixed for sueh the hearing.

Sec. 20. Section 327C.12, Code 1989, is amended to read as
follows:

327C.12 AID FROM COURTS.

The department or the department of inspections and appeals
may invoke the aid of any court of record in the state 1in
requiring the attendance and testimony of witnesses and the
producticn of books, papers, tariff schedules, agreements, and
cther documents. Any-eeurt-having-jurisdiecion-of-the-tnquiry
shail;-rn-case-of-che-refusar-of-any If a person refuses to

obey a subpoena or other process, a court having iurisdiction
of the inquiry shall issue an order requiring any of the

officers, agents, or employees of amy a carrier or other
person to appear before the either department and produce al.
bocoks and papers required by sueh the order and testify in
relation to any matter under investigation.

Sec. 21. Section 327C.17, Code 1989, is amended to read as

follows:
327C.17 WHEN ORDER EFFECTIVE -- VIOLATION.
If emy a railroad failsy-megieets; or refuses to comply

with any a rule or order made by the state department of
transportation or the department of inspections and appeals
within the time specified, t¢-shaii the railroad is, for each
day of such failure, be subject to a schedule "two" penalty.
Sec. 22. Section 327C.19, Code 1989, is amended to read as

follows:
327C.19 JSHPIEIAL REVIEW.
A decision of the department of inspections and appeals is
subject to review by the state department of transportation.
Judicial review of the actions of the state department of

transportation may be sought in accordance with the-terms-of

the-fowa-administrative-procedure-aAct chapter 174,
Sec. 23. Section 327C.20, Code 1989, is amended to read as

-10-
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follows:

327C.20 REMITTING PENALTY.

If a common carrier fails in a judicial review proceeding
to secure a vacation of the order objected to, it may apply to
the court in which the review proceeding is finally
adjudicated for an order remitting the penalty which has
accrued during the review proceeding. Upon a satisfactory
showing that the petition for judicial review was filed in
good faith and not for the purpose of delay, and that there
were reasonable grounds to believe that the order was
unreasonable or unjust or that the power of the department of
transportation or the department of inspections and appeals to
make the same order was doubtful, sueh the court may remit the
penalty that has accrued during the review proceeding.

Sec. 24. Section 327C.25, Code 1989, is amended to read as

follows:

327C.25 COMPLAINTS.

Ary A persony-etty-or-county may file with the department a
petition setting forth any particular in which any a common
carrier has violated the law to which it is subject and the
amount of damages sustained by reason thereof of the
viclation. The department shall furnish a copy of the

complaint to the carrier against which a complaint is filedy-a
copy-thereaf;-and-a-reasonabte-time, The department shall be

frxed-by request the department of inspections and appeals
withtn to schedule & hearing in which suekl the carrier shall

answer the petition or satisfy the demand-therein-made demands

of the complaint. If such the carrier fails to satisfy the
complaint within the time fixed or there appears to be
reasonable grounds for investigating the matters set forth in
satd the petition, the department of inspections and appeals
shall hear and determine the questions inveolved and make sueh
orders es it shaii-find-to-be finds proper. When If the
department of transportation has reason to believe that any a

carrier is violating any of the laws to which it is subject,

_ll_
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t& the department may institute an investigation and eause
request the department of inspections and appeals to conduct a

hearing to-be-heid-before-the-department-of-tnapections-and
appeats in relation to sueh the matters in-aii-respects-as
futiy as 1f a petition had been filed.

Sec. 25. Section 327C.26, Code 1989, 1s amended to read as

fellows:

327C.26 INVESTIGATION -- REPORT.

When a hearing has been held before the department of
inspections and appeais‘after notice, it shall make a report

in writing setting forth the findings of fact and its
conclusions together with its recommendations er-erders as to
what reparation, 1f any, the offending carrier shall make to
any a party who has suffered damage. Sueh-findrng The
findings of fact shaii-thereaéter-in-aii-iegai-proceedings-be
prima-facre are prima facie evidence in all further legal
proceedings of every fact found. All reports of hearings and
investigations made by the-department-of-transportation-anéd

the department of inspections and appeals shall be entered of
record and a copy furnished to the carrier against which the
complaint was filed, to the party complaining, and to any
cther person having a direct interest in the matter. A
reasonable fee not to exceed the actual duplication costs may
be charged for the copies.

Sec. 26. Section 327C.28, Code 1989, is amended to read as
follows:

327C.28 VIOLATION OF ORDER -- PETITION -~ NOTICE.

When-any If a person violates or fails to obey amy a lawful
order or requirement of the department of transportation or
the department of inspections and appeals, the department of

transportation or the department of inspections and appeals
shall apply by petition in the name of the states against sueh

the person, to the district court, alleging sueh the violation
or failure to obeys-the. The court shall hear and determine
the matter set forth in the petition on reasonable notice to
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the person, to be fixed by the court and to be served 1in the
same manner as an original metices notice for the commencement
of action.

Sec. 27. Section 327C.29, Code 1989, is amended to read as
foellows:

327C.29 INTERESTED PARTY MAY BEGIN PROCEEDINGS.

Any A person er-ecity-eor-county interested in the-matter-cf
enforcing anmy an order or requirement of the department of
transportation or the department of inspections and appeals,
may file a petition against suweh-persen the violator, alleging
the failure to comply with such the order or requirement and

praying asking for summary relief to the same extent and in
the same manner as the department of transportation or the

department of inspections and appeals may de under section
327C.28, and the proceedings after the filing of such the
petition shall be the same as in section 327C.28.

Sec. 28. Section 327D.53, Code 1989, is amended t¢ read as

follows:

327D.53 DIVISION OF JOINT RATES.

Before the premnigatieon adoption of suech the rates, the
department shall notify the railroad corporations interested
in the schedule of joint rates fixed, and give them a
reasonable time to agree upon a division of the charges
provided. 1If suer the corporations fail to agree upon a
division, and to notify the department thereef of their
agreement, the department shall, after a hearing of-the
eorporations-interested conducted by the department of

inspections and appeals, decide the same rates, taking into

consideration the value of terminal facilities and all the
circumstances of the haul, and the division so determined by
it shatt is, in all controversies or actions between the

rallroad corporations interested, be prima-€faete prima facie

evidence of a just and reasonable division therecoéf.
Sec. 29. Section 327D.83, Code 1989, is amended to read as

follows:
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327D.83 POWER TO REVISE RATES.

Whenever-there-shati-be If a schedule is filed with the
department amy-sehedule stating a rate, the department may,
either upon complaint or upon its own motion, immedtratelys

and;-tf-tt-so-arders;-withont-answer-er-formai-pteadings-by

the-interested-commen-earrier;-enter-upon reguest the

department of inspections and appeals to conduct a hearing

concerning the propriety of sueh the rate.

Sec. 30. Section 327D.85, Code 1989, is amended to read as
follows:

327D.85 DECISION.

Bn-sueh At the hearing the department cf inspections and

appeals shall eatabiiesh propose the rates on the schedule, in
whole or in part, or others in lieu thereof, which xtt-shai?

£+md-te-be the department of inspections and appeals finds are

just and reasonable rates. The action of the department of

inspections and appeals is subject to review by the state
department of transportation. The decision of the state
department of transportation is the final agency action.

Sec. 31. Section 327D.89, Code 1989, is amended to read as

follows:

327D.89 COMPLAINT OF VIOQLATION.

When any a persony-city-er-county-shati-make-complatnt
complains to the department that the rate charged or published
by any a railway corporation, or the maximum rate fixed by
law, is unreasonably high or discriminating, the department
may investigate the matter, andy-he:d reguest the department
of inspections and appeals to conduct & hearingr-giving. The
department of inspections and appeals shall give the parties
notice of the time and place of the hearing.

Sec. 32. Section 327D.90, Code 1989, is amended to read as

follows:

327D.90 HEARING -- EVIDENCE.

At the time of the hearing the department of inspections
and appeals shall receive any evidence and listen to any

|
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arguments presented by either party relevant to the matter
under investigation, and the burden of proof ahaii is not he
upon the person making the complaint, The complainant shall
add to the showing made at sueh the hearing whatever
information the complainant may then have has, or can cbtain
from any source;-ineiuding-schednies-sf-rates-actuatiy-charged
by-ary-ratiway-corporation-for-substantiatiy-the-same-kind-of
services-in-this-er-any-other-states--Phe-lowest-rates
pubiished-or-charged-by-any-ratiway-cerporacron-for
sphetantiatiy-che-same-kind-of-service-whether-tn-this-or
another-state;-shatis;-at-tha-inarance—of-the-person
compltatrning;-be-accepted-gas-prima-facie-evidence-of-a
reasenable-rate-£for-the-services-under-investigation;-and-+£
the-ratiway-corporatron-compiatned-of-ia-operating-a-tine-of
rariroad-beyend-the-stater;-or-has-a-traffrec-arrangement-with
any-such-ratiway-corporatians-the-same-shati-be-taken-tnto
consitderation-in-determining-what-ts-a-reaseonabte-rate;-+f-1+
be-aperating-a-ttne-of-raiiway-beyond-tine-state;-the-rate
eharged-or-estabiished-for-gubstantratiy-a-simitar-er-greater
service-by-tt-in-ansther-state-akati-aisc-be-considered. The

department of transpertat:ion inspections and appeals shall

estabiish propose just and reasonable rates, which may be

adopted in whole or in part or modified as the state
department shaii-determine cof transportation determines.

Sec. 33. Section 327D.128, Code 1989, is amended to read
as follows:

327D.128 WEIGHING -- DISAGREEMENT.

If a railroad corporation and the owner, consignor, or

consignee of car lots of bulk commodities cannot reach
agreement relative to the weighing of the commodities, appeal
may be made to the state department of inspecticons-ard-appeais
transportation. The state department of transportation, after

a hearing by the department of inspections and appeals, shall

issue an order equitable to all parties including but not
limited to allocation of costs and specification of the place

-15-




and manner of weighing,

Sec. 34. Section 327G.l12, Code 1989, is amended to read as
follows:

327G.12 OVERHEAD, UNDERGROUND, OR MORE THAN ONE CROSSING.

Sueh The owner of land may serve upon such the railroad
corporation a request in writing for more than one saech
private crossing, or for an overhead or underground crossing,
accompanied by a plat of the owner's land designating thereon
the location and character of crossing desired. If the
railroad corporation refuses or neglects to comply within
thirty days of sueh a written request, the owner of the land
may make written application to the department to hear-and
determine the owner's rights ¢+m-said-respeee., The department
of inspections and appeals, after notice to the railroad
corporation, shall hear saxd the application and all
objections therete to the application, and make sueh an order

as-skhali-be which is reasonable and just, and if it requires

the railroad company to construct any crossing or roadway, fix
the time for compliance with the order and apportion the costs

as appropriate. Phe-matter-sf-costs-shaii-be-in-the

discrecron-of-the-department-of-tnspections-and-appeatres The
order of the department of inspections and appeals is subject

to review by the state department of transportation. The
decision of the state department of transportation is the

final agency action.
Sec. 35. Section 327G.l16, Code 1989, is amended to read as

follows:

327G.16 DISAGREEMENT -- APPLICATION -- NOTICE.

If the persons specified in section 327G.15 cannot reach an
agreement, either party may make written application to the
authority department requesting resolution of the
disagreement. The autherity department shall £ix request the
department of inspections and appeals to set a date for
hearing and., The department of inspections and appeals shall

give the-other-party ten days' written notice by-ma+i of the

.._16_.
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hearing date. Phe-auntherity-shati-promuigate-ruies-subject-to
department-approvai-fer-processing-appircations-which-are
f1+ted-with-the-anthortty-prior-to-a-written-disagreements--%The
suthoriey-may-set-a-hearing-date-after-the-disagreement-has
been-£ried-s

Sec. 36. Section 327G.17, Code 1989, is amended to read as
follows:

327G.17 HEARING -- ORDER.

The department of inspections and appeals shall hear the
evidence of each party to the controversy and shall make an
order, which may include, pursuant to the-previsions-of
chapters 471 and 472, authcrity to cendemn, resolving the
controversy tnciuding-whas, The order shall include the
portion of the expense shait to be paid by each party to sueh
the controversy. In determining what portion of the expense
shall be paid by each party the department of inspections and

appeals may consider the ratio of the benefits accruing to the

railroad or the governmental unit or both, as-*t-bears to the
general public use and benefit and-such-benefits-may-in-the
case-of-construction-be-conststenc-with-the-standards-adopted
for-simitar-purposes-by-the-£federat-highway-admintsecration
unnder-ehe-federai-aid-highway-Act-0£-1533-as-amended-to-Juiy
17-19767-t23-8B+5:€+--§-181-et-seqg:i.

The order of the department of inspections and appeals is
subject to review by the state department of transportation.
The decision of the state department of transportation is the

final agency action,
Sec., 37. Section 327G.32, Code 1989, 1is amended to read as

follows:

327G,32 BLOCKING HIGHWAY CROSSING.

A railroad corporation or its employees shall not operate
any a train 1n such a manner as to prevent vehicular use of
any a highway, street, or alley for a period of time in excess
of ten minutes except in any of the following circumstances:

1. When necessary to comply with signals affecting the

-17-
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safety of the movement of trains.

2. When necessary to aveid striking any an object or
person on the track.

3., When the train is disabled.

4. When necessary to comply with governmental safety
regulations including, but not limited tos speed ordinances
and speed regulations.

Any An cfficer or employee of a railroad corporation

violating any a provision of this section shat® is, upon

convicticn, be subject to the penalty provided in section
327G.14. An employee shair is not be guilty of sueh a
viclation if the emplcyee's action was necessary to comply
with the direct order or instructions ¢f a railroad
corporation or its supervisors. Sueh-gurie-shat: Guilt is
then be with the railroad corporation.

Fhes Other provisions of this section notwithstanding, &

political subdivision may pass a resclution or ordinance
requlating the length of time a specific crossing may be
blocked 1f the political subdivision demonstrates that a
resolution or ordinance is necessary for public safety or
convenience. If a resclution or ordinance is passed, the
political subdivision shall, within thirty days of the
effective date of the resolution or ordinance, notify the
department and the railroad corporation using the crossing
affected by the resolution or ordinance. The resolution or
ordinance shat} does not become effective unless the
department and the railroad corpecration are notified within
thirty days. The resolution or ordinance shaii-become becomes
effective thirty days after notification unless a person files
an objection to the resolution or ordinance with the
department. If an objection is filed the department shall

notify the department of inspections and appeals which shall

hold a hearing. %he After a hearing by the department of
inspections and appeals, the state department of

transportation may disapprove the resolution or ordinance if

_18._
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public safety or convenience does not require a resolution or
ordinance. The decision of the state department of

transportation is final agency action. The resolution or

ordinance approved by the political subdivision 1s prima-facie

prima facle evidence that the resolution or ordinance is

adopted to preserve public safety or convenience.
The department of inspections and appeals when cocnsidering
rebuttal evidence shall weigh the benefits accruing to the

political subdivision as tt-bears-te they affect the general

public use compared to the burden placed on the railroad
operaticn. Public safety or convenience may include, but
ahatt is not be limited to, high traffic density at a specific
crossing of a main artery or interference with the flow of
authorized emergency vehicles.

Poiitiecat-asnbdivistens-shati-necrfy-the-auchorrty-wiehsin
sixty-days-of-Juty-2;-19767-0f-each-exitatrng-ressintion-or
erdinance-which-dees-not-conferm-witn-the-provisrens-of-thea
sectionr--Politicai-subdivisieons-not-notifying-the-anthorse
ef-an-extating-ressintion-er-erdinance-during-the-catendar
year-beginning-danvary-31;-1936-shati-have-an-additionaz-gsixcy
days-after-Juiy-17-3977-to-nettfy-the-avthority--Fattvre-te-do
so-shati-render-the-resoiuntion-or-ordinance-votds

Such-asrdinances-ar-resointions-may-rematn-tn-effect-unest
the-deparement-ef-rnspections-and-appeais—has-acted-upon-each
osrdinancse-or-ressintron-under-the-procedures-speecrfred-tn-this
sections

Sec. 38. Section 327G.62, Code 1989, is amended to read as
follows:

327G.62 CONTROVERSIES.

When a disagreement arlises between a railroad corporation,
its grantee, or its successor in interest, and the owner,
lessee, or licensee of a building or other improvement,
including trackage, used for receiving, storing, transporting,
or manufacturing an article of commerce transported or to be
transperted, situated on a present or former railroad right-

-19-
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of-way or amy on land owned or controlled by the railrocad
corporation, its grantee, or its successor in interest, as to
the terms and conditions on which the article is to be
continuecd or removed, the railway corporation, its grantee, or
its successor in interest, or the owner, lessee, or licensee
may make written application tc the department and-the. The
department shall notify the department of inspections and
appeals which shall hear and determine the controversy and
make an order as which is just and equitable between the
parties, whiech., That order shati-be-enforced-in-the-same

manner-as-other-orders-of is subject to review by the state

department of transportation. The decision of the state

department of transportation is final agency action.
Sec. 39. Section 327G.65, Code 1989, is amended to read as

follows:

327G.65 COST OF CONSTRUCTION.

Sueh The railroad corporation may require the person
primarily to be served thereby to pay the legitimate cost and
expense of acquiring, by condemnation or purchase, the
necessary right of way for such the spur track and of
constructing che-same it, as shati-be determined in separate
items by the department. Except as provided in section
327G.66, the total cost thereof as ascertained by saxd the
department shall be deposited with the railrcad corporation
before it shaii-be is required to incur amy expense. If an
agreement cannot be reached, the question shall be referred to
the department which may, after a hearing conducted by the
department of inspections and appeals, lssue an order.

Sec. 40. Section 601J.5, subsection 3, paragraph d, Code
1989, is amended to read as follows:

d. The department of inspections and appeals shall
establish an appeal process under-ehapter pursuant to chapters

10A and 17A which allows those agencies or organizations
determined to not be in compliance with this chapter an

opportunity for a timely hearing before the department of

...20_
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inspections and appeals. A decision by the department of

inspections and appeals is subject to review by the state

department of transportation. The state department of
transportation's decision is the final agency action.
Judicial review of the action of the department may be sought

in accordance with chapter 17A.
EXPLANATION

This bill revises provisions relating to the duties of the

appeals and fair hearings division of the department of
inspections and appeals in the appeal and hearing processes of
the state department of transportation.

BACKGROUND STATEMENT

SUBMITTED BY THE AGENCY

This bill is intended to clarify the respensibilities of
the Department of Inspections and Appeals regarding
transportation appeals and hearings.

Although the department's Code chapter states the
responsibilities in general for hearing transportation-related
appeals, the specific Code chapters do not reference this
responsibility. In order for clearer understanding for the

public, these changes need to be made.

LSB 1241HD 73
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HOUSE FILE 163

AN ACT
RELATING TO THE DUTIES OF THE DEPARTMENT OF INSPECTIONS AND
APPEALS IN THE APPEAL AND HEARING PROCESSES OF THE STATE
DEPARTMENT OF TRANSPORTATION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Section 321.211, unnumbered paragraph 1, Code
1989, is amended to read as follows:

Upon suspending the license of any a person as authorized,
the department shall immediately notify the licensee in
writing and upon the licensee's request shall afford the
licensee an opportunity for a hearing before the direetor-or

the-directoris-avthorized-agent department of inspections and

House File 163, p. 2

appeals as early as practical within nmet-te-exeeed thirty days
after receipt of the request. The hearing shall be held by

telephone conference unless the licensee and the department of

inspections and appeals agree to hold the hearing in the

county in which the licensee resides unitess-the-department-and
the-titcensee-agree-that-such-hearing-may-be-hetd or in some
other county. Upon sueh the hearing the directer-or-the
directoris-authorized-agent department of inspections and
appeals may administer oaths and may issue subpoenas for the
attendance of witnesses and the production of relevant books

and papers and may require a re~examination of the licensee.

Upon sueh the hearing and issuance of a recommendation by the

department of inspections and appeals, the state department of

transportation shall either rescind its order of suspension or
for good cause may extend the suspension of suweh the license

or revoke sueh the license. This section does not preclude

the director from attempting to effect an informal settlement

under chapter 17A.
PARAGRAPH DIVIDED. There is appropriated each year from
the road use tax fund to the department of transportation one

hundred seven thousand dollars or se as much thereof as may-be
is necessary to be used to pay the cost of notice and personal
delivery of service, ¢f as necessary to meet the notice
requirement of this section. The department shall proemuigate
adopt rules governing the payment of the cost of personal
delivery of service. The reinstatement fees collected under
section 321.191 shall be deposited in the road use tax fund in
a manner provided in section 321.192, as reimbursement for the
costs of notice under this section.

Sec. 2. Section 321E.19, Code 1989, is amended to read as
follows:

321E.19 PERMIT SUSPENDED, CHANGED, OR REVOKED,

Upon complaint by local authorities or on the department's
own initiative and after notice and hearing before one or more
members of the permit issuing body in the case of local

€91 4H



House File 163, p. 3

authorities or the department of inspections and appeals fog

permits issued by the state department of transportation,

permit privileges under this chapter may be suspended,
changed, or revoked in whole or in part by the issuing
authority for willful failure to comply with any-provisiens a
provision of this chapter, er-with-any a rule adopted under
authertey-of this chapter, or with-any a term, condition, or
limitation of the permit.

Sec. 3. Section 322.9, unnumbered paragraphs 1 and 2, Code
1989, are amended to read as follows:

The department may revoke or suspend the license of any a
retail motor vehicle dealer if, after notice and hearing by
the department of inspections and appeals, it finds that the

licensee has been guilty of amy an act which would have-been
be a ground for the denial of a license under section 322.6.
Witnesses-shati-receive-the-same-compensation-provided-in
section-622-69-and-snatt-be-compensated-from-funds
apprepriated-to-the-departments

The department is-further-autherized-to may revoke or
suspend the license of any a retail motor vehicle dealer if,
after notice and hearing by the department of inspections and

appeals, it finds that sueh the licensee has been convicted or
has forfeited bail on three charges of:

Sec. 4. Section 322.24, Code 1989, is amended to read as
follows:

322.24 HEARING.

The director-of-transpoertation-shait-have-the-power-to
state department of transportation and the department of

inspections and appeals may issue subpoenas to compel the

attendance of witnesses and the production of documents,
papers, books, records, and other evidence before-the-director
in any matter over which the direetor respective department

has jurisdiction, control, or supervision pertaining to this
chapter.
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If any a person shaii-refuse refuses to obey any-sueh a
subpoena, er to give testimony, or to produce evidence as
required thereby, any a judge of the district court of the
state of Iowa in and for Polk county may, upon application and
proof of sueh the refusal, make an order awarding process of
subpoena, or subpoena duces tecum, out of the satd court, for
the witness to appear before the director-and respective
department, to give testimony, and to produce evidence as
required thereby. Upon filing sueh the order in the office of
the clerk of satd the district court, the clerk shall issue
process of subpoenay as directed, under the seal of said the
court, requiring the person to whom it is directed to appear
at the time and place therein designated.

Sec. 5. Section 322A.6, unnumbered paragraph 2, Code 1989,
is amended to read as follows:

An applicant seeking permission to enter into a franchise
for additional representation of the same line-make in a
community shall deposit with the department at the time the
application is filed, an amount of money to be determined by
the department of inspections and appeals to secure-the

payment-of pay the costs and-expenses of the hearing. ¢he
appticant-shati-pay-the-costs-of-the-hearings

Sec. 6. Section 322A.17, Code 1989, is amended to read as
follows:

322A.17 JYDBIE€IABL REVIEW.

A decision of the department of inspections and appeals is

subject to review by the state department of transportation,

wvhose decision is final agency action for the purpose of

judicial review.

Judicial review of actions of the state department of

tnspections-and-appeais transportation may be sought in the
manner provided for in section 322.10.

Sec. 7. Section 322B.6, unnumbered paragraph 1, Code 1989,
is amended to read as follows:

i <
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The department may revoke, suspend, or demny refuse the
license of a mobile home dealer, mobile home manufacturer,
mobile home distributor, manufacturer's representative, or
distributor's representative, as applicable, im-aceordanee
with-the-provisions-of-chapter-37A if the department finds
that the mobile home dealer, manufacturer, distributor, or
representative is guilty of any of the following acts or
offenses:

Sec. 8. Section 322B.6, Code 1989, is amended by adding
the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. 1In accordance with chapters 10A
and 17A, each person whose license or application is revoked,

suspended, or refused shall be provided an opportunity for a
hearing before the department of inspections and appeals.

Sec. 9. Section 322C.6, unnumbered paragraph 1, Code 1989,
is amended to read as follows:

The A license of-a-persen issued under section 322C.4 or
322C.9 may be denied, revoked, or suspended, after opportunity

for a hearing before the department of inspections and appeals

in accordance with chapters 10A and 17A, if the-department

finds it is determined that the licensee or applicant has done

any of the following:

Sec. 10. Section 325.11, Code 1989, is amended to read as
follows:

325.11 RULES OF PROCEDURE.

The department shall adopt rules governing for the
procedure to be followed in the filing of applications and in
the department of inspections and appeals shall adopt rules

for the conduct of hearings.

Sec. 11. Section 325.13, subsection 5, Code 1989, is
amended to read as follows:

5. Upon receipt of any-proteses a protest complying with
subsection 3, the department shall request the department of

inspections and appeals to set the matter for hearing not less

than ten days following the expiration of the time in which

House File 163, p. 6

protests may be made and. The department of inspections and

appeals shall give notice to all persons who have filed
protests of the time and place of the hearing.

Sec. 12. Section 325.17, Code 1989, is amended to read as
follows:

325.17 PESTIMONY-REEEIVABLE UNCONTESTED CASE PROCEDURE.

Phe If no protest is filed, the department shall consider

the application and any objections-filed-thereto-and-mav-hear

testimony-to-atd-it relevant evidence in determining the

propriety of granting the application.

Sec. 13. Section 325.19, Code 1989, is amended to read as
follows:

325.19 EXPENSE OF HEARING.

The applicant shall pay all the costs and-expenses of the
hearing and-necessary-pretiminary-investigation-in-cennection
therewith before the application shati-be is granted. The
department of inspections and appeals shall establish

appropriate fees which shall be paid to the department at~the
time-the-appitecation-is-fited of inspections and appeals.

Sec. 14. Section 325.21, Code 1989, is amended to read as
follows:

325.21 dJUbi€iAb REVIEW.

A decision of the department of inspections and appeals is

subject to review by the state department of transportation.

Judicial review of the decisions and actions of the department
of transportation may be sought in accordance with the-terms

of:the-Iowa-administrative-proeedure-Aet chapter 17A. Such
The petitioners must file with the clerk of the district court
a bond for costs in the sum of not less than five hundred
dollars.

Sec. 15. Section 325.25, unnumbered paragraph 1, Code
1989, is amended to read as follows:

A certificate of convenience and necessity shall not be
sold, transferred, leased, or assigned, nor shall any a
contract or agreement with reference to or affecting any a
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certificate pe made without the written approval of the

department. The department may request the department of

inspections and appeais to hold a hearing at-its-diseretien

ané. The department of transportaticn shall approve the sale,

cransfer, lease, or assignment upon a finding by the
department of inspections and appeals that there has been

centinuous service under the certificate for at least ninety
days prior to the transfer, ard that the transferee is fit,
willing, and able to perform the operations authorized by the
certificate, and that the transfer is consistent with the
public interest. -Pending determination of an application
filed with the department for approval of a sale, transfer,
lease, or assignment, the department may grant temporary
approval of the proposed operation upon a finding of good
cause.

Sec. 16. Section 327.16, Code 1989, is amended to read as
follows:

327.16 REVOCATION OF PERMIT.

For just cause, after due hearing conducted by the

department of inspections and appeals, the state department of

transportation may at any time alter, amend, or revoke any a
permit tsswved, If the holder of the permit or the holder's
agent persists in a violation of any a prescribed safety
regutation-prescribed-by-the-department rule, the department
may reecemmend-revecation-cf-said revoke the permit and-such
viclatien-shati-be-grounda-for-suech-revocattien.

Sec. 17. Section 327A.4, Code 1989, is amendeq4 to read as
follows:

327A.4 DISPOSAL OF CERTIFICATE.

Whenever-any If a person shati-fite files an application

with the department an-appiiecation for authority to sell,
transfer, lease, or assign a certificate of convenience andg
necessity issued under the-proevisiens-eof this chapter, the
department shall request the department of inspections and

appeals to fix a date for hearing thereon-amd. The state
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department of transportation shall cause a notice addressed to

the citizens of each county through or in which the proposed
service will be rendered to be published in seme a newspaper
of general circulation in each such county, once each week for

two consecutive weeksy-ard. The department shall notify each

liquid transport carrier holding a certificate, issued by the
department, to transport over, in, or through the area
described in the application, by mailing notice of the hearing
to each such carrier at least ten days before the date fixed
for hearingy-and-the-provisiens-of-chapter. Chapter 3255
inetusive-of and this chapter shati, insefar as appropriate
be, are applicable to the said hearing.

Sec. 18. Section 327A.14, Code 1989, is amended to read as
follows:

327A.14 PRIOR SERVICE -- RIGHTS TRANSFERRED OR ASSIGNED.

Army A liquid transport carrier actively and continuously
engaged in business as such between the first day of December,
1956, and the fourteenth day of January, 1957, shall be issued
a certificate of convenience and necessity covering all points
in this state to all other points in this state, and all
rcutes and areas in this state, previded-that if the
application therefor-shati-be is made within sixty days after
May 17, 1957. ©Ne-rights Rights so granted may shall not be
sold, leased, transferred, or assigned to any a person engaged
directly or indirectly in the transportation for hire of
liquid products in bulk or freight in interstate commerce or
in intrastate commerce, in this or any other state, or the
District of Columbia, or to any person engaged in the leasing
of equipment for such purposes, except sueh rights as which
are actively being exercised at the time of sale, lease,
transfer, or assignment; previded; however, rights so granted
may be sold, leased, transferred, or assigned to any a person
who has not engaged directly or indirectly in the
transportation for hire of liquid products in bulk or freight
in interstate or intrastate commerce prior to the date of sueh
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the transfer, or to any a person who has not prior tc sueh

that date engaged in the leasing of equipment for sueh that
purpcse, and en-aearing i+ shati is not be necessary for the
department ef-inspections-and-appeats to find that sueh the
sale, lease, transfer, or assignment is necessary in the
public interest. Before any rights may be sold, leased,
transferred, or assigned, application therefer shall be filed
witn the department of transportation. which shall £ix request

the department of inspections and appeals to set a date for

hearing thereen on the application, and the-provistons-of

section 327A.4 shati-be is applicable therete. Rights
actively being exercised may be sold, leased, transferred, or
assigned to any a person engaged in the transportation for
hire of liquid products in bulk or freight under the
conditions heretnaster set forth in this section:

1. Wrenever Wnhen an application for a sale, lease,
transfer, assignment, consolidation, merger, or acquisition of
control is filed with the department, if em after a hearing by
the department of inspections and appeals, the department of

transportation finds that ta} the proposed purchaser, lessee,
transferee, or assignee is fit, willing and able, and-tb} that
the proposed seller, lessor, transferor, or assignor has not
abandoned, suspended, or discontinued operations, and-te} that
the transaction proposed will be consistent with the public
interest, and that the conditions of this section have been or
will be fulfilled, the department of transportation may enter
an order approving and authorizing smeh the sale, lease,

transfer, assignment, consolidation, merger, or acquisition of

control, upon suek terms and conditions as it shati-find finds

to be just and reasonable and with suenh modifications as it
may prescribe.

2. Except as otherwise provided in subsection 1, it sha%}
be is unlawful for amy a person to accomplish or effectuate,

or to participate in accomplishing or effectuating, the

control or management in a common interest of any two or more
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persons engaged in the transportation for hire of liquid
products in buik or freight or or one or more persons so
engaged, however such result is attained, whether direc:ly or
indirectly, by use of ccmmon directors, officers, or
stockholders, a holding or investment company or companies, a
voting trust or trusts, or in any other manner whatscever,

3. The department is-Repraby-autherized may, upon
complainty or upon its own 1nitlative without compliaint, but
after-notitcer-and-hearingr-to investigate and determine
whether amy a person is violating the-previsiens-ef this
section., If the department finds upon investigation that any’
a person is violating the-provistens-ef this section, it

shall, by-order alter a hearing conducted by the department of

ingpections and appeals, require saeh the person to take sueh
action consistent with the-provtsions-of this chapter as-may
be-necessaryr-in-the-opinton-of-the-departmenty to prevent
continued viclation of sweh-provistens this section.

Sec. 19. Section 327C.8, Code 1989, 1s amended to read as
follows:

327C.8 OBJECTIONS -- HEARING.

Any A person directly affected by the proposad
discontinuance of any an agencyy may file written objections
with the departmenty stating the grounds for suer the
objections, within fifteen days from the time of the
publication of the notice as provided in seccion 327C.7. Upon
the filing of suweh objections the department shall request the

department of inspections and appeals shati-fix-the-time-and
ptace-for to hold a hearing, which shall be heid within sixty
days from the tfiling of sueh the objections. Written notice
of the time and piace of sueh the hearing shall be mailed by
the department of inspections and appeals to the railrcad
corporation and the person filing objections at least ten days
prior to the date fixed for suem the hearing.

Sec. 20, Section 327C.12, Code 1989, is amended to read as
follows:
327C.12 AID FROM COURTS.
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The department or the department of inspections and appeals

may invoke the aid of any court of record in the state in
requiring the attendance and testimony of witnesses and the
production of books, papers, tariff schedules, agreements, and
other documents. Any-cenrt-having-jurisdiction-of-the-inguiry
shati;-in-case-of-the-refuasat-of-any If a person refuses to

obey a subpoena or other process, a court having jurisdiction

of the inquiry shall issue an order requiring any of the

officers, agents, cor employees of amy a carrier or other
person to appear before the either department and produce all
books and papers required by suech the order and testify in
relation to any matter under investigation.

Sec. 21. Section 327C.17, Code 1989, is amended to read as
follows:

327C.17 WHEN ORDER EFFECTIVE -—- VIOLATION.

If any a railroad failsy-negieetsy or refuses to comply
with amy a rule or order made by the state department of

transportation or the department of inspections and appeals

within the time specified, tt-shatt the railroad is, for each
day of such failure, be subject to a schedule "two" penalty.

Sec. 22. Section 327C.19, Code 1989, is amended to read as
follows:

327C.19 JYbi€tAh REVIEW.

A decision of the department of inspections and appeals is

subject to review by the state department of transportation.

Judicial review of the actions of the state department of
transportation may be sought in acccrdance with the-terms—eof
the-fowa-administrative-precedure-Aet chapter 17a.

Sec. 23. Section 327C.20, Code 1989, is amended to read as
follows:

327C.20 REMITTING PENALTY.

If a common carrier fails in a judicial review proceeding
to secure a vacation of the order objected to, it may apply to
the court in which the review proceeding is finally
adjudicated for an order remitting the penalty which has
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accrued during the review proceeding. Upon a satisfactory
showing that the petition for judicial review was filed in
good faith and not for the purpose of delay, and that there
were reasonable grounds to believe that the order was
unreasonable or unjust or that the power of the department of

transportation or the department of inspections and appeals to

make the same order was doubtful, suweh the court may remit the
penalty that has accrued during the review proceeding.

Sec. 24. Section 327C.25, Code 1989, is amended to read as
follows:

327C.25 COMPLAINTS.

Any A persony-eity-or-eounty may file with the department a
petition setting forth any particular in which anmy a common
carrier has violated the law to which it is subject and the
amount of damages sustained by reason thereof of the
violation. The department shall furnish a copy of the
complaint to the carrier against which a complaint is fileds-
ceopy-thereof;-and-a-reasonabte-time. The department shall be

£ixed-by request the department of inspections and appeals

within to schedule a hearing in which suer the carrier shall
answer the petition or satisfy the demand-therein-made demands

of the complaint. If suekh the carrier fails to satisfy the

complaint within the time fixed or there appears to be
reasonable grounds for investigating the matters set forth in
satd the petition, the department of inspections and appeals
shall hear and determine the questions involved and make sueh
orders as it shaii-find-te-be finds proper. When If the

department of transportation has reason to believe that any a

carrier is violating any of the laws to which it is subject,
+# the department may institute an investigation and ecause
request the department of inspections and appeals to conduct a

hearing te-be-hetd-before-the-department-of-inspeetiens—and
appeats in relation to sueh the matters in-ati-respects-as
£fuity as if a petition had been filed.

RS
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Sec. 25. Section 327C.26, Code 1989, is amended to read as
foliows:

327C.26 INVESTIGATION ~-- REPORT.

When a hearing has been held before the department of
inspections and appeals after notice, it shall make a report
in writing setting forth the findings of fact and its
conclusions together with its recommendations er-erders as to
what reparation, if any, the offending carrier shall make to
any a party who has suffered damage. Sueh-finding The
findings of fact shaiti-thereafter-in-aii-ltegal-proceedings-be
prima-faete are prima facie evidence in all further legal

proceedings of every fact found. All reports of hearings and
investigations made by the-department-of-transportation-and
the department of inspections and appeals shall be entered of
record and a copy furnished to the carrier against which the
complaint was filed, to the party complaining, and to any
other person having a direct interest in the matter. A
reasonable fee not to exceed the actual duplication costs may
be charged for the copies.

Sec. 26. Section 327C.28, Code 1989, is amended to read as
follows:

327C.28 VIOLATION OF ORDER ~-- PETITION -- NOTICE.

When-any I1f a person violates or fails to obey amy a lawful

order or requirement of the department of transportation or

the department of inspections and appeals, the department of

transportation or the department of inspections and appeals

shall apply by petition in the name of the states against such
the person, to the district court, alleging suweh the violation
or fallure zo obeys-the. The court shall hear and determine
“he matter set forth in the petition on reasonable notice to
cne person, to be fixed by the court and to be served in the
same manner as an original notteces notice for the commencement
of action.

Sec. 27. Section 327C.29, Code 1389, is amended to read as
Zollows:

327C.23% INTEREZSTED PARTY MAY BEGIN PROCEEDINGS.
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Any A person er-city-er-eounty interested in the-matter-of
enforcing any an order or requirement of the department of

transportation or the department of inspections and appeals,

may file a petition against sueh-persen the violator, alieging
the failure to comply with sueh the order or requirement and
praying asking for summary relief to the same extent and in
the same manner as the department of transportaticn or the

department of inspections and appeals may de under section

327C.28, and the proceedings after the filing of sueh the
petition shall be the same as in section 327C.28.

Sec. 28. Section 327D.53, Code 1989, is amended to read as
follows:

327D.53 DIVISION OF JOINT RATES.

Before the promutgation adoption of sueh the rates, the
department shall notify the railroad corporations interested
in the schedule of joint rates fixed, and give them a
reasonable time to agree upon a division of the charges
provided. If suech the corporations fail to agree upon a
division, and to notify the department thereef of their
agreement, the department shall, after a hearing of-the
corporatiena-interested conducted by the department of

inspections and appeals, decide the same rates, taking into

consideration the value of terminal facilities and all the
circumstances of the haul, and the division so determined by
it shatt is, in all controversies or actions between the
railroad corporations interested, be prima-faeie prima facie
evidence of a just and reasonable division thereef.

Sec. 29. Section 327D.83, Code 1989, is amended to read as
follows:

327D.83 POWER TO REVISE RATES.

Whenever—there-shati-be If a schedule is filed with the

department any-achedule stating a rate, the department may,
either upon complaint or upon its own motion, :mmediateiysy
andy-if-it-se-orders;-witheut-answer-or-format-pieadings-by

the-interested-common-carriery—enter-upen request the
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department of inspections and appeals to conduct a hearing

concerning the propriety of suweh the rate.

Sec. 30. Section 327D.85, Code 1989, is amended to read as
follows:

327D.85 DECISION.

On-sueh At the hearing the department of inspections and

appeals shall estabiish propose the rates on the schedule, in
whole or in part, or others in lieu thereof, which it-sha:?
£ind-te-be the department of inspections and appeals finds are

just and reasonable rates. The action of the department of

inspections and appeals is subject to review by the state

department of transportation. The decision of the state

department of transportation is the final agency action.

Sec. 31. Section 327D.89, Code 1989, is amended to read as
follows:

327D.89 COMPLAINT OF VIOLATION.

When any a persony-eity-or-county-shati-make-comptaint

complains to the department that the rate charged or published
by ary a railway corporation, or the maximum rate fixed by
law, i1s unreasonably high or discriminating, the department
may investigate the matter, andy-heid request the department

of inspections and appeals to conduct a hearingy-giving. The

department of inspections and appeals shall give the parties

notice of the time and place of the hearing.

Sec. 32. Section 327D.90, Code 1989, is amended to read as
follows:

327D.%0 HEARING -- EVIDENCE.

At the time of the hearing the department of inspections
and appeals shall receive any evidence and listen to any
arguments presented by either party relevant to the matter
under investigation, and the burden of proof shati is not be
upon the person making the complaint. The complainant shall
add to the showing made at sueh the hearing whatever
information the complainant may then have has, or can obtain

from any sourcer-ineituding-schedutes-of-rates-actuatiy-charged
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by-any-ratiway-corporation-for-substantiatty-the-same-kind-ef
servicer—in-thits-er-any-other-stater--The-itowest-ratnss
pubiished-or-charged-by-any-ratiway-cerporation-fer
substantiatiy-the-same-kind-of-service-whether-in-this-or
another-stater-shatiy-at-the-itnatance-of-the-person
complaining;-be-accepted-as-prima-facte-evidence-of-a
reaserable-rate-for-the-servieces-under—investigattons-and-if
the-ratiway-ecorporatien-cemptained-of-ts-operating-a-tine-of
ratrtroad-beyond-the-states-or-has-a-traffic-arrangement-with
any-suech~ratiway-corporationy-the-same-shati-be-taken-tnte
constderation-in-determining-what-is-a-reasonabte-rates-tf-t¢
be-eoperating-a-tine-eof-rattway-beyend-the-state;-the-ratre
eharged-or-estabtished-for-substantiatiy-a-simitar-or-greater
service-by-it-in-another-state-shatt-atse-be-censidered. The

department of trarsportatien inspections and appeals shall

esktabitsh propose just and reasonable rates, which may be
adopted in whole or in part or modified as the state
department shati-determine of transportation determines.
Sec. 33. Section 327D.128, Code 1989, is amended to read
as follows:
327D.128 WEIGHING -~ DISAGREEMENT.

If a raillroad corporation and the owner, consignor, or

consignee of car lots of bulk commodities cannot reach
agreement relative to the weighing of the commodities, appeal
may be made to the state department of inspections-and-appeatls
transportation. The state department of transportation, after
a hearing by the department of inspections and appeals, shall

igsue an order equitable to all parties including but not
limited to allocation of costs and specification of the place
and manner of weighing.

Sec. 34. Section 327G.12, Code 1989, is amended to read as
follows:

327G.12 OVERHEAD, UNDERGROUND, OR MORE THAN ONE CROSSING.

Sueh The owner of land may serve upon saeh the railrocad

corporation a request in writing for more than one sueh
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private crossing, or for an overhead or underground crossing,
accompanied by a plat of the owner's land designating thereen
the location and character of crossing desired. 1If the
railroad corporation refuses or neglects to comply within
thirty days of suekh a written request, the owner of the land
may make written application to the department to hear-and
determine the owner's rights in-satd-respect. The department
of inspections and appeals, after notice to the railroad
corporation, shall hear said the application and all

cbjections therete to the application, and make sueh an order

as-shati-be which is reasonable and just, and if it requires
the railroad company to construct any crossing or roadway, fix

the time for compliance with the order and apportion the costs

as_appropriate. ZFne-matter-of-costs-shaii-be-in-the
diseretion-of-the-department-of-inspections-and-appeatss The

order of the department of inspections and appeals is subject

to review by the state department of transportation. The

decision of the state department of transportation is the

final agency action.

Sec. 35. Section 327G.16, Code 1989, is amended to read as
follows:

327G.16 DISAGREEMENT -- APPLICATION -- NOTICE.

if the persons specified in section 327G.15 cannot reach an

agreement, either party may make written application to the
agtherrey deparcment cequesting resolution of the
disagreement. The autherity department shall £ix request the
department of inspections and appeals to set a date for

hearing and. The department of inspections and appeals shall

give ehe-sther-party ten days' written notice by-mait of rche
nearing date. fhe-authoritty-shati-premuigate-rutes-subject-te
depar-ment-approvat-for-processing-appiteations-which-are
£tted-with-the-antnority-prior-to-a-written-disagreement---Fhe

anthortty-may-ser-a-hearing-date-after-the-disagreement-has

been-frieds
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Sec. 36. Section 327G.17, Code 1989, is amended to read as
follows:

327G.17 HEARING -- ORDER.

The department of inspections and appeals shall hear the
evidence of each party to the controversy and shall make an
order, which may include, pursuant to the-pravisiens-of
chapters 471 and 472, authority to condemn, resolving the

controversy tnetuding-what. The order shall include the

portion of the expense shaii to be paid by each party to sueh
the controversy. In determining what portion of the expense
shall be paid by each party the department of inspections and
appeals may consider the ratio of the benefits accruing to the
railroad or the governmental unit or both, as-it-bears to the
general public use and benefit and-such-benefits-may-in-the
case-of-construction-be-consistent-with-the-standards-adepted
for-simitar-purposes—by-the-federat-highway-admintstration
under-the-federat-atd-highway-Aet-0f-1973-as-amended-to-Juty
+7-39767-£23-HY+5+E--§-161-et-seqg-1.

The order of the department of inspections and appeals is

subject to review by the state department of transportation.

The decision of the state department of transportation is the

final agency action.
Sec. 37. Section 327G.32, Code 1989, is amended to read as

Zollows:

327G.32 BLOCKING HIGHWAY CROSSING.

A railroad corporation or its employees shall not operate
any a train in such a manner as to prevent vehicular use of
any a highway, street, or alley for a period of time in excess

of ten minutes except in any of the folliowing circumstances:

1. When necessary to comply with signals affecting the
safety of the movement of trains.

2. When necessary to avoid striking any an object or
person on the track.

3. When the train is disabled.
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4., When necessary tc comply with governmental safety
regulatiors including, but not limited toy speed ordinances
znd speed regulations.

Any An officer or employee of a railroad corporation
violating any a provision cf this section shati is, upon
conviction, be subject to the penalty provided in section
327G.14. An employee shatt is not be guilty of sueh a
viclation 1f the employee's action was necessary to comply
with the direct order or instructions of a railroad
corporation or its supervisors. Sueh-guitt-shail Guilt is
then be with the railroad corporation.

Phis Qther portions of this section notwithstanding, a

political subdivision may pass a-ressiutien-er an ordinance
regulating the length of time a specific crossing may be
blocked if the political subdivision demonstrates that a
resotutien—-or an crdinance is necessary for public safety or
convenience. If a-resetutien-er an ordinance is passed, the
political subdivision shall, within thirty days of the
effective date of the resotutien-er ordinance, notify the
department and the railrcad corporation using the crossing
affected by the reseiutien-er ordinance. The reseiution-or
ordirance shait does not become effective unless the
department and the railroad corporation are notified within
thirty days. The reseoiuntion-eor ordinance shati-become becomes
effective thirty days after notification unless a person files
an objection to the resetutien-er cordinance with the
department. If an objection is filed the department shall

notify the department of inspections and appeals which shall
hold a hearing. Fhe After a hearing by the department of

inspections and appeals, the state department of

transportation may disapprove the resetutiem-er ordinance if
public safe , or convenience does not require a-reseiution-er

the ordinance. The decision of the state department of

transportation is final agency action. The reseiution-er

crdinance approved by the political subdivision is prima-faete
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prima facie evidence that the reseiutien-er ordinance is
adopted to preserve public safety or convenience.

The department of inspections and appeals when considering
rebuttal evidence shall weigh the benefits accruing to the
political subdivision as tt-bears-te they affect the general
public use compared to the burden placed on the railroad
coperation. Public safety or convenience may include, but
shatt is not be limited to, high traffic density at a specific
crossing of a main artery or interference with the flow of
authorized emergency vehicles.

Politicat-subdivistons-shati-netify-the-anthortty-within
3txty-daya-of-Juty-17-19767-0f-each-existing-resoiuntion-er
srdinance-which-deoes-not-conferm-with-the-provisions-cf-this
sections-—Poiitieat-subdivisiona-net-netifying-the-antheriey
of-an-existing-resolutien-or-ordinance-during-the-caiendar
year-begianing-Januvary-t7-1976-shati-have-an-addittonat-sixty
days-after-Juty-17-1977-te-notify~the-autheritys--FPatiure-te
do-so-shaltl-render-the-resoiution-or-erdinance-voids

Suech-ordinances-er-resointions-may-remain-itn-effect-untit
the-department-cf-inspections-and-appeats-has-acted-upon-each
erdinance-or-resetution-under-cthe-procedures-specified-tn-this
sections

A resolution regulating the length of time a specific

crossing may be blocked, which was adopted before the

effective date of Senate File 500 of the Seventy-third General

Assembly, is an ordinance for the purposes of this section.
Sec. 38. Section 327G.62, Code 1989, is amended to read as
follows:
327G.62 CONTROVERSIES.
When a disagreement arises between a railroad corporation,

its grantee, or its successor in interest, and the owner,
lessee, or licensee of a building or other improvement,
including trackage, used for receiving, storing, transporting,

or manufacturing an article of commerce transported or to be

transported, situated on a present or former railroad right-
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of-way or amy on land owned or controlled by the railroad
ccrporation, its grantee, or its successor in interest, as to
the terms and conditions on which the article is to be
continued or removed, the railway corporation, its grantee, or
its successor in interest, or the owner, lessee, or licensee
may make written application to the department and-the. The
department shall notify the department of inspections and
appeals which shall hear and determine the controversy and
make an order as which is just and equitable between the
partiesy-whiech. That order shali-be-enferced-in-the-same

manner-as-other-orde=s-of is subject to review by the state

department of transportation. The decision of the state

department of transportation is final agency action.

Sec. 39. Section 327G.65, Code 1989, is amended to read as
fcllows:

327G.65 COST OF CONSTRUCTION.

Such The railroad corporation may require the person

primarily to be served thereby to pay the legitimate cost and
expense of acquiring, by condemnation or purchase, the
necessary right of way for sueh the spur track and of
constructing the-same it, as shaii-be determined in separate
items by the department. Except as provided in section
327G.66, the total cost thereef as ascertained by said the
department shall be deposited with the railroad corporation
before it shaii-be 1s required to incur any expense. If an

agreement cannot be reached, the question shall be referred to

the department which may, after a hearing conducted by the

department of inspections and appeals, issue an order.

Sec. 40. Section 601J.5, subsection 3, paragraph 4, Code
1989, is amended to read as follows:
d. The department of inspections and appeals shall

establish an appeal process under-chapter pursuant to chapters

-0A and 17A which allows those agencies or organizations
determined to not be in compliance with this chapter an

opportunity for a cimely hearing before the department of
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inspections and appeals. A decision by the department of

inspections and appeals is subject to review by the state

department of transportation. The state department of

transportation's decision is the final agency action.

Judicial review of the action of the department may be sought

in accordance with chapter 17A.
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