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;lQUSE FILE 

BY COMMITTEE ON JUDICIARY 

AND LAW ENFORCEMENT 

(Former-Iy House Study Bill 513) 

Passed Senate, 

Vote: Ayes 

A BILL FOR 

1 A'I Act relating to the inheritance :aws by providing for the 

2 power of a surviving spouse's conservator ~o elect to take or 

3 refuse to take under a will or to elect to occupy the 

4 homestead, eliminat~ng the time requireme!lt when the share of 

S a surviving spouse may be set off by referees when the spo~se 

6 elects to Lake against the will, and providing for a share of 

7 an estate of a child bern or adopted arter execution of a 

S testatorIs last will. 

'J BE; ;', ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF :OWA: 
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S.F. H.F. 

1 section 1. Section 633.236, Code 1987, is amended to read 

2 as follows: 

3 633.236 RIGHT OF SURVIVING SPOUSE TO ELECT TO TAKE AGAINST 

4 WILL. 

5 When a married person dies testate as to any part of the 

6 person's estate, the surviving spotlse shall have the right to 

7 elect to take against the will under the provisions of 

8 sections 633.237 to 633.246. If the surviving. spouse has a 

'l conservator,. the court may author i~e or direct the conservator - . --_ .. _-
10 to elect to take under or a9ain~t the will as the court deems 

11 appropriate 

p Sec. 2. 

under the circumstances. 
. . 

Section 633.237, unnumbered paragraph 1, Code 

13 1987, is amended to read as follows: 

l4 If a voluntary election to take or refuse to take under a 

15 will has not been filed by a surviving spouse or the spouse's 

16 conservator, if any, within two months of the date of the 

17 second publication of notice of admission of the will to 

18 probate, and the surviving spouse is not the executor of the 

19 will, the eXeCIJtor shall cause to be served a written notice 

20 upon the surviving spouse and the spouse~!>. conservator, if -_ .. 
21 ~ in the manner directed by the court, advising the 
22 stlrviving spouse and the .spouse' s conservat.or that the will 

23 the decedent has been admitted to probate, stating the name 
24 the court where the will was admitted and the date Whpfl the 

of 

:)t 

25 wil.J. ·"'as admitted to probate, and notifying the spouse and. the 

26 ~~use's conservator that unless within four months after 

27 service of the not,ice, the spouse or the sooGse'g conservator ... - . :....:.:..:'-"-.:. 

28 files an election in writing with the cler~ of that c()urt 

29 refuslng to take under the will, the spouse shall take ullder 

30 the wi ll. If the surviving spouse or the ... '?'pouse· s conservator 

11 tiles an election to take under the will at any t~~e the 

32 requirements of this section for servi:-:g notice are walved. 

33 If Within the period of four months an a~fiddvit IS filed 

]4 settj,Jlg forth that the surviving spouse ~5 ~ncapable to maKe 

3~ ~he election and does not have a _~on5er'latcr I the court shall 
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• 



S.F. H.P. ~/~3 
-_._----

1 determine whether there shall be an election to ta~e under or 

2 against the will in accordance w~th section 633.238 as th~ 

3 ::.()u r t d~.ems appropria te_,-:nde r the c ~[cums tanees. The cou r ~ on 

4 application may. prior to the expiration of the perlod of ~our 

5 months, for cause shown, enter an order extending the time Eor 

6 making the election. 

7 Sec. 3. Section 533.240, Code 1987. IS amended to read as 

8 follows; 

9 633.240 ELF.CTION TO OCCt;PY HOMESTEAD. 

10 III intestate estates. or where the surviving spouse elects 

11 to take against the will, the surviving spouse or tb,t>_~~:se ' c: 
12 ~Qnseryator, if a-.!}'y'!" may, in lieu of the spouse's sh.:n"e in the 

13 real property possessed by the decedent at any time during 

14 their marriage which has not been sold on execution 01- ottler 

15 judicial sa1.e, and to which the surviving spou~e has made no 

~6 relinquishment of right, elect to occupy the ;':.:mesteac. Such 

17 election shall be mdd~ and entered of record as provlcieri in 

:8 section 633.245. In ~aking such election, the surviving 

IS spouse shall have all the rights as to personal property 

20 provided in subsecticns 2 and 3 of section 613.238. In Cdse 

;1 o[ Eailure to rr,ak~ ~: .. ;..!(;h eJection, the right tc occupy the 

22 homestead shall be wdlved~ 

21 Sec. 4. Seci:ioI! 633.244, Code 1987, is amerlded tc r0ilej as 

2~ ~GlloW5: 

2S 633.244 I NCOMP;o7SN'1 S?OuSE -- ELECTION BY C()UR~'. 

:G :n C-3se an affidavit 1S (iled ~hat the survi",.,-ing SP()u:-~,= .:..:-; 

27 ~n~dP~ble of makinq 2n elec':~on tu ta~e against the will, or 

22 ~0 ~'lect to OCCU?y ~!1e ho~estead; ~~d dops pot hav~ a 

2s ''''''''I'''ervato'' tr: Q COl'-O:.~_:..!.~ - ~ ," ....... I\,.. 

.); $eid t:--:2 survi.viDg 3pO~.sC in such m.::nnt.'r a:1(: f~)r St~cr! t!.ffie: ,,;:-; 
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S.F. H.F. ~I ~ 3 

1 circumstances. 

2 Sec. 5. Section 633.247, Code 1987, is amended to read as 

3 follows; 

4 633.247 SETTING OFF SHARE OF SURVIVING spouse WHEN 

':> I::LECTING TO TAKE AGAINST THE: WILr, -- TIMS LUC~'. 

6 The share of the surviving spouse under sec:ion 633.236 may 

7 be set off by the mutual consent of all parties in interest, 

8 ur by referees appointed by the court. An application to have 

9 il set off by referees shall be made in writing w~thin-fetl~ 

10 ~onth~-after-the-~eeend-~tlbiieatien-ef-netiee-ef-the-prebate 

11 of-the-will,-er-witnin-ene-m~nth-Bfter-the-eleetren-te-take 

12 fi~Bin~t-the-wil~-ig-Eiled-with-the-elerk,-wh~cheve~-ig-the 

13 lenger. The application must describe the l'lrld in WhICh the 

14 share is claimed, and pray for the appointme~t of referees ~o 

IS set it off. 

16 Sec. 6. Section 633.267, Code 1987, is amended cO read as 

11 follows: 

l8 633.267 CHILDREN BORN OR ADOPTED AFTER EXeCUTION Of' WILL. 

19 When a testator fails to provide in the testatcr's will fcr 

20 any of the testator's children born to Or adcpted by the 

21 testator after the making of the testator's last will, such 

71 child, whether born before or after the testator's death, 

23 SI.d11 receive a share in the estate of the testator equal in 

24 value to that which the child would have received under 

<:> section ~_}3.211, ~}3.212, or 633.219, whichever section or 

26 sections 5ire applicable, if the testator had died intestate, 

77 In less it appears from the will that such omi~sio~ waR 

28 :ntentional. 

29 Sec. 7. Section 633.647, Code 1987, is ame;,ded by adding 

30 the following new subsection: 

31 NSW SUBS~~TION. 7. To make an elec~ion for the ward wno 

32 IS a sllrviving spouse as provided in sections 633.236 and 

33 633.240. 

34 EXPLANATION 

~his bill prcvides for several changes in :cwa's probate 
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S. f. H. F. ~ '_-?-3 

1 code. An election to take or (efllSe to take under a will or 

2 to occupy the homestead by a surviving SPOllS", who has a 

3 conse~vdtor may be made by the conservator. The requirement 

4 that an application to have the share of a surviviClC; spou:;e 

5 set off must be made within four months after the second 

6 publicatiofl of notice of probate or within on0 month a~te[ the 

I election to take against the will is filed with t~e clerk ~s 

8 eliminaled. A child born or adopted after the execution of 

9 the testatoris last will is to receive a sharp of Lhe es~ate 

10 eqllal to the share the child would have received had the 

11 testator died without a will. 

12 

13 

14 

15 

16 

1.1 

18 

19 

20 

21 

27 

23 

24 

2S 

27 

28 

31 

.12 

]5 

SUCCESSOR TO SENATE STUDY BILLS 513. S12. 515 

(LSB 7594. 7590, 7588) 

(,S8 8()7IlEV U 
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HO,ISE FILE 2123 

1 ~~e~d House File 2123 as follows: 
2 _. ::age 1, by .inse~·, :ng befcre : lne 
3 :oilowi!1g: 
4 "Section 1. Section 450.4. subsection 1. Code 
5 1987. is amended by striking the subsection and 
6 inser~ing in lieu thereof the following: 
7 1. When the entire estate of the decedent. after 
8 deduc~ing the liabilities as defined in this chapter. 
9 does not exceed the following amount: 

10 a. For persons dyillg before July 1. 1989. ten 
11 ~housand dollars. 
!2 b. For persons dying on or after July 1. 1989. but 
13 beEor@ July ~f 1990, one hundred thousa~d dol:ars. 
14 c. For pe~sons dying on or aEter :u:y :, 1990, but 
15 be:ore July lf 1991, two hundred thousa~d dc~la~s. 
16 d. For persons dying on or after July 1. 1991. but 
:7 befo~e'~uly 1, 1992, three hundred thousand dolla~s. 
18 e. For persons dying on or after July 1. 1992. but 
19 before July 1. 1993. four hundred thousand dollars. 
20 f. For'persons dying on or after July l. 1993. but 
21 before J~:y 1. 1994. five hundred thousa~d dollars. 
22 g. For persons dying on or after JU:y 1. 1994. SlX 
23 hundred thousand dollars." 
24 2. Ti:le page. line 1. by inserting after the 
25 word "by" :he following: "exempting certai~ estates 
26 from inheritance tax,". 

~1~~,)c04, 1 P L;C,' fE~~~A",~//2., / 9,~~; BY SCHNEKLOTH of Scott 

, I 

, I 

I , 
I 
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Judiciary & law Enforcement 

HOUSE FILE __ _ 

BY (PROPOSED COMMITTEE ON 

JUDICIARY AND LAW 

ENFORCEMENT BILL) 

Passed House, Date __________ _ Passed Senate, Date ____________ _ 
Vote: Ayes Nays Vote: Ayes __ _ Nays _____ _ 

Approved __________________________ _ 

A Bill FOR 

1 An Act relating to the power of a surviving spouse's conservator 
2 to elect to take or refuse to take under a will or to elect to 
3 occupy the homestead. 

4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: .5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
18 

19 

20 

21 

22 
23 
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S.F. ____ Ii.F. 

1 Section 1. Section 633.236, Code 1987, is amended to read 
2 as follows: 

3 633.236 RIGHT OF SURVIVING SPOUSE TO ELECT TO TAKE AGAINST 

4 WILL. 

5 When a married person dies testate as to any part of the 
6 person's estate, the surviving spouse shall have the right to 

7 elect to take against the will under the provisions of 
8 sections 633.237 to 633.246. If the surviving spouse has a 
9 conservator, the court may authorize or direct the conservator 

10 to elect to take under or against the will as the court deems 

11 appropriate under the circumstances. 
12 Sec. 2. Section 633.237, unnumbered paragraph 1, Code 

13 1987, is amended to read as follows: 
14 If a voluntary election to take or refuse to take under a 

15 will has not been filed by a surviving spouse or the spouse's 
16 conservator, if any, within two months of the date of the 

17 second publication of notice of admission of the will to 
18 probate, and the surviving spouse is not the executor of the 
19 will, the executor shall cause to be served a written notice 
20 upon the surviving spouse and the spouse's conservator, if 

21 any, in the manner directed by the court, advising the 
22 surviving spouse and the spouse's conservator that the will of 
23 the decedent has been admitted to probate, stating the name of 
24 the court where the will was admitted and the date when the 
25 will was admitted to probate, and notifying the spouse and the 
26 spouse's conservator that unless within four months after 
27 service of the notice, the spouse or the spouse's conservator 
28 files an election in writing with the clerk of that court 

29 refusing to take under the will, the spouse shall take under 
30 the will. If the surviving spouse or the spouse's conservator 
31 files an election to take under the will at any time the 
32 requirements of this section for serving notice are waived. 

33 If within the period of four months an affidavit is filed 
34 setting forth that the surviving spouse is incapable to make 
35 the election and does not have a conservator, the court shall 
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5 

6 

S.F. a.F . 

determine whether there shall be an election to take under or 
against the will in accordance with section 633.238 as the 
court deems appropriate under the circumstances. The court on 
application may, prior to the expiration of the period of four 
months, for cause shown, enter an order extending the time for 
making the election. 

7 Sec. 3. Section 633.240, Code 1987, is amended to read as 
8 follows: 

9 633.240 ELECTION TO OCCUpy HOMESTEAD. 
10 In intestate estates, or where the surviving spouse elects 
11 to take against the will, the surviving spouse or the spouse's 
12 conservator, if any, may, in lieu of the spouse's share in the 
13 real property possessed by the decedent at any time during 
14 their marriage which has not been sold on execution or other 

15 judicial sale, and to which the surviving spouse has made no 

16 relinquishment of right, elect to occupy the homestead. Such 

17 election shall be made and entered of record as provided in 

18 section 633.245. In making such election, the surviving 

19 spouse shall have all the rights as to personal property 
20 provided in subsections 2 and 3 of section 633.238. In case 
21 of failure to make such election, the right to occupy the 

22 homestead shall be waived. 
23 Sec. 4. Section 633.244, Code 1987, is amended to read as 

24 follows: 

25 
26 

27 
28 
29 
30 

31 
32 

33 
34 

35 

633.244 INCOMPETENT SPOUSE -- ELECTION BY COURT. 
In case an affidavit is filed that the surviving spouse is 

incapable of making an election to take against the will, or 
to elect to occupy the homestead, and does not have a 
conservator, the court shall fix a time and place of hearing 
on the matter, and cause a notice thereof to be served upon 
said the surviving spouse in such manner and for such time as 
the court may direct. At the hearing, a guardian ad litem 

shall be appointed to represent s~eh the spouse, and the court 
shall enter such orders as it May-rleeM-~o-be-£or-~he-bes~ 

in~eres~s-o£-s~eh-~erson deems appropriate under the 

-2-



S.F. ____ H.F. 

1 circumstances. 

2 Sec. 5. Section 633.647, Code 1987, is amended by adding 

3 the following new subsection: 

4 NEW SUBSECTION. 7. To make an election for the ward who 

5 is a surviving spouse as provided in sections 633.236 and 

6 633.240. 

7 EXPLANATION 

8 This bill provides that an election to take or refuse to 

9 take under a will or to occupy the homestead by a surviving 

10 spouse who has a conservator may be made by the conservator. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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UOUSE fiLE 212) 

AN ACT' 

RELATlt-.'G TO THI:: INHERITANCE I,A'tlS B'i PROVIDING FOR THE roWER 

or A SURVIVING SPOUSE'S CONSERVATOR 70 ELECT TO TAKE OR 

REPUSE TO TAKE UNDER A WILL OR TO ELECT TO OCCUPY THt: 

1I0MESTEAD. J::LUUNATING THE TIH£ REQUZREMENT WHEN THE SIIARE 

or A SURVIVING SPOUSE MAY BE SET Oft' BY REFEREES WHEN 'iKE 

SPOUSE ELECTS TO TAKE AGAINST THE WILL, AND PROVIOI~~ fOR A 

SHARE OP AN ESTATE OF A CHILD BORN OR ADOPTED ArTER EXECUTION 
or A TESTATOR'S LAST WILL. 

BE IT lWACTt:O BY THE GENERAL ASSEMBLY or THE STATE Of IOWA: 

Section 1. Section 633.236, Code 1987, is amended to read 

as follows: 
633.136 RIGHT or SURVIVING SPOUSE TO ELECT TO TAKE AGAINST 

WILL. 
When a ~arried person dies testate as to any part of the 

person's estate. the surviving spouse shall Mave the right to 

elect to take against the will under the provisions of 

sections 633.237 to 633.246. If the s~rviving spouse has ~ 

conservator, the court may authorize or dir~£~_the conser~ator 

,~..c,L!!ec~_to,.~ake t!~der or d9ainst the .~ill dB tha court de'ems 

appropriate under the circomstances. 

Sec. 2. Section 6)).237, unnumbered paragrapn 1, Code 

1987. is amended to read as follows: 

If a voluntary election to take or refuse to take under a 

will has not been filed by a surviving spouse or the sE~~e's 

CO!!!i:~~..':!~,~,Q.r.L-g~,~YI. within two Months of the date of the 
second publication of notice ot admission of the wIll to 

probate. and the surviving spo).;se LS not the executor of the 

vill, the executor sh,..ll c~use to be served a written notice 

upon the surviving ::.p.oose !I,nd ':.he spous~,',s conservator. if 

~Y..t. in the manner directed by the court. adviSing tMe 

-
House ri.·~ lit';, p. 1 

sue ... :-Jinq :.>llOlise ~l1d ~~e spouse's cvn:),~.rY<!~~2 th'lI ~~l" wi.~ of 

the decedent has been admitted to prob~te, s:btin~ :he na~~ of 

the couet where th(! ... ill was admit,led and the date '.,/Me-n ti"',e 

wi 11 .... as admitted to probate. and notifying ~:-'e sp;:'Jse anc. ~.~ 

spouse's con~~!y.!.~2! that unl~ss within four ;1onth.s. after 

service of the notice', the spouse or the spous.~_'_S. ,~.?!'~~.!':':i!.~.2~ 

flIes an election in writing with the ci.erk. cf that court 

refusinCj to take under the will. the spouse shall ;:c!k~ tlncier 

the vill. If the sur ... i ... ing spouse or the sP.'?~!,~~:.~ __ ':'::'?~,~~~,~~.~Q.!. 
files ~n election to take undar the will at any ti~e the 

requirement~ of this section for serving notice are wai ... ed. 

If within the period of tour montMs an affidavit is tiled 

setting forth that the survi .... ing spouse is incapab!~ to nake 

the election and does n~,~,J,ave a conservator. the c:)urt shall 

determin(! .... hether thetf~ shall be an election to ta'(~ under or 

against the will in accordance with section 633.2]8 as th~ 

court deems ~P'p,~,<?E~,;.~te under the circ~'p"!~!!!'£!!. T~e court on 

application may, prior to the e.llpit"ation of the period of tour 

InontMs. for cause shown, enter an order extending t;"c tine for 

~aking the el(!ction. 

Sec. 3. Section 63].240. Code 1987, is amended ~o read as 

follo'''/8 : 

633.240 ELECTION TO OCCUPY KO:oSSS1'EAD. 

In intestate estates, or where the surviving spc~se elects 

to ta':<e aC)ainst the will. the surviving spouse or t:te spouse's 

conservator. if any, may. in lieu of the spouse's s:'lare in the 

real property possessed by lhp. decedent at allY time d'H ing 

their raarriage which has not been sold on. execution or otMe-r 

judicial sale, and to which the survi ... inq spouse has made no 

relinquishm.ent of ri9ht, elect to occupy the honcstead. Such 

election shall be made and entered of record as provided In 

section 633.245. In makinq such election, the sur"':"'ing 

spouse shalt have all the rights as to personal prcperty 

provded in subsections '2 and] of 5ectioll 611.'21R. In case 

of fc.~lut'e to make' such (!lection. the ri9ht to OCCI,;?y the 

Mo"es:t~dd sMdll be "'b.ivecl. 

:I: 
"T1 
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~ 

I'>l 
Co> 



House File 2113. p. J 

Sec. 4. Section 631.244. Code 19B7. is amended to read as 

follows: 
633.244 INCOMPETENT SPOUSE -- ELECTION BY COURT. 

In case an affidavit is filed that the surviving spouse IS 

incapable of making an election to take a,)ainst the will. or 

to elect to occupy the homestead. and does not. ~!~~ 
££n~~.~ the court shatl fix a ti~e and place of hearin') 
on the matter. and cause a notice thereof to be served upon 
~ei:d the survivin9 spouse in such manner and for such ti.me as 

the court may direct. At the hearing, a ~uardian ad litem 
shall be appointed to represent ~aeh the spouse, and the court 

shall enter such orders as it tlIlI!I:y-deel'l\-to-be-l!ot'--the-be~t 
intet'e~t~-of-~Deh-per!on deems appropriate under the 

circumstanc~~. 

Sec. S. Section 633.247. Code 19B7, is amended to rud as 

HQ .• ;;e F:..~ 212'l. !>. 

shall receive 1I share in the estate cf : he teST..1VH equ.d in 

value to that \o'hictl the chIld .... ould ha'Je recehed u:'.cier 

section 633.211, 6J3.212J._2~'!~~'_~.L...,'~ichc'Jl'( s(~c:ion 0: 

sectio~~e_!Eplicable~ if the testator had died i:'.testa:e. 
unless it appears from the will that such ora.i.ssion '''dS 

intent lonal. 
Sec.'1. Section 61),647, Code 1987, is ar-endcJ b J adding 

the followioq new subsection: 
~~_~yBSE:CTION. 7. To m.akc an election br the 'Nard ·"ho 

is a surviving spouse as provided in ~ections 6)).2)6 and 

631.240. 

DONALD D. AVE:NSON 

follows: Speaker of the Kouse 
633.247 SETTING OFF SHARE OF SURVIVING SPOUSE WHEN 

ELECTING TO TAKE AGAINST THE WILL -- 7IHE LIMIT. 
The share of the survivin~ spouse under sectIon 633.236 may 

be set off by the mutual consent of all parties in interest. 
or by referees appointed by the court. An application to have 

it set otf by referees shall be made in ~riting within-Eoat' 
~onth!-otter-the-~eeond-Pdbkieation-o£-not~ee-of-t~e-prohete 

of-the-wiiIT-or-.ithin-o"e-~nth-otter-t~e-eieetio"-to-toke 

090tn!t-tbe-wiii-i,-filed-with-the-elet'kT-wbtehever-i3-the 
ionger. 7he application must describe the land in which the 
share is claimed. and pray for the appointment of referees to 

set it off. 
Sec. 6. Sect.i.on 6J3.267, Code 1987, is amended to read as 

tollows: 
631.267 CHILDREN BORN OR ADOPTED AFTE:R EXECUTION OF WILL. 

When a testator fails to provide in the testator's will for 
any of the testator's children born to or adopted by the 
testator after the making of the testator's last ¥ill, such 
child, whether born before or ~fter the testator's death, 

e 

JO ANN ZIXMERMAN 
President of the Senate 

I hereby certify that this bill oriqinated in thl~ House and 
is kno·",n as House File 2121. Seventy-second Genp.rill Assembly. 

APprOV'd~' 
JOSEPH O'UERN 

Chief Clerk of the Kouse 
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TERRY R. BRANSTAD 
Governor 


