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A BILL FOR

An Act relating to the seizure and forfeiture of property

which is obtained in violation of the law, unlawful to

possess, used or possessed with criminal intent,

proceeds of criminal activity.

1

2

3

4 relevant to a criminal prosecution, or which 1s the

5

6 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: \

FILE 455 :s hereby submitted pursuant to Joint Rule 17. Data used in developing this \3

7

fiscal note are available from the Legisiative Fiscal Bureau to members of the Legisiature
upon request. i

—

Senate File 455 reorganizes the existing statutory language dealing relating to the seizure (’
and i{orfeiture of property reiated to criminal  activity. The bill defines seizable
property, sets out procedures for procsedings pertaining to seized property, and authorizes
the attarney general to adopt rules necessary to carry out ihe provisions of the new
chapter.

5

Tho economic impact of this bill depends on the amount of criminal activity ieading to
potential forfeitures.  Additionally, the forfeiture laws on the books are not uniformly
apptied; therefore, there are no statewide Staustics on the number of cases or the dollar |
amounts of forfeited property. 1t is expected that this bl will resuit in more |
forfeitures by reducing the costs by streamlining the procedure, ingreasing revenue to the
state. A new clerical positicn in the Attorney-General’s office may be needed, depending

* upon the number ¢t torfeiture cases.
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Section 1. Section 80.39, subsecticn i, Code 148%, 1s

amended to read as follows:

1. Personal property, except for property subjeci to
forfeiture, motor vehicles subject to sale pursuant o section
321.89, weapons-subject-to-diupesittion-puranant-to-section

5651797 and serzed seizable or forfeitable property subject to

disposition pursuant to chapter 809, which personal property
is found or seized by, turned in to, or otherwise lawfully
comes into the possession of the department of public safety
and which the department does not own, shall be disposed of
pursuant to this section., If by examining the property the
owner or lawful custodian of the property is known or can be
readily ascertained, the department shall notify the owner or
custodian by certified mail directed to the owner's or
custodian's last known address, as to the location of the
property. If the identity or address of the owner cannct be
determined, notice by one publication in a newspaper of .
general circulation in the area where the property was found
is sufficient notice. Publication notice may contain multiple
items.

Sec, 2. Section 331.427, subsection 1, unnumbered para-
graph 1, Code 1985, is amended to read as follows:

Except as otherwise provided by state law, county revenues
from taxes and other sources for general county services shall
be credited to the general fund of the county, including
revenues received under sections 84.21, 98.35, 98A.6, 101A.3,
101A.7, 110.12, 123.36, 123.143, 176A.8, 247A.10, 321.105,
321.152, 321.192, 321G.7, 331.554, subsection 6, 341A.20,
364.3, 368.21, 422.65, 422.100, 422A.2, 428A.8, 430A.3,
433.15, 434.19, 441.68, 445.52, 445.57, 533.24, 556B.1,
567.10, 583.6, B89<:67 906.17, and 911.3, and the following:

Sec. 3. Section 602.8102, subsection 129, Code 1985, is

amended to read as follows:
129. Carry out duties relating to the disposition of .

seized property as provided in seection=-80952-and-869<3 chap-
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NEW SECTTION. 803.1 DEFINITIONS.

ks used in this chapter, unless the centext otherwise
u

1. "Seizable property” means all or part of any property
subject to seizure in the execution of a search warrant, ar-
rest warrant, or arrest without warrant including, but not
limited to, the following:

a. Property which has been obtained in violation of the
law.

b. Property, the possession of which 1s unlawful.

c. Property used or possessed with the intent to be used
as a means of committing a public offense or concealed to
prevent an offense from being discovered.

d. Property relevant and material as evidence in a
criminal prosecution.

2. "Forfeitable property" means all or part of any prop-
erty subiject to forfeiture to the state including, but not
limited to, the following:

a. Selizable property which has been seized and not
returned pursuant to sections B809.2 through 809.5.

b. Property which is proceeds of or which may be traced to
the proceeds of the commission of a public offense.

¢. Money, coin, currency, negotiable instruments, valuable
minerals, or other similar items of value used as or in lieu
of currency, found in close proximity to seizable property or
in close proximity to any record of the importation,
manufacture or distribution of seizable property.

d. Property subject to forfeiture under any other statute
or provision of law.

Sec. 5. NEW SECTION. 809.2 NOTICE OF SEIZURE OF SEIZABLE
PROYPERTY.

1. When seizable property is seized pursuant to this
chapter, a notice of selzure shall be filed promptly with the

clerk of the district court for the county in which the
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property was located when seized. The notice shall state the
prop Y

time and place where the seizure occurred anrnd set forth the
names of any persons from whom the property was seiged and the
nanes of any persons believed by the seizing officer to have

an interest in the property. The notice shall contain a

compiete list of all property seized and describe the property
with as much particularity as practicable.

2. Within seventy-two hours of receiving a notice of
seizure, the clerk shall mail a copy of the notice to the
attorney ¢eneral and cause to be served upon each person
listed in the notice a copy of the notice and a statement that
a person affected by the seizure has a right tc file a claim
for the return of the property.

Sec. 6. NEW SECTION. 809.3 CLAIM FOR RETURN OF STIZABLE
PROPERTY.

1. A person claiming a right to possession of seizable .
property seized pursuant to this chapter may make application
for its return in the office of the clerk of court for the
county in which the property was seized. The application
shall be filed within thirty days after receipt of the notice
of selzure, and failure to file the application within this
time pericd shall terminate the interest of the person.
2. The application for the return of seizable property
shall state the specific item or items sought, the nature of
the claimant's interest in the property, and the grounds upon
wnich the claimant seeks to have the property returned. The
fact that the property is inadmissible as evidence or that it
may be suppressed is not grounds for its return.
3. The claimant shall cause a copy of the application to
be served upon all persons listed in the notice of seizure,
thz county attorney, and the attorney general.
4. If an application for the return of seizable property
is not timely made pursuant to this section, upon application .
of the county attorney or the attorney general the clerk shall

enter an orvder forfeiting the property to the state.

-3-
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Sec. 7. NEW SECTION, 809.4 HEARING -- APPEAL,

An application for the return of seizable property shall be

set for hearing not less than five or more than thirty days
after the filing of the application and shall be tried to the
court. If the total value of the property socught to be re-
turned meets the appropriate jurisdictional limit, the
proceeding may be conducted by a magistrate or a district
associate judge with appeal to be as in a case of small
claims. In all other cases, the hearing shall be conducted by
a district judge, with appeal as provided in section 809.12.
Sec. 8. NEW SECTION. 809.5 RETURN OF SEIZABLE PROPERTY,

1. Seizable property which is not required for evidence or

use in an investigation may be returned by the officer to the
person from whom it was seized without the requirement of a
hearing, provided that the person's possession of the property
is not prohibited by law.

2. If, upon a hearing pursuant to section 809.4, it is de-
termined that the right of possession is in favor of the
claimant, the court shall order the return of the property,
subject to both of the following:

a. The claimant's possession of the property is not pro-
hibited by law.

b. The property is not needed as evidence in a judicial
proceeding, or if needed, satisfactory arrangements have been
made for its return for use as evidence. If the proceedings
have not been completed, the court shall make satisfactory
arrangements for the return of the property upon the
completion of the proceedings.

Sec. 9. NEW SECTION. 809.6 NONRETURNED SEIZED PROPERTY.

Property which 1s seized but not returned pursuant to sec-

tions 809.2 to 809.5 1s presumed to be forfeit and shall be
proceeded against as provided in sections 809.13 and 809.14.

Sec. 10. NEW SECTION. 809.7 SEIZURE OF FORFEITABLE
PROPERTY.

Forfeitable property shall be seized whenever and wherever

- -
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the property is found within this state, ~forfeitable property
may be seized by a peace officer or county attorney or by the
attorney general. Forfeitable property may be seized by
serving upon the person in possession ©f the property a notice
of forfeiture. The notice of forfeiture constitutes a lien
against the property until disposition is ordered by the
court. If the court finds that forfeiture to the state is
warranted, an order transferring ownership to the state shall
be entered and the property shall be delivered to the attorney
general as the attorney general directs. If the court finds
that forfeiture is unwarranted, the lien upon the property
shall be removed.

Sec. 1l1l. NEW SECTION. 809.8 ©NOTICE OF SEIZURE OF
FORFEITABLE PROPERTY.

1. When property is seized pursuant to section 809.7, a
notice of seizure shall be filed promptly with the clerk of
the district court for the county in which the property was
located when seized. The notice shall state the time and
place where the selzure occurred and shall set forth the names
of any persons from whom the property was seized and the names
of any persons believed by the seizing officer to have an
interest in the property. The notice of seizure shall contain
a complete list of all property seized and describe the
property with as much particularity as practicable.

2. Within seventy-two hours of receiving a notice of
seizure of forfeitable property, the clerk shall mail a copy
of the notice to the attorney general and cause to be served
on each person listed in the notice a copy of the notice and a
statement that a person affected by the seizure has a right to
file a claim for the return of the property.

Sec, 12. NEW SECTION. 809.,9 CLAIM FOR RETURN OF
FORFEITABLE PROPERTY.

1. A person claiming a right to possession of forfeitable

property seized pursuant to sections 809.7 and 809.8 may make
application for its return in the office of the clerk of court

_5_
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faor the vounty 10 which thne property was se.zad., The
apniricatics sha ne filed within thirty days afrer receipt of
the ncoutice of selzure, and failure to file the application
within this time period shall terminate the interest of the
person.

2. The appiication for the return of forfeitable property

shall state tnhe specific item or items sought, the nature of
the claimant's interest in the property, ard the grounds upon
The

it

which the claimant seeks to have the property returned.
fact that the property is inadmissible as evidence or that
may be suppressed 1s not grounds for its return.

3. The claimant sha:i:l cause a copy of the application to
be served upon all persons listed in the notice of seizure,
the county attorney, and the attorney general,

13. NEW SECTION. 809.10 FORFEITURE.

1. If an application for the return of forfeitable

Sec.

property is not timely made pursuant to section 809.9, upon
appiication of the county attorney or the attorney general the
clerkx shall enter an order forfeiting the property to the
state.
2.

property 1s timely made pursuant to section 809.9,

If an application for the return of forfeitable
the claim
shall be set for hearing and the hearing shall be held not
less than five or more than thirty days after the filing of
the claim and shall be tried to the court. If the total valiue
of the property sought to be returned meets the appropriate
jurisdictional limii, the proceeding may be conducted by a
magistrate or a district associate judge with appeal to be as
in a case of small claims. 1In all cther cases, the hearing
shail be conducted by a district judge, with appeal as
provided in section 809,12,
Sec. 14. NEW SECTION.

1. At

809.11 PROCEDURES AT HEARING.

the hearing, the burden is upon the state to prove
by clear and convincing evidence that the property is for-
feitable.

However, forfeiture is not dependent upcon a

-6
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prosecution for, or conviction of, a criminal offense anrd
forfeiture proceedings are separate and distinct from any
related criminal action.

2. Court appeinted counsel, at the state's experse, 1s not
available in forfeiture proceedings. The attorney general
shall represent the state in all forfeiture proceedings but
may, at the attorney general's discretion, cdirect that the
county attorney of the county in which the seizure of the

property occurred shall serve in piace of tne attorney

et
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general.

"

3. The costs for a forfeiture action shall be as 1n the

-

case of criminal actiors filed by the county attorney,
however, no costs for filing or service shall be assessed 1n a
proceeding where no claim for return has been made.

4. The court may assess costs against a leosing pariy or
apportion costs against the parties.

12
13
14
15
15
17

5. Property which has been seized for forfeiture, and is

wd

3

not already secured as evidence in a criminal case, shall be

at

safely secured or stored by the agency which caused its

%

seizure unless directed otherwise by the attorrey generail.
Sec. 15. NEW SECTION. .809.12 APPEALS.

1. An appeal from a judgment of seizure or forfeiture by

[ B O T 6 B
Wk - O

district judge shall be made within thirty days after the
entry of a judgment order. The appellant, other than the

state, shall post a bond of a reasonable amcunt as the court

BN
[oA TN ¥ 2 B 1

may fix and approve, conditioned to pay all costs of the

M
-~

proceedings if the appellant is unsuccessful on appeal. The
appelliant, other than the state, may be required to post a

supersedeas bond or other security the court finds to be

W 8 N
o v 0

reasonable in order to stay the operation of a forfeiture
order.

(VR S
N

2. 1If property forfeitable under this chapter is needed as

8]
W

evidence in a criminal proceeding, it shall be retained under

L
39

Lhe control of the prosecuting county attorney, ¢r the county

J
s

attorney's designee, until such time as its use as evidence is
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no longer reguired.

Sec. 16. NEW SECTION. 809.13 DISPOSITION OF FORFEZITED
PROPERTY,

1. Upecn a final determination by a court that property is
forfeited, the court shall enter an order that the ownership
of the property be transferred to the state. The court shall
also order that the person having control over the property
deliver the property to the department of justice, or if no
person has control over the property, the court shall
authorize the department of justice to take measures necessary
to provide for the delivery of the property to the department.

2. Porfeited property delivered to the department of jus-
tice may be used in the enforcement of the law. The
department may give, sell, or trade property which is not
subject to subsection 4 to other state agencies or to any
cther law enforcement agency within the state if, in the
opinion of the attorney general, it will erhance law
enforcement within the state.

3. PForfeited property which is not used by the department
of justice in the enforcement of the law and which is not
property subject to subsection 4, may be reguisitioned by the
department of public safety for use by a state <r local law
enforcement agency or by the director of the department of
general services to be disposed of in the same manner as
property received pursuant to section 18.15.

4, Notwithstanding subsection 1, 2, or 3, forfeited
property which is:

a. A controlled substance or a simulated, counterfeit, or
imitation controlled substance shall be disposed of as
provided in section 204.506.

b. A weapon or ammunition shall be depcsited with the
department of public safety to be disposed of in accordance
with the rules of the department. All weapons or ammunition
may be held for use in law enforcement, testing, or comparison

by the criminalistics laboratery, or destroyed.

_8.-..
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destroved.

Sec. 17. NEW SECTION. 809.:4 NONFORFEITABLE [NTERESTS --
PURCHASE OF FORFETTED INTERESTS.

i. Property shall not be forfeited under this chapter to
the 2xtent of the interest of an owner, other than a joint
tenant, who had no part in the commission of the crime and who
had no knowledge of the criminal use or intended use of the
property. However, 1f 1t is established that the owner
permitted the use of the property under circumstances in which
a reascnable person should have inguireé into the intended use
of the property and that the owner failed to do so, there is a
rebuttable presumption that the owner knew that the property
was intended to be used in the commission of a crime.

2. Upon receipt of forfeited property the attorney general
shall permit any owner or lienholder of record having a
nonforfeitable property interest of fifty percent or more 1n
the property the opportunity to purchase the property interest
forfeited., If the owner or lienholder does not exercise the
option under this subsection within thirty days the coption
shall be terminated, unless the time for exercising the option
is extended by the attorney general.

3. A person having a valid, recorded lien or property
interest in forfeited property shall either be reimbursed to
the extent of the nonforfeitable interest or to the extent
that the sale of the item produces sufficient revenue to do
so, whichever amount is less. The sale of forfeited property
should be conducted in a manner which is commercijially
reasonable and calculated to provide a sufficient return to
cover the costs of the sale and reimburse any nonforfeitable
interest. The validity of a lien or property interest 1is
determined as of the date upon which the property becomes
forfeitable.

4. Tnis section does not preclude a civil suit by an owner

of an interest in forfeited property against that party who,

-0 -
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by ¢rimiral use, caused the property to beccme forfeited to
the state,

Sec. 18. NEW SECTION. 809.14 COMBINING PROCEEDINGS.

In cases involving seizable property and ferfeitable
property, the court may order that the proceedings be combined
for purposes of this chapter.

Sec, 19, NEW SECTION, 809.15 RULEMAKING.

The attorney general may adopt, amend, or repeal rules

pursuant to chapter 17A to carry out the provisions of this

chapter.

Sec. 20, NEW SECTION. CUMULATIVE EFFECT.

The provisions of this chapter are intended to be
cumulative and in addition to other actions or proceedings

against seizable or forfeitable property otherwise provided by

statute.

Sec. 21, Sections 691.9 and 728.13 are repealed.

Sec. 22. Chapter 809, Code 1985, is repealed and sections
4 through 20 of this Act are enacted as a new chapter 809.

EXPLANATION

This bill modifies existing statutory law relating to the
seizure and forfeiture of property related to criminal
activity as follows:

Section 1 makes a corrective amendment to section 803.39 to
acknowledge the repeal of section 691.9 (relating to the
seizure and forfeiture of weapons or ammunition).

Section 2 makes a corrective amendment to section 331.427
to acknowledge the fact that revenue relating to criminal

forfeiture will no longer be credited to the general fund of a

county.
Section 3 makes a corrective amendment to the duties of the
clerk of court (in relation to new responsibilities imposed by

this Act).
Sections 4 through 20 create a new chapter relating to the
seizure and forfeiture of property which:

1. Provides definitions for the terms "seizable property”

_10_




and "forfeitable property" as used in the new chapter.

2. Reguires notice to be given upon the seizure of
property.

3. Provides a system for applications for the return of
seized property.

4. Sets out the procedures for hearings and appeals on
seized property.

5. Provides a mechanism for the return of property seized.

6. Provides for the seilzure of forfeitable property.

7. Requires notice to be given upon the seizure of
forfeitable property.

8. Provides a system for applications for the return of
forfeitable property.

9. Sets out the procedures for hearings and appeals on
property forfeiture.

16. Provides the requirements relating to the disposition
.cf forfeited property.

11. Provides for the disposition of nonforfeitable
property rights or liens.

12, Allows the court to combine seizure and forfeiture
actions where appropriate.

13. Authorizes the attorney general to adopt rules
necessary to carry out the provisions of the new chapter.

14, Provides that the provisions of the chapter are
cumulative and in addition to other seizure or forfeiture
provisions in the Code.

Section 21 repeals sections of the Code relating to the

repealed chapter 809.
Section 22 repeals chapter 809 and inserts the new chapter
created by this bill in its place.

I,SB 23268 71
dl/jw/S.1
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A BILL FOR

1 An Act relating to the seizure and forfeiture of property

2 which is cobtained in violation of the law, unlawful to
3 possess, used or possessed with criminal intent,
4 relevant to a criminal prosecution, or which is the
5 proceeds of criminal activity.
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Section 1. Section 80.39, subsection 1, Code 1985, 1is
amended to read as follows:

1. Perscnal property, except for property subject to
forfeiture, motor vehicles subject te sale pursuant to section
321.89, weapons-aubiject-to-disposition-pursuant-to-section
523%+9; and seized seizable or forfeitable property subiect to

disposition pursuant to chapter 809, which personal property
is found or seized by, turned 1n to, or otherwise lawfully

cones into the possession of the department of public safety

W s N D W N R

ang which the department does not own, shall te disposed of
11 puzrsuant to this section. If by examining the property the
12 owner cor lawful custodian of the property is kncwn or can be
13 readily ascertained, the department shall notify the owner or
14 custodian by certified mail directed to the owner's or

1% custodian's last known address, as to the location of the

16 preoperty. If the identity or address cf the owner cannot be

17 determined, nctice by one publication in a newspaper of

1& general circulaticn in the area where the property was found

1% is sufficient notice. Publication notice may contain multiple

21 Sec. 2. Section 331.427, subsection 1, unnumbered para-
pit 1, Code 1985, is amended to read as follows:

23 Except as otherwise provided by state law, county revenues

24 from texes and other sources for general county services shall

25 be credited to the general fund of the county, including 1

Z¢ revenues received under sections 84.21. 98.35, S8A.6, 101A.3, i

27 161A.7, 110.12, 123.36, 123,143, 176A.8, 247A.10, 321.105, 1

1.152, 321.192, 321G.7. 331.554, subsection &6, 341A.20,

368,21, 422.65, 422.100, 422A.2, 4Z8A.8, 430A.3,

. 434,19, 441.68, 445,52, 445.57, 533.24, 556B.1, .

7.15, 583.6, 869=67 S06.17, and §11.3, and the fcllowing: ‘
\
l
i
\

Lt

(V1]
B H

Sec. 3. Section 602.8102, subsection 129, Code 198%, 1is i
amended to read as follows:
123. Carry out duties relating to the disposition of .

seized property as provided in zections-8697%-and-86€9%9<3 chap-
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Sec. 4. NEW SECTICN. 809.1 DEFINITIONS.

&As used in this chapter, unless the context otherwise
requires:

1. "Seizable property" means all or part of any property
subject to seizure in the execution of a search warrant, ar-
rest warrant, or arrest without warrant including, but not
limited to, the following:

a. Property which has been obtained in violation of the
law.

b. Property, the possession of which is unlawful.

c. Property used or possessed with the intent to be used
as a means of committing a public offense or concealed to
prevent an offense from being discovered.

d. Property relevant and material as evidence in 3
c¢riminal prosecution,

2. "Forfeitable property” means all or part of any prop-
erty subject to forfeiture to the state including, but not
limited to, the following:

a. BSeizable properity which has bsen seized and not
returned pursuant to sections 809.2 through 809.5.

b. Property which is proceeds of or which may be traced to
the proceeds of the commission of a public offense.

c. Money, coin, currency, negotiable instruments, valuable
minerals, or other similar items of value used as or in lieu
of currency, found in close proximity to seizable property or
in close proximity to any record of the importation,
manufacture or distribution of seizable property.

d. Property sﬁbject to forfeiture under any other statute

or provision of law.
Sec. 5. NEW SECTION. 809.2 NCTICE OF SEIZURE OF SEIZABLE
PROPERTY,

1. when seizable property is seized pursuant to this

chapter, a notice of seizure shall be filed@ promptly with the
clerk of the district court for the county in which the

-2-
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property wa3 located when seized., The notice shall state the
time and place where the seizure occurred and set forth the
names of any persons from whom the progerty was seized and the
names of any persons believed by the seizing officer to have
an interest in the property. 'T'o identify persons who may have

an interest in the properiy, the seizing officer or the county

attorney shall make a roasonable examination of - any

s & 2 ] S .

appropriate reccrds reoavding the nproperiy to ascectain
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whether liens or interest

in thae property curcentlv exist,.

The notices si
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in 2 complete list of all property

ell conia
seized and scribe Lthe property with as much particularity as

practicable.
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2. Within seventy-two hours of receiving & notice of
seizureg, the clerk shall mall & copy of the notice to the

attornay general and cause LCc be ssived upon ail lienholders

of record and each perscn listed in the ncti_F a copy of the

notice and a statement that a person affected by the seizure
has a right to file & claim for the return of Zhe property.

Sec. 6. NE¥W SECTICN. 809.2 CLAIE¥ FPOR RETURN CF SEIZABLE
PROPERTY.

1. & person claliming a right to possescsion of seizable
property seized pursuant o thic chapter mav make application
for its return in the office of the cierk cf court for the
county in which the prcperty was seized. The application
shall be filed within thirty days afler receipt of the notice
of seizure, and faiiure te file the application within this
time period shall terminate the interest of the person.

2. The application for the return o7 seizable property

shall stare the specific item or items sought, %Zhe nature of

o]
¥

the ciaimant’s interest in the propertv, a the grounds upon

P

the claimart seeks Lo have the property returned. The

T
that the properiy is inadmissible as evidence or that it

recurn.

W

may be suppressed is not grounds for it
3. Thre claimant shall causs & copy ©

£
igted in the nctice of se2izure,

[}

ce gserved upon all perscons
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the county attcruey,; and th2 atiorney general.
4. If an applicaticen for the return of seizable p erty
Is not timely made pursuvant to this section. upen application
sSna

An applicaticn for the return of selizable property za2nall be
a

L
set for hearing not less than fiva or more than thirty days
after the fiiing of the application and shall be tried to the

court, If the total walue of :tne property sougnt to be re-

proceeding may be conducted by & magistrate or a district
asscciate judee with appeal to be as in & case of small
aims e garing shall be conducted by
a district judge. with appeal as provided in section 809.12,
lad 2 TIRM OF SBIZABLE PROPERTY .-
i. Seigzzable mroper:oy whnich i1s not reguired for evidence or
i £flcer te the

nt of

it

s
persen fSrcom whom 1o was seized without the re e
-hat the person's possz2ssion Of the property

claimant, the ccurt ghzil order tThe re
subiect to okl of the following:
2. The claimant's possession of the property is not pro-

v

The property is not needed as evidence 1 judicial

n
proceesding, or if needed, satisfactorv arrangemen
o) I

s have been
made for its return for uge as z2vidence. f the proceeding
have not besn completed, thz courtt shall make satisfactory
arrangerents for the return of the property upon the
completicn of the proceedings. —

Sec. 9. NEW SECTICN. 209.6 NONRETURNED SEIZED PROPERTY.

Property which is seized but nct returned pursuant to sec-
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tions 809.2 to 809.5 is presumed to be forfeit and shall be
proceeded against as provided in sections 809.13 and 809.14.
Sec. 10, NEW SECTICN, 809.7 SEIZURE OF FORFEITABLE
PROPERTY.
Forfeitable property shall be seized whenever and wherever

the property is found within this state. Ferfeitable property
may be seized by a peace officer or county attorney or by the
attorney general. Forfeitable property may be seized by
serving upon the person in possession of the property a notice
cf Forfeiture. If the court finds that forfeiture to thg_

state 1s warranted, an order transferring ownership to the
state shall be entered and the property shall be delivered to
the attorney general as the attorney general directs.
S
Sec. 11. NEW SECTION. 809.8 NOTICE OF SEIZURE OF
FORFEITABLE PRCOPERTY.
1. When property is seized pursuant to section 809.7, a

notice of seizure shall be filed promptly with the clerk of
the district court for the county in which the property was
located when seized. The notice shall state the time and
place where the seizure occurred and shall set forth the names
of any persons from whom the property was seized and the names
of any persons believed by the seizing officer to have an

interest in the property. To identify persons who may have an

interest in the property, the seizing officer or the county

PR

attorney shall make a reasonable examination of any

R

appropriate records including, but not limited to, the records

cf the secretary of state, county treasurer, county recorder

and the clerk of court regarding the property t6 ascertain

e

whether liens or interests in the property currently exist.

The notice of seizure shall contain a complete list of all
property seized and describe the property with as much
particularity as practicable.

2. Within seventy-two hours of receiving a notice of
seizure of forfeitable property, the clerk shall mail a copy

of the notice to the attorney general and cause to be served

_5_
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upon all lienholders of record and each person listed in the

notice a copy of the notice and a statement that a person
affected by the seizure has a right to file a claim for the
return of the property.

Sec. 12. NEW SECTICN. 86G9.9 CLAIM FOR RETURN OF
FORFEITABLE PROPERTY.

1. A person claiming a right to possession of forfeitable
property seized pursuant to sections 809.7 and 809.8 may make
application for its return in the office of the clerk of court
for the county in which the property was seized., The
application shall be filed within thirty days after receipt of
the notice of seizure, and failure to file the application
within this time period shall terminate the interest of the
person.

2. The application for the return of forfeitable property
shall state the specific item or items sought, the nature of
the claimant's interest in the property, and the grounds upon
which the claimant seeks to have the property returned. The
fact that the property 1s inadmissible as evidence or that it
may be suppressed is not grounds for its return.

3. The claimant shall cause a copy of the application to
be served upon all persons listed in the notice of seizure,

the county attorney, and the attorney general.
Sec. 13. NEW SECTION. 808,10 FORFEITURE.
1. If an application for the return of forfeitable

property is not timely made pursuant to section 809.9, upon
application of the county attorney or the attorney general the
clerk shall enter an order forfeiting the property to the
state.

2. If an application for the return of forfeitable
property is timely made pursuant to section 809.9, the claim
shall be set for hearing and the hearing shall be held not
less than five or more than thirty days after the filing of
the claim and shall be tried to the court. If the total value
of the property sought to be returned meets the appropriate

_.6_.




WO o N i W

W AN B R N R R RN RN R O e et et e el el fed R e
S O O N W N O W YN WO

31

s.F. 4SS  u.r.

jurisdictional limit, the proceeding may be conducted by a
magistrate or a district associate judge with appeal to be as
in 3 case of small claims. In all other cases, the hearing
shall be conducted by a district judge, with appeal as
provided in section 809.12.

Sec. 14. NEW SECTION. 809.11 PROCEDURES AT HEARING.

1. At the hearing, the burden is upon the state to prove

by clear and convincing evidence that the property is for-
feitable. However, forfeiture is not dependent upon a
prosecution for, or conviction of, a criminal offense and
forfeiture proceedings are separate and distinct from any
related criminal action.

2. Court appointed counsel, at the state's expense, is not
available in forfeiture proceedings. The attorney general
shall represent the state in all forfeiture proceedings but
may, at the attorney general's discretion, direct that the
county attorney of the county in which the seizure of the
property occurred shall serve in place of the attorney
general,

3. The costs for a forfeiture action shall be as in the
case of criminal actions filed by the county attorney,
however, no costs for filing or service shall be assessed in a
proceeding where no claim for return has been made.

4, The court may assess costs against a losing party or
apportion costs against the parties.

5. Property which has been seized for forfeiture, and is
not already secured as evidence in a criminal case, shall be
safely secured or stored by the agency which caused its
seizure unless directed otherwise by the attorney general.

Sec. 15. NEW SECTION. 809.12 APPEALS.

1. An appeal from a judgment of seizure or forfeiture by a

district judge shall be made within thirty days after the
entry of a judgment order. The appellant, other than the
state, shall post a bond of a reasonable amount as the court
may fix and approve, conditioned to pay all costs of the

_7_.
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proceedings if the appellant is unsuccessful on appezl. The
appellant, other than the state, may be required toc post a
supersedeas bond or other security the court finds to be
reasonable in order to stay the operation of a forfeiture
order.

2. If property forfeitable under this chapter 1is needed as
evidence in a criminal proceeding, it shall be retained under
the control of the prosecuting ccounty attorney, or the county
attorney's designee, until such time as its use as evidence 1is
n¢ longer required.

Sec. 16. NEW SECTION. 809,13 DISPOSITION OF FORFEITED
PROPERTY.

1, Upon a final determination by a court that property is

foerfeited, the court shall enter an order that the ownership
of the property be transferred to the state. The court shall
also order that the person having control over the property
deliver the property to the department of justice, or if no
person has control over the property, the court shall
authorize the department of justice to take measures necessary
to provide for the delivery of the property to the department.

2. Forfeited property delivered to the department of jus-
tice may be used in the enforcement of the law. The

department may give, sell, or trade property which is not

subject to subsection 4 to other state agencies or to any

other law enforcement agency within the state if, in the
opinion of the attorney general, it will enhance law
enforcement within the state.

3. Forfeited property which is not used by the department
of justice in the enforcement of the law and which is not
property subject to subsection 4, may be requisitioned by the
department of public safety for use by a state or local law
enforcement agency or by the director of the department of
general services to be disposed of in the same manner as
property received pursuant to section 18.15.

4, Notwithstanding subsesgtion i, 2, or 3, forfeited

-8—
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property which is:

a. A controlled substance or a simulated, counterfeit, or
imitation controlled substance shall be disposed of as
provided in section 204.506.

5. & weapon or ammunition shall be deposited with the
department of public safety to be disposed of in accordance
with the rules of the department. All weapons or ammunition
may be held for use in law enforcement, testing, or comparison
sy the criminalistics laboratory, or destroyed.

. Material in violation of chapter 728 shall be

Sec. 17. ©NEW SECTION, 809.14 NONFORFEITABLE INTERESTS --
PURCBASE OF FORFEITED INTERESTS.
i1, Property shall not be forfeited under this chapter to

the extent cf the interest of an owner, other than a joint
tenant. who hed no part in the commission of the crime and who
nad no knowiedge of the c¢riminal use or intended use of the
property. Howaver, if it 1ls established that the owner
permitted the use of the property under circumstances in which
2 reasonahla person should have inquired into the intended use
of the property and that the owner failed to do so, there is a
rebuttable presumption that the owner knew that the property
was intended tc be used in the commission of a crime,

Z, Upon receipt of fbrfeited property the attorney general
shall permit any owner or lienholder of record having a
nonforfeitable property interest in the property the
opportunity to purchase the property interest forfeited. If
the owner or lienholder does not exercise the option under
this subsection within thirty days the option shall be
terminated, unless the time for exercising the option is
extended by the attorney general.

3. & person having a valid, recorded lien or property

interest in forfeited property, which has not been repurchased

pursuant to subsection 2, shall either be reimbursed to the

extent of the nonforfeitable interest or to the extent that

_9.-.
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the sale of the item produces sufficient revenue to do so,
whichever amount is less. The sale of forfeited property
should be conducted in a manner which is commereially
reasonable and calculated to provide a sufficient return to
cover the costs of the sale and reimburse any nonforfeitable
interest. The validity of a lien or property interest is
determined as of the date upon which the property becones
forfeitable.

4. This section does not preclude a civil suit by an owner
of an interest in forfeited property against that party who,
by criminal use, caused the property to become forfeited to
the state.

Sec. 18. NEW SECTION. 809.15 COMBINING PROCEEDINGS.

In cases involving seizable property and forfeitable

property, the court may order that the proceedings be combined
for purposes of this chapter.

Sec. 19. NEW SECTION. 809.16 RULEMAKING.

The attorney general may adopt, amend, or repeal rules

pursuant to chapter 17A to carry out the provisions of this

chapter.
Sec. 20. NEW SECTION. CUMULATIVE EFFECT.
The provisions of this chapter are intended to be

cumulative and in addition to other actions or proceedings
against seizable or forfeitable property otherwise provided by

statute.

Sec. 21. Sections 691.9 and 728.13 are repealed.

Sec. 22. Chapter 809, Code 1985, is repealed and sections
4 through 20 of this Act are enacted as a new chapter 809.

SF 455
~10- dl/cc/26
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Amend Senate File 455 as follows:

1. Page 3, line S, by inserting after the word
“property.” the following: "To identify persons who
may have an interest in the property, the seizing
officer or the county attorney shall make a reasonable
examination of any appropriate records regarding the
property to ascertain whether liens or interests in
the property currently exist.”

2. Page 3, line 10, by inserting after the word
"upon" the words "all lienholders of record and".

3. Page 5, by striking lines 5 through 7, and
inserting the following: “of forfeiture. If the
court f£inds that forfeiture to the state is".

4. Page 5, by striking lines 10 through 12, and
inserting the following: ‘“general as the attorney
general directs."

S. Page 5, line 22, by inserting after the word
"property." the following: "“To identify persons who
may have an interest in the property, the seizing
officer or the county attorney shall make a reasonable
examination of any appropriate records including, but
not limited to, the records of the secretary of state,
county treasurer, county recorder and the clerk of
court regarding the property to ascertain whether
liens or interests in the property currently exist."

6. Page 5, line 28, by striking the word "on" and
inserting the following: “upon all lienholders of
record and".

7. Page 9, line 17, by striking the words "of
fifty percent qr aore".

8. Page 9, line 24, by inserting after the word
“property" the following: ", which has not been
repurchased pursuant to subsection 2,".

$-3429 Filed March 20, 1985 By MANN
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3423 SENATE FILE 455

Amend Senate File 455 as follows:

1. Page 3, line 5, by inserting after the word
"property."” the following: "To identify persons who
may have an interest in the property, the seizing
officer or the county attorney shall make a reasonable
examination of any appropriate records regarding the
property to ascertain whether liens or interests in
the property currently exist."

2. Page 3, line 10, by inserting after the word
"upon" the words "all lienholders of record and".

3. Page 5, by striking lines S through 7, and
inserting the following: "of forfeiture. If the
court finds that forfeiture to the state is".

4. Page S, by striking lines 10 through 12, and
inserting the following: ‘“general as the attorney
general directs."

5. Page 5, line 22, by inserting after the word
"property."” the following: "To identify persons who
may have an interest in the property, the seizing
officer or the county attorney shall make a reasonable
examination of any appropriate records regarding the
property to ascertain whether liens ¢or interests in
the property currently exist.”

6. Page S5, line 28, by striking the word "on" and
inserting the following: "upon all lienholders of
record and”.

7. Page 9, line 17, by striking the words "of
fifty percent or more".

8. Page 9, line 24, by inserting after the word
"property" the following: ", which has not been
repurchased pursuant to subsection 2,".

3423 Filed March 20, 1985 By MANN
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SENATE FILE 455
3858

Amend Senate File 455 as amended, passed and
reprinted by the Senate as follows:

l. Page 2, by inserting after line 1 the
following:

Sec. . NEW SECTION, 702.24 NONLETHAL
ELECTRONIC DEVICE.

“Nonlethal electronic device" means a device which
by electronic pulse or current is capable of
immopilizing a victim temporarily but is not capable
of inflicting death or serious injury upon a human
being.

Sec. . Section 708.2, subsection 3, Code 1985,
is amended to read as follows:

3. Any other assault, except as otherwise
provided, is a simple misdemeanor. However, if while
committing an assault that would otherwise be
punishable under this subsection a person uses oOr
threatens to use a nonlethal electronic¢ device or a
weapon or device which by chemical means temporarily
immobilizes another, the person is guilty of an
aggravated misdemeanor 1f the victim is a peace
officer in the performance of the peace officer's duty
and a serious misdemeanor if the victim is any other
person.

Sec. ___ . Section 719.1, Code 1985, is amended to
read as follows:

71%.1 INTERFERENCE WITH OFFICIAL ACTS.

A person who knowingly resists or obstructs anyone
known by the person to be a peace officer or fire
fighter, whether paid or volunteer, in the performance
of any act which is within the scope of the lawful
duty or authority of that officer or fire fighter,
whether paid or volunteer, or who knowingly resists or
obstructs the service or execution by any authorized
person of any civil or criminal process or order of
any court, commits a simple misdemeanor. However, if
a person commits an interference with official acts,
as defined in this section, and in so doing inflicts
bodily injury other than serious injury, that person
commits a serious misdemeanor. If a person commits an
interference with official acts, as defined in this
section, and in so doing inflicts or attempts to
inflict serious injury, or displays a dangerous
weapon, as defined in section 702.7, or a nonlethal
electroniz device or is armed with a firearm, that
person commits an aggravated misdemeanor. The terms
"resist"” and "obstruct™, as used in this section, do
not include verbal harassment unless the verbal
harassment 18 accompanied by a present ability and
apparent intention to execute a verbal threat

-1-
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SENATE PiLE 4%5

Amencé Senate File 455 as amended, passed, and re-
printed by the Senate as follgws:

1. Page 4, by 1inserting after line 5, the fol-
lowing:

"5, Seized property which was stolen or otherwise
obtained in violation of the law may be returned to
the owner, If the owner was not the person from whonm
*he property was seized, without hearing if all of the
following are true:

a. The 1dentity of the owner 1s not in question.

5. The owner's right to possess the property is
not in guestisn.

c. The possession ¢f the property 1is not pro-
hibited by law.

1. One of the follcowing is also true:

{ly Criminal charges have not been filed and are
not being contemplated regarding the thefg of the
property.

(2) Evicdence regarding the property is not to be
:ntroduced in any proceedling.

{3) If evidence regarding the property 15 tc be
introduced, a1l of the following are true:

(z) The property has been pheotographed in such a
manner a3 to fairly show the nature and condition of
the property.

{(p) The photcgraphns are available for use in any
subseqguent proceeding.

(c)y If the value of the property is in excess of
one hundred dollars, the county attcrney has notified
the attorney for any person against whom the evidence
regaréing the property may be used of the intention t
return the pr peluy Lo‘ﬁ0w1ng its being photog*aphed

r son's attorney either exercised or walved
an 0pportunity toc examine the property within fourteen

(4 If the property may be introduced as ev.dence,
it is of such a nature that it 1s not easily alterable
without detection arnd arrangements satisfactery to
both the county attorney and the attgrneys for any
persons against whom evidence regarding the property
may be used bhave been made for its return for use as
evidence. ™
IBSET FILES APRIL 16, 1985 BY JAaY of Appanoose
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SENATE FILE 455

H- 3845

amend Senate File 455 as amended, passed, and re-
printed by the Senate as follows:

1. Page 4, by inserting after line 5, the fol-~
iowing:

"5. Notwithstanding the provisions of this section

to the contrary, seized property which was stolen or
otherwise obtained in violation of the law may be re-
turned to the owner, if the owner was not the person
from whom the property was seized, without hearing if
all of the following are true:

a. The identity of the owner is not in question.

b. The owner's right to possess the provperty 1is
not in question.

c. The possession of the property 1is not pro-
hibited by law.

d. One of the following is also true:

{l) Criminal charges have not been filed and are
not being contemplated regarding the theft of the
property.

{2) Evidence regarding the property is not to be
introduced in any proceeding.

(3) If evidence regarding the property is to be
introduced, all of the following are true:

(&) The property has been photographed in such a
manner as to fairly show the nature and condition of
the property.

{b) The photographs are available for use 1in any
subsequent proceeding.

(c¢) If the value of the property is in excess of
one hundred dollars, the county attorney has notified
the attorney for any person against whom the evidence

regarding the property may be used of the intention to

return the property following its being photographed
and the person's attorney either exercised or waived

an opportunity to examine the property within fourteen

days.

(4} If the property may be introduced as evidence,
it is of such a nature that it is not easily alterable

without detection and arrangements satisfactory to
both the county attorney and the attorneys for any
persons against whom evidence regarding the property
may be used have been made for its return for use as
evidence."

H-3845 FILED APRIL 16, 1985 BY JAY of Appanocose
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SENATE 4
APRIL 22, 1985

‘3884 HOUSE AMENDMENT TO
' SENATE FILE 455

Amend Senate File 455 as amended, passed, and re-

1

2 printed by the Senate as follows:

3 1. Page 4, by inserting after line 5, the fol-

4 lowing:

5 "S5. Notwithstanding the provisions of this section
6 to the contrary, seized property which was stolen or
7 otherwise obtained in violation of the law may be re-
8 turned to the owner, if the owner was not the person
9 from whom the property was seized, without hearing if
10 all of the following are true:
11 a. The identity of the owner is not in guestion.
12 b. The owner's right to possess the property is
13 not in question.
14 ¢. The possession of the property is not pro-
15 hibited by law.

16 d. One of the following 1is also true:

17 (1} Criminal charges have not been filed and are

18 not being contemplated regarding the theft of the
19 property.
20 (2) Evidence regarding the property is not to be
21 introduced in any proceeding.
N {3) If evidence regarding the property is to be
f.introduced, all of the following are true:
- (a) The property has been photographed in such a
25 manner as to fairly show the nature and condition of
26 the property.

27 (b) The photographs are available for use in any
28 subsequent proceeding.
29 (c) If the value of the property is in excess of

30 one hundred dollars, the county attorney has notified
3l the attorney for any person against whom the evidence
32 regarding the property may be used of the intention to
33 return the property following its being photographed
34 and the person’s attorney either exercised or waived
35 an opportunity to examine the property within fourteen
36 days.

37 {(4) If the property may be introduced as evidence,
38 it is of such a nature that it 1s not easily alterable
39 without detection and arrangements satisfactory to

40 both the county attorney and the attorneys for any

41 persons against whom evidence regarding the property
42 may be used have been made for its return for use as
43 evidence."

,884 Filed April 19, 1985 RECEIVED FROM THE HOUSE
‘//Jw-a,-& e r it g ‘/,/20‘./’??-” \/.7'/4)-‘7}
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\%J / HOUSE FILE
[,gV _ B PROPOSED COMMITTEE ON
: JUDICIARY AND COMMITTEE ON

JUDICIARY AND LAW ENFORCE-
MENT BILL) :

Passed Senate, Date Passed House, Date

Vote: Ayes Nays Vote: Avyes Nays
Approved

A BILL FOR

Act relating to the seizure and forfeiture of property

o
o

which is obtained in violation of the law, unlawful to
possess, used or possessed with criminal intent,
relevant to a criminal prosecution, or which is the
proceeds of criminal activity.

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

jos)
7

1
2
3
4
5
6
7
8
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Section 1, Section 80.39, subsection 1, Code 1985, is
amended to read as follows:

1. Personal property, except for property subject to
forfeiture, motor vehicles subject to sale pursuant to section
321.89, wespons-subject-to-dispostbion-pursuant-te-section
691-97 and setzed seizable or forfeitable property subject to

disposition pursuant to chapter 809, which personal property
is found or seized by, turned in to, or otherwise lawfully
comes into the possession of the department of public safety
and which the department does not own, shall be disposed of
pursuant to this section., If by examining the property the
owner or lawful custodian of the property is known or can be
readily ascertained, the department shall notify the owner or
custodian by certified mail directed to the owner's or
custodian's last known address, as to the location of the
property. If the identity or address of the owner cannot be
determined, notice by one publication in a newspaper of
general circulation in the area where the property was found
is sufficient notice. Publication notice may contain multiple
items.

Sec. 2. Section 331.427, subsection 1, unnumbered para-
graph 1, Code 1985, is amended to read as follows:

Except as otherwise provided by state law, county revenues
from taxes and other sources for general county services shall
be credited to the general fund of the county, including
revenues received under sections 84.21, 98.35, 98A.6, 101A.3,
101A,7, 110.12, 123.36, 123,143, 176A.8, 247A.10, 321,105,
321.152, 321.192, 321G.7, 331.554, subsection 6, 341A.20,
364.3, 368.21, 422.65, 422,100, 422A.2, 428A.8, 430A,3,
433.15, 434,19, 441.68, 445.52, 445.57, 533.24, 556B.1,
567.10, 583.6, 8689<67 906.17, and 911.3, and the following:

Sec. 3. Section 602.8102, subsection 129, Code 1985, is
amended to read as follows:

129. Carry out duties relating to the disposition of
seized property as.provided in sections-869-2-and-889:3 chap-

-1-
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ter 809.
Sec, 4., NEW SECTION. 809.1 DEFINITIONS.
As used in this chapter, unless the context otherwise

requires:

1. "Seizable property" means all or part of any property
subject to seizure in the execution of a search warrant, ar-
rest warrant, or arrest without warrant including, but not
limited to, the following:

a. Property which has been obtained in violation of the
law,

b. Property, the possession of which is unlawful.

c. Property used or possessed with the intent to be used
as a means of committing a public offense or concealed to
prevent an offense from being discovered.

d. Property relevant and material as evidence in a
criminal prosecution.

2. "Forfeitable property" means all or part of any prop-
erty subject to forfeiture to the state including, but not
limited to, the following:

a. Seizable property which has been seized and not
returned pursuant to sections 809.2 through 809%.5.

b. Property which is proceeds of or which may be traced to
the proceeds of the commission of a public offense.

¢. Money, coin, currency, negotiable instruments, valuable
minerals, or other similar items of value used as or in lieu
of currency, found in close proximity to seizable property or
in close proximity to any record of the importation,
manufacture or distribution of seizable property.

d. Property subject to forfeiture under any other statute
or provision of law.

Sec. 5. NEW SECTION., 809.2 NOTICE OF SEIZURE OF SEIZABLE
PROPERTY.

1. When seizable property is seized pursuant to this
chapter, a notice of seizure shall be filed promptly with the

clerk of the district court for the county in which the

-2-




property was located when seized. The notice shall state the
time and place where the seizure occurred and set forth the

names of any persons from whom the property was seized and the
names of any persons believed by the seizing officer to have
an interest in the property. The notice shall contain a
complete list of all property seized and describe the property
with as much particularity as practicable.

2. Within seventy-two hours of receiving a notice of
seizure, the clerk shall mail a copy of the notice to the )
attorney general and cause to be served upon each person
listed in the notice a copy of the notice and a statement that

O O ~ v & W N -

i
= O

12 a person affected by the seizure has a right to file a claim

13 for the return of the property.

14 Sec. 6. NEW SECTION. 809.3 CLAIM FOR RETURN OF SEIZABLE

15 PROPERTY.

16 l. A person claiming a right to possession of seizable

17 property seized pursuant to this chapter may make application .
18 for its return in the office of the clerk of court for the

()
(=]

county in which the property was seized. The application
shall be filed within thirty days after receipt of the notice
of seizure, and failure to file the application within this

N NN
N O

time period shall terminate the interest of the person.

[ 8
W

2. The application for the return of seizable property
shall state the specific item or items sought, the nature of

NN
L* B - 3

the claimant's interest in the property, and the grounds upon
which the claimant seeks to have the property returned. The

N
-~ O

fact that the property is inadmissible as evidence or that it
may be suppressed is not grounds for its return.

NN
e o

3. The claimant shall cause a copy of the application to
be served upon all persons listed in the notice of seizure,

W W
= O

the county attorney, and the attorney general.
4. If an application for the return of seizable property

W W
W mN

is not timely made pursuant to this section, upon application

w
oS

of the county attorney or the attorney general the clerk shall .

[ ]
[V

enter an order forfeiting the property to the state.

-3
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Sec. 7. NEW SECTION. 809.4 HEARING -- APPEAL.

An application for the return of seizable property shall be

set for hearing not less than five or more than thirty days
after the filing of the application and shall be tried to the
court. If the total value of the property sought to be re-
turned meets the appropriate jurisdictional 1limit, the
proceeding may be conducted by a magistrate or a district
associate judge with appeal to be as in a case of small
claims. In all other cases, the hearing shall be conducted by
a district judge, with appeal as provided in section 809.12,
Sec. 8, NEW SECTION. 809.5 RETURN OF SEIZABLE PROPERTY.
1. Seizable property which is not required for evidence or

use in an investigation may be returned by the officer to the
person from whom it was seized without the requirement of a
hearing, provided that the person's possession of the property
is not prohibited by law.

2. 1f, upon a hearing pursuant to section 809.4, it is de-
termined that the right of possession is in favor of the
claimant, the court shall order the return of the property,
subject to both of the following:

a. The claimant's possession of the property is not pro-
hibited by law.

b. The property is not needed as evidence in a judicial
proceeding, or if needed, satisfactory arrangements have been
made for its return for use as evidence. If the proceedings
have not been completed, the court shall make satisfactory
arrangements for the return of the property upon the
completion of the proceedings.

Sec. 9. NEW SECTION. 809.&6 NONRETURNED SEIZED PROPERTY.

Property which is seized but not returned pursuant to sec-
tions 809.2 to 809.5 is presumed to be forfeit and shall be
proceeded against as provided in sections 809.13 and 809.14,

Sec. 10. NEW SECTION. 809.7 SEIZURE OF FORFEITABLE
PROPERTY.

Forfeitable property shall be seized whenever and wherever

-4~
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the property is found within this state. Forfeitable property
may be seized by a peace officer or county attorney or by the
attorney general. Forfeitable property may be seized by
serving upon the person in possession of the property a notice
of forfeiture. The notice of forfeiture constitutes a lien
against the property until disposition is ordered by the
court. If the court finds that forfeiture to the state is
warranted, an order transferring ownership to the state shall
be entered and the property shall be delivered to the attorney
general as the attorney general directs. 1If the court finds
that forfeiture is unwarranted, the lien upon the property
shall be removed.

Sec. 11. NEW SECTION. 809.8 NOTICE OF SEIZURE OF
FORFEITABLE PROPERTY.

1. When property is seized pursuant to section 809.7, a
notice of seizure shall be filed promptly with the clerk of
the district court for the county in which the property was
located when seized. The notice shall state the time and

place where the seizure occurred and shall set forth the names
of any persons from whom the property was seized and the names
of any persons believed by the seizing officer to have an
interest in the property. The notice of seizure shall contain
a complete list of all property seized and describe the
property with as much particularity as practicable.

2. Within seventy-two hours of receiving a notice of
seizure of forfeitable property, the clerk shall mail a copy
of the notice to the attorney general and cause to be served
on each person listed in the notice a copy of the notice and a
statement that a person affected by the seizure has a right to
file a claim for the return of the property.

Sec. 12, NEW SECTION. 809.9 CLAIM FOR RETURN OF
FORFEITABLE PROPERTY.,

1., A person claiming a right to possession of forfeitable
property seized pursuant to sections 809.7 and 809.8 may make
application for its return in the office of the clerk of court

-5-
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for the county in which the property was seized. The
application shall be filed within thirty days after receipt of

the notice of seizure, and failure to file the application
within this time period shall terminate the interest of the
person.

2. The application for the return of forfeitable property
shall state the specific item or items sought, the nature of
the claimant’'s interest in the property, and the grounds upon
which the claimant seeks to have the property returned. The
fact that the property is inadmissible as evidence or that it
may be suppressed is not grounds for its return. .

3. The claimant shall cause a copy of the application to
be served upon all persons listed in the notice of seizure,
the county attorney, and the attorney general.

Sec. 13. NEW SECTION. 809.10 FORFEITURE.

1., If an application for the return of forfeitable

property is not timely made pursuant to section 809.9, upon
application of the county attorney or the attorney general the
¢lerk shall enter an order forfeiting the property to the
state.

2, If an application for the return of forfeitable
property is timely made pursuant to section 809.,9, the claim
shall be set for hearing and the hearing shall be held not
less than five or more than thirty days after the filing of
the claim and shall be tried to the court. If the total value
of the property sought to be returned meets the appropriate
jurisdictional 1limit, the proceeding may be conducted by a
magistrate or a district associate judge with appeal to be as
in a case of small claims. In all other cases, the hearing
shall be conducted by a district judge, with appeal as
provided in section 809.12.
~ Sec. 14. NEW SECTION. 809.11 PROCEDURES AT HEARING.

1. At the hearing, the burden is upon the state to prove

by clear and convincing evidence that the property is for-
feitable. However, forfeiture is not dependent upon a

_6_
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prosecution for, or conviction of, a criminal offense and
forfeiture proceedings are separate and distinct from any
related criminal action,

2. Court appointed counsel, at the state's expense, is not
available in forfeiture proceedings. The attorney general
shall represent the state in all forfeiture proceedings but
may, at the attorney general's discretion, direct that the
county attorney of the county in which the seizure of the
property occurred shall serve in place of the attorney
general.

3. The costs for a forfeiture action shall be as in the
case of criminal actions filed by the county attorney,
however, no costs for filing or service shall be assessed in a
proceeding where no claim for return has been made.

4. - The court may assess costs against a losing party or
apportion costs against the parties.

5. Property which has been seized for forfeiture, and is
not already secured as evidence in a criminal case, shall be
safely secured or stored by the agency which caused its
seizure unless directedbotherwise by the attorney general.

Sec. 15. NEW SECTION. 809.12 APPEALS.

1. An appeal from a judgment of seizure or forfeiture by a

district judge shall be made within ten days after the entry
of a judgment order. The appellant, other than the state,
shall post a bond of a reasonable amount as the court may £fix
and approve, conditioned to pay all costs of the proceedings
if the appellant is unsuccessful on appeal. The appellant,
other than the state, may be required to post a supersedeas
bond or other security the court finds to be reasonable in
order to stay the operation of a forfeiture order.

2. . 1f property forfeitable under this chapter is needed as
evidence in a eriminal proceeding, it shall be retained under
the control of the prosecuting county attorney, or the county
attorney's designee, until such time as its use as evidence is ‘ll
no longer required.
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Sec. 16. NEW SECTION. 809.13 DISPOSITION OF FORFEITED
PROPERTY.
1. Upon a final determination by a court that property is

forfeited, the court shall enter an corder that the ownership
of the property be transferred to the state. The court shall
also order that the person having control over the property
deliver the property to the department of justice, or if no
person has control over the property, the court shall
authorize the department of justice to take measures necessary
to provide for the delivery of the property to the department.

2. Forfeited property delivered to the department of jus-
tice may be used in the enforcement of the law. The
department may give, sell, or trade property which is not
subject to subsection 4 to other state agencies or to any
other law enforcement agency within the state if, in the
opinion of the attorney genefal, it will enhance law
enforcement within the state.

3. Forfeited property which is not used by the department
of justice in the enforcement of the law and which is not
property subject to subsection 4, may be requisitioned by the
department of public safety for use by a state or local law
enforcement agency or by the director of the department of
general services to be disposed of in the same manner as
property received pursuant to section 18.15.

4. Notwithstanding subsection 1, 2, or 3, forfeited
property which is:

a. A controlled substance or a simulated, counterfeit, or
imitation controlled substance shall be disposed of as
provided in section 204.506.

b. A weapon or ammunition shall be deposited with the
department of public safety to be disposed of in accordance
with the rules of the department. All weapons or ammunition
may be held for use in law enforcement, testing, or comparison
by the criminalistics laboratory, or destroyed.

c. Material in violation of chapter 728 shall be

-8
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destroyed. _

Sec. 17. NEW SECTION. 809.14 NONFORFEITABLE INTERESTS --
PURCHASE OF FORFEITED INTERESTS.

1. Property shall not be forfeited under this chapter to
the extent of the interest of an owner, other than a joint
tenant, who had no part in the commission of the ¢rime and who
had no knowledge of the criminal use or intended use of the
property. However, if it is established that the owner
permitted the use of the property under circumstances in which
a reasonable person should have inquired into the intended use
of the property and that the owner failed to do so, there is a
rebuttable presumptibn that the owner knew that the property
was intended to be used in the commission of a crime.

2. Upon receipt of forfeited property the attorney general
shall permit any owner or lienholder of record having a

nonforfeitable property interest of fifty percent or more in
the property the opportunity to purchase the property interest
forfeited. If the owner or lienholder does not exercise the
option under this subsection within thirty days the option
shall be terminated.

3. A person having a valid, recorded lien or property
interest in forfeited property shall either be reimbursed to
the extent of the nonforfeitable interest or to the extent
that the sale of the item produces sufficient revenue to do
8o, whichever amount is less. The validity of a lien or
property interest is determined as of the date upon which the
property becomes forfeitable.

4. This section does not preclude a civil suit by an owner
of an interest in forfeited property against that party who,
by criminal use, caused the property to become forfeited to
the state.

Sec. 18. NEW SECTION. 809.14 COMBINING PROCEEDINGS.

In cases involving seizable property and forfeitable
property, the court may order that the proceedings be combined
for purposes of thislchapter.
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Sec. 19, NEW SECTION. 809.15 RULEMAKING.

The attorney general may adopt, amend, or repeal rules
pursuant to chapter 17A to carry out the provisions of this
chapter.,

Sec. 20, NEW SECTION. CUMULATIVE EFFECT.

The provisions of this chapter are intended to be
cumulative and in addition to other actions or proceedings
against seizable or forfeitable property otherwise provided by
statute.

Sec, 21. Sections 691.9 and 728.13 are repealed.

Sec. 22. Chapter 809, Code 1985, is repealed and sections
4 through 20 of this Act are enacted as a new chapter 809.

EXPLANATION

This bill modifies existing statutory law relating to the
seizure and forfeiture of property related to criminal
activity as follows:

Section 1 makes a corrective amendment to section 80.39 to
acknowledge the repeal of section 691.9 (relating to the
seizure and forfeiture of weapons or ammunition).

Section 2 makes a corrective amendment to section 331.427
to acknowledge the fact thdt revenue relating to criminal
forfeiture will no longer be credited to the general fund of a

county.
Sectiocn 3 makes a corrective amendment to the duties of the
clerk of court (in relation to new responsibilities imposed by

this Act).

Sections 4 through 20 create a new chapter relating to the
seizure and forfeiture of property which:

1. Provides definitions for the terms "seizable property"
and "forfeitable property" as used in the new chapter.

2. Requires notice to be given upon the seizure of
property.

3. Provides a system for applications for the return of
seized property.

4. Sets out the procedures for hearings and appeals on

_10_
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seized property.

S. Provides a mechanism for the return of property seized.

6. Provides for the seizure of forfeitable property.

7. Reqguires notice to be given upon the seizure of
forfeitable property.

8. Provides a system for applications for the return of
forfeitable property.

9. Sets out the procedures for hearings and appeals on
property forfeiture,

10. Provides the requirements felating to the disposition
of forfeited property. :

11. Provides for the disposition of nonforfeitable
property rights or liens,

12. Allows the court to combine seizure and forfeiture
actions where appropriate.

13. Authorizes the attorney general to adopt rules
necessary to carry out the provisions of the new chapter.

14. Provides that the provisions of the chapter are
cumulative and in addition to other seizure or forfeiture
provisions in the Code.

Section 21 repeals sections of the Code relating to the
repealed chapter 809.

Section 22 repeals chapter 809 and inserts the new chapter
created by this bill in its place.

LSB 23265 71
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AN ACT
RELATIRG TO THE SEIZURE AND FOREITURE OF PROPIERTY WHICH 15 OB-
TAIRED IN VIQLATION OF TBE LAW, UNLAWFDL TO TOLEFSES, USED
OR POSSESSED WITH CRIMINAL TIRTENT, RELZVAXT TO A CRIVIWAL
PROSECUTION, OR WEICH 18 THE PROUCEEDS OF CRIMIRAL ACTIVITY.

BE 1T ENACTED BY THE GENERAIL ASSEMBLY QF THE STATH OF IQWA:

Section ). Secticn 80.39, subsection 1, Code 1985, is
amended to read as follcows:

1. Persoral property, oxcept {or properiy subject e
forfeiture, motor vehicles subject to sale pursuant te section
371.8%, weapona-subsect to dispasztion-purscant-to-asection
69%-97 and seired scizable or forfeitable property subject to
disposition pursuant to chapter B0%, which pecsonal property
is found or seized by, turned in to, or otherwise lawfully
comes into the possession of the depaztment of public safely
and which the department does not own, shall be disvosed of
pursasant to th.s section, I1f by examin:ng the property the
owner or awful custodiarm of the propeciy 19 known or can be
readily ascertained, the depactnent shall notify the owner or
custodian by certified mall Cirected to the owner's or
custadian's last kaown addéress, as to e leccation of Lhe
propecty. 1€ the 1dentity or address of the cwarre cannot be
detercined, nolice by one publicaticn in a newspaner of
gereral clrculation in the arca whe:e the prepesly was tound
is saf(icient notice. Fublication npotice may contain multiple
1tems,

Sec. 2. Section 331,427, soebaest:on 1, urnombered parac
grapk 1, Code 1985, is arended to read as tollowa:

Except 03 otherwise provided by state law, county revenuss
tron taxes arnd other zoarces for gennral county servorces shall

be credited te the geneve” fund of toe county, tnolading

Senate File 4%h, p. 2

revenues received under sectiocns B4.21, 98.35, 9BA.6, 101A.3,
JOLA.?7, 110,12, 123.36, 123,143, 176A.8, 2474.,10, 321.105,
321,152, 321.192, 321G.7., 331.554, subsection &, 34¥A.20,
3G4.3, 368.21, 422.6%, 422,100, 422R.2, 428A.8B, 430A.3,
433,15, 434.1Y, 441.68, 445.%2, &15.57, 533.24, 5%6B.1,
567.10, S8¥.6, BBY9567 906,17, and 911.3, and tne following:

Sec, 3. Section R02.8102, subsection 129, Code 1989, is
anmended to read as follows:

129. Carry out duties relating Lo the disposition of
seized property as provided in seéctions-80952-and- 80923 chap-
ter 809.

Sec. 4. NEWw SECYION. 8U%.1 DEFINITIONS.

25 ugsed in this chapter, unless the contexy otherwise
requires:

1. “Seizable property™ means all or part of any property
subject to serzure in the executicn of a search warvant, ar-
rest, warrant, or arcest without warrant including, but not
limited to, the following:

a. Property wnich has been obtained in viclation of ihe

law,

b, Property, the possession of which is unlawful.
o

T, Property used or possessed wilh the intect to be used
as 2 means of cofmitting 4 public sfiense cr concealed to
prevent an of fense From Being discovered.

d. Property relevant and material as evidence in a
cririnal prosecotion,

2. "rorfeictable property” means all or part of any prop-
erty subject Lo forfeiture to the state incivding, but not
limited 1o, the tollowing:

a. Seizdeble properfy which had been serzed and not
teturned purszuant 1o sections BNY.2 c<hroagh BCY. 4.

b, Property walch is proceeds of or which may be toaced o
the proceeds of the cormission of a public cffense.

¢, Money, culn, currency, negatlable instruments, valaaile

eanerals, o other o riter itemn of value used as oc in tieu
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Y Currency, Tound an clese pooxamity te selzable propecty or
snoclose proximity to any recerd of the irportation,
aarufacrure or dosve.bation of seizable property.

d.  PFroperey subject to forfettare under any Sther Gtatute
or prov_os.on of Jaw,

Sec. 3. NEW SFCOTION. 805,22 NOTICE GF SEIZURE OF SFiZABLE
PROTERTY .

1, When seizanle proeperty 16 seazed dursaant Lo (0ig
chapter, a rotice 29 ser2ure 5741l be filed promprly witk the
clerk of the custriot court for the county in whinh the
proverty was located <huen scized.  The cotice shall state the
time and Lloce where the solzure ocearzed and set forth the
nemes O ary tetivis trom whom the pooperly <eés seized and e
namey of ary persons believed by tne seizing officer 1o nave
an inaterest in the propecty.  To ident:fy persons who may have

an aterest 1n the propesty, the serzing cofficer or the coanty

attorney shall rake a reasonable cxaniration ot any
apprepriate records regarding Lhe progerty to ascertain
whetheo liens or intev

1o the propverty curtenlly exist.
The notice shall contain a complete list of all proveety
selzed and describe the property «ith as much particulacity ag
practicable.

2, Within geventy fwo houts of receiving a notice of
seizure, the clerk shall mail a copy of the notice Lo the
artarney general ané cause to be served upon 2Ll lienholders
of reccrd and cach pergon listed in the noctice a cepy of the
natice and a statement that a person affected by the seizure
has a right Lo file a claim For the retarn of the property.

Sec. 6. NWEW_SECTION. 809.3 CLAIM FOR RETURN OF SEIZARLE
PROPERTY .,

1. A person claim:ng a right Lo parsession of gelcanle
propesty seized pursaant to this chapter may make applicaticn
for 1%s cetuen in the cffice ¢f the clerk of courct for the
corarty in which the property was seized. The applicaticor

shall be Filed within thacty days after vece.pt of the notice
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of geizure, and failuce to f1le the applicat._ur @ithii Lhis
tirme perind shall terminate the 1ntecest of whe peeson.

2.0 The application for the retcrn of serzable urocerty
snal. state the specific iten or stems sdught, Loe catuse of
tan clainant s oaaterest 1n the proverty, and the g:ounds upon
“aich the claimant seeks 1o bave the property retuined.  The
facl Lha: tae preperty 15 nadmaiscible as evaderce or that gt
may be zurpressed Is not grounds for dts ceturn,

4. The clainant shall cause a copy ©f the application to
be served upan all oeraong listed oo the notice of seiwure,
the county attorney, and the atborney general,

S. 1L an agplicaticon (97 the return ¢f geizable propaerty
1% nos t‘jl-'.r:[y rade Pyt suant ko thig e tlion, LN ,_sg.[.l‘.ll:.\lu';r‘.
of the county atiorney or the aticrney gereral the cleck saall
erter an order fohrfeiting the property to the state,

v, Notwithstanding the provisions of thas seclicn Lo the
contrary, seized property whick wau stolen o otherwise
obtaired in violation of <he law ray ae returned Lo the cwner,
f the vwner was net the perscr fron whoo the progecty was
seized, without hearing 11 all of the following are true:

a. The identity of the owner is pot o guestion,

D. The owner's tight to possess the propecty is not in
queation.

¢. The possession of the proverty 18 not probibited by
law.

d. Ore of Lhe following is alug true:

(1) Crimiral chacges have nnt been filed ard are not being
contenplated regarding the theit of Lhe propesty.

(2) Evidence regarding the ovopesty 15 not to be
intreduced in any procecding,

131 If evaderce cegarding the property is to be
cattodaced, all of wne following are toue:

{a]l  The proberty has been pholtographed 1 such a masner ag

to faicly show the cature and cordition of the property,
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[1]  The pholtographs ate available for use an any
subseguent proceedsng.,

lc)  1f rthe value of the property is in excess of one
hundred dollars, the county attorney has notified the attorney
fer acy person agoinst whom Lhe evidence regarding the
propetty nay be used of the 1ntention Lo return the Dropecty
fellowing its being photogravhed and the person's atLorney
either exercised or waived an opportunity to examine the
prepecty within tourteen davs.

(4 If the preperty may be introduced as evidence, it is
of such a nature that it is not easily elterable without
deteclion and arrangements satisfactory to hoth the county
attotney and the arterneys for any persons dgdianst «hom
evidence regarding the property may be used have peen made for
its return for wse as evidence.

Sec. 7. HNEW SPCTION., B803.4 HEARING -- APPEAL.

An apulication for the return of secizable property shall be
set for hearing not less than five or more than tharty days
after the filing c¢f the apnlication and shall be tried to the
coutt.  If the total value of the property sought to he re-
turned meets the appropriate jurisdictional limit, the
proceeding may be conducted by a magistrate oc a diatriet
annncrate judge with appral te be as ie a case of snall
claims, Ir all other caves, the hear.ng shall be conducted by
a district aedee, with appeal as provided an section 809,12,

Sou. 8. NEM SECTION. 809.% RETURN Of SEIZABLE PROPURTY,

1. Seorable propesly wnlch s not required for evidence ot

nse Ln an 1nveshigation may be ceturned by the officer to the
person fror whom it was selzed witbeut the requitement of a
heazing, provided that the nerson’s pesseasion of the wreperty
15 nob srekibited sy law,

7. LE, apor & hearing putsaant te osectien 8033, at s de
recmined Ehat the 130k of poesseseion a1e in favar of the
elaimans, the court she:l crdery the seturs 07 Lhe progerty,

guncech b both of the talicwing:
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a, ‘The clairant's poasgession of the property is not pro:
bibited by law.

L. The propecty is not needed as evidence i a judicial
proceeding, or if needed, satisfactory acrangements have been
rade for its return for use as cvidence, [t the proceedings
have not been conpleted, the courl shall make satisfactory
atrangements for the return of the property upon the
completion of the proceedings.

Sec. 9, REW SECTION. B809%.6 RNONRUTURNED SEIZED PROPERTY.

Property which is seized bul nol returned pursuant to sec-
tions 809.2 to HO9.5% 15 presumed to be forfeit and shall be
proceeded against as provided in sections 809.13 and 8059.14.

Sec. 10. REW SECTION. 80%.7 SEIZURE OF FOREPEITARLE
PROPERTY.

Yorfeitable property shatl be seized whenever and wherever
the property isg found within this state, FPorfeitable propecty
may be secized by a peace officer or ¢ounty attorney oc by the
attorney general. Torfeitable propecty may be seized by
serving upon Lhe peeson in possession of the property a notice
of forfeiture, 11 the court finds that forfeirture to the
state 1s warranted, an otder transferring ownership to the
state shell he entered and the propetvty shall be delivered to
the attorney grneral as the attorney genrral divects.

Sec. 11, HuW SECZTION. 8049.8 NOTICE OF SELZURE OF
TORFTITARLE PROPERTY .,

1. When property 15 se.zed putsuant to section 809.7, a
notice of selzygre shall be filed promptly «ith the clerk of
the district coust tor The coanty in whick the property was
located when seized, The actice shall state the time and
place whete Ehe serzure coourred and shalil sct Inrth the names
of ary persons from whom tne property was weirzed and the names
af any persors believed by the seizing offiger 1@ aave an
inteceal in the sropetty.  To idertify porsang who ray have an
interest 1n the prorerty, the seiziag of fleer or the county

attorney shall make & teasonable examonation ot any

SSr '4'S
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apztopt.ate 1esords incleding, but not limited to, the records

cf the secretary of sTate, county tceasarer, cownty recorder

ard the cletk of court regarding the property Lo ascettain
whetner lieng or inbreresls 1n tne propesty cutrently exist,
Tte notice of saizyre skall conlain a complese list o8 all
ptopecty serzed and describe the property with as macn
partivalarity as practicable.

JooowWithin gseventy-two hnury of reselving a notice of
se_2ute oL Yorfeitableo oroperty, the clerk shall marl a copy
2f Lhe notice to the astorrey general ard cause to be served
uron all lienhedders of record and each vecrson listed 1o the
noticey a coepy of the notice end & statement thazt a person
Gt b

ced by ke gelzuce han oA Tighh Lo file & cle'm [0y the
teturn of the property.

Sen. 12, NEW SECTION. 809.9 CLAIM FOR RETIRN OF
FORTEITABLE PROPERTY .

1. A perscn clairing a right Lo possessicr of forleitable
properly se1zed putsuant to scctions 809.7% and 809.8 may make
applocation for its return an the offrce of Lhe aleck of coutt
for "ne county in which the prtope:ty w=as seized.  The
application shatl be [iled within thirty days after receipt of
the notice »f serzure, and faclure to fale Lre apolicaticn
within this rtire pericd shall Letminete the interest of the
DPECHON.

2, the apwilication for the retarn of torleitable property
shall gtate the specific iter ot 1tens scught, She nature of
the claimant's 1nterast in the property, and tnae groards uporn
which the claimant gecks to have the sreperty returped. The
fact that the osropetty is inadmissisle as evidence or tnat Lt
may be suppressed is not grownds for fts retuen.

3. The ¢laiman: shall cause & copy of the anplication Lo
be served upon all persons isted in the noltice of seirzure,
the county attocney, and tnhe attorney genecal.

8pc. 13, NEW SECTION. 804,10 VORFEUTURE.
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1, If an awplication for tae rev2on o forfeitanle
property 1% ot Limely aade purscans to section BOGY. 9, apon
application of the couniy attorney o0 the attorney general tne
cletk snall ente: an otder forterting the property Lo the
state.

2. If ac app.icat.ce [or tae cetarn 3¢ focfetanle
procecty is timely made porsuant te section 03,9, Lke clam
shitll he set for nearing and the hearing spall be held non
less than £ive or more then thotby days after the Eiloing of
the claim and shall v¢ tried to the court. L the tortal value
of the property sought to be returacd acess the avpropriate
jurindictional limit, the peoceeding may boe conducted by o
maglanrabe or a4 Jistiict auuacrate fudge wina appeal o beods
in a case of small ¢iaimy, In all cther cases, the hear.ng
shall re condacted by a districlt “udee, with apaeal as
prevaded ar section 809.12.

See. 14, NEW SECTION.  6G9.11  PRUCEDURIS AT HIARING.

1. At the hearing, the butder iy upon the state to preve
by ¢lear and ccevincine evidence that the procerty s (o=
feitable.  However, forfciture 1s cot dependent upon a
prosecution for, or conviction of, a4 criminagl offense and
forfeitare pracendings ace separate and distinct feom any
related criminal action,

2. Court aprpointed counsel, ar the staze's expense, is not
avairlable o forfeature proceedings,  The atictney gernecal
shall represent the state in all torfeilture proceedings but
may, at bthe aticrney gereral's discretion, divect that the
county attorney of the county 1 waich the gseizure of the
propevty occurted shall serve o place of the attorrey
genceal .,

3. Tre coasts for a fostleirture aciion shall be as an the
case of criminal act.ons filed by the county abtorney,
howevery, no costs for filing or service shall be assessed in a

procesding where no claim for réetuern Mas been made,
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4. The court may assess costs against a losing party or
appattion costs against the parties,

S, Property which has been solzed for forfeiture, and is
not glready secuted as evidence i1n a criminal cagse, snall be
safely secuted or stored by the agency which causgsed tts
seizure unless directed otherwise by Lhe attorney general,

Sec. 15. NEW SECTION. 809.12 APPIALS.

1. An appeal from a judgment of seizure or forfeiture by
district judge shall be made within thirty days after the
entey of a judgment order.  The apzellant, othec than the
state, shall post a bond of a reasconeble amount as the court
ray fix and appruve, conditioned to pay all roests of the
proceedings 1f the apoellant 1 unsuccessful on appesl.  The
agpellant, other than tne state, may be requicted to post a
supersedeas bond or other security the court finds to be
reasonable in crder to stay the operation 0f a forfeitnce
ocder .,

2. If property forfeitable under this chapter iz necded as
evidence 1 a crivinat proceeding, it stball be retained under
the control of the prosecuting county attcraey, or the county
astorney's desigree, until such time as its use as evidence ig
ne longer regaiced.

Sec. 16, KRG SECTION.  809.13  DISPOSITION OF TORFEITLD
PROPERTY .

J. Upon a tinal deserninaticr by a court that property is
forteited, the coust shall enter en order baat tae owrersmp
ol the propecty e tracsfetred 2o tpe state.  The cours shall
also ordes that the person bBaving control over the properly
deliver the propetty to the depatiment of jJustice, or if no
perann hds cented]l over Lhe propeily, the coatt shall

authorrze the Zepartiment of Justicoe 1o take measures necessary

Lo peevade 1or the dejivery of the protuerty to the department,

2. Torieited property dalivesed to the depatlrent ol
Lice may be used 2o the eatorcenest of tae Jaw,  The

depattoent ray give, sell, or trade properly whch
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suject to subsection 4 to other state agencies or Lo any
olLther law enforcement agency within the state if, 1n the
optnioen of the attorney general, it will enhance law
enforoement within the state,

3. rocfeived proporty which is not used by the deparimert
of justice in the enforcement of the law and which is not
property subject to subsection &, may be requisitioned by the
depacrtment of public safety for use by a state or 1ocal law
enfoircement. agency or by the director of the department of
general secvices to be disposed of in the same manner as
propecty received pursuant Lo sentinn 18.14,

4. Notwithstanding subsection 1, 2, or 3, forfeited
property which is:

a, & controlled sebstance or a simulated, counterfeiz, or
iritation controlled subgtance shall be disposed of asg
provided 1n section 204,%06.

b. A weapon or amruniticn shal: be depesited with the
department ot public safety to be dispoused of in accordance
with the rales of the department. All weapons oOf amgunition
may be held for use 1n law enfoteement, testing, or comparison
by the criminalistics lannratory, or deshroyed.

. Material .n violaticn ol chaprer 728 s$tall be
destraoyed,

Sec. 17. HEW SECTION. 809.13 HNOXUORFEITARLE INTERESTS --
PURCHASE OF FORFETTED IXTFRESTS.

1. Property shall nol be forfeited under this chapteo te
the extent of the interest of an owner, other thas a jeant
tenant, who had no part an toe commlssion of the crife and who
had no knowledge of the crimical use or iatended vse of Lhe
propetty. However, 30 it io egtablished that Lhe owner
permithed the use of the property uvader citcamstances in whick
A4 tcasonable pevuon should have inguited 1nto sne intanded use

01 the provperty and that tke cwrer failed to do oo, Lhere o a

rebuttable presumpticn that the owrer knew that the property

w6 intended -o be used an the corm.ossion of A Crire.
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2. Upcr receipt of (oarfeited prapesty the attorney general
snetl permic any owner o l:enholder of recerd heving a
noriodfeitable propertly intereat in the property the
oppcertunity 1o purchase the property interest forfeired. 1f
the owrer or lienholder does net exercine tne optice undec
this subreotion witnin thirty days the oplicn shall be
terminated, unless Lhe tame o excroising the >ption ls
sxteaded by Lhe atrorney geretral.,

3. A persen baving a valid, recorded lien ¢r property
tnterest in forferted property, whicon has oot heen repurcnased
pursuant Lo sabsect ion 2, shall either ba reimbursed to the

z

exsent of the ronforfeitanle intetast or Lo Lke pxtent that

tae o sale of tne oasen prodeees satficient yeverae 1o de 5o,
wnichever amount i# less,  The sale cf forfeirted property
should be conducted 1 a manaer which 185 commercaally
teasonabie and caloulated to provide a sufficient retuen Lo
cover taer costs of the sale and reimbucse any nonforfeitabic
interest.  The valid.ty of & lien or property intetest is
determined as of the date upon which the property hecomes
fortertabie.

4, This secticn does not preciude a ¢ivil suit by an owner
ol an interegt in forfeited property againgt that varty who,
by ¢riminal use, cauvsed Lhe property to becoeme forfeited to
tne state.

Sec. 8. NEW SECTIOH. %09.15 COMBINING PROCEEDLNGS.

In cases involving sezza®le propecty and Eorfeitable
vroperty, the court may order that the proceecings he combined
for purposes of this chapter.

Sec. 19. NEW SECTION. B09. 6 RILEMAKING.

Tne atioctney gereral may adopt, arend, or repeal rules
pursuant Lo chapletr 174 Lo carry oul the provisiong of thisg
chiapher.

Sec, 20, NEW SKECTION., CUMILATIVE EFPFECT.

The provis

ions of this chapter are intended to be

cumulative and in addation Lo other actions or proceedings
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against ae_zable ar forlettable propesty Dlneiw se Droviaed oy
statule.

Sec., 21. Sectiong £91.9 and iZ28.13 are repealed.

See. 272, Chapte:r BOY, (o

e 1980, 1n repeaied and sectiuns
1 otnrouch 20 of this Act are enacted as & new chapter 804,
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