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A BILL FOR

1 An Act relating to the state inheritance and fiduciary income

[£¥]

tax by providing for an Iowa qualified terminable interest

property election, for a six-month audit period after re-

~ W

ceipt of a federal audit, for the taxation of the posses-
sion of a general power of appointment, and for notice to
the department of revenue prior to the discharge of the

personal representative of an estate or trust and provid-

o o~ Syon

ing effective date provisions. I
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 7-1

LY »]
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Amend House File 761 as passed by the House as
follows:

1. Page 3, by inserting after line 31 the
following:

"Sec. . Section 633.561, subsection 1, 1985
Ilowa Acts, Senate File 531, section 3, is amended to
read as follows:

1. In a proceeding for the appointment of a
guardian, if the proposed ward is an adult and is not
the petitioner, the proposed ward is entitled to
representation. In a proceeding for the appointment
of a guardian, if the proposed ward is a minor or if
the proposed ward is an adult under a standby erder
petition, the court shall determine whether, under the
circumstances of the case, the proposed ward is
entitled to representation. The determination
zecarding representation shall be made only after
notice to *ne proposed ward is made as the court deems
necessary.
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Flaced </ T (p 1775




W ~ s Wk

—
oW

11
12
13
14
1%
16
17
18
15
29
21
22
23
24
25
26
27
28
29
30
31
32
32
34

35

S.F. H.or.  Fbi

Section 1. Section 422.27, subsection i, Code 1985, is
amended to read a
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ov-trustee personal repre:s
have been paid, and that all taxes which may become due are
secured by bend. depcsit or ctherwise., The certificate of the
director and the receipt for the amount of the tax therein
certified shall ke conclilusglve as to the payment of the tax to
the extent of setd the certificate. '

Sec., 2. Section 450.3, subsection 4, Code 198%, is amended
tc read as follows:
4 Yndar-power- 05~ugpo atient-hereafter-exereised To the

gxtena o any prot

~

at the tzme of cga%n & qenera1“99y§;_2§_§p901ntment, or with

respect to which the decedent has within three years of death

exercised or released a gencral power of appointment by a

disposition which is of 2 nature that if it were a transfer of

roperty c¢wrned by the decedent, the property would be
REOC Y Y

includable in the dececdent’s gross estate under this section

whether the general power was created before or after the
taking effect of this chaprer. Aay A& transfer involving
creation of a general power 0f appoinktment shall be treated as
a transier of a fee or equivalent interest in the property
subject thereto to tbe donee of the power. Any transfer
inveolving creation of anv other power of appointment shall be

treated, except when an claction is macde under subsection 7,

ze the transfer of a life estate or term of years in the
property subiject therzto to the donee of the power and as the

transfer of the remainder interests thereinm to those who would




15 amended by adding the
Which gualifies as a qualified ter-
defined 1in section 2056(b)(7)(B)
of 1954 as defined in section

1s made, be treated and
or its equivalent, to the
of the donor-grantsr. Property
made shall be included in the gross
spouse and shall be deemed to have
from the surviving spouse to the persons
the remainder interest; unless the property was
ibuted, or otherwise dispcsed of prior to the death
ving spouse. A sale, disposition, or disposal of
prior tc the death of the surviving spouse shall
anG shall subiect the property disposed of,
recelved or retained by the surviving spouse, to
doncr-grantor’'s estate in the same manner as if the
tax had been deferred under sections 450.44 through 450.49.
trust insirument provides otherwise, the
iving spcuse shzazll have the right to recover
ding to the remainder interests, the

if any, without interest, on the

by reason of the election being made. The

if any, shall be a credit in the

tax imposed on the qualified

z=ubsection can only be made if an
gualified terminable inlerest
‘ederal estate tax purposes,
ail adopt and promulgate all
enforcement and administration of this

form and manner of making the
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Sec. 4. Section 450.58, Code 1985, is amended to read as
follows:

450.58 FINAL SETTLEMENT TO SHOW PAYMENT.

The final settlement of the account of a personal
representative shall not be accepted or allowed until thirty

days after written notice is given to the department of the

proposed discharge of the personal representative and unless

it shows, and the court finds, that all taxes imposed by this
chapter upon any property or interest in property that is made
payable by the personal representative and to be settled by
the account, has been paid, and that the receipt of the
department of revenue for the tax has been obtained as
provided in section 450.64. Any order contravening this
section is void.

Sec. 5. Section 450.94, subsection 5, Code 1985, is
amended by adding the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. 1In addition to the applicable

periods of limitations for examination and determination

specified in paragraphs "a" and "b", the department may make
an examination and determination at any time within six months
from the date of receipt by the department of written notice
from the taxpayer of the final disposition of any matter
between the taxpayer and the internal revenue service with
respect to the federal estate, gift, or generation skipping
transfer tax. In order tc begin the running of the six months
assessment period, the notice shall be in writing in form
sufficient to inform the department of the final disposition
of any matter with respect to the federal estate, gift, or
generation skipping transfer tax, and a copy of the federal
document showing the final disposition or final federal
adjustments shall be attached to the notice.

Sec. 6. This Act is effective July 1 following enactment
subject to the following: Sections 1 and 4 are effective for
final reports of personal representatives filed on or after

the effective date; section 2 is effective for estates of
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decedents dying on or after January 1, 1988; section 3 1is
effective for estates of decedents dying on or after the
effective date; and section 5 is effective for audit and
assessment limitation pericds expiring on or after the
effective date.
EXPLANATION

This bill makes a number of changes in the inheritance tax
and fiduciary income tax law. The first change, sections 1
and 4, would require a notice be given to the department of
revenuye before the discharge of the personal representative of
an estate or trust. This change will assist the department in
collecting inheritance and income tax before the estate or
trust is closed and the property distributed. The second
change, section 2, is to conform to the federal estate tax
treatment of the taxation of a general power of appointment.
The amendment provides that the possession of a general power
of appointment, rather than its exercise is taxable. This is
necessary to close a tax loophole. The third change is to
provide for a qualified terminable interest property election.
The change would tax property on the death of the surviving
spouse, rather than in the estate of the first spouse to die.
This would conform to the federal estate tax practice. The
fourth change extends the period of time for examination of a
return to six months after receiving a copy of a federal audit
of an estate, gift, or generation skipping transfer tax
return. This is the same extension of time the department of
revenue has for an income tax return. The bill provides
effective date provisions.

LSB 2891H 71
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HOGSE FILE 761
FYSCAL NOTE
REQUESTED BY REIPRESENTATIVE ROSENBERG

In compliance with & wrntten reguest received April 18 1985 a fiscal note for HOUSE
FLE 7671 is hereby submitted purswant o Joint Rule 17. Data used in developing this
fiscal note are available from the Legisiative fiscal Bureau t¢ members of the lLegisiature
upon request.

House File 761 makes severa! changes in the inheritance tax and fiduciary income tax law,
and provides effective date provisions.

Sections 1 and 4 are expected to assist the Department of Revenue in coliecting inheritance
and income :ax before the estate or trust is ciesed and the property distributed. Section
2 is included in the bill to close a tax loophole by aroviding that the possession of a
general power of appointment. rather than its exercise, 15 iaxable. Section 3 provides
that property on the death of the surviving spouse, rather than in the estate of the first
spouse, would be subject 1o tax.

FISCAL EFFECT: The net fiscal impact of House File 761 is not expected to be significant.
SOURCE: Department of Revenue (tSB 2881H, RJH)

FILED APRIL 24, 1985 BY DENNIS PROUTY, FISCAL DIRECTOR
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SENATE AMENDMENT TO HOUSE FILE 7€l
42132

Amend House File 761 as passed by the House as
ftollows:

1. Page 3, by inserting after line 31 the
fellowing:

*Sec. . Section 533.554, 1985 Iowa Acts, Senate
File 531, section 2, is amended to read as follows:

6323.554 NOTICE TG PROPOSED WARD.

If the proposed ward is an adult, notice of the
filing of the petition shall be served upon the
proposed ward in the manner of an original notice and
the content of the notice is governed by the rules of
civil procedure governing original notice. If the
propesed ward 1s a minor or if the proposed ward is an
adult under a standby order petition and the court
determines, pursuant to section 633.561, subsection 1,
that the proposed ward is entitled to representation,
notice in the manner of original notice, or another
form of notice ordered by the court, given to the
attorney appointed to represent the ward is notice to
the proposed ward.

Sec. . Section 633.551, subsection 1, 1985 Iowa
Acts, Senate File 531, section 3, is amended to read
as follows:

1. In a proceeding for the appcintment of a
quardian, 1i1f the proposed ward is an adult and is not
the petitioner, the proposed ward is entitled to
representation. In a proceeding for the appointment
of a guardian, if the proposed ward is a minor or if
the proposed ward is an adult under a standby order
petition, the court shall determine whether, under the
circumstances of the case, the proposed ward is
entitled to representation. The determination
regarding representation shall be made only after
notice to the proposed ward is made as the court deems
necessary.

Sec. . Section 633.56&, 1985 Iowa Acts, Senate
File 531, section 5, is amended to read as follows:

€33.563 NOTICE ©R TO PROPOSED WARD.

If the proposed ward is an adult, notice of the
filing of the petition shall be served upon the
propossd ward in the manner of an original notice and
the content of tne notice is governed by the rules of
civil procedure governing criginal notice. If the
proposed ward is a minor and the court determines,
pursuant to section 633:56% 633.575, subsection 1,
that the proposad ward is eatitled to representation,
notice in the manner of criginal notice, or another
form of notice crdered by the court, given to the
attorney appeinted to represent the ward is notice to
the proposed ward.

-1-
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Sec. . Section 633.575, subsections 3, 4 and 5,
1985 Iowa Acts, Senate File 531, section 6 are amended
to read az follows:

3. If the nropo:xd ward is entitled tc
representation and :8 indigent or incapable of
requesting counsel, the cecurt shall appolint an
attorney to represant the preposed ward. The cost of
court appointed couansel for indigents shall be
assessed against the county in which the proceedings
are pending. For tne purposes of this subsection, the
court may find a pe son 1 irdigent Lf the person's
income and resourcs do unt oxceed one hundred fifty
percent of the fede. 1l poverty level or the person
would be unable 5  .v ziuch
e

> = without prejudicing
the person’z finag . LC provide economic
necessities for : person or the perscn's dependents.
4, An attorney appointed pursuant to this section,
to the extent possible, shall:

a. Ensure that the proposed ward has been properly
advised of the pature of the procseding and its
purpcse.

b. Ensure that the preposed ward has been properly
advised of the ward's riobts iv a conservatorship
proceeding.

c. Psrsonaliy interview the proposed ward.

d. File & written cveport stating whether there is
a return on file showing that proper service on the
proposed ward has oveen made and aiso stating that
specific compliance wi Y&t

‘ E paragraphs "s® through "c"
has been made or stating the inability to comply by

reason of the proposed ward's condition.

d e. Represent tne proposed ward.

e E, Ensure that the conservatorship procedures
conform to the statutory and due process requirements
of Iowa law.

5. In the eveni that an order of appointment is
entered, the attorney appointed pursuant to this

section, to the Qi&ﬁﬁi-??f"k§%§;ﬁéﬁall?
£ a. Inform the prog ward of the effects of
any-order—antered-py-she-conrtr-inciuding-the-effects

of-an the order ent=ved for apuointment of

g b. Advise the wards-«{-an-erder-for-appointment
of-eonservater-i3-entereds of the ward's rights to
petition for modificalion or termination of
conservatorship.

h 7. Advise ths wardy~-rE-m-conaervator-is
appointeds of the rights retained by the ward.

5s--An-atrerney-appointed - -pursuant-te-this-section
shati-fite-an-gnavwer-akating-vhethar-there-ts-a-return

Page Three
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on-Eiie—shawing«that—pr@per~service—on~the—proposed
ward-has-been-made---Phe-answer-shali-alse-state-that
specific"comp{ianee~w§th~subsect&an~4—has~been~made—by
the“att@rney‘of~statingwtha~inabiiity«ta-compiy-with
Subsection-4-by-reasnn-of-the-proposed-wardls
conditionz"

H-4213 FILED MAY 2, 1985 RECEIVED FROM THE SENATE
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APRIL 30, 1983
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Amend House File 761 as passed by the House as
follows:

l. Page 3, by inserting after line 31 the
following:

"Sec. ___ . Section 633,554, 1985 Iowa Acts, Senate
File 531, section 2, is amended to read as follows:

633.554 NOTICE TO PROPOSED WARD.

If the proposed ward is an adult, notice of the
filing of the petition shall be served upon the
10 propesed ward in the manner of an original notice and
11 the content of the notice is governed by the rules of
12 civil procedure governing original notice. If the
13 proposed ward is a minor or if the proposed ward 1is an
14 adult under a standby erder petition and the court
15 determines, pursuant to section €33.561, subsection 1,
16 that the proposed ward is entitled to representation,
17 notice in the manner of original nctice, or another
18 form of notice ordered by the court, given to the
19 attorney appointed to represent the ward 1s notice to
20 the proposed ward.
}t Sec. . Section 633.561, subsection 1, 1985 Iowa

W0 ~J YU b b

cts, Senate File 531, section 3, is amended to read

s follows:
24 1. In a proceeding for the zppocintment of a
25 guardian, if the proposed ward is an adult and is not
26 the petitioner, the prcposed ward is entitled to
27 representation. In a proceeding for the appointment
28 of a guardian, if the propcsed ward is a minor or if
29 the proposed ward is an adult under a standby order
30 petition, the court shall determine whether, under the
31 circumstances of the case, the proposed ward is
32 entitled to representation., The determination
33 regarding representation shall be made only after
34 notice to the proposed ward is made as the court deems
35 necessary.
36 Sec. . Section 633.568, 1985 Iowa Acts, Senate
37 File 531, secticon 5, is amended to read as follows:
38 633.568 NOTICE ©N TO PROPOSED WARD,
39 If the proposed ward is an adult, notice of the
40 filing of the petition shall be served upon the
41 proposed ward in the manner of an original notice and
42 the content of the notice 1s governed by the rules of
43 civil procedure governing original notice. If the
44 proposed ward is a minor and the court determines,
45 pursuant to section 633+56% 633.575, subsection 1,
%hat the proposed ward is entitled to representation,

4 otice in the manner of original notice, or another
gorm of notice ordered by the court, given to the

49 attorney appointed to represent the ward is notice to
50 the proposed ward.
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Sec. . Section 633.575, subsections 3, 4 and S,
1985 Iowa Acts, Senate File 531, secticn 6 are amended
to read as follows:

3. If the proposed ward (s entitled %o
representation and is indigent or incapable of
requesting counsel, the court sniall appoint an
attorney to represent the proposed ward. The cost of
court appointed counsel for indigents shall be
assessed against the ccunty in which the proceedings
are pending. For the purposes of this subsection, the
court may find a person is indigent if the person’'s
income and resources do not exceed one hundred £ifty
percent of the federal poverty level or the person
would be unable to pay such costs without prejudicing
the person's financial ability to prov: de 2CONCMLC
necessities for the person or the perscon’'s dependents.

4. An attorney appointed pursuant to this section,
to the extent possible, shall:

a. Ensure that the proposed ward has been properly
advised of the nature of the proceeding and its
purpose.

b. Ensure that the proposed ward has been properly
advised of the ward's rights in a conservatorship
proceeding.

¢. Personally interview the proposed ward.

d. File a written report stating whetner there is
a return on £lle showing that proper service on the
proposed ward has been macde and also stating that
specific compliance with paragraphs "a" through “c”
has been made or stating the inabil:ity to comply by
reascn of the proposed ward's cendition,

4 e. Represent the proposed ward.

e f. Ensure that the conservatorship procedures
conform to the statutory and due process requilrements
of Iowa law.

5. In the event that an order of appointment is
entered, the attorney appcinted pursuant to this
section, to the extent possible, shall:

€ a. Inform the proposed ward of the effects of
any-order-entered-by-the-courts-inciuding-the~affects
of-an the order entered for appointment of
conservator,

g b. Advise the wards;-tf-an-order-for-appointment
of-conservator—ts-entered; of the ward's rights to

45 petition for modification or termination of

46 conservatorship.

47 kR ¢c. Advise the wards-if-a-conservator-is

48 appointed;y of the rights retained by the ward.

49 5v-~An-attorney-appornted-pursunant-to-this-sectien

S0 shali-fiie-an-answer-stating-whether-there-ta-a-return
136 page 3

1 en-£ite~shawing-chat-preper-servrce-on-the-propesed

2 ward-has-peen-mades--The-answer-ahali-atas-stare-chat

3 specific-compiiance-with-subsection-d4-nas-been-made-by

4 the-atrerney-or~stacing-the—tnabsitty-to-compiy-with

5 subsection-4-by-reason-¢f-the-preposed-wardta

6 eonditions"
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IOWA DEPARTMENT OF REVENUE

HOOVER STATE OFFICE BUILDING DES MOINES, IOWA 50319

Geratd O. Bair
Director
(S15) 281-3204

July 31, 1985

To the Members of the Iowa Bar:

The Department of Revenue, after consultation with representatives
of the Probate and Taxation Committees of the Iowa Bar Associa-
tion, has agreed to waive the provision of the 1985 Iowa Acts House
File 761 which requires 30 day notice of the proposed discharge of
the personal representative of an estate for income and inheri-
tance tax purposes. The notice provision was intended to address
the problem that estates were closed even though a state tax
liability remained.

It was brought to our attention by members of the Iowa Bar Associa-
tion that while compliance with the 30 day notice provision might
address this problem the notice duplicates the present requirement
of obtaining tax clearances from the Department prior to the clo-~
sure of any estate. This requirement imposes additional paper work
on the practitioner and may cause title problems for estate real
estate,

The waiver of the 30 day notice will apply to all estates which
have been closed or in which final reports have been filed since
July 1, 1985. 1In all cases the standardized waiver form, which
has been approved by representatives of the Iowa Bar Association,
should be completed and sent to the Department in duplicate. The
form can be reproduced as necessary. The Department will sign and
date the original and return it to the attorney for the estate with
the tax clearance for filing with the probate proceeding. The
duplicate copy of the waiver form will be retained by the
Department.

The Department's position on waiving the 30 day notice will remain
in effect pending possible legislative change. If you have ques-
tions on this matter, please contact the Taxpayer Services Section
at 515-281-3114,

-

Sincerely yours,

' G. D. Bair
Director

Enclosure
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STATE BAR ASSOCIATION

Card V. Nielsen
Executive Director
1101 Fleming Building
Des Moines, lowas 5030%

Telephone 315-243-3179

August 7, 1985

TO THE MEMBERS OF THE IOWA STATE BAR ASSOCIATION:

We set out below 1n full two sections of H.F, 761 of the

which took effect July 1, 1985,

Section 1. Sectios $12.27, subsection L, Cods 965, i
apended to read az follows:

1. Ne A final account of aa-smecuterv-sdainistretory-or
trustte A personal representative shall not be allowed by any
court until thirty deys after weitten notice s given to the
departaent of the proposed dischatge of the personal
representative and unless sweh the account shows, and the
judge of said the court finda, that all taxes imposed by the
proviztons-of this division upoa the caxccatory-administrators
src-troskes perachal represcntatlive, which nave become payablse,
have been paid, and that all raxes which may become duc are
secured by bond, deposit or gthedwise. The certificate of the
dlroctor and the receipt tor the amount of the tax thevein
cectified shall be conclusive as to the paymeat of the taz to
the exteant of satd the cestificate,

You will find enclosed one copy of a form waiver of the 30 day notice.

1985 Iowa Acts

Sac, 4.

Sectien 450.58, Code 1985, 1s amonded to read as
follows:
450.50 PINAL SETTLEMENT TO SHOW PAYRENT,

The final settlement of the accouat of & pnracnal
representative shall not be accepted or allowed until thirty
days after written notice {s given to the depactment of the
Proposed discharge of the perscnal representative and unless
it shows, and the court finds, that all taxes imposed by this
chapter upon any propeity or intecrest in property that is made
payable by the personal representative and to be settled by
the account, has becn pald, and that the teceipt of the
department of revenus for the tax has been obtained ap
provided in section 43%8.64. Any order contravening this
saction 13 wold.

ODn the reverse side of this Jetter we set out in full a letter from the
Director of the lowa Department of Revenue.

We suggest the following procedure be used:

1.

On any estate/trust you have closed or attempted to c¢lose since July

1, 1985 send two completed cogies of the enclosed form to the Department.

(Note: Do not date the form.

2.

On any estate/trust which you intend to close in the next few months,

send two completed copies of the form io the Department with the inheritance
return or final income tax return, whichever fs filed first.

We hope this will take care of the notice problem for the next few months.
We believe legislation will be introduced in 1986 to remove the notice

provisions,

As Mr, Bair states in his letter the waiver agreement was the result of
the efforts of members of the Association’s Probate Committee and the Tax

Commi ttee.

The enclosed form will not be a trademarked form of the Association.

You

are free to make as many photocopies as becomes necessary for your practice.

Cad VI

CVN/dsw
Enclosure

Respectfully,
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A BILL FOR

An Act relating to the state inheritance and fiduciary income
tax by providing for an Iowa qualified terminable interest

1

2

3 property election, for a six-month audit period after re-
4 ceipt of a federal audit, for the taxation of the posses-
5
6
7
8

sion of a general power of appointment, and for notice to
the department of revenue prior to the discharge of the
personal representative of an estate or trust and provid-
ing effective date provisions.

9 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Section 1. Section 422.27, subsection 1, Code 1985, is
amended to read as follows:

1. Ne A final account of an-executor;-admrntstrators-or
trustee a personal representative shall not be allowed by any

court until thirty days after written notice is given to the

department of the proposed discharge of the personal

representative and unless sueh the account shows, and the

judge of said the court finds, that all taxes imposed by the
provisions-of this division upon the executer;-adminiserators
er-trustee personal representative, which have become payable,

have been paid, and that all taxes which may become due are
secured by bond, deposit or otherwise, The certificate of the
director and the receipt for the amount of the tax therein
certified shall be conclusive as to the payment of the tax to
the extent of =atd the certificate.

Sec. 2. Section 450.3, subsection 4, Code 1985, is amended
to read as follows:

4. Under-power-ef-appointment-hereafter-exerciased To the
extent of any property with respect to which the decedent has
at the time of death a general power of appointment, or with

respect to which the decedent has within three years of death

exercised or released a general power of appointment by a

disposition which is of a nature that if it were a transfer of

property owned by the decedent, the property would be

includable in the decedent's gross estate under this section
whether the general power was created before or after the
taking effect of this chapter. Any A transfer involving
creation of a general power of appointment shall be treated as

a transfer of a fee or equivalent interest in the property
subject thereto to the donee of the power. Any transfer
involving creation of any other power of appointment shall be
treated, except when an election is made under subsection 7,

as the transfer of a life estate or term of years in the
property subject thereto to the donee of the power and as the
transfer of the remainder interests there:in to those who would

-1-
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take if the power is not exercised.

Sec. 3. Section 450.3, Code 1985, is amended by adding the
following new subsection 7:

NEW SUBSECTION. 7. Which qualifies as a qualified ter-
minable interest property as defined in section 2056(b)(7)(B)
of the Internal Revenue Code of 1954 as defined in section

422.3, shall, at the election of the surviving spouse and the
persons succeeding to the remainder interest upon the termina-
tion of the qualified income interest for life, be treated and
considered as passing in fee, or its equivalent, to the
surviving spouse in the estate of the donor-grantor. Property
on which the election is made shall be included in the gross
estate of the surviving spouse and shall be deemed to have
passed in fee from the surviving spouse to the persons
succeeding to the remainder interest, unless the property was
sold, distributed, or otherwise disposed of prior to the death
of the surviving spouse. A sale, disposition, or disposal of
the property prior to the death of the surviving spouse shall
void the election, and shall subject the property disposed of,
less amounts received or retained by the surviving spouse, to
tax in the donor-grantor's estate in the same manner as if the
tax had been deferred under sections 450.44 through 450.49.

Unless the will or trust instrument provides otherwise, the
estate of the surviving gspouse shall have the right to recover
from the persons succeeding to the remainder interests, the
additional tax imposed, if any, without interest, on the
surviving spouse by reason of the election being made. The
amount of tax recovered, if any, shall be a credit in the
donee's estate against the tax imposed on the qualified
terminable interest property.

An election under this subsection can only be made if an

election in relation to the qualified terminable interest
property is also made for federal estate tax purposes.

The director of revenue shall adopt and promulgate all
rules necessary for the enforcement and administration of this
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subsection including the form and manner of making the
election.

Sec. 4. Section 450.58, Code 1985, is amended to read as
follows:

450.58 FINAL SETTLEMENT TO SHOW PAYMENT.

The final settlement of the account of a personal

representative shall not be accepted or allowed until thirty

days after written notice is given to the department of the

proposed discharge of the personal representative and unless

it shows, and the court finds, that all taxes imposed by this
chapter upon any property or interest in property that is made
payable by the personal representative and to be settled by
the account, has been paid, and that the receipt of the
department of revenue for the tax has been obtained as
provided in section 450.64. Any order contravening this
section is wvoid.

Sec. 5. Section 450.94, subsection 5, Code 1984, is
amended by adding the following new unnumbered paragraph:

NEW UNNUMBERED PARAGRAPH. In addition to the applicable
periods of limitations for examination and determination

specified in paragraphs "a" and "b", the department may make
an examination and determination at any time within six months
from the date of receipt by the department of written notice
from the taxpayer of the final disposition of any matter
between the taxpayer and the internal revenue service with
respect to the federal estate, gift, or generation skipping
transfer tax. 1In order to begin the running of the six months
assessment period, the notice shall be in writing in form
sufficient to inform the department of the final disposition
of any matter with respect to the federal estate, gift, or
generation skipping transfer tax, and a copy of the federal
document showing the f£inal disposition or final federal
adjustments shall be attached to the notice.

Sec. 6. This Act is effective July 1l following enactment
subject to the following: Sections 1 and 4 are effective for
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final reports of personal representatives filed on or after
the effective date; sections 2 and 3 are effective for estates
of decedents dying on or after the effective date; and section
5 is effective for audit and assessment limitation periods
expiring on or after the effective date.
EXPLANATION

This bill makes a number of changes in the 1nheritance tax
and fiduciary income tax law, The first change, sections 1
and 4, would require a notice be given to the department of
revenue before the discharge of the personal representative of
an estate or trust. This change will assist the department in
collecting inheritance and income tax before the estate or
trust 1s closed and the property distributed. The second
change, section 2, is to conform to the federal estate tax
treatment of the taxation of a general power of appointment.
The amendment provides that the possession of a general power
of appointment, rather than its exercise is taxable. This is
necessary to close a tax loophole. The third change is to
provide for a qualified terminable interest property election.
The change would tax property on the death of the surviving
spouse, rather than in the estate of the first spouse to die.
This would conform to the federal estate tax practice. The
fourth change extends the period of time for examination of a
return to six months after receiving a copy of a federal audit
of an estate, gift, or generation skipping transfer tax
return. This is the same extension of time the department of
revenue has for an income tax return. The bill provides
effective date provisions.

LSB 1365 71
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HOUSE FILE 761

AR ACT

RELATING TO THE STATE INHERITANCE AND FIDUCIARY INCOME TAX BY
PROVIDING FOR AN ICWA QUALIPIED TERMINABLE INTEREST PROP-
ERTY ELECTION, FOR A SIX-MONTH AUDIT PERICD AFTER RECEIPT
OFf A FEDERAL AUDIT, FCR THE TAXATION OF THE POSSESSION OF
A GEMNERAL POWER OF APPOINTMENT, AND FOR NCTICE TO THE DE-
PARTHMENT OF REVENUE PRIOR TQ THE DISCHARGE OF THE PERSCONAL
REPRESENTATIVE OF AN ESTATE OR TRUST AND PROVIDING EFFEC-
TIVE DATE PROVISIONS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF I[OWA:

Section . Section 422,27, subgsection L, Ccde 19285, is
amended to read as follows:

1. No A final account of an-executory-admintstratory-or
trustee A persconal representative shall not be allowed by any
court unkil thirty days after written potice is given to the
depactment of the proposed discharge of the personal

tepresentative and unless sueh the account shows, and the
judge of satd the court finds, that all taxes imposed by the

provistons-of this division upon the executorr-admintstratorr
or~trustee personal representative, which have become payable,

have been paid, and that all taxes which may become due are
gecured by bond, deposit ot otherwise. The certificate of the
director and the creceipt for the amount of the tax therein
certified shall be conclusive as to the payment of the tax to
the extent of said the certificate.

Sec. 2. Section 450.3, subsection 4, Code 1985, is amended
to read as follows:

House File 761, p. 2

4. UYnder-power-cf-appointment-hereafter-execcised To the
extent of any property with respect to which the decedent has
at_the time of death a general power of appointment, or with

tespect to which the decedent has within three yeacs of death

exercised or released a general power of appointment by a

disposition which 1s of a nature that if it were a transfer of

propecty owned by the decedent, the property would be

includable in the decedent's gross estate under this section

whether the general power was created before or after the
taking effect of this chapter. Any A transfer involving
creation of a general power cof appointment shall be treated as
a transfer of a fee or equivalent interest in the property
subject theteto to the donee of the power. Any transfer
involving creation of any other power of appointment shall be
treated, except when an election is made under subsection 7,

as the tranafer of a life estate cv term of years in the
propecty subject thereto to the donee of the power and as the
transfer of the temainder interests therein to those who would
take if the power is not execcised.

Sec. 3. Section 450.3, Code 1985, is amended by adding the
following new subsection 7:

HEW SUBSECTION. 7, Which qualifies as a qualified ter-
minable intecest propecrty as defined in section 2056(b)(7)(B)
of the Internal Revenue Code of 1954 as defined in section
422.3, shall, if an election is made, be treated and
considered as passing in fee, or its equivalent, to the
surviving spouse In the estate of the donoc-grantor. Property
on which the election is made shall be included in the gtoss
estate of the sucviving spouse and shall be deered to have
passed in fee from the surviving spouse to the personsg
succeeding to the remainder interest, unless the property was
sold, distributed, or otherwise disposed of prior to the death
of the surviving spouse. A sale, disposition, or disposal of
the property prior to the death of the surviving spouse shall
void the election, and shall subject the propetty dispnsed of,
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less amounts received ot retained by the sucviving spouse, to
tax in the donor-grantor's estate in the same manner as if the
tax had been defercred under sections 450.44 through 450.49.

Unless the will or trust isstrument provides otherwisge, the
estate of the surviving spouse shall have the right to recover
from the persons succeeding to the rerainder intecests, the
additional tax imposed, if any, without interest, on the
surviving spouse by reason of the election being made. The
amount of tax recovered, Lf any, ahall be a credit in the
donee's estate against the tax imposed on the qualified
terminable interest property.

An election under this subsection can only be made if an
election in relation to the qualified terminable interest
property is alsc made for federal estate tax purposes.

The ditector of revenue shall adopt and promulgate all
tules necessary for the enforcecent and administcation of this
subsectlion incluyding the form and manner of making the
election.

Sec. 4. Section 450.958, Code 198%, is amended to read as
follows:

450.58 FINAL SETTLEMENT TO SHOW PAYMENT.

The final settlement of the account of a personal
representative shall not be accepted or allowed until thicty
days after weitten notice is given to the depacrtment of the

proposed dischacge of the personal representative and unless

it shows, and the court finds, that all taxes imposed by this
chaptec upon any property or interest in property that is made
payabie by the personal tepresentative and to be settled by
the account, has been paid, and that the receipt of the
departrent of trevenue for the tax has been obtained as
provided in section 450.64. Any ordet contravening this
section is wvoid.

Sec, 5. Section 4%0.94, subscction 5, Code 1985, is
amended by edding the following new unpumbered pacagraph:

Rouse File 761, p. 4

NEA UNNUMBERED PARAGRAPH. In addition to the applicable
pericds of limitations for examination and determination
specified in paragraphs "a" and "b", the department may make
an examination and determination at any time within asix months
from the date of receipt by the department of written notice
from the taxpayer of the final disposition of any matter
between the taxpayer and the internal revenue service with
respect to the federal estate, gift, or generation skipping
transfer tax. 1In order to begin the cunning of the slx months
aasessment period, the notice shall be in weiting in form
sufficient to inform the department of the Einal disposition
of any matter with respect to the fedeval estate, gift, or
generation skipping transfer tax, and a copy of the Federal
document showing the final disposition or final federal
adjustaoents shall be attached to the notice.

Sec. 6. Section 633.554, 1985 Iowa Acts, Sepnate File 531,
section 2, s amended to read as follows:

633.554 NOTICE TO PROPOSED WARD.

1f the proposed ward is an adult, notice of the filing of
the petition shall be served upon the proposed ward in the
wanner of an original notice and the content of the notlce is
governed by the rules of civil procedure goveerning original
notice. If the proposed ward is a minor or if the proposed
ward is an adult under a standby order petition and the court
determines, pursuant to section 633,561, subsection 1, that
the proposed ward is entitled to reptesentation, notice in the
manner of original notice, or another form of notice crdered
by the ccurt, given to the attorney appointed to represent the
ward is notice to the proposed ward.

Sec, 7. Section 633.%61, subsection 1, 1985 Iowa Acts,
Senate File 531, section 3, is amended to read as follows:

1. In a ptoceeding for the appointment of a quardian, if
the proposed ward is an adult and is not the petitioner, the
proposed ward is entitled to representation. In a procceding
for the appointment of a guardian, if the proposed ward is a
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minor or if the proposed ward is an adult under a standby
order petition, the court shall determine whether, wnder the
circumstances of the case, the proposed ward is entitled to
tepresentation. The determination regacrding representation
shall be made only after notice to the proposed ward is made
as the court deems necessary.

Sec. 8. Section 633,568, 1985 lowa Acts, Senate File 531.
gection 5, is amended toc read as follows:

§33.568 NOTICE ©N TQ PROPOSED WARD.

If the proposed ward is an adult, notice of the filing of
the petition shall be served upon the proposed ward ian the
manner of an original notice and the content of the notice is
governed by the rules of civil procedure governing original
notice, IE€ the proposed ward is a minor and the court
deternines, pursuant to section 633:56%F §33.575, subsection 1,
that the proposed ward is entitled to representaticon, notice
in the manner of origiral notice, or amother form of notice
ordered by the court, given to the attorney appointed to
trepresent the ward is notice to the proposed ward.

Sec. 9. Section 633.%75, subsections 3, 4 and 5, 1985 lowa
Acts, Senate Pile 531, section 6 are amended to read as
Eollows:

3. If the proposed ward is entitled to representation and
is indigent or tacapable of requesting counsel, the court
ashall appeint an attorney to represent the proposed wacd. The
cost of court appointed counsel for indigents shall be
assessed against the county in which the proceedings are
pending. For the purposes of this subsection, the court may
find a person is indigent if the person's income and resoutces

do not exceed one hundred Fifty percent of the federal poverty

necessities for the person or the person’s dependents.

4. An attorney appointed pursuant to this section, to the
extent possible, shall:
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a. Ensure that the proposed ward has been properly advised
of the nature of the proceeding and its purpese.

b. Ensure that the proposed ward has been properily advised
of the ward's rights in a conservatorship proceeding.

c. Persconally intecview the proposed ward.

d. File a written report stating whethec there is a veturn

en file showing that proper service on the proposed wacrd nas

been made and alsc stating that specific compliance with

"

paraqraphs "a" theough "c" has been made or sgtating the

inapility to comply by reascn of the proposed wacd's
condition,

d e. Represent the proposed wacd,

e . Ensure that the conservatorship procedures conform to
the statutory and due process requirements of lowa law.

5. In the event that an order of appointment is entered,

the attorpey appointed purguant to this section, to the extent
possible. shall:

£ a. Inform the proposed ward of the effects of any-erder
entered-by-the-courey-inciuding-the-effects-of-an the order

entered for appointment of conservator.

g b. Advise the wardy-tf-an-order-for-sppointrment-of
conservator-ta-enteredy of the ward's rights to petition for
moditication or termination of conservatorship.

h c. Advise the wardy-if-s-conservator-is-appointedr of
the rights retained by the wacd.

Sr-An~artorney-appornted-porssant-to-this-section-shatd
ftle-an-ansver-skating-whether-there-is-a-return-on-fite
shoving-that-propar-service-on-the-proposed-ward-has-been
mader--Fhe-anawer-shati-also-state-that-specific-compliance
with-subsecktion-4-has-been-rade-by-the-attorney-or-atating-the
tnabittty-to-comply-with-subsection-4-by-reason-of-the
proposed-wardis-conditions

Sec. 10. This Act is effective July 1 following enactment
subject to the following: Sections 1 and 4 are effective for
final reports of personal representatives filed on or after
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the effective date; section 2 is effective for estates of .
decedents dying on or after January 1, 1988; section 3 is

effective for estates of decedents dying on or after the

effective date; and section 5 is effective for audit and

assessment limitation periods expiring on or after the

effective date.
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