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A BILL FOR

1 An Act relating’to the disposition of seizable and forfeitable

property, and providing penalties.

3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

HOUSE FILE 2460

. H-5513

1 Amend House File 2460 as follows:

2 1. Page 2, by inserting after line 19 the

3 following:

4 "4. The definitions contained in subsections 1

5 through 3 shall not apply to violations of chapter 321
6 or 321B."
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Section 1. Section 80.39, subsection 1, Code Supplement
1985, is amended to read as follows:

1. Personal property, except for preperty-subject-to
forfeiturey motor vehicles subject to sale pursuant to section
321.89, and seizable or forfeitable property subject to
disposition pursuant to chapter 869A 809, which personal
property is found or seized by, turned in to, or otherwise
lawfully comes into the possession of the department of public
safety and which the department does not own, shall be
disposed of pursuant to this section. If by examining the
property the owner or lawful custodian of the property is
known or can be readily ascertained, the department shall
notify the owner or custodian by certified mail directed to
the owner's or custodian's last known address, as to the
location of the property. If the identity or address of the
owner cannot be determined, notice by one publication in a
newspaper of general circulation in the area where the
property was found is sufficient notice. Pubtieation A
published notice may contain multiple items.

Sec. 2. Section 602.8102, subsection 129, Code Supplement
1985, is amended to read as follows:

129. Carry out duties relating to the disposition of
seized property as provided in chapter 869A 809.

Sec. 3. NEW SECTION. 809.1 DEFINITIONS.

As used in this chapter, unless the context otherwise

requires:

1. "Seizable property" means any of the following:

a. Property which is relevant in a criminal prosecution or
investigation. ,

b. Property defined by law to be forfeitable property.

c. Property which if not seized by the state poses an
imminent danger to a person's health, safety, or welfare.

2. "Forfeitable property” means any of the following:

a. Property which is illegally possessed.

b. Property which has been used or is intended to be used
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to facilitate the commission of a criminal offense or to avoid
detection or apprehension of a person committing & criminal
offense.

c. Property which is acquired as or from the proceeds of a
criminal offense,

d. Property offered or given to another as an inducement
for the commission of a criminal offense.

3. "Seized property" means property taken or held by any
law enforcement agency without the consent of the person, if
any, who had possession or a right to possession of the
property at the time it was taken into custody. Seized
property does not include property taken into custody solely
for safekeeping purposes or property taken into custody with
the consent of the owner or the person who had possession at
the time of the taking. If consent to the taking of property
was given by the person in possession of the property and
later withdrawn or found to be insufficient, the property
shall then be returned or the property shall be deemed seized
as of the time of the demand and refusal.

Sec. 4. NEW SECTION. 809.2 NOTICE OF SEIZURE.

The officer taking possession of seized property shall make
a written inventory of the property and deliver a copy of the

inventory to the person from whom it was seized. The
inventory shall include the name of the person taking custody
of the seized property, the date and time of the seizure, and
the law enforcement agency seizing the property.

Sec. 5. NEW SECTION. 809.3 APPLICATION FOR RETURN OF

SEIZED PROPERTY.
1. Any person claiming a right to immediate possession of

seized property may make application for its return in the
office of the clerk of court for the county in which the
property was seized,

2. The application for the return of seized property shall
state the specific item or items sought, the nature of the
claimant's interest in the property, and the grounds upon

_.2_
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which the claimant seeks to have the property immediately
returned. Mere ownership is insufficient as grounds for
immediate return. The written application shall be specific
and the claimant shall be limited at the judicial hearing to
proof of the grounds set out in the application for immediate
return, The fact that the property is inadmissible as
evidence or that it may be suppressed is not grounds for its
return, If no specific grounds are set out in the application
for return, or the grounds set out are insufficient as a
matter of law, the court may enter judgment on the pleadings
without further hearing.

3. The claimant shall cause a copy of the application to
be delivered to the county attorney.

Sec. 6. NEW SECTION. 809.4 HEARING -- APPEAL.

An application for the return of property shail be set for
hearing not less than five nor more than thirty days after the
filing of the applicaticon and shall be tried to the court.

All claims to the same property shall be heard in one
proceeding unless it is shown that the proceeding would result

in prejudice to one or more of the parties, If the total
value of the property sought to be returned is less than filve
thousand dollars, the proceeding may be conducted by a
magistrate or a district associate judge with appeal to be as
in the case of small claims. In all other cases, the hearing
shall be conducted by a district judge, with appeal as
provided in section 809.12.

Sec. 7. NEW SECTION. 809.5 DISPOSITION OF SEIZED
FROPERTY.

1. Seized property which is no longer required as evidence

or for use in an investigation may be returned to the owner
without the requirement of a hearing, provided that the
person's pcssession of the property is not prohibited by law
and there 1s no forfeiture claim filed on behalf of the state.
The seizing agency or prosecuting attorney shall send notice

by regular mail to the last known address of any person having
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an ownership or possessory right in the property stating that
the property is released and must be claimed within thirty
days. Such notice shall state that if no written claim for
the property is made upon the seizing agency within thirty
days after the mailing of notice, the property shall be deemed
abandconed and disposed of accordingly. In the event that
there 1s more than one party who may assert a right to
possession or ownership of the property, the seizing agency
shall not release the property to any party until the
expiration of the date for filing c¢laims unless all other
claimants execute a written waiver. 1In the event that there
is more than one claim filed for the return of property under
this section, at the expiration cof the period for filing
claims the seizing agency or prosecuting attorney shall file a
copy of all such claims with the clerk of court and the clerk
shall proceed as if such claims were filed by the parties
under section 809.3. In the event that no owner can be
located or no claim is filed under this section, the property
shall be deemed abandoned and the seizing agency shall become
the owner of such property and may dispose of it in any
reasonable manner.

2. Upon the filing of a claim and following hearing by tne
court, property which has been seized shall be returned to the
person who demonstrates a right to possession, unless one or
more of the following is true:

a. The possession of the property by the claimant is pro-
hibited by law.

b. There is a forfeiture notice on file and not disposed
of in favor of the claimant prior to or in the same hearing.

c. The state has demonstrated that the evidence is needed
in a criminal investigation or prosecution.

3. The court shall, subject to any unrescolved forfeiture
hearing, make orders appropriate to the final disposition of
the property including, but not limited to, the destruction of
contraband once it is no longer needed in an investigation or
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prosecution. .

Sec. 8. NEW SECTION. 809.6 FORFEITURE OF PROPERTY.

Title to and responsibility for forfeitable property vests
in the state at the time of seizure. Once forfeitable
property is seized, no right to the property may be
transferred by anyone other than the state unless the seizure
and forfeiture is declared by the court to be a nullity.
Property which may not legally be possessed is forfeilted to
the state by its seizure without further filing of a notice of

forfeiture.

Sec. 9. NEW SECTION. 809.7 SEIZURE OF FORFEITABLE
PROPERTY.

Forfeitable property may be seized whenever and wherever
the property is found within this state. Forfeitable property
may be seized by a peace officer or county attorney or by the
attorney general. Forfeitable property may be seized by

taking custody of the property or by serving upon the perscn
in possession of the property a notice of forfeiture. If the .
court finds that forfeiture to the state is warranted, an
order transferring ownership to the state shall be entered and
the property shall be delivered to the attorney general as the
attorney general directs.
Property which has been seized for forfeiture, and is not
already secured as evidence in a criminal case, shall be
safely secured or stored by the agency which caused 1its
seizure unless directed otherwise by the attorney general.
Sec. 10. NEW SECTION. 809.8 NOTICE OF FORFEITURE.
1. The county attorney or attorney general shall file with
the clerk of the district court for the county in which the
property was seized a notice of forfeiture setting forth a

description of the property claimed to be forfeited to the

state, the grounds upon which the state claims that the

property nas been forfeited, the date and place of seizure,

and the name of the verson from whom the property was seized. .

2. The claim shall be filed not Iater than one year after
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the date upon which the state learned that the property was
forfeitable or not later than six months after the property
was seized, whichever is later. Faillure to file within that
time terminates the state's right to claim a forfeiture of the
property.

3. The state shall cause a copy of the notice of
forfeiture to be delivered to all known persons affected by
the forfeiture. Notice shall be by certified mail or by such
method of service set out in division III of the rules of
civil procedure.

Sec. 11. NEW SECTION. 809.9 CLAIM FOR RETURN OF
FORFEITABLE PROPERTY.

1. A person claiming an ownership right in property
claimed to be forfeited to the state may make application for
its return in the office of the clerk of court for the county
in which the property was seized. The application shall be
filed within thirty days after the receipt of the notice of
forfeiture, and failure to file the application within this
time period terminates the interest of the person.

2. An application for the return of forfeitable property

shall state the specific item or items sought, the nature and
the source of the claimant's interest in the property, and the
grounds upon which the claimant seeks to avoid forfeiture.
The written application shall be specific and the claimant
shall be limited at the judicial hearing to proof of the
grounds set out in the application. The fact that the
property ls inadmissible as evidence or that it may be
suppressed is not grounds for its return.

3. The claimant shall cause a copy of the application to
be delivered to the attorney for the state.

Sec. 12. NEW SECTION. 809.10 HEARING -- CLERK'S ORDER.

1. If no application for the return of forfeitable

property is timely made pursuant to section 809.9, upon
application of the attorney for the state, the clerk shall
enter an order transferring title to the state.

-f-
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2. If an application for the return of forfeitable
property is timely made pursuant to section 809.9, the claim
shall be set for hearing and the hearing shall be held not
less than five or more than thirty days after the filing of
the claim and shall be tried to the court. All claims to the
same property shall be heard in one proceeding unless it is
shown that the proceeding would result in prejudice to one Or
more of the parties. If the total value of the property
sought to be returned is less than five thousand dollars, the
proceeding may be conducted by a magistrate or a district
associate judge with appeal to be as in the case of small
claims. 1In all other cases, the hearing shall be conducted by
a district judge, with appeal as provided in section 809.12.

3. Upon a finding by the court that the property is
forfeitable, the court shall enter an order transferring title
to the property to the state.

Sec. 13. NEW SECTION. 809.11 PROCEDURES AT HEARING.

l. Forfeiture is a civil proceeding., At the hearing the

burden is on the state to prove by a preponderance of the
evidence that the property is forfeitable. However,
forfeiture is not dependent upon a prosecution for, or
conviction of, a criminal offense and forfeiture proceedings
are separate and distinct from any related criminal action.

2. Court appointed counsel, at the state's expense, is not
available in forfeiture proceedings. The attorney general or
county attorney may represent the state in all forfeiture
proceedings.

3. The costs for a forfeiture action shall be as in the
case of criminal actions filed by the county attorney.
However, no costs for filing shall be assessed in a proceeding

. where no claim for return has been made.

4. The court may assess costS againsi a losing party or
apportion costs zgainst the parties.
Sec. 14, NEW SECTION. 8(9.1z APPEALS.

L. &n appeal from a judgment of seizure or forieiture by a
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district judge shall be made within thirty days after the
entry of a judgment order. The appellant, other than the
state, shall post a bond of a reasonable amount as the court
may fix and approve, conditioned to pay all costs of the
proceedings if the appellant is unsuccessful on appeal. The
appellant, other than the state, may be required to post a
supersedeas bond or other security, as the court finds to be
reasonable, in order to stay the operation of a forfeiture
order.

2. 1If property forfeitable under this chapter is needed as
evidence in a criminal proceeding, it shall be retained under
the control of the prosecuting attorney, or the prosecuting
attorney's designee, until such time as its use as evidence 1s
no longer required.

Sec. 15. NEW SECTION. 809.13 DISPOSITION OF FORFEITED
PROPERTY.

1. Any person having control over forfeited property shall
communicate that fact to the attorney general or the attorney

general's designee,

2, Forfeited property not needed as evidence in a crimiral
case shall be delivered to the department of justice, or, upon
written authorization of the attorney general or the attorney
general's designee, the property may be destroyed, sold, or
delivered to an appropriate agency for disposal in accordance

with this section.

3. Forfeited property may be used by the department of
justice in the enforcement of the c¢riminal law. The
department may give, sell, or trade property to any other
state agency or to any other law enforcement agency within the
state if, in the opinion of the attorney general, it will
enhance law enforcement within the state.

4, Forfeited property which is not used by the department
of justice in the enforcement of the law may be requisitioned
by the department of public safety or any law enforcement

agency within the state for use in enforcing the criminal laws

-8-
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of this state. Forfeited property not requisitioned may be .
delivered to the director of the department of general
services to be disposed of in the same manner as property
received pursuant to section 18.15.

5. Notwithstanding subsection 1, 2, 3, or 4, forfeited
property which is:

a. A controlled substance or a simulated, counterfeit, or
imitation controlled substance shall be disposed of as
provided 1in section 204.506.

b. A weapon or ammunition shall be deposited with the
department of public safety to be disposed of in accordance
with the rules of the department. All weapons or ammunition
may be held for use in law enforcement, testing, or comparison
by the criminalistics laboratory, or destroyed.

c. Material in violation of chapter 728 shall be
destroyed,

d. Property subiject to the rules of the conservation
commission shall be delivered to that commission for disposal .

in accordance with its rules.,

Sec. 16. NEW SECTION. 80%.14 NONFORFEITABLE INTERESTS --
PURCHASE QF FORPEITED INTERESTS.

1. Property shall not be forfeited under this chapter to
the extent of the interest of an owner, other than a joint
tenant, who had no part in the commission of the crime and who

had no knowledge of the criminal use or intended use of the
property. However, if it is established that the owner
permitted the use of the property under c¢ircumstances in which
a reasonable person should have inquired into the intended use
of the property and that the owner failed to do so, there is a
rebuttable presumption that the owner knew that the property
was intended to be used in the commission of a crime.

2. Upon receipt of forfeited property the attorney general
shall permit any owner or lienholdesr of record having a
nonforfeitable property interest in the property the
opportunity to purchase the property interest forfeited. If .

_9_
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the owner or lienholder does not exercise the option under
this subsection within thirty days the option is terminated,
unless the time for exercising the option is extended by the
attorney general.

3. A person having a valid, recorded lien or property
interest in forfeited property, which has not been repurchased
pursuant to subsection 2, shall elther be reimbursed to the
extent of the nonforfeitable interest or to the extent that
the sale of the item produces sufficient revenue to do so,
whichever amount is less. The sale of forfeited property
should be conducted in a manner which is commercially
reasonable and calculated to provide a sufficient return to
cover the costs of the sale and reimburse any nonforfeitable
interest., The validity of a lien or property interest is
determined as of the date upon which property becomes
forfeitable.

4. This section does not preclude a civil suit by an owner
of an interest in forfeited property against the party who, by
criminal use, caused the property to become forfeited to the
state.

Sec. 17. NEW SECTION. 809.15 COMBINING PROCEEDINGS.

In cases involving seized property and forfeitable
property, the court may order that the proceedings be combined

for purposes of this chapter.
Sec. 18. NEW SECTION. 809.16 RULEMAKING.
The attorney general may adopt, amend, or repeal rules

pursuant to chapter 17A to carry out the provisions of this

chapter.
Sec. 19. Chapters 127 and 809A, Code 1985 and Code
Supplement 1985, and sections 204.505 and 204A.6, Code 1985,

are repealed.
EXPLANATION

This bill modifies existing statutory law relating to the
selzure and forfeiture of property related to criminal

activity as follows:

=-10-
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Section 1 makes a corrective amendment to section 80.39 to .
acknowledge the enactment of the new chapter tentatively
numbered 809.

Section 2 makes a corrective amendment to the duties of the
clerk of court.

Sections 3 through 18 create a new chapter 809 relating to
the seizure and forfeiture of property which:

1. Provides definitions for the terms "seizable property”,
"forfeitable property", and "seized property" as used in the
new chapter.

2. Requires notice to be given upon the seizure of
property.

3. Provides a system for applications for the return of
seized property.

4. Sets out the procedures for hearings and appeals on
selzed property.

S. Provides a mechanism for the return of seized property.

6. Provides the procedure for the forfeiture of seized .
property.

7. Provides for the seizure of forfeitable property.

8. Requires notice to be given upon the seizure of for-
feitable property.

9. Provides a system for applications for the return of
forfeitable property.

10. Sets out the system of hearings and appeal on property
forfeiture.

11. Provides the requirements relating to the disposition
of forfeited property.

12. Provides for the disposition of nonforfeitable prop-
erty rights and liens.

13. Allows the court to combine seizure and forfeiture ac-
tions where approprilate.

14, Authorizes the attorney general to adopt tules neces-—
sary to carry cut the provisicns of the new chapter.

Section 19 repeals chapters and sections of the Code no .
longer nccessary due to the provisions of the new chavter §09.

-11- LSB 7855H 71
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Section 1. Section 806.39, subsection 1, Code Supplement .
1985, is amended to read as follows:

1. Personal property, except for property-subject-to
forfeiture; motor vehicles subject to sale pursuant to section
321.89, and seizable or forfeitable property subject to
disposition pursuant to chapter 869a 80§, which personal
property is found or seized by, turned in to, or otherwise
lawfully comes into the possession of the department of public
safety and which the department does not own, shall be
disposed of pursuant to this section. If by examining the
property the owner or lawful custodian cof the property is
known or can be readily ascertained, the department shall
notify the owner or custodian by certified mail directed to
the owner's or custodian's last known address, as to the
location of the property. If the identity or address of the
owner cannot be determined, nctice by one publication in a
newspaper of general circulation in the area where the
property was found is sufficient notice. Pubiiecatton A .
published notice may contain multiple items.

Sec. 2. Section 602.8102, subsection 129, Code Supplement
1985, is amended to read as follows:

129. Carry out duties relating to the disposition of
selzed property as provided in chapter 863A 809.

Sec. 3. NEW SECTION. 809.1 DEFINITIONS.

As used in this chapter, unless the context otherwise

requires:

1. "Seizable property” means any of the following:

a. Property which is relevant in a criminal prosecution or ’
investigation. |

b. Property defired by law to be forfeitable property.

which if not seized by the state poses an
t¢ a perscn's health, safety, or welfare.

Property

]
o]
g
IR
b or
<
3
m
[\Y]
=3
[¥}]
J]
o3
g
O
Fry
v
Y
1Y
e
0
Lo
o
£
b
i3
0




B~ s W

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

to facilitate the commission of a criminal offense or to avecid
detection or apprehension of a person committing a ¢riminal
offense.

c. Property which is acquired as or from the proceeds of a
criminal offense,

d. Property offered or given to another as an inducement
for the commission of a criminal offense,

3. "Seized property" means property taken or held by any
law enforcement agency without the consent of the person, if
any, who had possession or a right to possession of the
property at the time 1t was taken into custody. Seized
property does not include property taken into custody solely
for safekeeping purposes or property taken into custody with
the consent of the owner or the person who had possession at
the time of the taking. If consent to the taking of property
was given by the person in possession of the property and
later withdrawn or found to be insufficient, the property
shall then be returned or the property shall be deemed seized
as of the time of the demand and refusal.

4. The definitions contained in subsections 1 through 3

shall not apply to violations of chapter 321 or 321B.
Sec. 4. NEW SECTION. 809.2 NOTICE OF SEIZURE.
The officer taking possession of seized property shall make

a written inventory of the property and deliver a copy of the
inventory to the person from whom it was seized. The '
inventory shall include the name of the person taking custcdy
of the seized property, the date and time of the seizure, and
the law enforcement agency seizing the property.

Sec. 5, NEW SECTION. 809.3 APPLICATION FOR RETURN OF
SEIZED PROPERTY,

1. Any person claiming a right to immediate possession of

seized property may make application for its return in the
office of the clerk of court for the county in which the
property was seized.

2. The application for the return of seized property shall

-2-
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1 state the specific item or items sought, the nature of the .
2 claimant's interest in the property, and the grounds upon

3 which the claimant seeks te have the property immediately

4 returned. Mere ownership is insufficient as grounds for

S immediate return. The written application shall be specific

6 and the claimant shall be limited at the judicial hearing to

7 proof of the grounds set out in the application for 1mmediate
& return., The fact that the property is inadmissible as

9 evidence or that it may be suppressed is not grounds for :its
18 return. If no specific grounds are set out in the application
11 for return, or the grounds set out are insufficient as a
12 matter of law, the court may enter judgment on the pleadings
13 without further hearing.
14 3. The c¢laimant shall cause a copy of the application tc

15 be delivered to the county attorney.
16 Sec. 6. NEW SECTION. 809.4 HEARING ~- APPEAL.
17 An application for the return of property shall be set for

18 hearing not less than five nor more than thirty days after the

19 filing of the application and shall be tried to the court.

20 All claims to the same property shall be heard in one

21 proceeding unless it is shown that the »roceeding would result
22 in prejudice to one or more of the parties, 1If the total

23 value of the property sought to be returned is less than five
24 thousand deocllars, the proceeding may be conducted by a

25 magistrate or a district associate judge with appeal to be as
26 in the case of small claims. In all other cases, the hearing
27 shall be conducted by a district judge, with'appeal as

28 provided in section 809.12.

29 Sec. 7. NEW SECTION. 809.5 DISPOSITION QF SEIZED

30 PROPERTY.

31 1. Seized property which is no longer required as evidence

32 or for use in an investigaticn may be returned to the owner
33 without the requirement of a hearing, provided that the

person's possession of the property is not pronibited by law

32 and there is no forfeiture claim [iied on behalf of the state. .
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The seizing agency or pros2cuting attorney shall send notice
by regular mail to the last known address of any person having
an ownership or possessory right in the property stating that
the property is released and must be claimed within thirty
days. Such notice shall state that if no written claim for
the property is made upon the seizing agency within thirty
days after the mailing of notice, the property shall be deemed
abandoned and disposed of accordingly. In the event that
there is more than one party who may assert a right to
possession or ownership of the property, the seizing agency
shall not release the property to any party until the
explration of the date for filing claims unless all other
claimants execute a written waiver. 1In the event that there
is more than one claim filed for the return of property under
this section, at the expiraticn of the period for filing
claims the seizing agency or prosecuting attorney shall file a
copy of all such claims with the c¢lerk of court and the clerk
shall proceed as if such claims were filed by the parties
under section 809.3. In the event that no owner can be
located or no claim is filed under this section, the property
shall be deemed abandoned and the seizing agency shall become
the owner of such property and may dispose of it in any
reasonable manner. - ' ‘

2. Upon the filing of a claim and following hearing by the
court, property whié¢h has been seized shall be returned to the
person who demonstrates a right to possession, unless one or
more of the-following.is true: '

a. The possession of the property by the claimant is pro-
hibited by law. L
' b. There is a forfeiture notice on file and not disposed
of in favor ‘of the claimant prior to or in the same hearing.

c. The state has demonstrated that the evidence is needed
in a criminal investigation or prosecution.

3. The court shall, subject to any unresolved forfeiture
hearing, make orders appropriate to the final disposition of

~4 -
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the property including, but not iimited to, the destruction of .
contraband cnce it is no longer needed in an investigation or

prosecution.
Sec. 8. NEW SECTION. 806.8 FORFEITURE OF PROPERTY.

Title to and responsibility for forfeitable property vests

in the state at the time of seizure. Once forfeitable
propecty is seized, no right to the property may be
transferred by anyone other than the state unless the seizure
ancé forfeiture is declared by the court to be a nullity.
Property which may nct legally be possessed is forfeited to
the state by its seizure without further filing of a notice of
forfeiture.

Sec. 9. NEW SECTION. 809.7 SEIZURE OF FORFEITABLE
PROPERTY,

Forfeitable property may be seized whenever and wherever

the property is found within this state. PForfeitable property

may be seized by a peace officer or county attorney or by the

attorney general. Forfeitable properity may be seized by .
taking custody of the property or by serving upon the person

in possession of the property a nctice ¢of forfeiture, If the

court finds that forfeiture to the state is warranted, an

order transferring ownership to the state shall be entered and

the property shall be delivered to the attorney general as the
attorney general directs.

Property which has been seized for forfeiture, and is not
already secured as evidence in a criminal case, shall be
safely secured or stored by the agency which caused its
seizure unless directed otherwise by the attorney general.

Sec. 10. NEW SECTION. 8038.8 NCTICE OF FORFEITURE.

1. The county attorney or attorney general shall file with

the clerk of the district court for the county in which the

property was seilzed a notice of forfeiture setting forth a

description of the property claimed to be forfeited to the

state, the grounds upcn which the state claims that the '

property nas been forfeited, the date and place of seizure,

1
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and the name of the person from whom the property was seized.

2. The claim shall be filed not later than one year after
the date upon which the state learned that the property was
forfeitable or not later than six months after the property
was seized, whichever is later. Failure to file within that
time terminates the state's right to c¢laim a forfeiture of the
property. '

3. The state shall cause a copy of the notice of
forfeiture to be delivered to all known persons affected by
the forfeiture. Notice shall be by certified mail or by such
method of service set out in division III of the rules of
civil procedure.

Sec. 11. NEW SECTION. 809.9 CLAIM FOR RETURN OF
FORFEITABLE PROPERTY.

1. A person claiming an ownership right in property
claimed to be forfeited to the state may make application for
its return in the office of the clerk of court for the county
in which the property was seized. The application shall be
filed within thirty days after the receipt of the notice of
forfeiture, and failure to file the application within this
time period terminates the interest of the person.

2. An application for the return of forfeitable property
shall state: the specific item or items sought, the nature and
the source of the claimant's interest in the property, and the
grounds upon which-the claimant seeks to avoid forfeiture.
The written application shall be specific and the claimant
shall be limited at the judicial hearing to proof of the
grounds set out in the application. -The fact that the
property is.inadmissible as evidence or that it may be

suppressed is not grounds for its return.
3. The claimant shall cause a copy of the application to
be delivered to the attorney for the state.
Sec. 12, NEW SECTION. 809.10 HEARING —-- CLERK'S ORDER.
1. 1If no application for the return of forfeitable

property is timely made pursuant to section 809.9, upon
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application of the attorney for the state, the clerk shall ‘
enter an order transferring title to the state.
2. If an application for the return of forfeitable
property is timely made pursuant to section 809.$, the claim
shall be set for hearing and the hearing shall be held not
less than five or more than thirty days after the filing of
the claim and shall be tried to the court. All claims to the
same property shall be heard in one proceeding unless it is
shown that the proceeding would result in prejudice to one or
more of the parties. If the total value of the property
11 sought to be returned is less than five thousand dollars, the
12 proceeding may be conducted by a magistrate or a district
13 associate judge with appeal to be as in the case of small
14 claims. In all other cases, the hearing shall be conducted by
15 a district judge, with appeal as provided in section 80%.12.
16 3. Upon a finding by the court that the property is
17 forfeitable, the court shall enter an order transferring titie
18 to the property to the state. .
19 Sec. 13. NEW SECTION, 809.11 PROCEDURES AT HEARING.
20 1. Forfeiture is a civil proceeding. At the hearing the

[Tt e R« + N« (T U B - S N S

21 burden is on the state to prove by a preponderance of the

22 evidence that the property is forfeitable. However,

23 forfeiture is not dependent upon a prosecution for, or

24 conviction of, a criminal offense and forfeiture proceedings

25 are separate and distinct from any related criminal action.

26 2. Court appointed counsel, at the state's expense, is not
27 available in forfeiture proceedings. The attorney general or
28 county attorney may represent the state in all forfeiture

29 proceedings.

30 3. The costs for a forfeiture action shall be as in the

31 case of criminal actions filed by the county attorney.

32 However, nc costs for filing shall be assessed in a proceeding
33 where no claim for return has been made.

34 4. The court may assess costs against a losing party or .
35 apportion costs against the parties.

_7_
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Sec. 14. NEW SECTION. 809.12 APPEALS.

1. An appeal from a judgment of seizure or forfeiture by a
district judge shall be made within thirty days after the
entry of a judament order. The appellant; other than the

state, shall post a bond of a reasonable amount as the court
may fix and approve, conditioned to pay all costs of the
proceedings if the appellant is unsuccessful on appeal. The
aprellant, other than the state, may be required to post a

9 supersedeas bond or other security, as the court finds to be

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

reasconable, in order to stay the operation of a forfeiture

order.
2. I1f property forfeitable under this chapter is needed as
evidence in a criminal proceeding, it shall be retained under

the control of the prosecuting attorney, or the prosecuting
attorney's designee, until such time as its use as evidence is
no longer required.

Sec. 15, NEW SECTION., 809.13 DISPOSITION OF FORFEITED
PROPERTY.

1. Any person having control over forfeited property shall
communicate that fact to the attorney general or the attorney

general's designee,

2. Forfeited property not needed as evidence in a criminal
case shall be delivered to the department of justice, or, upon
written authorization of the attorney general or the attorney
general's designee, the property may be destroyed, sold, or
delivered to an appropriate agency for disposal in accordance
with this section. ,

3. Forfeited property may be used by the department of
justice in the enforcement of the criminal law. The
department may give, sell, or trade property to any other
state agency or to any other law enforcement agency within the
state if, in the opinion of the attorney general, it will
enhance law enforcement within the state.

4. Forfeited property which is not used by the department

of justice in the enforcement of the law may be reguisitioned

—8




W M~ v N s W

o T A= T . T S B o R N R N e R N S I T el s T~ S ey o o S S oV S S Sy
H O W 0N s W N O WD O N O

32

h

S.F. Hr. Abo

by the department of public safety or any law enforcement
agency within the state for use in enforcing the criminal laws
of this state. Forfeited property not requisitioned may be
delivered to the director c¢f the department of general
services to be disposed of in the same manner as property
received pursuant to section 18.15,

5. Notwithstanding subsection 1, 2, 3, or 4, forfeited
property which is:

a. A controlled substance or a simulated, counterfeit, or
imitation controlled substance shall be disposed of as
provided in section 204.506.

b. A weapon or ammunition shall be deposited with the
department of public safety to be disposed of in accordance
with the rules of the department. All weapons or ammunition
may be held for use in law enforcement, testing, or comparison
by the criminalistics laboratory, or destroyed.

c. Material in violation of chapter 728 shall be
destroyed.

d. Property subject to the rules of the conservation
commission shall be delivered to that commission for disposal
in accordance with its rules.

Sec. 16. NEW SECTION. 809.14 NONFORFEITABLE INTERESTS --

PURCHASE OF FORFEITED INTERESTS.
1. Property shall not be forfeited under this chapter to

the extent of the interest of an owner, other than a joint
tenant, who had no part in the commission of the crime and who
had no knowledge of the criminal use or intended use of the
property. However, if it is established that the owner
permitted the use of the property under circumstances in which
a reasonable person should have inquired into the intended use
of the property and that the owner failed to do so, there is a
rebuttable presumption that the cwner knew that the property
was intended to be used in the commission of a crime.

2. Upon receipt of forfeited property the attorney general

shall permit any owner or lienholder of record having a

-0 -
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nonforfeitable property interest in the property the

opportunity to purchase the property interest forfeited. If
the owner or lienholder does not exercise the option under
this subsection within thirty days the option is terminated,
unless the time for exercising the option is extended by the
attorney general.

3. A person having a valid, recorded lien or property
interest in forfeited property, which has not been repurchased

W ® ~ A N s W N

pursuant to subsection 2, shall either be reimbursed to the
extent of the nonforfeitable interest or to the extent that

-
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the sale of the item produces sufficient revenue to do so,

—
18]

whichever amount is less. The sale of forfeited property

—
(¥8.

should be conducted in a manner which 1s commercially

-
ol

reasonable and calculated to provide a sufficient return to

[
wn

cover the costs of the sale and reimburse any nonforfeitable
interest. The validity of a lien or property interest is

—
h

determined as of the date upon which property becomes
forfeitable.

=
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19 4. This section dcoes not preclude a civil suit by an owner
20 of an interest in forfeited property against the party who, by
21 criminal use, caused the property to become forfeited to the
22 state.

23 Sec. 17. NEW SECTION. 805.15 COMBINING PROCEEDINGS.

24 In cases involving seized property and forfeitable

25 property, the court may order that the proceedings be combined
26 for purposes of this chapter.

27 Sec. 18. NEW SECTION. 809.16 RULEMAKING.

28 The attorney general may adopt, amend, or repeal rules

29 pursuant to chapter 17A to carry out the provisions of this

30 chapter.

31 Sec. 19, Chapters 127 and 809A, Code 1985 and Code

32 Supplement 1985, and sections 204.505 and 204A.6, Code 1885,
33 are repealed.

34

35

HF 2460
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Section 1. Section 80.39, subsection 1, Code Supplement
1985, is amended to read as follows:

1. Personal property, except for property-subsect-te
forfeiture; motor vehicles subject to sale pursuant to section
321.89, and seizable or forfeitable property subject to
disposition pursuant to chapter 86%a& 809, which personal
property 1is found or seized by, turned in to, or otherwise
lawfully comes into the possession of the department of public
safety and which the department does not own, shall be
disposed of pursuant to this section. If by examining the
property the owner or lawful custodian of the property is
known or can be readily ascertained, the department shall
notify the owner or custodian by certified mail directed to
the owner's or custodian's last known address, as to the
location of the property. If the identity or address of the
owner cannot be determined, notice by one publication in a
newspaper of general circulation in the area where the
property was found is sufficient notice. Pubiication A
published notice may contain multiple items.

Sec. 2. Section 602.8102, subsection 129, Code Supplement
1985, is amended to read as follows:

129. Carry out duties relating to the disposition of
seized property as provided in chapter 869Aa 809.

Sec. 3. NEW SECTION. 809.1 DEFINITIONS.

As used in this chapter, unless the context otherwise

reguires:

1. "Seizable ptoperty" means any of the following:

a. Property which is relevant in a criminal prosecution or
investigation.

b. Property defined by law to be forfeitable property.

c. Property which if not seized by the state poses an
imminent danger to a person's health, safety, or welfare.

2. "“rorfeitable property" means any of the following:

a. Property which is illegally possessed,.

b. Property which has been used or is intended to be used

-1~
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to facilitate the commission of a criminal offense or to avoid
detection or apprehension of a person committing a ¢riminal
offense.

. ¢. Property which is acquired as or from the proceeds of a
criminal offense.

d. Property offered or given to another as an inducement
for the commission of a criminal offense.

3. "“Seized property" means property taken or held by any
law enforcement agency without the consent of the person, if
any, who had possession or a right to possession of the
property at the time it was taken into custody. Seized
property does not include property taken into custody solely
for safekeeping purposes or property taken into custody with
the consent of the owner or the person who had possession at
the time of the taking. If consent to the taking of property
was given by the person in possession of the property and
later withdrawn or found to be insufficient, the property
shall then be returned or the property shall be deemed seized
as of the time of the demand and refusal.

Sec. 4. NEW SECTION. 809.2 NOTICE OF SEIZURE.

The officer taking possession of seized property shall make
a written inventory of the property and deliver a copy of the

inventory to the person from whom it was seized. The
inventory shall include the name of the person taking custody
of the seized property, the date and time of the seizure, and
the law enforcement agency seizing the property.

Sec. 5. NEW SECTION. 809.3 APPLICATION FOR RETURN OF
SEIZED PROPERTY.

1. Any person claiming a right to immediate possession of
seized property may make application for its return in the
office of the clerk of court for the county in which the

property was seized.

2. The application for the return of seized property shall
state the specifie item or items sought, the nature of the
claimant's interest in the property, and the grounds upon

-2-
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which the claimant seeks to have the property immediately
returned. Mere ownership is insufficient as grounds for
immediate return. The written application shall be specific
and the claimant shall be limited at the judicial hearing to
proof of the grounds set out in the application for immediate
return. The fact that the property is inadmissible as
evidence or that it may be suppressed is not grounds for its
return. If no specific grounds are set out in the application
for return, or the grounds set out are insufficient as a
matter of law, the court may enter judgment on the pleadings
without further hearing.

3. The claimant shall cause a copy of the application to
be delivered to the county attorney.

Sec. 6. NEW SECTION. 809.4 HEARING -- APPEAL.

An application for the return of property shall be set for
hearing not less than five nor more than thirty days after the
filing of the application and shall be tried to the court.

All claims to the same property shall be heard in one
proceeding unless it is shown that the proceeding would result
in prejudice to one or more of the parties. If the total
value of the property sought to be returned is less than five
thousand dollars, the proceeding may be conducted by a
magistrate or a district associate judge with appeal to be as
in the case of small claims. In all other cases, the hearing
shall be conducted by a district judge, with appeal as
provided in section 809.12.

Sec. 7. NEW SECTION, 809.5 DISPCSITION OF SEIZED
PROPERTY. '

1. Seized property which is no longer required as evidence
or for use in an investigation may be returned to the owner
without the requirement of a hearing, provided that the
person's possession of the property is not prohibited by law
and there is,no forfeiture claim filed on behalf of the state.
The seizing agency or prosecuting attorney shall send notice
by reqular mail to the last known address of any person having

-3-
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an ownership or possessory right in the property stating that
the property is released and must.be claimed within thirty
days. Such notice shall state that if no written claim for
the property is made upon the seizing agency within thirty
days after the mailing of notice, the property shall be deemed
abandoned and disposed of accordingly. In the event that
there is more than one party who may assert a right to
possession or ownership of the property, the seizing agency
shall not release the property to any party until the
expiration of the date for filing claims unless all other
claimants execute a written waiver. 1In the event that there
is more than one claim filed for the return of property under
this section, at the expiration of the period for filing
claims the seizing agency or prosecuting attorney shall file a
copy of all such claims with the clerk of court and the clerk
shall proceed as if such claims were filed by the parties
under section 809.3, In the event that no owner can be
located or no claim is filed under this section, the property
shall be deemed abandoned and the seizing agency shall become
the owner of such property and may dispose of it in any
reasonable manner.

2. Upon -the filing of a claim and following hearing by the
court, property which has been seized shall be returned to the
person who demonstrates a right to possession, unless one or
more of the following is true:

a. The possession of the property by the claimant is pro-
hibited by law.

b. There is a forfeiture notice on file and not disposed
of in favor of the claimant prior to or in the same hearing.

c. The state has demonstrated that the evidence is needed
in a criminal investigation or prosecution.

3. The court shall, subject to any unresolved forfeiture
hearing, make orders appropriate to the final disposition of
the property including, but not limited to, the destruction of
contraband once it is no longer needed in an investigation or

-4-
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prosecution.
Sec. 8. NEW SECTION. 809.6 FORFEITURE OF PROPERTY.

Title to and responsibility for forfeitable property vests
in the state at the time of seizure. Once forfeitable

property is seized, no right to the property may be
transferred by anyone other than the state unless the seizure
and forfeiture is declared by the court to be a nullity.
Property which may not legally be possessed is forfeited to
the state by its seizure without further filing of a notice of
forfeiture.

Sec. 9. NEW SECTION. 809.7 SEIZURE OF FORFEITABLE
PROPERTY.

Forfeitable property may be seized whenever and wherever
the property is found within this state. Forfeitable property
may be seized by a peace officer or county attorney or by the
attorney general. Forfeitable property may be seized by
taking custody of the property or by serving upon the person
in possession of the property a notice of forfeiture. If the
court finds that forfeiture to the state is warranted, an
order transferring ownership to the state shall be entered and
the property shall be delivered to the attorney general as the
attorney general directs.

Property which has been seized for forfeiture, and is not
already secured as evidence in a criminal case, shall be
safely secured or stored by the agency which caused its
seizure unless directed otherwise by the attorney general.

Sec. 10. NEW SECTION. 809.8 - NOTICE OF FORFEITURE.

1. The county attorney or attorney general shall file with
the clerk of the district court for the county in which the
property was seized a notice of forfeiture setting forth a
description of the property claimed to be forfeited to the
state, the grounds upon which the state claims that the
property has been forfeited, the date and place of seizure,
and the name of the person from whom the property was seized.

2. The claim shall be filed not later than one year after

-..5_
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the date upon which the state learned that the property was
forfeitable or not later than six months after the property
was seized, whichever is later. Failure to file within that
time terminates the state’'s right to claim a forfeiture of the
property.

3. The state shall cause a copy of the notice of
forfeiture to be delivered to all known persons affected by
the forfeiture. Notice shall be by certified mail or by such
method of service set out in division III of the rules of
civil procedure.

Sec. 11. NEW SECTION. 809.9 CLAIM FOR RETURN OF
FORFEITABLE PROPERTY.

1. A person claiming an ownership right in property
claimed to be forfeited to the state may make application for
its return in the office of the clerk of court for the county
in which the property was seized., The application shall be
filed within thirty days after the receipt of the notice of
forfeiture, and failure to file the application within this
time period terminates the interest of the person.

2. An application for the return of forfeitable property
shall state the specific item or items sought, the nature and
the source of the claimant's interest in the property, and the
grounds upon which the claimant seeks to avoid forfeiture.
The written application shall be specific and the claimant
shall be limited at the judicial hearing to proof of the
grounds set out in the application. The fact that the
property is inadmissible as evidence or that it may be
suppressed is not grounds for its return.

3. The claimant shall cause a copy of the application to
be delivered to the attorney for the state. )

Sec. 12, NEW SECTION. 809.10 HEARING —-- CLERK'S ORDER.

1. If no application for the return of forfeitable
property is timely made pursuant to section 809.9, upon
application of the attorney for the state, the clerk shall
enter an order transferring title to the state.

-5-
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2. If an application for the return of forfeitable .
property is timely made pursuant to section 809.9, the claim
shall be set for hearing and the hearing shall be held not
less than five or more than thirty days after the filing of
the claim and shall be tried to the court. ALl claims to the
same property shall be heard in one proceeding unless it is
shown that the proceeding would result in prejudice to one or
more of the parties. If the total value of the property
sought to be returned is less than five thousand dollars, the
proceeding may be conducted by a magistrate or a district

1
2
3
4
5
6
7
8
9
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associate judge with appeal to be as in the case of small
claims. In all other cases, the hearing shall be conducted by
a district judge, with appeal as provided in section 809.12.
3. Upon a finding by the court that the property is
forfeitable, the court shall enter an order transferring title
to the property to the state.
Sec. 13. NEW SECTION. 809.11 PROCEDURES AT HEARING.
l. Forfeiture is a civil proceeding. At the hearing the .
burden is on the state to prove by a preponderance of the
evidence that the property is forfeitable. However,
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forfeiture is not dependent upon a prosecution for, or
conviction of, a criminal offense and forfeiture proceedings
are separate and distinct from any related criminal action.

2. Court appointed counsel, at the state's expense, is not
available in forfeiture proceedings. The attorney general or
county attorney may represent the state in all forfeiture
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27 proceedings.

28 3. The costs for a forfeiture action shall be as in the

29 case of criminal actions filed by the county attorney.

30 However, no costs for filing shall be assessed in a proceeding

31 where no claim for return has been made.

32 4. The gourt may assess costs against a losing party or

33 apportion costs against the parties.

34 Sec. 14. NEW SECTION, 809.12 APPEALS.

35 1. An appeal from a judgment of geizure or forfeiture by a .
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district judge shall be made within thirty days after the
entry of a judgment order. The appellant, other than the
state, shall post a bond of a reasonable amount as the court
may fix and approve, conditioned to pay all costs of the
proceedings if the appellant is unsuccessful on appeal. The
appellant, other than the state, may be required to post a
supersedeas bond or other security, as the court finds to be
reasonable, 1n order to stay the operation of a forfeiture
order.

2. If property forfeitable under this chapter is needed as
evidence in a criminal proceeding, it shall be retained under
the control of the prosecuting attorney, or the prosecuting
attorney's designee, until such time as its use as evidence 1is
no longer required.

Sec. 15. NEW SECTION. 809.13 DISPOSITION OF FORFEITED
PROPERTY.

1. Any person having control cover forfeited property shall
communicate that fact to the attorney general or the attorney
general's designee.

2. Forfeited property not needed as evidence in a criminal
case shall be delivered to the department of justice, or, upon
written authorization of the attorney general or the attorney
general's designee, the property may be destroyed, sold, or
delivered to an appropriate agency for disposal in accordance

with this section.

3. Forfeited property may be used by the department of
justice in the enforcement of the cfiﬁinal law. The
department may give, sell, or trade property to any other
state agency or to any other law enforcement agency within the
state if, in the opinion of the attorney general, it will
enhance law enforcement within the state.

4. Forfeited property which is not used by the department
of justice in the enforcement of the law may be requisitioned
by the department of public safety or any law enforcement
agency within the state for use in enforc¢ing the criminal laws
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of this state. Forfeited property not requisitioned may be
delivered to the-director of the department of general
services to be disposed of in the same manner as property
received pursuant to section 18.15.

5. Notwithstanding subsection 1, 2, 3, or 4, forfeited
property which is:

a. A controlled substance or a simulated, counterfeit, or
imitation controlled substance shall be disposed of as
provided in section 204.506.

b. A weapon or ammunition shall be deposited with the
department of public safety to be disposed of in accordance
with the rules of the department. All weapons or ammunition
may be held for use in law enforcement, testing, or comparison
by the criminalistics laboratory, or destroyed.

C. Material in violation of chapter 728 shall be
destroyed.

d. Property subject to the rules of the conservation
commlission shall be delivered to that commission for disposal
in accordance with its rules.

Sec. 16. NEW SECTION. 809.14 NONFORFEITABLE INTERESTS -~
PURCHASE OF FORFEITED INTERESTS.

1. Property shall not be forfeited under this chapter to
the extent of the interest of an owner, other than a joint
tenant, who had no part in the commission of the crime and who
had no knowledgé of the criminal use or intended use of the
property. However, if it is established that the owner
permitted the use of the property under circumstances in which
a reasonable person should have inquired into the intended use
of the property and that the owner failed to do so, there is a
rebuttable presumption that the owner knew that the property
was intended to be used in the commission of a crime.

2. Upon receipt of forfeited property the attorney general
shall permi£ any owner or lienholder of record having a
nonforfeitable property interest in the property the
opportunity to purchase the property interest forfeited. If

-9~
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the owner or lienholder does not exercise the option under
this subsection within thirty days the option is terminated,
unless the time for exercising the option is extended by the
attorney general. '

3. A person having a valid, recorded lien or property
interest in forfeited property, which has not been repurchased
pursuant to subsection 2, shall either be reimbursed to the
extent of the nonforfeitable interest or to the extent that
the sale of the item produces sufficient revenue to do so,
whichever amount is less. The sale of forfeited property
should be conducted in a manner which is commercially
reasonable and calculated to provide a sufficient return to
cover the costs of the sale and reimburse any nonforfeitable
interest. The validity of a lien or property interest is
determined as of the date upon which property becomes
forfeitable.

4. This section does not preclude a civil suit by an owner
of an interest in forfeited property against the party who, by
criminal use, caused the property to become forfeited to the

state.
Sec. 17. NEW SECTION. 809.15 COMBINING PROCEEDINGS.
In cases involving seized property and forfeitable

property, the court may order that the proceedings be combined
for purposes of this chapter.

Sec. 18. NEW SECTION. 809.16 RULEMAKING.

The attorney general may adopt, amend, or repeal rules
pursuant to chapter 17A to carry out the provisions of this

chapter,
Sec. 19. Chapters 127 and 809A, Code 1985 and Code
Supplement 1985, and sections 204.505 and 204A.6, Code 1985,

are repealed.
EXPLANATION

This bill modifies existing statutory law relating to the
seizure and forfeiture of property related to criminal

activity as follows:

-10-
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Section 1 makes a corrective amendment to section 80.39 to
acknowledge the enactment of the new chapter tentatively
numbered 809. ‘

Section 2 makes a corrective amendment to the duties of the
clerk of court.

Sections 3 through 18 create a new chapter 809 relating to
the seizure and forfeiture of property which:

l. Provides definitions for the terms "seizable property”,
"forfeitable property", and "seized property" as used in the
new chapter.

2. Regquires notice to be given upon the seizure of
property.

3. Provides a system for applications for the return of
seized property.

4. Sets out the procedures for hearings and appeals on
seized property.

5, Provides a mechanism for the return of seized property.

6. Provides the procedure for the forfeiture of seized
property.

7. Provides for the seizure of forfeitable property.

8. Requires notice to be given upon the seizure of for-
feitable property. .

9. Provides a system for applications for the return of
forfeitable property.

10. Sets out the system of hearings and appeal on property
forfeiture.

11. Provides the requirements relating to the disposition
of forfeited property; '

12, Provides for the disposition of nonforfeitable prop-
erty rights and liens.

13. Allows the court to combine seizure and forfeiture ac-

tions where appropriate.

14, Authérizes the attorney general to adopt rules neces-
sary to carry out the provisions of the new chapter.

Section 19 repeals chapters and sections of the Code no

longer necessary due to the provisions of the new chapter 809.

-11- LSB 7855H 71
dl/rr/8




HOUSE FILE 2460

AN ACT
RELATING TO THE DISPOSITION OF SELYAILE AND FORFEITABLE PROP-
ERTY, AND PROVIDING PEMNALTIES,

BE [T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF I[GWA:
Section L. Scction 80.39, subsection 1, Cede Supplenecnt

1985, is amended to read as follows:
1. Personal property, except for property-subject-ro

forfetture; motor venicles subject Lo sale pursuant to sectioo

321.89, and seizable or forfeitable property subject to
disposition pucsuant to chaptec 889A 809, which personal
propecky is found or seized by, turned in to, ocr otherwise
lawfully comes into the possession of the degartment of public
safety and which the department does cot own, shall be
disposed of pursuant to this section., [E by examining the
ocopecty the owner oc Lawful custodian of the property is
wnown ot can be ceadily ascertaiaed, the department shall
notify the owner or custcdian by certified mail directed to
the owner's or custodian’s last known address., as o the
location of the property. [If the :idenzity or address of
owaer cannot be determined, notice by one publiication Lo
newspaper of genecal circulation 1n the acea whare the
propetty was found is sufficient notice. Pubtrcatzon A

Sec. 2. Section BQ2.8L02, subsection 129, Code Supplement
1985, is amended to read as follows:

129. Carry out duties celating to the disposition of
serzed oroperty as provided in chapter 889A 803,

Sec. J. UWEA SICTION. &09.. DEFINITIONS.

as wsed 1~ this chapier. unless Lhe goplext 2inerwise

requires:

dJouse File 2440, p. 2

L. ~Se.rable property” means any of the following:

a. #Propecty which is relevant 1o a ceiminal prosecution or
investigation,

b. >Propecty defined by law to be forfeitable propercty.

¢. Property which if not seized by the state poses an
irminent danger to a person's health, safery, or welfare.

2. “porfeitable property® neans any of the following:

a. FProperty which 12 illegally pessessed,

5. Property which has been used orf is intended to be used
to facilitate the commission of a criminal offense or to avoid
detecrion or apprehension of a person committing a criminal
of fense.

¢. Property which is acguired as or from the proceeds of
criminal offense,

d. vroperty offered ot given o anothec as an inducement
for the commission of a cciminai offense.

1. "Seized property” means property taken or held by any
law enforcement agency without the consent of the pecson, if
aay, who had possession or a right to possession of the
property a% the time 1t was taken into custody. Seized
propecty does not include property taken tato custody solely
for safekeeplng putposes or property taken into custody with
sne cansent of the owner or the person wno had possession at
tne time of the taking. [f consent to the taking of propecty
wag given by the person in possession of the property and
Later withdrawn ot found to be insufflcient, the property
skall then be retucned or rthe property shall be deemed seized
as of the time of the demand and refusal.

4. The definitions contained in subsections L througn 3
snall no: apply to violations of chaptec 321 ocr 3218,

Sec. 4. HEW SECTION. 809.2 NOTICE OF SE1ZURE.

Tne officer tax:ing mossassion af selzed property snall make
& written .nventsnry of tne greperty and deliver a cepy of Lne
Lmyenrery Lo he person from whom Lt wau saized. The

rvestore srail anciude Toe rame 0f the zerson Taking custody
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SIothe serzed preperty, tace date and time of 1re selzure, ard
he law ernforcemant agency $e121n0Q 10w GropecLy.

Sec. 5. NEW SECTION. H09.} APFLICATION FOR RETURN OF

PROPERTY.

Any perscr claiming a right to immediate posssssion of

propacty may Make appl.caticr for 1t: return 1 the

of tae clerx of court for the county 1o which tne
DIOPUELY wan serzed,

2. The applicaticn Lor the retura of scized progesty shall
state toe specific [tem or {tems sought, the nature of btk
claimant’s interest in tne progerty, and tLhe grounds upon
“nigh tha claimast seeks to have ne propesty imnediately
eturned.  Mere oWnarsolp 15 ansufficient s grounds for
wmmediate return.  The written applicatior sagll he specific
27 the claimant shall be lim:zed at the judicial hearing to
aroof of the grounds sebt gut in Loe cpnlication [or mnediate
raturn.  The fact that the sropesty 1s inadrissible ay
evicence or that it may he supsrassed is aot gcounds for itg
raturn. 17 no sgec:fic grounds are sat oot an the aoplicaticn
for retusn, or ihe grounds set cut are inzufficient as o
Drreaer of law, the court ey enter judgrent on tae pleadings
=thout furzher kearing.

3. The claiman: shall cause a conv of the applicatlon o
a2z delivered to oy ¢ounty attornew.

Sec. 6. HNEW SECTION. 809.4 HEARING -- AFPEAl.

An application for the return of property zhall e set [or
hearing not ress L0an Five nor rore than tnizty days after the

filing 2f the application and $aall e kried to the toucs.

.1 claims bo o rae game sropersty snall mse heacd ar ore

anless .t 1% showe that tae proceeding wouid result
Prejuciee Lo 2ne &f more 57 e pasties.,  [F wae totad
value of the prover:y soacht 3 be returned .5 less tnan
“HuRany Gollave. tae pruceed.tg May on coroactad by 4
14098 it anpeal oo

SLAORT Daues, Lhe
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shall oe conducted by a district judge. wi:n apgeal as
previded In section B09..2.

Sec. 7. NIA FECTION, BCH.3 DISPCSITION OF SEIZED
FROPERTY.

L. Seized property which is no lorger 1equited as evadence
o7 [or use 10 an 1ovestigalion May be returned Lo the owner
“ithoat the requiterent of & ncaring, provided taat the
person’s possession of tae propeciy -% nobt prokivited by law
and there 15 no forCeiture claim filed an bonalf of the state.
The se1z1ng agency or proseceting attorney znall send nozice
by regular mail, 1f rtre value af the propersy is less :than
fifty dollars, ot ceccified mail, :f the walue of the TIoperty
15 equail ko or geeater inan fifhty dollacs, o the las: known
address ot any perscn having an ownersmp or POSKEeS50TY T1ght
in tne preperty stating that the neonecsy s teleased and use
ae claimed wlthin thicty days.  Suych notice shall state that
if no written claim €2r the property s made ugon the seizing
agency =witnin thirty days after the mailing ¢ notice, toe
property soall be deemnecd abandoned and dispesed of
accordingly. In the event that there =g m3c2 than aae party
“hO may assert 4 rioht to zassession or ownership of the
sroperty., the seizing agency snall nct release the roperty to
any party uniil the expiration of the date for [iling clains
unless all otker claimants exocute & written waiver. -a the
event that there 15 more than one clain filed for the return
of preperty undec nhis section, ac the expicaticn of tae
seried for fiting claims the seizing aoency of prosecating
drtorrey shall fiie o copy of all such claias with the clery
2% court and tae ¢leck shall proceed as 1f such claims were
tiled by the oarties ander sect:icn 809.3. In the event that
[EoLwner vcan o lovared o a0 ¢lain is Filed under tols
SECTIon, tae Rrenerty skall e deecred abanceones and tne
SULTING Agency skall nectae rae swnes o glaa Dronerty and ray

AISEOUA D0 LT L8 ANy rRASISUaLiy Manne: .
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2. dpon tne fi.ing of & claim and feollowing hearing by the
couct, pradecty which nag been seized shall be recurned to the
person who demonstrates a cight to poOsSSession, JG:IeS5 one or
mere of the following is true:

a. The possession of the propsity by the claimant 1s pro-
hibited by iaw.

b. fThere is a forfeiture actice on file and not Gispesed
of in faver of zne ¢laimant prior to or in the same heacing.

c. The state has cemonstrated tnat the evideace is needed
in a criminal investigation ©c¢ prosecutioa.

3. The court ghall, subject to any untesolved forfettuce
heating, make orders appropriate to the final disposition of
the properkty including, Tut aot lirited to, the destruction of
conteavand once it is no loanger neceded in an investigation or
oresecution,

Ser, B. NEW SLCTION. 809.6 TORFEITURE OF PROPERTY.

Title to and cesponsibility Eor forfeitable property vests
in the state a% the time of seizure. Once forfeitable
property is seized, nc right to the property ray be
transferced by anyone other than tite Stakte unless the seiwute
and €ocfeirtare is declazed by th2 court to ove a oull:wty.
Property which may not legally be possessed is focfaited to
the state by its selzure witheut futrther [iling of a notice of
forfeiture.

Sec, 9. XNEW SLICTION. B09.7 SEIZURE OP FORFEITASLE
PROPERTY .

Forfeitable property may be seiged whenever and weerever
~he propecty is found within this state. Forfertable progerty
may be seized hy 2 peace officec ¢r County artoraey o ny the
ittorney gepetal. Cforfeitable progerty may bhe seized by
saxing custedy of The progerty of Ly serving upen trha person
in possession of the propesty a notice of forfe-ture, 1€ the
sanrt Fands Toat fcriesture 1o the siate Is warcantec, an
prder trersferz.ng ownership to whe state saall se arrered and
Lae grngerty Shalt be deliversd to the atioreey gareral az the

attocrer ceverg. dacects.

House File 2460, p. &

Propecty which has been seizec for forfeirture. anc 1s not
alteady secured as evidance 10 a criminal vase, shall be
safely secured or stored oy the agency which caused :ts
seisute vnless ditected otherwise by the attorney general.

Sec. 10. MNEW SECTION. 809.8 XOTICE OF FORFZITUREL.

1. The county attarney ot aztoriey generai shall file vith
the clerk of the district court for the county in which the
ptoperty was seized a notice of forfeirure setting ferth 2
descriplion of the property ciaimed 1o be forieited to the
state, the grounds ugpon which the state claims that the
property has been €orfeited, the date ancd olace of seizure,
and the name of the pe:sson from whom the propecty was seized.

2. The claim shall be Ziled not later than one year after
the date upon which the state learned that the propecty was
forfeitable or not later than six months after the propecty
was seized, whichever :s later. Failure to file with:in that
time terminates the state's rignt to claim a forfeiture oC the
pronerty.,

3. The state snhall cause & copy of the notice of
forferzare to be delivered to 4all known persons affected by
the forfeiture. Nocice shall be by ceruified mail or by such
fethed of secvice set out in Givision ILI of the rules of
civil procedure.

See. LL. NEW SECTION. 809.9 CLAIM FOR RETURN OF
FORFEITABLL PROPERTY.

1. A person rlaiming an ownership tvight in property
claimed to be forfeited to the state may rmeke applicasion Ior
ks zetgrn in the office of the clerx of courr for the county
in which the propecty <as seized, The application soball be
filed witnin thacty davs atrter the r2ceips of the notice of
forfeiture, and tailuze 1o fi1ie the application within th.s
b ime perl.oci tersringtas e 11Terest of the peoson.,

S, An appliearcen frr othe return of turfecrtable oroperiy
shel: state The specii_ o lLem Or 1i:2ms sguent, the naru~e and

the garne oL Lae clarmaants oLrteres: o the properiy, anc the

09y¢ "4'H
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graunds cpon which the claimant see<s to avoid forfeliture.

The wristan application snhatl be specific and arendments to
the appi:cation shall be liderally permitted, including an
anecdmen: rto coniorm to proof at the ¢lose of all evidence.
The fact that the proverty is inadmissible as evidence or ithat
it oray be suppcessed is nat grounds {of L3 rotusn.

3. The c¢laimant shall cause a copy of the apwlication to
be delives2d to the attorney for the state.

Sec. 12. NEW SECTION. 809,10 HEARING -- CLERK'S JRDER.

1. 1€ no application for the return of Eorfeitable
wroperty 1s timely rade pursuvant to section 80%.9, upon
application of the attorney for rthe state, tae cle¢k shall
entAt an arder transferring Litle to the state.

2. If an application for the return of forfeitable
procerty 158 timely made pursuant Lo section 80Y.9, the claim
shall be set for hearing and the hearing shall be held not
lass than five ot more than thirty days afrer the filing of
the clain and shall be tried to the courZz. 2ll claims to the
sape progperty shall be heacd in one proceeding unless it ig
shown that the ococeeding would result in prejudice to one or
mo:e of the parties. Tf the total walue of the property
so.ght %o be returned is less than five theousand dollacs, the
vioceedirg may be conducted Dy a magistrare or a distract
assoclate judge with appeal to be as in tae case of small
cleims, In all other cases, the hearing shall be conducted by
a districe judge. with appeal as provided in section 809.12.

3. Joon a funding by the court that the property is
forfeicac.e, the court spall enter an order cransfesring title
<0 the oisperty to the state.

Sec. 13, NEW SECTION. #09.1L PROCFDURES AT HEARING,

1. ¥Forfeiture 15 a 1wl wproceeding. AL the heariag ine
burden @ on the state to prove by a pregandéeraance af oe
ev_dence tnac kne propecty s forfeicanie.  However,

inriepror2 (s net dependent upon a peosecuzion for, or

, ¢ sraranal offerse and forlerrure praceedings

senarzte and distancr frem aay related Crominal eonian

House File 2460, p. 6

2. Cou:t appainted coungel, at the state's expense, 13 not
available yn forfeiture proreedings.  The altorney general o
county attorney may cepresent the state in all forfeiture
proceedings.

3. The costs tor a forfeiture action shall be as in the
case of criminal actioens filed by the county attocney.
Howevet, no costs for Iiling shall be assessed in a proceeding
where 0o <lain for retutn has been made,

4. The court may assess costs ajainst a losing party or
Apporiion costs againat the parties.

Sec. L4, HEW SECTION, 809.12 APPFRALS.

1. An appeal frem a judgnent of seizure or fourfeiture by a
district Judge shall be made within thirty davs after tne
entey of a judgment order. The aprneilant, othet than the
state. shall post a bond of a reasonable amount as the court
may fix and approve, conditioned to pay all costs of the
proceedings if the appellant is uwesuccessful on appeal. 7The
appellant, other than the state, may be requiced to post a
supetsedeas bond or other security, as the court finds to be
reasonabie, in ordar Ko stay the operation of & forfeirure
crdec.

2. If property forfeitable under tnis chapter is needed as
evidence in a criminal proceeding, it shall be retained under
the conlrol of “he prosecuting attorney, or the prosecuting
atrotney's designee, until such t1me as LLs use as evidence 1§
no lenger regquived,

Sec. 13, NEW S,
PROPLRTY.

CTION. 809.13 DISPOSITION OF PORFEITEU

1. Any gerson ndav.ig control over forfeited Droperty Shall
commynicate that f4act to the attorney genecral or tne attorrey
seneral v designee.

2. FPorcfeited pronetty act needed as evidence 1n a ¢riminal
cage snall e deliver=2d ro the devartmen: of just:ice, or, ugod
writien Jursarization of the atierney ceneral or rhe attorney

Ygenerdi s cesegrer, 0 protecty Cay be destroyed, sold, or
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gelivered to an appropriate agency for disposai in accordance
with this section.

3. Forfeited property may be used by the department of
justice in the enforcement of the criminal law, The
departrent may give. sell, or trade property Lo any other
state agency or to any other law enforcemant agency within the
state 1E. in the opinicn of the attorney general, it will
enhance law enforcement within the state.

4. rForfeited property which is not used by the department
of justice in the enforcement of the law may be requisitioned
by the cepactment of public safety or any law enforcement
ageacy within the state for use in eaforcing the criminal laws
of this state. Torfeited property not tequisitioned may be
delivered to the director of tne department of general
setvices to be disposed of in the same manner as property
received pursuant to section 18.15.

5. MNotwithstanding subsection 1, 2, 3, or &, forfeited
ptoperty which 1s:

a. A controlled substance or a simulated, counterfeit, or
iritation centrolled substance shall be disposed of as
provided in section 204.506.

b. A weapon ot ammunition shall be deposiied with the
denartment of public safety to be disposed of in accordance
with the crules of the department. All weapons or ammunition
may be beld for use in law enforcement, testang, or comparison
by the criminalistics laboratory, or destroyed.

¢. Material in violation of chapter 728 shail be
destroyed.,

d. >Property sub-ect to the rules of the conservation
cormission shaill be delivered to that comnission for disposal
in accordance with [ts rulies.

Sec. 6. WEW SECTION, 009.14 NONFORFEITABLE INTLRESTS --
PUGCHAST OF FORSEITID INTERESTS.

1. ieoperiy snél. not be forleited under 1nis chapter to

tre opxriznt of the tvterest of an ownec, orher than a joant

House File 2460, o. i0

tenant, wio had ne part in the commission of the crime and whe
nad ne krowledge of the criminal use or intended use of the
propecty. However, if it is established that the owner
permitted the use of the propecty under circumstances in which
a reascnable perscn should have ingquired into the intended use
of the preperty and that the owner failed to do s, there is a
rebuttable presumption that the owner kanew that the property
was intended to e used in the commiszsion of a crime.

2. Upcr receipt of forfeited property the attorney general
shall permit any owner or liennolder of record having a
nonforfeitable progettly interest in the property the
cpportunity to purchase the property interest forfelted. 1f
the owner or lienholder does not exacrcise the option under
this suvsection within thircy days the option is terxminated,
unless the time for exercising the opticn is extended by the
attocney genecal.

3. A person having a valid, recocded lien or property
intecest in forfeited property, which has not been repurchased
pursuant t¢ subsection 2, shall either be reimbursed to the
extent of the acnforfeitable i1nterest or to the extent that
the sale of the item produces sufficient revenue to do so,
whichever amount is less. The sale of forfeited property
shouid be conducted in a manner which is cormerclally
reasonable and calculated to provide a sufficient retuen to
cover tne costs of tae cale and reimburse any nonforfeitable
interest., ‘The walidity of a lien or propecty interest is
detecmined as of the date upon which property becomes
forfeitable.

4. This sect.on dces not preclude a civil suit by an owner
of an interes:y :n ferfeited property against the party who., by
criminal .se, caused -n2 property to become forfeited to the
state.

Sec. 17, HEA SECTION. §09.15% COMBINING PHROCEFDINGS.

cases 1avoiving seized property andé forfeitable
penterty,. the court mav crder that the proceedings be combkined

Yoy vurpeses of thiu crapter,
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Sec. 18. NEW SECTION. 809.16 RULEMAKING. ..
The attorney general may adopt, amend, or repeal rules
pursuant to chapter 17A to carry out the provisions of this

chapter.
Sec. 19. <Chapters 127 and 809A, Code 1985 and Code
Supplement 1985, and sections 204.505 and 204A.6, Code 1985,

are repealed.
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