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A BILL FOR

1 An Act relating to the rule of perpetuities.

2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
'SENATE FILE 433

5-3236
1 Amend Senate File 433 as follows: :
2 1. Title, line 1, by striking the word "of" and
3 inserting in lieu thereof the word "against”.
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Section 1. Section 558.68, Code 1983, 1s amended by
striking the section and inserting in lieu thereof the fol-
lowing:

558.68 PERPETUITIES.

1. A nonvested interest in property is not valid unless
it must vest, if at all, within twenty-one years after one
or more lives in being at the creation of the interest and
any relevant period of gestation.

2. a. In determining whether a nonvested interest would
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violate the rule against perpetuities in subsection 1, the
period of the rule shall be measured by actual events rather
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than by possible events, in any case in which that would
validate the interest. For this purpose, 1f an examination
of the facts in existence at the time the pericd of the rule
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begins to run reveals a life or lives 1in being within twenty-
one years after whose deaths the nonvested interest will

necessarily vest, if it ever vests, that life or lives are
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the measuring lives for purposes of the rule against
perpetulities with respect to that nonvested interest and that
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nonvested interest is valid under the rule.
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b. 1f no such life or lives can be ascertained at the
time the period of the rule begins to run, the measuring lives
for purposes of the rule are all of the following:

(1) The creator of the nonvested interest, if the pericd
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of the rule begins to run in the creator's lifetime.
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(2) Those persons alive when the period begins to run,

3]
~J

1f reasonable in number, who have been selected by the creator
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of the interest to measure the validity of the nonvested
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interest or, if none, those persons, 1f reasonable in number,
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who have a beneficial interest whether vested or nonvested
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in the property in which the nonvested interest exists, the
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grandparents of all such beneficiaries and the issue of such
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grandparents alive when the period of the rule begins to run,
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and those persons who are the potential appointees of a special
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power of appointment exercisable over the property in which .
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the nonvested interests exist who are the grandparents ox
issue of the grandparents of the donee of the power and alive
when the period of the rule begins to run.

{3) Those other persons alive when the period of the rule
begins to run, if reasonable in number, who are specifically
mentioned in describing the beneficiaries of the property
in which the nonvested interest exists.

(4) The donee of a general or special power of appoint-
ment if the donee is alive when the period of the rule begins
to run and if the exercise of that power could affect the
nonvested interest.

3. A nonvested interest that would violate the rule against
perpetuities whether its period is measured by actual or by
possible events shall be judicially reformed to most closely
approximate the intention of the creator of the interest in
order that the nonvested interest will vest, even though it
may not become possessory, within the period of the rule.

4. This section is applicable to all nonvested interests
created on, before, or after July 1, 1983.

EXPLANATION

The bill would adopt the "“wait-and-see" analytical apprecach,
to the effect that no nonvested interest would violate the
rule if the interest actually vests within the period of the
rule. This change would overturn the common law "might have
been" approach which has been adopted by the Iowa courts.
Under the “might have been" approach, nonvested interests which
actually vest within the periocd of the rule are nonetheless
invalidated because on the basis of facts which never occurred
but might have occurred, the interest might have vested too

remotely.
Lastly, the bill would empower the courts to reform a non-
vested interest which could not be saved by "wait~and-see"

so that it will actually vest within the period of the rule.
The court is directed to adopt whatever reformation will most
closely approximate the creator's intent. This bill takes
effect July 1 following its enactment.
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SENATE FILE 433

AN ACT
K[RELATIRG TO THE RULE AGAIKST PERPETUITIES.

RE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF [OwWhA:

section 1. Hegtian HH8.68, Code L4683, 1¢ amendnd by
striking the section and inserting in lieu thereof the fol-
lowing:

S38.68 PERFETUITIES.

1. A ponvested interest in property is not valid unless
Lt must vest, itf at all., within twenty-one years after one
or mere lives in being at the creation of the i1nterest and
any relevant period of gestation.

Z. a&. In deternmining whether a ronvested interest would
violate the rule against perpetuities in subsection 1, the
period of the rule shall be measured by actual events rather
than by possible events, @0 any Case Lh which that would
validate the interest. For this purpose, if an examination
of the facts in ¢existence at the time the period of the rule
begins to run revedls o life or lives in beiog within twenty-

one years after whose deaths the nonvested 1nterest will
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necessarily vest, 1f 1t ever vests, that lite or lives are
the measuring lives tor purposes of the tule agalnst
perpetuitles with respect to thet nonvested 1ntecest and Shat.
nonvested interest is valid under <he rule.

b. [f no such lite or lives can pe asCertained at the
time the pericd of the rule beging Lo run. the measuring lives
for purposes of the rule are all of the foilowing:

(1) The creator of the pnonvested iaterest, f the period
wof the rule baegins to run 1o the creator's Jiufetime.

{2) Those persons alive when the period begins Lo run,
1Y reasonable in aumber, wao have been scleated oy the creator
of the intercst to measure the validity of the nonvested
interest or, it none, these persons. 1t reasonable in number,
who have a benefizial interess whether vested or ponvested
in the property in which the nonvested interest wmxisls, the
grandparents of all sach beneficiaries and the i1ssue of such
grandparents alive when the period of the rule begins to run,
and those persons who are the potential appolntess of a special
power of appointment exeraisable over the propevty 1n whaich
the nonvested 1nterests exist who are the grandparents or
1ssue ot the grandparents of the donee of the power and alive
when the period of the rule begins to cun.

(3) Those other persons alive when the period of the rule
beging to run, Lf reasonable in number, who ate speciufically
mentioned in describing the beneficiaries of the property
Ltn which the nonvested interest exists.

14) The donee of & general or special power of appolni-
ment. Lf the donee is alive when the period of the rule beging
to run and if the axercise of that power could affect the
nonvested 1nterest.

3. A nonvested interest that would violate the tule against,

perpetuities whether 1ts period 1s measured by actual or by
possible events shall be judicially zeformed to most closely

approximate the iptenticn of the creator of the interest 1in
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order that the nonvested interest will vest, even though 1t .
may not become possessory, within the period of the rule.
4. This section 1s applicable to all nonvested interests

created on, before, or after July 1, 1983.

ROBRERT T. ANDERSON
President of the Senate

DONALD D. AVENSON
speaker of the House

I hereby certify that this bill originated in the Senate and
is known as Senate File 433, seventieth General Assembly.

K. MARIE THAYER
secretary of the Senate
Approved , 2., 1983

TERRY E. BRANSTAD

Governor



