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A BILL FOR

An Act relating to the definition of "best interest of the

child" during dissolution proceedings.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF I0WA:
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S.F. -2[& Y H.F.

Section 1. Section 59%8.1, Code 1983, is amended by adding
the following new subsection:
NEW SUBSECTION. 6. "Best interest of the child" includes,

but 1s not limited to, the opportunity for maximum continuous

physical and emotional contact possible with both parents,
unless direct physical or significant emotional harm te the
child may result from this contact. Refusal by one parent
to provide this opportunity without just cause shall be
considered harmful to the best interest of the child.
EXPLANATION

This bill defines "best interest of the child" as used
in dissolution proceedings.

The bill takes effect July 1 following its enactment.
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ENATE 4
wEBRUARY 28, 1984

SENATE FILE 2163
2160

Amend Senate Flle 2163 as follows:

1. Page 1, by inserting after line 9 the following:

"Sec. _ . Section 598.41, subsections 1 and 2,
Code 1983, are amended to read as follows:

1. The court, insofar as is reasonable and 1n
the best *R&erest interests of the c¢hild, shall order
the custody award, 1ncluding liberal visitation rights
vhere appropriate, which will assure a-mzre¥* the child
freguent-«nd the opportunity for the maximum continuing
physical and emotlonal contact with both parents after
the parents have separated or dissclved the marriage,
unless direct physical harm or significant emcotional
narm to the caild 1s likely to result from such contact
wlth one parent, and which will encourage parents
to share the rights and responsibilities of raising
the chiid. The court shall consider the denial by
cne parent of the c¢hild's opportunity for maximum
centinuing contact with the other parent, without
just cause, a signiiicant factor in determining the
proper custody arrangement. Uniess otherwise ordered
by the court in the custodv decree, both parents shall
have legal access to information concerning the child,
including but not limited to medical, educaticnal
and law enforcement records.

2. On the application of either parent, the court
shall consider granting jolnt custody 1n cases where
the parents do not agree to joint custody. If the
court does not grant joint custody under this
subsection, the court shall state-in-its-deeraxsn
the-reassns-feor-denying-3ornt-eustedy clte clear and
1 convincing evidence, pursuant to the factors in
sucsection 3, that joint custody 1s unreascnabdle
and act 1n the best interest of the child tc the
extent that the legal custodial reiationship between
the child and a parent should be severed. Betore
rullng upon the joint custody petition in these cases,
the court may require the parties to participate in
custody mediation counseling to determine whether
joint custody is 1n the best interest of the child.
The court may require the child's participation in
41 the mediation counseling insofar as the court
determines the child's participation 1s advisable.

The costs of custody mediaticn counseling shall
be paid in full or in part by the parties and taxed
as court costs.

Sec. . Sectlon 598.41, subsection 3, unnumbered
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paragraph 1, Code 1983, is amended to read as follgows:
In considering what custody arrangement under

exthe¥r subsection %-ex 2 is in the best interests

of the minor child, the court shall consider the
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foilcwing factors:

Sec. . Section 598.41, Code 1983, is amended
by adding the following new subsection before
subsection 4 and renumbering the subseguent
subsections:

NEW SUBSECTION. 4. Subsection 3 shall not apply
when parents agree to joint custedy.

Sec. __ . Section 598.41, subsection 4, Code 1983,
1s amended to read as follows:

4. Joint legal custody does not reguire joint
physical care. When the court determines such action
would be 1n the child's best irterest interests,
physical care may be given to one joint custodial
parent and not to the other. 1If one joint custodial
parent 1s awarded physical care, the court shall hold
that parent responsible for providing for the best
interests of the child. However, physical cars given
to one parent does not affect the other parent's
rights and recsponsibilities as a legal custodian of
the child. Rights and responsibilities as legal
custodian of the child include, but are not limited
to, equal particlpation in decisions afiecting the
cnild's legal status, medical care, education,
extracurricular activities, and religlous instruction.

Sec. . NEW SECTION. 598.42 REMOVAL OF CHILD
FROM STATE--PENALTY.

1. A parent with physical care custody of a child
for which a court has awarded visitation or custody
rights to a person other than the physical-care
custodial parent, shall not remove that ch:i:ld from
the state for the purpose of establishing a new
permanent residence unless the physical-care custodial
parent has given sixty days' prior written notice
of intention to move to the court and all other persons
having visitation or custody rights.

2. A person to whom the court has awarded a visita-
tion or custody right may, within sixty days of
notification of intention t¢ remove the child from
the state, petition the court for an order en30111ng
the pnySlCal care custodial parent from renov1ng
the child from the state. The case shall be given
calendar priority and handled expeditiously by tha
court.

3. In an acticn to enjoin the removal of a child
frem the state, the physical-care custodial parent
nes the burden of proving that the establishment of
the chiid's permanent residence outside the state
g in the best interest of the child. However, career
advancement of the physical-care custodizl parent
inciuding promotion, better employment opportunity,
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or career training shall be considered as a factor
in the best interest of the child.

4. A physical-care custodial parent who does not
provide sixty days' prior written notice of intention
to remove a child from the state, and s¢ removes the
child to the detriment of another person's visitation
or custedy rights, 1s guilty of a simple misdemeanor.

Sec. _ . The enactment of subsection 1 of section
598.41 constitutes a substantial change in
circumstances authorizing a court to modify a child
custody order pursuant to section 598.21 and chapter
598A."Y

2. Title page, by striking lines 1 and 2 and
inserting in lieu thereof the following: "“An Act
relating to child custody."

3. By renumbering as necessary.

S-5160 FILED BY COMMITTEE ON JUDICIARY
FEBRUARY 27, 1984 _ DONALD V. DOYLE, CHAIR
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SENATE FILE
G_5213 E 2163

_ _Amend amendment $-5160 to Senate File 2163 as
follows:

‘iné.7 By striking page 2, line 25, through page 3,

2. By renumbering as necessary.
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(AS AMENDED AND PASSED BY THE SENATE MARCH 5, 1984)
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A BILL FOR

1 An Rct relating to child custody.
2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

SENATE FILE 2163

H~-5868

Amend amendment B-5708 to Senate File 2163 as
amended, passed, and reprinted by the Senate, as
follows:

1. Page 2, line 22, by inserting after the word
"arrangement." the following: “The court shall also
consider the court's determination that one parent
has sacrificed, and cooperated significantly more
than the other parent to provide an adequate and
stable environment or is significantly more responsible
for causing disintegration of the proper environment
for the child for reasons unrelated to the child's
welfare in determining the proper custody arrangement.”

H-~5868 FILED MARCH 27, 1984 BY WOODS of Polk
Flircol sunt g Sl Ffax 5 i409 )
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SENATE FILE 2163
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H_.

1 Amend Senate File 2163 as amended, passed, and

2 reprinted by the Senate, as follows:

3 1. Page 1, line 25, by inserting after the word

g "arrangement." the following: “The court shall also
6

7

8

9

consider the court's determination that one parent
nas sacritficed, and cooperated significantly more
than the other parent to provide an adeguate and
stable environment or is significantly more responsible
for causing disintegration of the proper environment

10 for the child for reasons unrelated to the child's

11 welfare 1n determining the proper custody arrangement.'”

H-5869 FILED MARCH 27, 1984 BY WOODS of Polk
Fonrt 3/2?(51 rgre )
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Section 1. Section 598.1, Code 1983, is amended by adding
the following new subsection:
NEW SUBSECTION. 6. "Best interest of the child" includes,

but is not limited to, the opportunity for maximum continuous
physical and emotional contact possible with both parents,
unless direct physical or significant emotional harm to the
child may result from this contact. Refusal by one parent
to provide this opportunity without just cause shall be
considered harmful to the best interest of the child.

Sec. 2. Section 598.41, subsecticns 1 and 2, Code 1983,

are amended to read as follows:
L - - ]

1. The court, insofar as is reasonable and in the pest
k-

tnterest interests of the child, shall order the custody

award, including liberal visitation rights where appropriate,
which will assure a-mirer the child €requent-and the
cpportunity for the maximum continuing physical and emotional

contact with both parents after the parents have separatea

or dissolved the marriage, unless direct physical harm or

significant emotional harm to the child is likely to result

The child. The court shall consider the denial by one parent
of the Child's OPpOrtunity fOX Maximum CONtinuing contace

otherwise ordered bz the court in the custodz decreei botR

garents shall have 1ega1 access to information concerninﬂ
the child, including but not limited to medical= educational

and law enforcement records.

2., On the application of either B?rent, the court shall

e N L - T
consider granting joint custody in cases where the parents
do not agree to joint custody. If the court does not grant

ﬁoint custodﬁ underuthlslsubsectlon, the_court shall state
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subsection 3, that joint custody is unreasonable and not in
the best interest of the child to the extent that the 1egar

relationship between the Chlld and a parent snould

L RS S

Betore ruling upon the joint custody petition
MJ m]m
in these cases, the court may require the parties to
o

be severed.

participate in custody mediation counseling to determine
L e R

whether joint custody is in the best interest of the child.
ml;_J_I_Jw
8 The court may require the child's participation in the
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mediation counseling insofar as the court determines the
e ey T L

T R g R
10 child's participation is advisable.
T T i N AR TR R IR S
11 The costs of custody mediation counseling shall be paid
—— e e Ll b Aot 2l
12 in full or in part by the parties and taxed as court costs.

13 Sec. 3. Section 598.41, subsection 3, unnumbered paragraph
L e e T SRR - I
14 ], Code 1983, is amended to read as follows:
15 In considering what custody arrangement under exrther
16 subsection #-e¥ 2 is in the best interests of the minor child,
(- . e i —
17 the court shall consider the following factors:

18 Sec. 4. Section 598.41, Code 1983, is amended by adding

19 thé fSiiaxggdwﬁew'Sﬁbééction beforé éuﬁsectionﬂﬁléné

20 renumbering the subsequent subsections:
21 NEW SUBSECTION. 4. Subsection 3 shall not apply when

22 parents agree to JOINt custoqy.
23 'Séé;'glwléécgggﬁ”§98:4i}.Subsection 4, Code 1983, is amended
24 to read as follows:
25 4. Joint legal custody does not reguire jOint‘Ph{§§ﬁ§}

26 care.” When the court determines such action wo?}q"bﬁmiﬂmﬁb?

7 child’s best rnterest interests, physical care may be given

it < g = e

to one joint custodial parent and not to tne other. 1T one

31 Interests of the chiid. However, p

w-—;—_;___+ TR
32 parent does not affect the other Earent's rlghts and

33 responsibilities as a legal custodian of the child. Rights
34 and responsibilities as legal custodian of the child include,

e e e S e T st ot S e ke s o T S

35 but are not limited to, equal participation in decisions

care given to one
]
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affecting the child's legal status, medical care, education,

extracurricular activities, and religious instruction.

Sec, 6. The enactment of subsection 1 og section 598.41
.~/ - - " . ]

constitutes a substantial change in circumstances authorizing

a court to modify a child custody order pursuant to section
e .- _____________________________ ]
598.21 and chapter 598A.
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. SENATE FILE 2163
:.I'708

Amend Senate File 2163 as amended, passed, and
reprinted by the Senate as follows:

1. Page 1, line 5, by striking the word "contact"
and inserting in lieu thereof the words "parental
interaction and involvement!.

. 2. By striking page 1, line 10 through page 3,
line 2, and inserting in lleu thereof the follow1ng

"Sec. 100. Section 598.41, Code 1983, is amended
by striking the section and 1nserting in lieu thereof
the following:

598.41 CUSTODY QOF CHILDREN.

1. The court shall order an award of custody,
pursuant to the best interest of the child, which
will assure a minor child the maximum opportunity
to continue the relationship which existed with each
pvarent before the separation or dissolution of
marriage. Unless demonstrated by clear and convincing
evidence that such frequent ané continuing contact
> and involvement with both parents after the parents

have separated or dissolved the marriage is contrarv
to the best interest of the child, the custody award
shall specify frequent and continuing care and contact
with both parents and preserve the rights and
\ responsibilities of each parent as legal custodian
of the child. The custody award shall encourage the
parents to share the rights and responsibilities of
raising and nurturing the child.

2. Unless otherwise ordered by the court in the
custody decree, both parents shall have legal access
to information concerning the child, including but
not limited to medical, educational, and law
enforcement records. 1If the custody decree restricts
the noncustodial parent's access to information
concerning the child, the custodial parent shall
deliver to each affected provider of information a
certified copy of the restriction. The provider of
information shall restrict access onlv 1f a certified
copy has been so delivered. 1f the court subsequently
orders modification or removal of the restriction,
the noncustodial parent shall deliver to each affected
provider of information a certified copy of the order
and the provider shall thereafter restrict access
only as required under the order.

3. On the application of either parent, the court
shall consider granting joint custody in cases where
the parents do not agree to joint custody. If the
7 court does not grant joint custody under this
subsection, the court shall cite c¢lear and convincing
evidence that joint custody is contrary to the best
interest of the child. Before ruling upon the joint

-1-
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custody petition 1ln these cases, the court may regulre
Liie parties to particlpate in a home studv or med:iation
cGunsering to determine whetfher joint custody 1s 1in
nne¢ nest interest of the chilé. The court may regu:ire
the child's Ha:t'cLya 10n 1n the home study or
medlaticon counseling insofar as the court determines
that the child's participaticn 1s advisable.
The costs of the home study or mediation counseling

nzli be pald in full or in part by the parties and
taxed as court costs.
4. Wwhen parents agree on a specific joint custody
‘angement, the court shall order an award of custody
ch contirms that arrangement. The court shail
.s:der one parent's unreasonable and obdurate
;.3tance to ]o;nt custody to be a factor which shal:
h in favor of awarding physical care or sole

stody to the other parent. The court shall ccns:ider
e denial by one parent of the ch:ild's maximum
ortu“¢ty for contlnuous 1nteraction and involvement
h the other pure;v, without just cause, 2
gnificant factor in determining the proper custodv
angemen

5. Joint legal custody does not regulre joint
physical care. When the court determines such action
would be 1n the best interest of the c¢hild, physmpax
Care may be given to one jJolnt custodlal parent and
not to the other. However, pnysical care glven to
one parent does not aifect the other parent's rights
and responsibilities as legal custodian of the ch:ild.
Ri1ghts and resp0n51ull=t1es of the LegaL custodian
1nclude, but are not limited to, equai participat:on
in decisions affecting the child's iegal status,
medical care, education, out-of-school activities,

ind rellgious or moral instruction. If one joint
custodlal parent 1s awarded pnysical care, the court
shall hold that parent responsible for aliowing the
child continuing physical and emotional 1nvclvement
and interaction with the other parent. On the request
of the nonprimary care parent, unless determined to
oe contrary to the best interest of the child, the
court shall award at least one annual period of
extended parental care to the nonprimary care parent.
6. WHen the parent awarded custody or physical

the child cannot act as custodian or caretaker
ause the parent has died or has been judicially
udged 1lncompetent, the court shall award custody
‘uclng pny51ca1 car e of the child t¢ the surviving
ent unless the court finds that such an award 1is

in the chiid's best interests."
Page 3, by striking lines 3 throuah & and

ase Three
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inserting in lieu *thereof the rol1ow1ng

] "Sec. . The enactment of section 100 of this

AaCt constiItutes a substantial change 1n cilrcumstances
authorizing a court to modify a child custody order
pursuant to section 598.21 and chapter S598A when the
custodial parent is leaving the state with the child

or when the noncustodial parent requests a modification

c¢f{ the court order for joint iegal custody."

15708 PILED MARCH 15, 1984 BY CLARK of Cerro Gordo




SENATE FILE ZEOU

A ACT
RELATIKG TC CHILD CUSTIDY.

2E 11 ENACTED BY THE GFNERAL ASSEMBLY OF THE STAYE OF LOWA:

Section L. Seclion 598.1, Code 1982, 16 areaded by adding
the Following new subsection:

NEW_SUBSECTION. 6. "Best interest of the child” 1ncludes,
but. 1% not. limited to, the opportunlity for maximum contiauousn
physical and emotional contact posstble with both pavents,
unless direct physical or signiticent enotional haro to the
2nild may result from this contact. FERefusal by one parent
to previde this opportunity without just caune saall be
considered harmfu! to the best interest of the chiid.

Sex. 2. Section 598,41, subscctions 1 and 2, Code 14983,
are amended to read as follown:

1. The court, insofar as 15 reasonable and in the best
sntorent interests of the cnild, shall vrder the custody
award, inzluding liberal visitation rights where appropriate,
which W1ll assure a-miner the child freguent-andg the

contact with both parents after the paireats have separated
or distolved the marviage, unless direct physical harm ot
significant emotional harm to the child iz like:y to result

from such gontact with one parent, and which will encourage

parents to share the tights and responsibilities 0f raising
the shild. The court shall consider ths dental by one patent

of the child's opportunity for maxlimum coplinuing centact

with the other parent, without just cause, & sigaiticant

tacror in deterniming the proper custody arrangement. nless
otherwise ordered by the court in the castody decree, both
parents shaill have legal accens to informaticn concerning

the child, 1ncluding but not lunitted to redicai. educaticnal

and law enforcement records.

senate File 2163, B 2

2. ©On the application of eather parent, the court shalg
consader grantaing joint custody in cases where the parents
do not agree Lo joint custody. Tt the court does not grant
joLnt custody undes this subsection, the court shall seake
rA-bba-dedrstan-themroanond-far-denyray-3atnt-anatedy ciLte

clear and copvincing evidence, purswant_to the factors o

subsertion 3, that_juint crstody ig_unreasonable and_not in
the bhest inteyest ot the child te the exfent thaat_the legal

custodial telationship between the child and a parent_should

be severed. Before ruling uponr the Joint custody petision
In these cansen, Lhe court may rejuire the carties o
participate 1n custady nedlatlon counseling to determine
whether jolnt custody 1s 1n the best anterest ot the child.
The codrt may reguire the ohild's participat:on in the
modLatlon counseling ansofar as the court Jetermines the
child's parsicipataion 1 agvisable.

The costs of custedy aediatiron counseling shall he pard
1 fnll wr in opart by fae pattiss and taxed as Court <odts.

sec, 3. Sectisn S98.3Y suouection 3. unaurbered paragraph

Code 1567, 1w ama2nded 10 vead as follows:

In considering what custody atvdngement under esther
subsectilon +-ar 2 Lo an the best ioterests of the ninor child,
the cours shall sonsider the following tactors:

Sec. 4. seciior %985 .41, Cfode 1913, 16 arended by adding
trhe following new subsection before sunsection ¢ and
tenutibering the subcequent subsectlions:

HNEW SUBSECTION. 4. subsectaon 3 shali not apply when
parents agree Lo juint custody.

sec. 5. Sestron H9B.41, subsection <. Code 1983, 15 amended
to read as tollows:

4. Ioint ieqal custody doesn aot require joint physaiual
sare.  wken the court deternines sach action would be 1 the
child's hewt suterest 1ntorects, physical care may be guven

Lo ona Joint custodial patent and pot LG the other 1P ong

jornt cnstedsal narent D8 avarded physical care, the coust

snall hold that parent

intereats_of the child. Howeve:r. physical care gLvern Lo one
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Senate File 2163, P. 3

parent does not affect the other parent's rights and .
responsibilities as a legal custodian of the child. Rights
and responsibilities as legal custodian of the child include,

but are not limited to, egual participation in decisions

affecting the child's legal status, medical care, education,

extracurricular activities, and religious instruction.

Sec. 6. The enactment of subsection 1 of section 598.41
constiltutes a substantial change 1n circumstances authorizing
a court to modify a child custody order pursuant te section
598.21 and chapter S598A.

ROBEKT T. ANDERSON

Fresident of the Senate

DONALD D. AVENSON
Speaker of the House

I hereby certify that this bill originated 1n the Senate and

15 known as Senate File 2163, Seventieth (General Assembly.

/a\ K. MAKJE THAYER

- Secretary of the Senate
Approved b@ﬂof /L ., 1984
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TERRY E. BRANSTAD

Governor




