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DIVISION 1
GENERAL PROVISIONS
Section 1. NEW SECTION. 507C.1 SHCRT TITLE-~CONSTRUCTION-

-PURPOSE.

1. This chapter shall be cited as the "Insurers
Supervision, Rehabilitation, and Ligquidation Act'.

2. This chapter shall not be interpreted to limit the
powers granted the commissioner by any other law.

3. This chapter shall be liberally construed to effect
the purpose stated in subsection 4.

4. The purpose of this chapter is the protection of the
interests cf insured, claimants, creditors, and the public,
with minimum interference with the normal prerogétives of
the owners and managers of insurers, through all of the
following:

a. Early detection of a potentially dangerous condition
in an insurer and prompt application of approprilate corrective
measures.

b. Improved methods for rehabilitating insurers, involving
the cooperation and management expertise of the insurance
industry.

c. Enhanced efficiency and economy of liquidation, through
clarification of the law, to minimize legal uncertainty and
litigation.

d. Equitable apportionment of any unavoidable loss.

e. Lessening the problems of interstate rehabilitation
and liquidation by facilitating cooperation between states
in the liquidation process, and by extending the scope of
personal jurisdiction over debtors of the insurer outside
this state.

f. Regulation of the insurance business by the impact
cof the law relating to delinguency procedures and substantive
rules on the entire insurance business.

Sec. 2. NEW SECTION. 507C.2 DEFINITIONS. As used in
this chapter, unless the context otherwise requires:
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1. "Ancillary state" means a state other than a domiciliary
state,

2. "Commissioner" means the commissioner of insurance.

3. "Creditor" is a person having a claim against an
insurer, whether the claim is matured or unmatured, liquidated
or unliquidated, secured or unsecured, absolute, fixed or
contingent.

4. "Delingquency proceeding” means a proceeding instituted
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against an insurer for the purpose of liguidating,
rehabilitating, reorganizing or conserving the insurer, and

a summary proceeding under section 507C.9 or 507C.10. '"Formal
delinquency proceeding" means any liquidation or rehabilitation
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proceeding.

S. "Doing business" means any of the following acts,
whether effected by mail or otherwise:

a. The issuance or delivery of contracts of insurance
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to persons resident in this state.
b. The solicitation of applications for the contracts,

or other negotiations preliminary to the execution of the
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contracts.

c. The collection of premiums, membership fees,
assessments, or other consideration for the contracts.

d. The transaction of matters subseguent to execution
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of the contracts and arising out of them.

e. Operating as an lnsurer under a license or certificate
of authority issued by the insurance department.

6. "Domiciliary state" means the state in which an insurer
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1s 1ncorporated or organized, or, in the case of an alien
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insurer, 1ts state of entry.

7. YFair consideration" is given for property or obligation
when either of the following is present:

a. When in good faith property is conveyed or services
are rendered or an obligation 1s incurred or an antecedent
debt 1is satisfied in exchange for the property or obligation,
as a fair equivalent therefor, and in good faith.
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b. Wwhen the property or obligation is received in good

faith to secure a present advance or antecedent debt in amount
not disproportionately small as compared to the value of the
property or obligation obtained.

8. '"Foreign country" means another jurisdiction not in
a state.
9. ™"General assets" means all property, real or personal,

not specifically mortgaged, pledged, deposited, or otherwise
encumbered for the security or benefit of specified persons
or classes or persons. As to specifically encumbered prop-
erty, "general assets" includes all property or its proceeds
1n excess of the amount necessary to discharge the sum or
sums secured by the property or its proceeds. Assets held
in trust and on deposit for the security or benefit of all
policyholders or all policyholders and creditors, 1n more
than a single state, shall be treated as general assets.

10. ™"Guaranty association" means the lowa insurance
guaranty association created in chapter 515B and any other
similar entity either presently existing or to be created .

by the general assembly for the payment of claims of insclvent
insurers. "Foreign guaranty association" means a similar
entity presently existing in or to be created in the future

by the legislature of any other state.

11. "Insolvency" or "inseclvent" means either of the fol-
lowing:

a. For an insurer that it is unable to pay its obliga~
tions when they are due, or when its admitted assets do not
exceed its liabillities plus the greater of:

(1) Any capital and surplus required by law for its or-
ganization.

(2) The total part or stated value of its authorized and
issued capital stock.

b. As to an insurer licensed to do business in this state
as of the effective date of this Act which does not meet the
standard established under paragraph “a" the term "insolvency" .
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or “insolvent" shall mean, for a period not to exceed three
years from the effective date of this Act, that it is unable
to pay its obligations when they are due or that its admitted
assets do not exceed 1ts liabilities plus any required capital
contribution ordered by the commissioner under provisions

of the insurance law.

For purposes of this subsection "liabilities shall include
but not be limited to reserves required by statute or by the
insurance department’'s rules or specific regquirements imposed
by the commissioner upon a company at the time of or subsequent
to admission. '

12, "Insurer" means a person who has done, purports to
do, 1s doing or 1is licensed to do insurance business, and
is or has been subject to the authority of, or to liguidation,
rehabilitation, reorganizatlon, supervision, or conservation
by an insurance commissioner. For purposes of this chapter,
any other person included under section 507C.3 1s an insurer.

13. '"pPreferred claim" means a claim with respect to which
the terms of this chapter grant priority of payment from the
general assets of the insurer.

14. ‘"“Receilver" means receiver, liquidator, rehabilitator,
or conservator as the context reguires.

15. "Reciprocal state” means a state other than this state
in which section 507C.18, subsection 1, sectlions 507C.52 and
507C.53 and sectilons 507C.55 through 507C.57 are in force,
and in which provisions are in force reguiring that the
commissioner or eguivalent cfficial be the receiver of a
delinguent insurer, and in which some provision exists for
the avoldance of fraudulent conveyances and preferential
transfers. t

16. “Secured clain" means a claim secured by mortgage,
trust deed, pledge, deposit as security, escrow, or otherwise,
but not including special deposit claims or claims against
general assets. The term also includes claims which have
become liens upon specific assets by reascn of judicial pro-
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cess.

17. "“Special deposit claim" means a claim secured by a
deposit made pursuant to statute for the security or benefit
of a limited class or classes of persons, but not including
a claim secured by general assets.

18. ‘“State" means a state, district, or territory of the
United States and the Panama Canal Zone.
19. "Transfer" shall include the sale and every other

direct or indirect mode of disposing of or of parting with
property or with an interest in property, or with the
possession of property or of fixing a lien upon property
or upon an interest in property, absolutely or conditionally,
voluntarily, by or without judicilal proceedings. The retention
of a security interest to property delivered to a debtor is
a transfer by the debtor.

Sec. 3. NEW SECTION. 507C.3 APPLICARILITY. This chapter
may be applied to any of the following:

1. Insurers who are doing or have done insurance busi-
ness in this state, and against whom claims arising from that
business may exist now or in the future.

2. Insurers who purport to do insurance business in this
state.

3. Insurers who have insureds whe are residents in this
state.

4. Other persons organized or in the process of organizing
with the intent to do insurance business in this state.

5. Nonprofit health service corporations and all fraternal
benefit societies and beneficial societies subject to chapters
512, 512A, and 514.

Sec. 4. NEW SECTION. 507C.4 JURISDICTION AND VENUE.

1. A delinguency proceeding shall not be commenced under

this chapter by a person other than the commissioner. A court
shall not have jurisdiction over a proceeding under this
chapter commenced by a person other than the commissioner.

2. A court shall not have jurisdiction over a petition

-5-
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praying for the dissolution, liquidation, rehabilitation,
sequestration, conservation or receivership of an insurer,

or praying for an injunction or restraining order or other
relief preliminary to, incidental to or relating to such pro-
ceedings other than pursuant to this chapter.

3. A court having jurisdiction of the subject matter has
jurisdiction over a person served pursuant to the lowa rules
of civil procedure or other applicable provisions in an ac-
tion brought by the receiver of a domestic insurer or an alien
insurer domiciled in this state for any of the following:

a. In an action on or incident to an obligation if the
person served 1s obligated to the insurer in any way as an
incident to an agency or brokerage arrangement that may exist
or has existed between the insurer and the agent or broker.

b. In an action on or incident to a reinsurance contract
if the person served 1is a reinsurer who has at any time writ-
ten a policy of reinsurance for an insurer against which a
rehabilitation or liquidation order is in effect when the
action is commenced, or 1s an agent or broker of or for the

reinsurer.
c. In an action resulting from a relationship with the
insurer, 1if the perscn served is or has been an officer,

manager, trustee, organizer, promoter, or person in a posi-
tion of comparable authority or influence in an insurer against
which a rehabilitation or liquidation order is in effect
when the action 1s commenced.

4. If the court on motion of a party finds that an ac-
tion should as a matter of substantial justice be tried in
a forum outside this state, the court may enter an order to
stay the proceedings cn the action in this state.

5. All action authorized in this chapter shall be brought
in the district court in Polk county.

Sec. 5. NEW SECTION. 507C.5 INJUNCTIONS AND ORDERS.

1. A receiver appointed in a proceeding under this chap-

ter may at any time apply for, and any court of general

-~




s
O W W N e W N

—
W

RS S T S I SR S T i o
W & = O O W~ N

24
25
26
27
28
29
30
w31
32
33
34
35

H.E. Ab01

jurisdiction may grant, restraining orders, preliminary and

permanent injunctions, and other orders as necessary to prevent

any of the following:

a. The transaction of further business.

b. The transfer of property.

c. Interference with the receiver or with a proceeding
under this chapter.

d. Waste of the insurer's assets.

e. Dissipation and transfer of bank accounts.

f. The institution or further prosecution of any actions
or proceedings.

g. The obtaining of preferences, judgments, attachments,
garnishments, or liens against the insurer, its assets or
ite poliecyholders.

h. The levying of execution against the insurer, its as-
sets or 1ts policyholders.

i. The making of a sale ¢xr deed for nconpayment of taxes
or assessments that would lessen the value of the assets of
the insurer.

J.- The withholding from the receiver of books, accounts,
documents, or other records relating to the business of the
insurer.

k. Any other threatened or contemplated action that might
lessen the value of the insurer's assets or prejudice the
rights of policyholders, creditors, or shareholdexs, or the
administration of a proceeding under this chapter.

2. A recelver may apply to a court outside of the state
for the relief described in subsection 1.

Sec. 6. NEW SECTION. 507C.6 COQOPERATION OF OFFICERS,
OWNERS, AND EMPLOYEES--FENALTY.

1. As used 1in this section:

a. "Person" includes a person who directly or indirectly
exXercises control over activities ¢f an ilnsurer through a
holding company or other affiliate of the insurer.

b. "To cooperate" includes, but is not limited to, any

-7
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1 of the following:
2 (1) To reply promptly in writing to an inquiry from the

3 commissioner requesting a reply.

4 (2) To make available to the commissioner books, accounts,
5 documents, or other records, information or property of or

6 pertaining to the insurer and in the person's possession,

7 custody or control.

8 2. An officer, manager, director, trustee, owner, employee,

9 or agent of an insurer, or any other persons with authority
10 over or in charge of any segment of the insurer's affairs,
il shall cooperate with the commissicner in a proceeding under
12 this chapter or any investigation preliminary to the pro-
13 ceeding.

14 3. A person shall not obstruct or interfere with the

15 commissioner in the conduct of a delinguency proceeding or

16 an investigation preliminary or incidental to a delinguency

17 proceeding.

18 4. Thls section does not abridge otherwise existing legal
' 19 rights, including the right to resist a petition for liguida-

20 tion, other delinguency proceedings, or other orders.

21 5. A person included within subsection 2 who fails to

22 cooperate with the commissioner, or a person who obstructs

23 or 1nterferes with the commissioner in the conduct of a de-

24 linquency proceeding or an lnvestigation preliminary or in-

25 cidental to a delinguency proceeding, or who violates a valid

26 order the commissioner issued under this chapter is:

27 a. Guillty of an aggravated misdemeanor; and

28 b. After a hearing, subject to the imposition by the

29 commissioner of a civil penalty not to exceed ten thousand

30 dollars and subject to the revocation or suspension of

31 insurance licenses issued by the commissioner.

32 Sec. 7. NEW SECTION. 507C.7 BONDS. In a proceeding

33 under thic chapter, the commissioner and the commissioner's

34 deputies shall be responsible on their official bonds for
" 35 the faithful performance of their duties. If the court deems
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1t cesirable for the proteciiocn of the assets, it may require
an addizionzl pord from the commlssioner or the commissioner's .
geputies. The bonds shall be paid for out of the assets of
the 1nsurer as a cost cf administration.

Sec. 8. NEW SECTION. 5C7C.8 CONTINUATION OF DELINQUENCY
PROCEELDINGS. A proceeding commenced before the effective
date of this Act shall be deemed to have commenced under this
Act for the purpose of ccnducting the proceeding thereafter.
However, in the discretion ¢f the commissioner the proceeding
may ke continued, in wﬁole or in part, as 1t would have con-
tinued had this Act not been enacted.

DIVISION 1I
SUMMARY PROCEEDINGS

ec. 9. NEW SECTION. S507C.9 SUMMARY ORDERS AND SUPER-

VISION PROUCEEDINGS--PENALTY.

-

in

If after a hearing heid under subsection 5, the com-
missioner determines that a domestic insurer has committed
or engaged in, or is about to commit or engage 1n, an act,
practice, or transaction that would subject it to delinquency .
proceadiags under *his chapter, the commissioner may make
und serve upon the insurer and any other persons involved
orders as are reasonably hecessary to correct, eliminate,
or remedy the conduct, condition, or ground.
Z. If the commissioner upon reasonable cause determines
that a cdomestic insurer is in a condition as to render the
continuance of its business hazardous to the public or to
holders of its policles or certificates of insurance or 1if
the domestic insurer gilves its consent then the commissioner
shall do both of the following:
a. Notify the insurer of the determination.
b. F
sioner's requirements to abate the determination. ‘

-

3. If the commissioney makes a determination to supervise

urnish to the insurer a written list of the commis-

an insurer subject %fto an ordexr under subsection 1 or 2, the
comm:ssioner shall nctify the insurer that it is under the .
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supervision of the commissioner. During the period of super-
vision, the commissioner may appoint a supervisor to supervise
the insurer. The order appointing a supervisor shall direct
the supervisor to enforce orders issued under subsections

1 and 2 and may also require that during the period of
supervision, the insurer shall not do any of the following
without the prior approval of the commissioner or the
commissioner's supervisor:

a. Dispose of, convey or encumber its assets or its busi-
ness 1n force.

b. withdraw from its bank accounts.

Lend its funds.

Invest its funds.

Transfer its property.

Incur any debt, obligation or liability.

Merge or cocnsolidate with another company.

Enter into a new reinsurance contract or treaty.

1. Write new or renewal business.

4. An insurer subject to an order under this section shall
comply with the lawful requirements of the commissioner and,
if placed under supervisior, shall have sixty days from the
date the supervision order 1is served within which to comply
with the requirements of the commissioneyx. If the insurer
fails to comply, the commissioner may institute proceedings
under section 507C.12 or 507C.17 to have a rehabilitator or
liguidator appointed or extend the period of supervision.

5. The notice of hearing and any order issued pursuant
to subsection 1 shall be served upon the insurer pursuant
to chapter 17A. The notice of hearing shall state the time
and place of hearing, and the conduct, condition or ground
upon which the commissioner would base an order. Unless
mutually agreed between the commissioner and the insurer,
the hearing shall occur not less than ten days nor more than
thirty days after notice is served and shall be either 1n

Polk county or in some other place convenient to the parties

-10-~
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to be designated by the commissioner. All hearings under
subsection 1 shall be confidential unless the insurer requests

a public hearing.

6. a. An insurer subject to an order under subsection
2 may request a hearing to review that order. The hearing
shall be held as provided in subsection 5. The request for
a hearing shall not stay the effect of the order.

b. If the commissioner issues an order under subsection
2, the 1insurer may waive a commissioner's hearing and apply
for immediate judicial relief by means of any remedy afforded
by law without first exhausting administrative remedies.
Subsequent to a hearing, a party to the proceedings whose
interests are substantially affected is entitled to judicial
review of any order issued by the commissioner.

7. During the period of supervision the insurer may re-
quest the commissioner to review an action taken or proposed
to be taken by the supervisor by specifying the reasons the
action complained of is believed not to be in the best in-
terest of the insurer. .

8. 1If a person has violated a supervision order issued
under this section which was in effect, the person is liable
to pay a civil penalty imposed by the district court not to
exceed ten thousand dollars.

9. The commissioner may apply for and any court of general
jurisdiction may grant restraining orders, preliminary and
permanent injunctions, and other orders as necessary to enforce
a supervision order.

Sec. 10. NEW SECTION. 507C.10 SEIZURE ORDER.

1. With respect to a domestic insurer the commissioner

may file in the district court a petition alleging all of
the following:

a. That there exist grounds that would justify a court
crder for a formal delinquency proceeding against an insurer
under this chapter.

b. That the interests of policyholders, creditors, or .

-11-
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the public will be endangered by delay.

c. The contents of an order deemed necessary by the com-
nissioner.

2. Upon a filing under subsection 1, the court may issue,
ex parte and without a hearing, the requested order which
shall direct the commissioner to take possession and control
of all or a part of the property, books, accounts, documents,
and other records of an insurer, and of the premises occupied
by it for transaction of its business, and until further order
of the court enjoin the insurer and its officers, managers,
agents, and employees from disposing of the insurer's property
and from transacting of the insurer's business, except with
the written consent of the commissioner.

3. The court shall specify in the order the duration of
the ordexr. The duration shall be the time the court deens
necessary for the commissioner to ascertain the condition
of the insurer. Upon motion or on its own, the court may
from time to time hold hearings as it deems desirable after
notice as it deems appropriate, and may extend, shorten, or
modify the terms of the seizure order. The court shall vacate
the seizure order 1f the commissioner fails to commence a
formal proceeding under this chapter after having had a
reasonable opportunity to do so. An order of the court
pursuant to a formal proceeding under this chapter shall
automatically vacate the seizure order.

4. Entry of a seizure order under this section is not
an anticipatory breach of a contract of the insurer.

5. An insurer subject to an ex parte order under this
section may petition the court after the issuance of the order
for a hearing and review of the order. The court shall hold
the hearing and review not more than fifteen days after the
request. A hearing under this subsection may be held pri-
vately in chambers. Upon request of the insurer the hearing
shall be held privately in chambers.

6. If at any time after the issuance of an order under

-12-
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this section it appears to the court that a person whose in-
terest is or will be substantially affected by the order did
not appear at the hearing and has not been served, the court
may order that notice be given. An order that notice be given
shall not stay the effect of any order previously issued by
the court.

Sec. 11. NEW SECTION. 507C.11 CONFIDENTIALITY OF HEAR-
INGS. Notwithstanding chapter 68A, in all administrative
proceedings pursuant to sections 507C.9 and 507C.10 all records
and documents pertaining to or a part of the record of the
proceedings are confidential except as is necessary to obtain
compliance with a proceeding. However, the records may be
released if either of the following:

1. The insurer requests that the records be made public.

2. After a hearing on the issue with the parties to the
proceeding, the court orders that the records be made public.

DIVISION 111
FORMAL PROCEEDINGS

Sec. 1l2. NEW SECTION. 507C.12 GROUNDS FOR REBABILITA~
TION. The commissioner may petition the district court for
an order to rehabilitate a domestic insurer or an alien in-
surer domiciled in this state on any of the following grounds:

1. The insurer is in a condition that the further transac-

tion of business would be financially hazardous to its policy-
holders, creditors, or the public.
2. There is reasonable cause to believe that there has
been embezzlement from the insurer, wrongful sequestration
or diversion of the insurer's assets, forgery or fraud af-
fecting the insurer, or other illegal conduct in, by, or with
respect to the insurer that, if established, would endanger
assets in an amount threatening the solvency of the insurer.
3. The insurer has failed to remove a person, whether
an offlicer, manager, general agent, employee, or other person,
who in fact has executive authority in the insurer, if the

person has been found after notice and hearing by the com-

-13-
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missioner to be dishonegt or untrustworthy in a way affecting
the insurer's business.

4. Control of the insurer is in a person or persons found
after notice and hearing to be untrustworthy. Control may
be by stock ownership or by other means and may be direct
or indirect.

5. A person who 1n fact has executive authority in the

® ~ o e W

insurer, whether an officer, manager, dgeneral agent, director

O

or trustee, employee, or other person has refused to be

[
o

examined under cath by the commissioner concerning the

[
-

insurer's affairs, in this state or elsewhere, and after

b
3]

reasonable notice of the fact the insurer has falled promptly
13 and effectively to terminate the employment and status of
14 the person and all the person'’s influence on management.
15 6. After demand by the commissioner under chaptex 507
16 or under this chapter, the insurer has failed to promptly
17 make available for examination any of its property, books,
18 accounts, documents, or other records, or those of a subsidiary
. 19 or related company within the control of the insurer, or those
20 of a person having executive authority in the insurer so far
21 as they pertain to the 1insurer.
22 7. Without first obtaining the written consent of the
23 commissioner, the insurer has transferred, or attempted to
24 transfer, in a manner contrary to chaptexr 521 or 521A, sub-
25 stantially its entire property or business, or has entered
26 i1nto a transaction the effect of which is to merge,
27 consolidate, or reinsure substantially its entire property
28 or business in or with the property or business of any other
29 person.
30 8. The insurer or its property has been or is the subject
31 of an application for the appointment of a receiver, trustee,
32 custodian, conservator or sequestrator or similar fiduciary
33 of the insurer of 1its property other than as authorized under
34 the insurance laws of this state, and the appointment has
,. 35 been made or 1s imminent, and the appointment might oust the

-14-~-
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court of this state of jurisdiction or might prejudice orderly
delinguency proceedings under this chapter.

9. Within the previocus three years the insurer has will-
fully violated its charter or articles of incorporation, 1its
bylaws, an insurance law of this state, or a valid order of
the commissioner under section 507C.9.

10. The insurer has failed to pay within sixty days after
the due date an obligation to a state or any subdivision of
a state or a judgment entered in a state, if the court in

W 3 & o W R
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which the judgment was entered had jurisdiction over the

]
b

subject matter. However, nonpayment shall not be a ground
until sixty days after a good faith effort by the insurer
to contest the obligation has been terminated whether the

= b pe
"< VS N}

effort is before the commissioner or in the courts, or the

[
wm

insurer has systematically attempted to compromise or

—
o2}

renegotiate previously agreed settlements with its creditors

[N
~J

on the ground that it is financially unable to pay its

st
[o.0)

obligations in full.
11. The 1insurer has failed to file its annual report or

[ I
< W

other financial report required within the time allowed and,

ye]
—

after written demand by the commissioner, has failed to im-

a8
3

mediately give an adeqguate explanation.

38
(#%]

12. The board of directors or the holders of a majority

N
1Y

of the shares entitled to vote, or a majority of those in-

L&)
[

dividuals entitled to the control of those entities request

[yl
o

or consent to rehabilitation under this chapter.
Sec. 13. NEW SECTION. 507C.13 REHABILITATION ORDERS.
1. An order to rehabilitate the business of a domestic

bJ
~J
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insurer or an alien insurer domiciled in this state shall

L
<o

appoint the commissioner as the rehabilitator. The order

(W)
—

shall direct the rehabilitator to take possession of the

W
b

assets of the insurer, and to administer them under the general

W
w

supervision of the court. The filing or recording of the

™)
&

order with the clerk of the district ccurt or recorder of

(93
1%}

deeds of the county in which the principal business of the .
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insurer 1s conducted, or the county in which its principal
office or place of business is located, is the same notice
as a deed, bill of sale, or other evidence of title duly filed
or recorded with that recorder of deeds. The order to
rehabilitate the insurer shall vest title to all assets of
the insurer in the rehabilitator.

2. An order issued under this section shall require ac-

o 3 o v W N

counting to the court by the rehabilitator. Accountings shall

Vo)

be at intervals the court specified in the order.

[
o

3. Entry of an order of rehabilitation is not an anticipa-

—
o

tory breach of a contract of the insurer.

Sec. 14. NEW SECTION. 507C.14 POWERS AND DUTIES OF THE
REHABRILITATOR.

1. The commissioner as rehabilitator may appoint one or

[
o

= o=
T W

more special deputies. The special deputies shall have the

_—
)]

powers and responsibilities of the rehabilitator granted under

=
-]

this section. The commissicner may employ counsel, clerks,
and assistants as necessary. The compensation of the special

=
L@

deputy, counsel, clerks, and assistants and all expenses of

[a
(=]

taking possession of the insurer and of conducting the

+J
=

proceedings shall be fixed by the commissioner with the

b
ja)

approval of the court and shall be paid out ¢of the funds or

3%
W

assets of the insurer. The persons appointed under this
section shall serve at the pleasure of the commissioner.

[V T
PR

If the property of the insurer does not contain sufficient

™
2

cash or liquid assets to defray the costs incurred, the

[3N]
~J

commissioner may advance the c¢osts so incurred out of any

el
m

appropriation for the maintenance of the insurance department.

[y
\tel

Amounts so advanced for expenses of administration shall be

W
jol

repaid to the commissioner for the use of the insurance

[SS]
[y

department out of the first available money of the insurer.

(O]
Mo

2. The rehabilitator may take action as the rehabilita-

(VS
W

tor deems necessary or appropriate to reform and revitalize

w
N

the insurer. The rehabilitator shall have the powers of the

[#%]
i

directors, officers, and managers of the insurer, whose au-

=16~
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thority shall be suspended, except as the powers are
redelegated by the rehabilitator. The rehabilitator shall . 1

=]

have power to direct and manage, to hire and discharge
employees subject to contract rights the employees may have,
and tc deal with the property and business of the insurer.

3. If it appears to the rehabilitator that there has been

criminal or tortious conduct, or breach of a contractual or

o IENEN B Y R L

fiduciary obligation by any person detrimental to the insurer,
9 the rehabilitator may pursue appropriate legal remedies on

10 behalf of the insurer.

11 4. 1If the rehabilitator determines that reorganization,

12 consolidation, conversion, reinsurance, merger, or other

13 transformation of the insurer is appropriate, the rehabilita-
14 tor shall prepare a plan to effect the changes. Upon applica-
1S tion of the rehabilitator for approval of the plan, and after
16 notice and hearings as the court may prescribe, the court

17 may either approve, disapprove or modify the plan proposed.

18 Before approving a plan, the court shall find that it is failr
19 and equitable to all parties concerned. If the plan 1s ap- .
20 proved, the rehabilitator shall carry out the plan. In the

1 case of a life insurer, if all rights of shareholdexrs are
22 first relinquished, the plan proposed may include the imposi-
23 tion of liens upon the pclicies of the company. A plan for
24 a Jife insurer may also propose imposition of a moratorium
25 upon leoan and cash surrender rights under policies.
26 5. The rehabilitator shall have the power under sections
27 507C.26 and 507C.27 to avoid fraudulent transfers.
28 Sec. 15. NEW SECTION. 507C.15 ACTIONS BY AND AGAINST
29 REHABILITATOR.
30 1. A court, before which an action or proceeding in which

31 the 1insurer is a party or is obligated to defend a party is
32 pending when a rehabilitation order against the insurer 1is
33 entered, shall stay the action or proceeding for ninety days
34 and any additional time as necessary for the rehabilitater

35 to obtain proper representation and prepare for further .

-17-
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proceedings. The rehabilitator shall take action respecting
the pending litigation as necessary in the interests of justice
and for the protection of creditors, policyholders, and the
public. The rehabilitator shall immediately consider all
litigation pending outside this state and shall petition the
courts having jurisdiction over that litigation for stays
whenever necessary to protect the estate of the insurer.

2. A statute of limitations or defense of laches shall

D o~ U ™ W N

WO

not run in an action by or against an insurer between the

—
O

filing of a petition for appointment of a rehabilitator for

e
—

that insurer and the order granting or denying that petition.

=
o

An action by or against the insurer that might have been

e
Gr

commenced when the petition was filed may be commenced for

b
e

at least sixty days after the order of rehabilitation 1is

—
i

entered or the petition is denied.

[
o)

3. A guaranty assoclation or foreign guaranty association

—
-]

covering life or health insurance or annuities shall have
standing to appear in a court proceeding concerning the re-

[SER
o

habilitation of a life or health insurer if the association
20 is or may become liable to act as a result of the rehabilita-

21 tion.

22 Sec., 16. NEW SECTION. 507C.16 TERMINATION OF REHABILITA-
23 TION.

24 1. Whenever the commissioner determines that further at-

25 tempts to rehabilitate an insurer would substantially increase
26 the risk of loss to creditors, policyholders, or the public,
27 or would be futile, the commissioner may petition the district
28 court for an order of liquidation. A petition under this
29 subsection shall have the same effect as a petition under
30 section 507C.17. The court shall permit the directors of
31 the insurer to take actions as are reasonably necessary to
32 defend against the petition and may order payment from the
33 estate of the insurer of costs and other expenses of defense
34 as justice may require.

,. 35 2. The rehabilitator may at any time petition the district

~-18-
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court for an order terminating rehabilitation of an insurer.
The directors of the insurer may petition the court for an
order terminating rehabilitation of the i1nsurer and the court
may order payment from the estate of the insurer of costs
and other expenses of the petition as justice may require.
If the court finds that rehabilitation has been accomplished
and that grounds for rehabilitation under section 507C.12
no longer exist, it shall order that the insurer be restored
to possession of its property and the control of its business.
The court may also terminate the rehabilitation at any time
upon 1ts own motion.

Sec. 17. NEW SECTION. 507C.17 GROUNDS FOR LIQUIDATION.
The commissioner may petition the district court for an order
directing the commissioner to liquidate a domestic insurer

or an alien insurer domiciled in this state on any of the
following grounds:

1. Any ground for an order of rehabilitation specified
in section 507C.12 whether or not there has been a prior order
directing the rehabilitation of the insurer.

2. 'That the insurer 1s insolvent.

3. That the insurer is in a condition that the further
transaction of business would be hazardous, financially or
otherwise, to 1its policyholders, its creditors, or the public.

Sec., 18. NEW SECTION. 507C.18 LIQUIDATION ORDERS.

1. An order to liguidate the business of a domestic in-

surer shall appoint the commissioner as liquidator and shall
direct the liquidator to immediately take possescion of the
assets of the insurer and to administer them under the general
supervision of the court. The liquidator shall be vested

with the title to the property, contracts, and rights of
action and the books and records of the insurer ordered li-
quidated, wherever located, as of the entry of the final order
of liquidation. The filing or recording or the order with

the clerk of the court and the recorder of deeds of the county

in which its principal office or place or business it located,
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or, in the case of real estate with the recorder of deeds

of the county where the property is located, shall be notice
as a deed, bill of sale, or other evidence of title duly filed
or recorded with the recorder of deeds.

2. Upon issuance of tne order, the rights and liabilities
of an insurer and of its creditors, policyholders, share-
holders, members and other persons interested 1n its estate
shall become fixed as of the date of entry of the order of
liquidation, except as provided in sections %07C.19 and
507C.20.

3. An order to liquidate the business of an alien insurer
domiciled in this state shall be in the same terms and have
the same legal effect as an order to liquidate a domestic
insurer, except that the assets and the business in the United
States shall be the only assets and business included in the

order.
4. At the time of petitioning for an order of liguidation,
or at any time thereafter, the commissioner, after making

appropriate findings of an insurer's inscolvency, may petition
the court for a declaration of insolvency. After providing
notice and hearing as 1t deems proper, the court may make
the declaration.

5. An order issued under this section shall reguire ac-
counting to the court by the liguidator. Accountings shall
be at intervals specified in the order.

Sec. 19. NEW SECTON. 507C.19 CONTINUANCE OF COVERAGE.

1. Except for life or health insurance or annuities, poli-

cies in effect at the time of issuance of an order of liguida~
tion shall continue in force only for the lesser of:

a. A periocd of thirty days from the date of entry of the
liquidation orders.

b. The expiration of the policy coverage.

c. The date when the insured has replaced the 1nsurance
coverage with equivalent insurance in another insurer or

otherwise terminated the policy.

~20-
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d. The liquidator has effected a transfer of the policy
obligation pursuant to secticn 507C.21, subsection 1, para-
graph "h".

2. An order or liquidation under section 507C.18 shall
terminate coverages at the time specified in subsection 1
for purposes of any other statute.

3. Policies of life or health insurance or annuities shall
continue 1n force for the period and under terms as is provided

for by any applicable guaranty association or foreign guaranty

—
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assoclation.

4. Policies of life or health insurance or annuitlies or

[

any per:od or coverage of the policies nct covered by a

guaranty association or foreign guaranty association shall

b= =

— k=
-~ & b

terminate under subsections 1 and 2.
Sec. 20. NEW SECTION. 507C.20 DISSOLUTION OF INSURER.

The commissioner may petition for an order dissclving the

corporate existence of a domestic insurer or the United States

-
[69]

branch of an alien insurer domiciled in this state at the

-
Ko

time the commissioner applies for a liquidation order. The
court shall order dissclution of the corporation upon peti-
tion by the commissioner upon or after the granting of a
ligquidation order. 1If the dissolution has not previcusly
been ordered, it shall be effected by operation of law upon
the discharge of the liguidator if the insurer is insolvent.
However, dissolution may be ordered by the court upon the
discharge of the liquidator if the insurer is under a liguida-
tion order for scme other reason.

Sec. 21. NEW SECTION. 507C.21 POWERS OF LIQUIDATCR.

1. The liquidator may:

a. Appo:int a specilal deputy to act for the liquidator
under this chapter, and to determine the special deputy's
reasonable compensation. The special deputy shall have all
powers of the liquidator granted by this section. The special
deputy shail serve at the pleasure of the liguidator.

b. Hire employees and agents, legal counsel, actuaries,

-21-
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accountants, appraisers, consultants, and other personnel
as the commissioner may deem necessary to assist in the
liquidation.

c. With the approval of the court fix the reasonable
compensation of employees and agents, legal counsel, actuaries,
accountants, appraisers and consultants.

d. Pay reasonable compensation to persons appointed and
to defray from the funds or assets of the insurer all ex-
penses of taking possession of, conserving, conducting,
liquidating, disposing of, or otherwise dealing with the
business and property of the insurer. If the property of
the insurer does not contain sufficient cash or liquid assets
to defray the costs incurred, the commissioner may advance
the costs sc incurred out of an appropriation for the mainte-
nance of the insurance department. Amounts so advanced for
expenses of administration shall be repaid to the commissioner
for the use of the insurance department out of the first
available moneys of the insurer.

e. Hold hearings, subpoena witnesses, and compel theilr
attendance, administer caths, examine a person under oath,
and compel a person to subscribe to the person's testimony
after it has been correctly reduced to writing, and 1n
connection to the proceedings require the production of books,
papers, records or other documents which the ligquidator deems
relevant to the inguiry.

f. Collect debts and moneys due and claims belonging to
the insurer, wherever located. Pursuant to this paragraph,
the ligquidator may:

(1) Institute timely action in other jurisdictions to
forestall garnishment and attachment proceedings against
debts.

{2) Perform acts as are necesary or expedient to collect,
conserve or protect its assets or property, including the
power to sell, compound, compromise or assign debts for pur-
poses of collection upon terms and conditions as the laquidator

-22-
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deems best.

(3) Pursue any creditor's remedies available to enfcrce
claims.

g. Conduct public and private sales of the property of
the insurer.

h. Use assets of the estate of an insurer under a liquida-
ticn order to transfer policy obligations to a solvent assuming
insurer, 1f the transfer can be arranged without prejudice
to applicable priorities under section 507C.42.

1. Acquire, hypothecate, encumber, lease, 1improve, sell,

I transfer, abandon, or otherwise dispose of or deal with prop-

erty of the insurer at 1ts market value or upon terms and
conditions as are fair and reasonable. The liguidator shall
also have power to execute, acknowledge, and deliver deeds,
assignments, releases and other instruments necessary to ef-
fectuate a sale of property or other transaction in connection
with the liquidation.

3. Borrow money on the security of the insurer's assets
cr without security and tc execute and deliver documents
necessary to that transaction for the purpose of facilitating
the liquidation.

k. Enter into contracts as are necessary to carry out
the order to liguidate and to affirm or disavow contracts
to which the insurer is a party.

1. Continue to prosecute and to institute in the name

26 of the insurer or in the liquidator's own name any and all

sulis and other legal proceedings, in this state or elsewhere,
and to abandon the prosecution of claims the liguidator deems
unprofitable to pursue further. 1If the insurer 1is dissolved
under section 507C.20, the liguidator may apply to any court
in this state or elsewhere for leave to substitute the
liguidator for the insurer as plaintiff.

m. Prosecute an action on behalf of the creditors, members,
policyholiders oxr shareholders of the insurer against an offi-

cer of the insurer, or any other vpersoen.
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n. Remove records and property of the insurer to the of-
fices of the commissioner or to other place as may be con-
venient for the purposes of efficient and orderly execution
of the liquidation. A guaranty association or foreign guaranty

association shall have reasonable access to the records of
the insurer as necessary to carry out the guaranty's statutory
obligations.

o. Deposit in one or more banks in this state sums as

F e s e L T - S S

are required for meeting current administration expenses and

[
(]

dividend distributions.

H
—

p. Unless the court orders otherwise, invest funds not

—
B>

currently needed.

y—
(9%

g. File necessary documents for record in the office of
a recorder of deeds or record office in this state or elsewhere

(WP —
W

where property of the insurxer is located.
r. Assert defenses available to the insurer as against
*~17 third persons. A waiver of a defense by the insurer after

ok
o

) 18 a petition in liquidation has been filed shall not bind the
. 19 liguidator. If a guaranty association or foreign guaranty
20 assoclation has an obligation to defend a suit, the liquidator
21 shall defer to the cbligation and may defend only in the ab-
22 sence of a defense by the guaranty assoclation.
23 s. Exercise and enforce the rights, remedies, and powers
24 of a creditor, shareholder, policyholder, or member, including
25 the power to avoid a transfer or lien that may be given by
26 the general law and that is not included with secticns 507C.26
27 through 507C.28.
28 t. Intervene in a proceeding wherever instituted that
29 might lead to the appointment of a receiver or trustee, and
30 act as the receiver or trustee whenever the appointment is
31 offered.
32 u. Enter into agreements with a receivexr or commissioner
33 of insurance of any other state relating to the rehabilita-
34 tion, liquidation, conservation or dissolution of an insurer
35 doing business 1n both states.
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v. Exercise powers now held or hereafter conferred upon
receivers by the laws of this state not inconsistent with
this chapter.

2. This section does not limit the ligquidator or exclude
the liquidator to exercise a power not listed in subsection
1 that may be necessary or appropriate to accomplish the pur-
poses of this chapter.

Sec. 22. NEW SECTION. 507C.22 NOTICE TO CREDITORS AND
OTHERS.

1. Unless the court otherwise directs, the liguidator
shall give notice of the liquidation crder as soon as pos-

sible by doing all of the following:

a. By first class mail and either by telegram or telephone
to the insurance commissioner of each jurisdiction in which
the i1nsurer is doing business.

b. By first class mail to a guaranty association or foreign
guaranty association which i1s or may become obligated as a
result of the liquidation.

c. By first class mail to all insurance agents of the
insurer.

d. By first class mail to all persons known or reasonably
expected to have claims against the insurer, including policy-
holders, by mailing a notice to thelr last known address as
indicated by the records of the insurer.

e¢. By publication in a newspaper of general circulation
in the county in which the insurer has its principal place
of business and in other locations as the liquidator deems
appropriate.

2. Notice to potential claimants under subsection 1 shall
require claimants to file with the liquidator their claims
together with proper proofs of the claim under section 507C.36
on or before a date the liquidator shall specify in the notice.
The liquidator may require persons claiming cash surrender

values or other investment values in life insurance and

annuities to file a claim. Claimants shall keep the liquidator .
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informed of changes of address.

3. If notice 1s given pursuant to this section, the dis-
tribution of assets of the insurer under this chapter shall
be conclusive with respect to claimants, whether or not a

claimant actually received notice.
Sec. 23. NEW SECTION. 507C.23 DUTIES OF AGENTS.
1. A person, who receives notice in the form prescribed
in section 507C.22 that an 1lnsurer which the person represents
as an agent 1s the subject of a liquidation order, shall
within fifteen days of the notice give notice to each
policyholder or other person named in a policy issued through
the agent by the insurer of the liguidation order. The notice
shall be sent by first class mail to the last address contained
1n the agent's records 1f the agent has a record of the address
15 of the policyholder or other person. A policy 1s 1ssued
16 through an agent if the agent has a property interest in the
17 expiration of the policy, or if the agent has had in the
4 18 agent's possession a copy of the declarations of the policy
-'. 13 at any time during the life of the policy, except where the
20 ownership of the expiration of the policy has been transferred
Z1 to another. The wrltten notice shall include the name and
2? address of the insurer, the name and address of the agent,
23 1dentification of the policy impaired and the nature of the
24 impairment including termination of coverage, as described
25 in gection 507C.19. Notice by a general agent satisfies the
26 notice requirement for an agent under contract to the general
27 agent. An agent obligated to give notice under this section
28 shall file a report of compliance with the liquidator.
29 2. An agent failing to give notice or file a report of
30 compliance as required in subsection 1 may be subject to pay-
31 ment of a penalty of not more than one thousand dollars and
32 may have the agent's license suspended. The penalty is to
33 be imposed only after a hearing held by the commissioner.
34 3. The liquidator may walve the duties imposed by this
section if the liquidator determines that another notice to
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the policyholders of the insurer under liquidation is adequate.
Sec. 24. NEW SECTION. 507C.24 ACTIONS BY AND AGAINST
LIQUIDATOR.
1. After the issuance of an order appointing a liquidator

of a domestic 1nsurer or of an alien insurer domiciled in

this state, action at law or equity shall not be brought
against the insurer or liguidator in this state nor shall
existing actions be maintained or further presented after
issuance of the order. The courts of this state shall give
full faith and credit to injunctions against the liguidator
or the insurer or the continuation of existing actions against
the liquidator or the insurer, when the injunctions are
included in an order to liquidate an insurer issued pursuant
to corresponding provisions 1in other states. Whenever in
the liquidator's judgment, protection of the estate of the
insurer necessitates intervention in an action against the
insurer that is pending outside this state, the liquidator
may intervene in the action. The liquidator may defend at
the expense of the estate of the insurer an action in which
the liquidator intervenes under this section.

2. Within two years or such additional time as applicable
law may permit, the liquidator may after the issuance of an
order for liquidation institute an action or proceeding on
behalf of the estate of the insurer upon any cause of ac-
tion against which the period of limitation fixed by applicable
law has not expired at the time of the filing of the petition
upon which the order is entered. Where a period of limitation
1s fixed by agreement for instituting a suit or proceeding
upor a claim, or for filing a c¢laim, proof of claim, proof
of loss, demand, notice, oxr the like, or where 1n a proceeding
a period of limitation is fixed for taking an action, filing
a claim or pleading, or doing an act, and where in any case
the period had not expired at the date of the filing of the
petition, the liguidator may, for the benefit of the estate,

take any action or do any act, required of or permitted to
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the insurer, within a pericd of one hundred eighty days sub-
sequent to the entry of an order for liguidation, or within

a further period as is shown to the satisfaction of the court
not to be unfairly prejudicial to the other party.

3. A statute of limitations or defense of laches shall
not run with respect to an action agalnst an insurer between
the filing of a petition for liquidation against an insurer
and the denial of the petition. An action against the insurer
that might have been commenced when the petition was filed
may be commenced for at least sixty days after the petition
1s denied.

4. A guaranty association or foreign guaranty association
shall have standing to appear 1n a court proceeding concerning
the liquidation of an insurer if the assoclation is or may
become liable to act as a result of the liquidation.

Sec. 25. NEW SECTION. 507C.25 COLLECTION AND LIST OF
ASSETS.

1. As soon as practicable after the liquidation order
but not later than cne hundred twenty days thereafter, the

liquidator shall prepare in duplicate a list of the insurer's
assets. The list shall be amended or supplemented as the
liquidator may determine. One copy shall be filed in the
office of the clerk of the court and one copy shall be re-
tained for the liquidator's files. Amendments and supplements
shall be similarly filed.

2. The liquidator shall reduce the assets to a degree
of liquidity that is consistent with the effective execution
of the liquidation.

3. A submission to the court for disbursement of assets
in accordance with section 507C.34 fulfills the requirements

of subsection 1.

Sec. 26. NEW SECTION. 507C.26 FRAUDULENT TRANSFERS PRIOR
TO PETITION.

1. A transfer made and an obligation incurred by an in-

surer within one year prior to the filing of a successful
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petition for rehabilitation or liquidation under this chapter
1s fraudulent as to then existing and future creditcrs if .
made or incurred without fair consideration, or with actual
intent to hinder, delay, or defraud either existing or future
creditors. A fraudulent transfer made or an obligation
incurred by an insurer ordered to be rehabilitated or
liquidated under this chapter may be avoided by the receiver,
eXcept as to a person who in good faith is a purchaser, lienor,
or obligee for a present fair equivalent value. A purchaser,
lienor, or obligee, who in good faith has given a consideration
less than fair for such transfer, lien, or obligation, may
retain the property, lien or obligation as security for
repayment. The court may, on due notice, order a fraudulent
transfer or obligation to be preserved for the benefit of

the estate, and in that event, the receiver shall succeed

to and may enforce the rights of the purchaser, lienor, or

obligee.
2. a. A transfer of property other than real property
1s made when 1t becomes perfected so that a subseguent lien .

obtainable by legal or equitable proceedings on a simple
contract could not become superior to the rights of the
transferee under section 507C.28, subsection 3.

b. A transfer of real property is made when it becomes
perfected s¢ that a subsequent bona fide purchaser from the
insurer could not obtain rights superior to the rights of
the transferee.

c. A transfer which creates an equitable lien is not per-
fected if there are available means by which a legal lien
could be created.

d. A transfer not perfected prior to the filing of a peti-
tion for liguidation shall be deemed to be made immediately
before the filing of the successful petition.

e. This subsection applies whether or not there are or
were creditors who might have obtained a lien or persons who

might have become bona fide purchasers. .
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3. A transaction of the insurer with a reinsurer is
fraudulent and may be avoided by the receiver under subsec-
tion 1 if both of the following exist:

a. The transaction ccnsists of the termination, adjustment,
or settlement of a reinsurance contract in which the reinsurer
1s released from any part of its duty to pay the originally
specified share of losses that had occurred prior to the time
of the transaction, unless the reinsurer gives a present fair
equivalent value for the release.

b. Part of the transaction took place within one year
prior to the date of filing of the petition through which
the receivership was commenced.

Sec. 27. NEW SECTION. 507C.27 FRAUDULENT TRANSFER AFTER
FETITION.

1. After a petition for rehabilitation or liguidation

has been filed a transfer of real property of the insurer
made to a person acting in good faith is valid against the
receiver if made for a present fair equivalent value. If
the transfer was not made for a present fair eguivalent value,
then the transfer is valid to the extent of the present
consideration actually paid for which amount the transferee
shall have a lien on the property transferred. The
commencement of a proceeding in rehabilitation or liquidation
is constructive notice upon the recording of a copy of the
petition for or order of rehabilitation or liquidation with
the recorder of deeds in the county where any real property
in question is located. The exercise by a court of the United
States or a state or jurisdiction to authorize a judicial
sale of real property of the insurer within a county in a
state shall not be impaired by the pendency of a proceeding
unless the copy is recorded in the county prior to the
consummation of the judicial sale.

2. After a petition for rehabilitation or liguidation
has been filed and before either the receiver takes possession
of the property of the insurer oxr an order of rehabilitation
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or liguidation is granted:

a. A transfer of the property, other than real property,
of the insurer made to a person acting in good faith is valid
against the receiver if made for a present fair equivalent
value. If the transfer was not made for a present fair
equivalent value, then the transfer is valid to the extent
of the present consideration actually paid for which amount
the transferee shall have a lien on the property transferred.

b. If acting in good faith, a person indebted to the
insurer or holding property of the insurer may pay the debt
or deliver the property, or any part thereof, to the insurer
or upon the insurer's order as if the petition were not
pending.

¢. A person having actual knowledge of the pending re-
habilitation or liquidation is not acting in good faith.

d. A person asserting the validity of a transfer under
this section shall have the burden of.proof. Except as
provided in this section, a transfer by or on behalf of the
insurer after the date of the petition for liquidation by
any person other than the liquidator shall not be valid against
the liquidator.

3. This chapter shall not impair the negotiability of
currency or negotiable instruments.

Sec. 28. NEW SECTION. 507C.28 VOIDABLE PREFERENCES AND
LIENS.

1. a. A preference is a transfer of the property of an

insurer to or for the benefit of a creditor for an antecedent
debt made or suffered by the insurer within one year before
the filing of a successful petition for liquidation under
this chapter, the effect of which transfer may be to enable
the creditor to obtain a greater percentage of this debt than
another creditor of the same class would receive. If a
liquidation order is entered while the insurer is already
subject to a rehabilitation order, then the transfers are

preferences if made or suffered within one year before the
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filing of the successful petition for rehabilitation, or
' within two vears before the filing of the successful petition

for liquidation, whichever time 1is shorter.

b. A preference may be avoided by the liguidator if any
of the following exist:

{1) The insurer was insolvent at the time of the transfer.

(2} The transfer was made within four months before the

1
2
3
3
5
&
7
8

filing of the petition.

(3) At the time the transfer was made, the creditor
receiving 1t or to be benefited by the transfer or the
creditor's agent acting with reference to the transfer had
reasonable cause to believe that the insurer was insolvent
or was about to become insolvent.

(4) The creditor receiving the transfer was an officer,
or an employee, attorney or other person who was in fact in
a position of comparable influence in the insurer to an officer
whether or not the person held the position of an officer,
or a shareholder directly or indirectly holding more than
five per centum of a class of an eguity security issued by
the insurer, or other person, firm, corporation, association,
or aggregation of persons with whom the insurer did not deal
at arm's length.

c. where the preference is voidable, the liquidator may
recover the property. 1If the property has been converted,
the liquidator may recover its value from a person who has
received or converted the property. However, if a bona fide
purchaser or lienor has given less than fair equivalent value,
the purchaser or lienor shall have a lien upon the property
to the extent of the consideration actually given. Where
a preference by way of lien or security interest is voidable,
the court may on due notice order the lien or security interest
to be preserved for the benefit of the estate, in which event
the lien or title shall pass to the liquidator.

2. a. A transfer of property other than real property
is made when it becomes perfected so that a subsequent lien
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obtainable by legal or equitable proceedings on a simple
contract could not become superior to the rights of the .
transferee.

b. A transfer of real property is made when it becomes
perfected so that a subsequent bona fide purchaser from the
insurer could not obtain rights superior to the rights of
the transferee.

c. A transfer which creates an eguitable lien is not per-
fected if there are available means by which a legal lien
could be created.

d. A transfer not perfected prior to the filing of a peti-
tion for liquidation shall be deemed to be made immediately
before the filing of the successful petition.

e. This subsection applies whether or not there are or
were creditors who might have obtained liens or persons who
might have become bona fide purchasers.

3. a. A lien obtainable by legal or equitablie proceed-
ings upon a simple contract is one arising in the ordinary
course of the proceedings upon the entry or docketing of a .
judgment or decree, or upon attachment, garnishment, execu-
tion, or like process, whether before, upon, or after judgment
or decree and whether before or upon levy. 1t does not in-
clude liens which under applicable law are given a special
priority over other liens which are prior in time.

b. A lien obtainable by legal or equitable proceedings
could become superior toc the rights of a transferee, or a
purchaser could obtain rights superior to the rights of a
transferee within the meaning of subsection 2, if such con-
sequences would follow only from the lien or purchase itself,
or from the lien or purchase followed by a step wholly within
the control of the respective lienholder or purchaser, with
or without the aid of ministerial action by public officials.
However, a lien could not become superior and a purchase could
not create superior rights for the purpose of subsection 2
through an act subseguent to the obtaining of a lien or .
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subseguent to a purchase which reguires the agreement or
" concurrence of any third party or which requires further
judicial action or ruling.

4. A transfer of property for or on account of a new and
contemporaneous consideration, which is under subsection 1
made or suffered after the transfer because of delay in
perfecting 1it, does not become a transfer for or on account

of an antecedent debt 1f any acts required by the applicable

OO - b W

Llaw to be performed in order to perfect the transfer as against

-]
<

liens or bona fide purchasers' rights are performed within

|l
—

twenty-one days or any period expressly allowed by the law,

e
4]

whichever is less. A transfer to secure a future loan, if

b
(%

a loan is actually made, or a transfer which becomes security

b—
NS

for a future locan, shall have the same effect as a transfer

=
92}

for or on account of a new and contemporaneous consideration.

[
2]

S. If a lien voidable under subsection 1, paragraph "b"

=
-}

has been dissolved by the furnishing of a bond or other ob-

s
o

ligation, the surety on which the bond or obligation has been
indemnified directly or indirectly by the transfer of or the

[
O

N
o

creation of a lien upon property of an insurer before the

[s¥]
b

filing of a petition under this chapter which results in a

b
bo

liguidation ordex, the indemnifying transfer or lien 1s also

[+
98]

voldable,

6. The property affected by a lien voidable under subsec-
tions 1 and 5 is discharged from the lien. The property and
any of the indemnifying property transferred to or for the

NN
~ Gy N W

benefit of a surety shall pass to the liguidator. However,

[
@

the court may on due notice order a lien to be preserved for
the benefit of the estate and the court may direct that the
conveyance be executed to evidence the title of the liguidator.

w W
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7. The court shall have summary jurisdiction of a pro-

[¥%]
38

ceeding by the liquidator to hear and determine the rights

("8
(¥4

of parties under this section. Reasonable notice of hearing

w
e

in the proceeding shall be given to all parties 1n interest,

w
LA

including the obligee of a releasing bond or other like obliga-
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tion. Where an order is entered for the recovery of indemnify-
ing property in kind or for the avoidance of an indemnifying .
lien, upon application of any party in interest, the court
shall in the same proceeding ascertain the value of the prop-
erty or lien. 1If the value is less than the amount for which
the property is indemnity or than the amount of the lien,
the transferee or lienholder may elect to retain the property
or lien upon payment of its value, as ascertained by the
court, to the liquidator within time as the court shall fix.

8. The liability of a surety under a releasing bond or
other like obligation shall be discharged to the extent of
the value of the indemnifying property recovered or the in-
demnifying lien nullified and avoided by the liquidator.

L 3 N e W N

Where the property is retained under subsection 7, the
liability of the surety shall be discharged to the extent
of the amount paid to the liquidator.

9. If a creditor has been preferred for property which

becomes a part of the 1lnsurer's estate, and afterward in good I

faith gives the insurer further credit without security of
any kind, the amount of the new credit remaining unpaid at
the time of the petition may be set off against the preference
which would otherwise be recoverable from the creditor.

10. 1f within four months before the filing of a successful
petition for liquidation under this chapter, or at any time
in contemplation of a proceeding to liquidate an insurer
directly or indirectly, pays money or transfers property to
an attorney for services rendered or to be rendered, the
transaction may be examined by the court on its own motion
or shall be examined by the court on petition of the
liguidator. The payment or transfer shall be held valid only
to the extent of a reasonable amount to be determined by the
court. The excess may be recovered by the liquidator for
the benefit of the estate. However, where the attorney is
in a position of influence in the insurer or an affiliate,

payment of any money or the transfer of any property to the .
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attorney for servicesg rendered or to be rendered shall be
governed by the provision of subsection 1, paragraph "b"“,
subparagraph (4).

11. a. An officer, manager, employee, shareholder, member,
subscriber, attorney, or any other person acting on behalf
of the insurer who knowingly participates in giving any pre-
ference when the person has reasonable cause to believe the
insurer is or 1is about to become insolvent at the time of

Ao I e o B R Y N S

the preference is personally liable to the liguidator for

—
[

the amount of the preference. There is an inference that

—
-

reasonable cause exists if the transfer was made within four

—
o

months before the date of filing of this successful petition

—
LI

for ligquidation.

[
NN

b. A person receiving property from the insurer or the

e
Ln

benefit thereof as a preference voidable under subsection

o
eyl

1 is personally liable for the property and shall account

—
~J

to the liquidator.

(-
[s 4]

¢. This subsection shall not prejudice any other claim

@

by the liguidator against any person.

20 Sec. 29. NEW SECTION. 507C.29 CLAIMS OF HOLDERS OF VOID
21 OR VOIDABLE RIGHTS.

22 l. A claim of a creditor who has received or acquired

23 a preference, lien, convevance, transfer, assignment, or en-

b
N

cumbrance, voidable under this chapter shall not be allowed
unless the creditor surrenders the preference, lien, con-

[T A8
oo

veyance, transfer, assignment, or encumbrance. If the avoid-

w8
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ance is effected by a proceeding in which a final judgment
has been entered, the claim shall not be allowed unless the

(RO N
W

money is paid or the property is delivered to the liquidator
within thirty days from the date of the entering of the final
judgment. However, the court having jurisdiction over the
liquidation may allow further time if there 1is an appeal or

w W w w
w N = O

other continuation of the proceeding.

(%]
['<Y

2. A claim allowable under subsection 1 by reason of a
voluntary or involuntary avoidance, preference, lien, con-

L
wn
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veyance, transfer, assignment, or encumbrance may be filed
as an excused late filing under section 507C.35 1if filed
within thirty days from the date of the avoidance or within
the further time allowed by the court under subsection 1.
Sec. 30. NEW SECTION. 507C.30 SETCFFS AND COUNTERCLAIMS.
1. Except as provided in subsection 2 and section 507C.33
mutual debts or mutual credits between the 1nsurer and another
person in connection with an action or proceeding under this
chapter shall be set off and the balance only shall be al-

mw g O bk W

[
< W

lowed or paid.

2. A setoff or counterclaim shall not be allowed in favor
of a person where any of the following are found:

a. At the date of the filing of a petition for liquida-
tion, the obligation of the insurer to the person would not
entitle the person to share as a claimant in the assets of

o = e s e
Sy N W N

the insurer.
b. The obligation of the insurer to the person was pur-
chased by or transferred to the person with a view to 1its

o b
[Co I SRR

being used as a setoff.

c. The obligation of the person ig to pay an assessment
levied against the members or subscribers of the 1insurer,
or 1s to pay a balance upon a subscription to the capital
stock of the insurer, or is in any other way in the nature

ST ST ST R
W W o = O

of a capital contribution.
d. The obligation of the person is to pay premiums whether

2
(¥a}

earned or unearned to the insurer.
2 Sec. 31. NEW SECTION. 507C.31 ASSESSMENTS.
28 1. As soon as practicable but not more than two years

o
(o]

.7729 from the date of an order of liquidation of an insurer issuing

30 assessable policies, the liquidator shall make a report to
31 the court setting forth all of the following:

32 a. The reasonable value of the assets of the insurer.
33 b. The insurer's probable total liabilities.
34 c. The probable aggregate amount of the assessment neces-

-37-
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expenses of administration and costs of collecting the assess-
ment.

d. A recommendation as to whether an assessment should
be made and, if so, in what amount.

2. a. Upon the basis of the report provided in subsec-
tion 1 and any supplement or amendment to the report, the
court may levy one or more assessments against all members
of the insurer who are subject to assessment.

—
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b. Subject to any applicable legal limits on assess-

[
<

ability, the aggregate assessment shall be for the amount
that the sum of the probable liabilities, the expenses of
adrministration, and the estimated cost of collection of the

[ SR
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assessment, exceeds the value of existing assets. Due regard

—
o

shall be given to assessments that cannot be collected

o
wn

economically,

—
o

3. After levy of assessment under subsection 2, the

—
~J

liguidator shall issue an order directing a member who has

—
[04]

not paid the assessment pursuant to the order to show cause
. 19 why the liquidator should not pursue a judgment for the as-
20 sessment.
21 4. The liguidator shall give notice of the order to show
22 cause by publication and by first class mall to a member li-
23 able under the order. The notice shall be mailed to the mem-
24 ber's last known address as 1t appears on the insurer's reccrds
25 at least twenty days before the return day of the order to

26 show cause.

27 5. a. If a member does not appear and serve duly verified
28 objections upon the liguidator on or before the return day

29 of the order to show cause under subsection 3, the court shall
30 order the adjudging member to be liable for the amount of

31 the assessment plus costs. The liquidator shall have a

32 judgment against the member for the amount entered in the

33 order.

34 b. 1If on or before the return day, the member appears

35 and serves duly verified objections upon the liquidator, the
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commissioner may hear and determine the matter or may appoint
a referee to hear 1t and make such order as the facts warrant.
1f the commissioner determines that the objections do not
warrant relief from assessment, the member may request the
court to review the matter and vacate the ordexr to show cause.

6. The liguidator may enforce an order or collect a judg-
ment under subsection 5 by any lawful means.

Sec. 32. NEW SECTION. 507C.32 REINSURER'S LIABILITY.
Notwithstanding a provision in the reinsurance contract or
other agreement, the amount recoverable by the ligquidator
from reinsurers shall not be reduced as a result of delin-
quency proceedings. Payment made directly to an insured or
other creditor shall not diminish the reinsurer's obligation
to the insurer's estate except when the reinsurance contract
provided for direct coverage of a named insured and the payment
was made in discharge of that obligation.

Sec. 33. NEW SECTION. 507C.33 RECOVERY OF PREMIUMS OWED.

1. a. A person, other than the insured, responsible for
the payment of a premium is obligated to pay an unpaid premium
for the full policy term due the insurer at the time of the
declaration of insolvency, whether earned or unearned, as

shown on the records of the insurer. The ligquidator shall
also have the right to recover from the person any part of
an unearned premium that represents commission of the person.
Credits or setoffs or both shall not be allowed to an agent,
broker, or premium finance company for amounts advanced to
the insurer by the agent, broker, or premium finance company
on behalf of, but in the absence of a payment by, the insured.
b. An insured is obligated to pay an unpaid earned premium
due the insurer as shown on the records of the insurer at
the time of the declaration of insolvency.
2. Upon satisfactory evidence of a viclation of this sec-
tion, the commissioner may pursue either one or both of the
following courses of action:

a. Suspend or revoke or refuse to renew the licenses of
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the offending party.

b. Impose a penalty of not more than one thousand dollars
for each act in violation of this section by the party.

3. Before the commissioner shall take any action as set
forth in subsection 2, the commissioner shall give written
notice to the person, company, association, or exchange ac-
cused of violating the law, stating specifically the nature
of the alleged violation, and fixing a time and place, at
least ten days thereafter, when a hearing on the matter shall
be held. After such hearing, or upon failure of the accused
to appear at the hearing, 1f a violation is found the
commissioner shall impose those penalties under subsection
2 as deemed advisable.

4. Wwhen the commissioner shall take action in any or all
of the ways set out in subsection 2, the party aggrieved may
appeal from the action to court.

Sec. 34, NEW SECTION. 507C.34 DOMICILIARY LIQUIDATOR'S
PROPOSAL TO DISTRIBUTE ASSETS.

1. Within one hundred twenty days of a final determination

of insolvency under this chapter as assets become available,
the liguidator shall make application to the court for ap-
proval of a proposal to disburse assets out of marshalled
assets to a guaranty asscclation or foreign guaranty
association having obligations because of the insolvency.
If the liquidator determines that there are insufficient
assets to disburse, the application required by this section
shall be considered satisfied by a filing by the liquidator
stating the reasons for this determination.

2. The proposal shall at least include provisions for
all of the following:

a. Reserving amounts for the payment of all the following:

(1) Expenses of administration.

(2) To the extent of the value of the security held, the
payment of claims of secured creditors.

(3) Claims falling within the priorities established in
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section 507C.42, subsections 1 and 2.

b. Disbursement of the assets marshalled to date and sub-
sequent disbursement of assets as they become available.

c. Eqguitable allocation of disbursements to each of the
guaranty associations and foreign guaranty associations
entitled to disbursements.

d. The securing by the liguidator from each of the associa-
tions entitled to disbursements of an agreement to return
to the liquidator the assets, together with income earned
on assets previously disbursed, as may be required to pay
claims of secured creditors and claims falling within the
priorities established in section 507C.42 in accorxdance with
the priorities. A bond shall not be required of an
association.

e. A full report to be made by each assoclation to the
liguidator accounting for assets so disbursed to the associa-
tron, all disbhursements made from the assets, i1nterest earned
by the association on the assets and any other matter as the
court may direct.

3. The liguidator's proposal shall provide for
disbursements to the associations in amounts estimated at
least equal to the claim payments made or to be made for which
the associations could assert a claim against the liquidator.
The proposal shall provide that if the assets available for
disbursement do not egqual or exceed the amount of the claim
payments made or to be made by the association then
disbursements shall be in the amount of available assets.

4. With respect to an insolvent insurer writing life or
health insurance or annuities, the liquidator's proposal shall
provide for disbursements of assets to a guaranty association
or a foreign guaranty association covering life or health
insurance or annuities or to any other entity or organization
reinsuring, assuming, or guaranteeing policies or contracts
of insurance under the acts creating the associations.

S. Notice of the application shall be given to the associa-
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tion in and to the commissioners of insurance of each of the
states. Notice is given when deposited in the United States
certified mails, first class postage prepaid, at least thirty
days prior to submission of the application to the court.
Action on the application may be taken by the court provided
the required notice has been given and that the liquidator's
proposal complies with subsection 2, paragraphs "a" and 'b".

Sec. 35. NEW SECTION. 507C.35 FILING OF CLAIMS.

1. Proof of all claims shall be filed with the liguidator
in the form required by section 507C.36 on or before the last

day for filing specified in the notice required under section
507C.22. However, proof of claims for cash surrender values
or other investment values in life insurance and annuities
need not be filed unless the liquidator expressly soO reguilres.

2. The liquidater may permit a claimant making a late
filing to share in distributions, whether past or future,
as 1f the claimant were not late, to the extent that the
payment will not prejudice the orderly administration of the
liquidation under any of the following circumstances:

a. The existence of the claim was not known to the claimant
and that the claimant filed the claim as promptly thereafter
as reasonably possible after learning of 1it.

b. A transfer to a creditor was avoided under sections
507C.26 through 507C.28, or was voluntarily surrendered under
secton 507C.29, and that the filing satisfies the conditions
of section 507C.29.

c. The valuation under section 507C.41 of security held
by a secured creditor shows a deficiency, which is filed

9 within thirty days after the valuation.

3. The liquidator shall permit late filing claims to share
in distributions, whether past or future, as 1f they were
not late, if the claims are claims of a guaranty association
or foreign guaranty association for reimbursement of covered
claims paid or expenses incurred, or both, subseguent to the
last day for filing where the payments were made and expenses
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incurred as provided by law.

4. The liguidator may consider any claim filed late which
is not covered by subsection 2, and permit it to receive dis-
tributions which are subsequently declared on any claims of
the same or lower priority if the payment does not prejudice
the orderly administration of the liquidation. The late-
filing claimant shall receive at each distribution the same
percentage of the amount allowed on the claim as 1s then being
paid to claimants of any lower priority. This shall continue
until the claim has been paid in full.

Sec. 36. NEW SECTION. 507C.36 PROOF OF CLAIM.

1. Proof of claim shall consist of a statement signed
by the claimant that includes all of the following that are
applicable:

a. The particulars of the claim including the considera-

tion given for it.

b. The identity and amount of the security on the claim.

¢. The payments, if any, made on the debt.

d. A statement that the sum claimed is justly owing and
that there is no setoff, counterclaim, or defense to the
claim.

e. Any right of priority of payment or other specific
right asserted by the claimant.

f. A copy of the written instrument which is the founda-
tion of the claim.

g. The name and address of the claimant and the attorney
who represents the claimant, if any.

2. A claim need not be considered or allowed 1f it does
not contain all the information in subsection 1 which is ap-
plicable. The liquidator may require that a prescribed form
be used and may require that other information and documents
be included.

3. At any time the liquidator may request the claimant
to present information or evidence supplementary to that

required under subsection 1 and may take testimony under oath, .
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require production of affidavits or depositions, or otherwise
obtain additional information or evidence.

4. A judgment or order against an insured or the insurer
entered after the date of filing of a successful petition
for liquidation, or a judgment or order against an insured
or the insurer entered at any time by default or by collusion
need not be considered as evidence of liability or of quantum
of damages. A judgment or order against an insured or the
insurer entered within four months before the filing of the
petition need not be considered as evidence of liability or
of the quantum of damages.

5. Claims of a guaranty association or foreign guaranty
association shall be in the form and contain the substantiation
as may be agreed to by the association and the liquidator.

Sec. 37. NEW SECTION. 507C.37 SPECIAL CLAIMS,

1. The claim of a third party which is contingent only
on the thixd party first obtaining a judgment against the
insured shall be considered and allowed as if there were no
such contingency.

2. A claim may be allowed even if contingent, if it is
filed in accordance with section 507C.35. 1t may be allowed
and the claimant may participate in all distributions de-
clared after it is filed to the extent that it does not pre-
judice the orderly administration of the liguidation.

3. Claims that are due except for the passage of time
shall be treated as absolute claims are treated. However,
the claims may be discounted at the legal rate of interest.

4. Claims made under employment contracts by directors,
principal officers, or persons in fact performing similar
functions or having similar powers are limited to payment
for services rendered prior to the i1ssuance of an order of
rehabilitation or liquidation under section S07C.13 or 507C.18.

Sec. 38. NEW SECTION. 507C.38 SPECIAL PROVISIONS FOR
THIRD-PARTY CLAIMS.

1. If a third party asserts a cause of action againet
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an insured of an insurer in liquidation, the third party may
file a claim with the liquidator. .
2. Whether or not the third party files a claim, the in-
sured may file a claim on the insured's own behalf in the
liguidation. If the insured fails to file a claim by the
date for filing claims specified in the order of liguidation
or within sixty days after mailing of the notice regquired
by section 507C.22, whichever is later, the insured 1is a late
filer.
3. The liquidator shall make recommendations tc the court
under section 507C.42, for the allowance of an insured's claim
under subsection 2 after consideration of the probable outcome
of a pending action against the insured on which the claim
is based, the probable damages recoverable in the action and
the probable costs and expenses of defense. After allowance
by the court, the liquidator shall withhold dividends payable
on the claim, pending the outcome of litigation and negotiation
with the insured. If it seems appropriate, the liquidator
shall reconsider the claim on the basis of additional .
information and amend the recommendations to the court. The
insured shall be afforded the same notice and opportunity
to be heard on all changes in the recommendation as in its
initial determination. The court may amend its allowance
as it finds appropriate. As claims against the insured are
settled or barred, the insured shall be paid from the amount
withheld the same percentage dividend as was paid on other
claims of like property, based on the lesser of:
a. The amount actually recovered from the insured by ac-
tion or paid by agreement plus the reasonable costs and
expenses of defense.
b. The amount allowed on the claims by the court.
After all claims are settled or barred, any sum remaining
from the amount withheld shall revert to the undistributed
assets of the insurer. Delay in final payment under this
subsection shall not be a reason for unreasonable delay of .
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final distribution and discharge of the liguidator.

4. I1f several claims founded upon one policy are filed,
whether by third parties or as claims by the insured under
this section, and the aggregate allowed amount of the claims
to which the same limit of liability in the policy is
applicable exceeds that limit, each claim as allowed shall
be reduced in the same proportion so that the total equals
the policy limit. Claims by the insured shall be evaluated
as in subsection 3. If any insured's claim is subsequently
reduced under subsection 3, the amount thus freed shall be
apportioned ratably among the claims which have been reduced
under this subsection.

5. A claim may not be presented under this section if
it is or may be covered by any quaranty association or foreign
guaranty association.

Sec. 39. NEW SECTION. 507C.39 DISPUTED CLAIMS.

1. If a claim is denied in whole or in part by the

liquidator, written notice of the determination shall be given
to the claimant or the claimant's attorney by first class

mail at the address shown in the proof of claim. Within sixty
days from the mailing of the notice, the claimant may file
objections with the liquidator. Unless a filing 1s made,

the claimant may not further object to the determination.

2. 1If objections are filed with the liquidator and the
ligquidator does not alter the denial of the claim as a result
of the objectiocns, the liquidator shall ask the court for
a hearing as soon as practicable and give notice of the hearing
by first class mail to the claimant or the claimant's attorney
and to any other persons directly affected. The notice shalil
be given not less than ten nor more than thirty days before
the date of the hearing. The matter shall be heard by the
court or by a court-appointed referee. The referee shall
submit findings of fact along with a recommendation.

Sec. 40. NEW SECTION. 507C.40 CLAIMS OF SURETY. 1If
a creditor whose claim against an insurer is secured in whole
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or in part, by the undertaking of another person, fails to
prove and file that claim, then the other person may do so
in the creditor's name. The surety shall be subrogated to
the rights of the creditor, whether the claim has been filed
by the creditor or by the surety in the creditor's name to
the extent that the surety discharges the undertaking.
However, in the absence of an agreement with the creditor
to the contrary, the surety is not entitled to any distribu-
tion until the amount paid to the creditor on the undertaking
plus the distributions paid on the claim from the insurer's
estate to the creditor equals the amount of the entire claim
of the creditor. An excess received by the creditor shall
be held by the creditor in trust for the surety. As used
in this section, “surety" is not intended to apply to a
guaranty association or foreign guaranty association.
Sec. 41. NEW SECTION. 507C.41 SECURED CREDITOR'S CLAIMS.
1. The value of security held by a secured creditor shall

be determined in one of the following ways, as the court may
direct:

a. By converting the security into money according to
the terms of the agreement pursuant to which the security
was delivered to the creditors.

b. By agreement, arbitration, compromise or litigation
between the creditor and the liquidator.

2. The determination shall be under the supervision and
control of the court with due regard for the recommendation
of the liquidator. The amount so determined shall be credited
upon the secured claim. A deficlency shall be treated as
an unsecured claim. If the claimant surrenders the security
to the ligquidator, the entire claim shall be allowed as if
unsecured.

Sec. 42. NEW SECTION. 507C.42 PRIORITY OF DISTRIBUTION.
The priority of distribution of claims from the insurer's

estate shall be in accordance with the order in which each
class of claims 1s set forth. Claims in each class shall
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be paid in full or adeguate funds retained for the payment
before the members of the next class receive any payment.
Subclasses shall not be established within a class. The order
of distribution of claims is:

1. CLASS 1. The costs and expenses of administration,
including but not limited to the following:

a. The actual and necessary costs of preserving or re-
covering the assets of the insurer.

b. Compensation for services rendered in the liquidation.

c. Necessary filing fees.

d. The fees and mileage payable to witnesses.

e. Reasonable attorney's fees.

f. The reasonable expenses of a guaranty association or
foreign guaranty association in handling claims.

2. CLASS 2. Debts due to employees for services performed
to the extent that they 4o not exceed one thousand dollars
and represent payment for services performed within one year
before the filing of the petition for liquidation. OQfficers
and directors are not entitled to the benefit of this priority.
The priority is in lieu of other similar priority which may
be authorized by law as to wages or compensation of employees.

3. CLASS 3. Claims under policies for losses incurred,
including third-party claims, claims against the insurer for
liability for bodily injury or for injury to or destructiocon
of tangible property which are not under policies, and claims
of a guaranty association or foreign guaranty association.
Claims under life insurance and annuity policies, whether
for death proceeds, annuity proceeds, or investment values
shall be treated as loss claims. That portion of a loss,
indemnification for which is provided by other benefits or
advantages recovered by the claimant, shall not be included
in this class, other than benefits or advantages recovered
or recoverable in discharge of familial obligations of support
or by way of succession at death or as proceeds of life
insurance, or as gratuities. A payﬁent by an employer to
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an employee is not a gratuity.

4. CLASS 4. Claims under nonassessable policies for un-
earned premium or other premium refunds and claims of general
creditors.

5. CLASS 5. Claims of the federal or any state or local
government. Claims, including those of a governmental body
for a penalty or forfeiture, are allowed in this class only
to the extent of the pecuniary loss sustained from the act,
transaction, or proceeding out of which the penalty or
forfeiture arose, with reasonable and actual costs. The
remainder of such claims shall be postponed to the class of
claims under subsecsection 8.

6. CLASS 6. Claims filed late or any other claims other
than claims under subsecticns 7 and 8.

7. CLASS 7. Surplus or contribution notes, or similar
obligations, and premium refunds on assessable policies.
Payments to members of domestic mutual insurance companies
is limited 1n accordance with law. .

8. CLASS 8. The claims of shareholders or other owners.

Sec. 43. NEW SECTION. 507C.43 LIQUIDATOR'S RECOMMENDA~
TICNS TO THE COURT.

1. The liquidator shall review claims duly filed in the

liquidation and shall make further investigation as neces-
sary. The liquidator may compound, compromise or 1in any other
manner negotiate the amount for which claims will be
recommended to the court except where the liquidator is re-
quired by law to accept claims as settled by a person or or-
ganization, including a guaranty association or foreign
guaranty association. Unresolved disputes shall be determined
under section 507C.39. As soon as practicable, the liquidator
shall present to the court a report of the claims against

the insurer with the liquidator's recommendations. The report
shall include the name and address of each claimant and the
amount of the claim finally recommended. If the insurer has
issued annuities or life insurance policies, the liquidator
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shall report the persons to whom, according to the records
of the insurer, amounts are owed as cash surrender values
or other investment value and the amounts owed.

2. The court may approve, disapprove, or mcdify the report
on claims by the liquidator. Reports not modified by the
court within sixty days following submission by the liquidator
shall be treated by the liquidator as allowed claims, subject
to later modification or to rulings made by the court pursuant
to section 507C.39. A claim under a policy of insurance shall
not be allowed for an amount in excess of the applicable
policy limits.

Sec. 44. NEW SECTION. 507C.44 DISTRIBUTION OF ASSETS.
Under the direction of the court, the liquidator shall pay
distributions in a manner that will assure the proper
recognition of priorities and a reasonable balance between
the expeditious completion of the ligquidation and the
protection of unliquidated and undetermined claims, including
third-party claims. Distribution of assets in kind may be
made at valuations set by agreement between the liguidator
and the creditor and approved by the court.

Sec. 45. NEW SECTION. 507C.45 UNCLAIMED AND WITHHELD
FUNDS .

1. Unclaimed funds subject to distribution remaining in
the liquidator's hands when the liquidator is ready to apply
to the court for discharge, including the amount distributable
to a creditor, shareholder, member, or other person who is
unknown or cannot be found, shall be deposited with the state
treasurer, and shall be paid without interest, except in ac-
cordance with section 507C.42, to the person entitled or the
person's legal representative upon proof satisfactory to the
state treasurer of the right to the funds. An amount on de-
posit not claimed within six years from the discharge of the
liquidator 1is deemed to have been abandoned and shall become
the property of the state without formal escheat proceedings
and be deposited with the general fund.
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2. Funds withheld under section 507C.37 and not dis-
tributed shall upon discharge of the liquidator be deposited
with the state treasurer and paid in accordance with section
507C.42. Sums remaining which under section 507C.42 would
revert to the undistributed assets of the insurer shall be
transferred to the state treasurer and become the property
of the state under subsection 1, unless the commissioner 1in
the commissioner's discretion petitions the court to reopen
the liguidation under section 507C.47.

Sec. . NEW SECTION. 507C.46 TERMINATION OF PROCEEDINGS.

1. Wwhen all assets justifying the expense of collection
and distribution have been collected and distributed underx
this chapter, the liquidator shall apply to the court for
discharge. The court may grant the discharge and make any
other orders, including an order to transifer remaining funds

that are uneconomical to distribute, as appropriate.
2. Any other person may apply to the court at any time

for an order under subsection 1. 1I1f the application is denied, .

the applicant shall pay the costs and expenses including
reasonable attorney's fee of the ligquidator in resisting the
application.

Sec. 47. NEW SECTION. 507C.47 REOPENING LIQUIDATION.
At any time after the liquidation proceeding has been

terminated and the liquidator discharged, the commissioner
or other interested party may petition the court to reopen
the proceedings for good cause including the discovery of
additional assets. The court shall crder the proceeding
reopened 1f it is satisfied that there is justification for
the reopening.

Sec. 48. NEW SECTION. 507C.48 DISPOSITION OF RECORDS
DURING AND AFTER TERMINATION OF LIQUIDATION. If it appears
to the commissioner that the records of an insurer in process

of liquidation or completely ligquidated are no longer useful,
the commissioner may recommend to the court and the court

shall direct what records shall be retained for future
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reference and what shall be destroyed.

Sec. 49. NEW SECTION. 507C.4% EXTERNAL AUDIT OF THE
RECEIVER'S BOOKS. The court may order audits to be made of
the books of the commissioner relating to a receivership

established under this chapter, and a report of each audit
shall be filed with the commissioner and with the court.
The books, records, and other documents of the receivership
shall be made available to the auditor at any time without
notice. The expense of an audit shall be considered a cost
of administration of the receivership.
DIVISION IV
INTERSTATE RELATIONS

Sec. 50. NEW SECTION. 507C.50 CONSERVATION OF PROPERTY
OF FOREIGN OR ALIEN INSURERS FOUND IN THIS STATE.

1. If a domiciliary liquidator has not been appointed,

the commissioner may apply to the court by verified petition
for an order directing the commission to act as conservator
to conserve the property of an alien insurer not domiciled
in this state or a foreign insurer on any of the following
grounds:

a. Any of the grounds in section 507C.12.

b. That property has been sequestered by official action
in the insurer's domiciliary state, or in any other state.

c. That enough of its property has been seguestered in
a foreign country to give reasonable cause to fear that the
insurer is or may become insolvent.

d. That both of the following are found:

(1) That its certificate of authority to do business in
this state has been revoked or that no certificate was ever
issued.

{(2) That there are residents of this state with outstanding
claims or outstanding policies.

2. When an order is sought under subsection 1, the court
shall cause the insurer to be given notice and time to re-
spond to the petition as is reasonable under the c¢ircumstances.
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3. The court may issue the order in whatever terms it
deems appropriate. The filing or recording of the order with
the clerk of court or the recorder of deeds of the county
in which the principal business of the company is located
or the county in which its principal office or place of
business is located is the same notice as a deed, bill of
sale, or other evidence of title duly filed or recorded with
that recorder of deeds.

4. The conservator may at any time petition for and the
court may grant an order under section 507C.51 to liquidate
assets of a foreign or alien insurer under conservation, or,
for an order under section 507C.53, to be appointed ancillary
recelver.

5. The conservator may at any time petition the court
for an order terminating conservation of an insurer. If the
court finds that the conservation is no longer necessary,
it shall order that the insurer be restored to possession
of its property and the control of its business. The court
may also make such finding and issue such order at any time
upon motion of any interested party, but if the motion is
denied costs shall be assessed against the party.

Sec. 51. NEW SECTION. 507C.51 LIQUIDATION OF PROPERTY
OF FOREIGN OR ALIEN INSURERS FQUND IN THIS STATE.

1. If a domiciliary receiver has not been appointed, the

commissioner may apply to the court by verified petition for
an order directing the commissioner to liguidate the assets

found in this state of a foreign insurer or an alien insurer
not domiciled in this state on any of the following grounds:

a. Any of the grounds in section 507C.12 or 507C.17.

b. Any of the grounds specified in section 507C.S50, sub-
section 1, paragraphs “b" through "4".

2. When an order is sought under subsection 1, the court
shall cause the insurer to be given notice and time to respond
to the petition as is reasonable under the circumstances.

3. If it appears to the court that the best interests
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of creditors, policyholders, and the public require, the court
may issue an order to liguidate in whatever terms it deems
appropriate. The filing or recording of the order with the
clerk of the court or the recorder of deeds of the county

in which the principal business of the company is located

or the county in which its principal office or place of
business 1s located, is same notice as a deed, bill of sale,
or other evidence of title duly filed or recorded with that
recorder of deeds.

4, If a domiciliary liquidator is appointed in a reciprocal
state while a liquidation is proceeding under this section,
the liguidator under this section shall act as ancillary re-
ceiver under section 507C.53. 1If a domiciliary liquidator
1s appointed in a nonreciprocal state while a ligquidation
1s proceeding under this section, the liquidator under this
section may petition the court for permission to act as
ancillary receliver under section 507C.53.

5. On the same grounds as are specified in subsection
1, the commissioner may petition an appropriate federal
district court to be appointed receiver to liquidate that
portion of the insurer's assets and business over which the
court will exercise jurisdiction, or any lesser part that
the commissioner deems desirable for the protection of the
policyholders and creditors in this state.

6. Wwhen the commissioner has liquidated the assets of
a foreign or alien insurer under this section, the court may
order the commissioner to pay claims of residents of this
state against the 1lnsurer under rules as to the ligquidation
of insurers under this chapter as are otherwise compatible
with this section.

Sec. 52. NEW SECTION. 507C.52 DOMICILIARY LIQUIDATORS
IN OTHER STATES.

1. Except as to special deposits and security on secured
claims under section S07C.53, subsection 3, the domiciliary
liquidator of an insurer domiciled in a reciprocal state shall
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be vested with the title to the assets, property, contracts,
and rights of acticn, agents' balances, books, accounts and
other records of the insurer located 1in this state. The date
of vesting is the date of the filing of the petition, 1if that
date is specified by the domiciliary law for the vesting of
property in the domiciliary state. Otherwise, the date of
vesting shall be the date of entry of the order directing
possession to be taken. The domiciliary liquidator may
immediately recover balances due from agents and obtain
possession of the books, accounts and other records of the
insurer located in this state. Subject to section 507C.53,
the domiciliary liguidator may also recover all other assets
of the insurer located 1n this state.

2. 1f a domiciliary ligquidator is appointed for an insurer
not domicilied in a reciprocal state, the commissioner of
this state shall be vested with the title to the property,
contracts and rights of action, books, accounts and other
records of the insurer located in this state, at the same
time that the domiciliary liquidator is vested with title
in the domicile. The commissioner of this state may petition
for a conservation or liquidation order under section 507C.50
or 507C.51, or for an ancillary receivership under section
507C.53, or after approval by the court may transfer title
to the domiciliary liguidator, as the interests of justice
and the equitable distribution of the assets require.

3. Claimants residing in this state may file claims with
the liquidator or ancillary receiver in this state or with
the domiciliary liguidator, if the domiciliary law permits.
The claims shall be filed on or before the last date fixed
for the filing of claims in the domiciliary liquidation
proceedings.

Sec. 53. NEW SECTION. 507C.53 ANCILLARY FORMAL PRO~-
CEEDINGS.

1. If a domiciliary liquidator has been appointed for

an insurer not domiciled in this state, the commissioner may
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file a petition with the court requesting appointment as
ancillary receiver in this state if both of the following
exist:

a. If the domiciliary liquidator finds that there are
sufficient assets of the insurer located in this state to
Justify the appointment of an ancillary receiver.

b. If the protection of creditors or policyholders in
this state so requires.

2. The court may issue an order appelnting an ancillary
receiver in whatever terms it deems appropriate. The filing
or recording of the order with the recorder of deeds in this
state is the same notice as a deed, bill of sale, or other
evidence of title duly filed or recorded with that recorder
of deeds.

3. When a domiciliary liquidator has been appointed in
a reciprocal state, then the ancillary receiver appointed
in this state may aid and assist the domiciliary ligquidator
in recovering assets of the insurer located in this state.

As soon as practicable, the ancillary receiver shall ligquidate
from thelr respective securities those special deposit claims
and secured claims which are proved and allowed in the an-
cillary proceedings in this state. The ancillary receiver
shall pay the necessary expenses ¢f the proceedings and shall
promptly transfer all remaining assets, books, accounts and
records to the domiciliary liquidator. Subject to this
section, the ancillary receiver and any deputies have the
same powers and 1s subject to the same duties with respect

to the administration of assets as a liquidator of an insurer
domiciled in this state.

4., As to assets and books, accounts, and other records
in their respective states, when a domiciliary liquidator
has been appointed in this state, ancillary receivers appointed
in reciprocal states shall have corresponding rights, duties
and powers to those provided in subsection 3 for ancillary
recelvers appointed in this state.
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Sec. 54. NEW SECTION. S07C.54 ANCILLARY SUMMARY PRO-
CEEDINGS. In the sole discretion of the commissioner, the

commissioner may institute proceedings under sections 507C.9
through 507C.11 at the request of the commissioner or other
appropriate insurance official of the domiciliary state of
a foreign or alien insurer having property located in this
state.

Sec. 55. NEW SECTION. ©507C.55 CLAIMS OF NONRESIDENTS
AGAINST INSURERS DOMICILED IN THIS STATE.

1. In a liguidation proceeding begun in this state against

an insurer domiciled in this state, claimants residing in
foreign countries or in nonreciprocal states shall file claims
in this state, and claimants residing in reciprocal states
shall file claims either with the ancillary receivers in their
respective states or with the domiciliary liguidator. Claims
shall be filed on or before the last date fixed for the filing
of claims in the domiciliary ligquidation proceeding.

2. Claims belonging to claimants residing in reciprocal
states shall be proved either in the liquidation proceeding
in this state as provided in this chapter or in ancillary
proceedings 1in the reciprocal states. If notice of the claims
and opportunity to appear and be heard 1s afforded the
domiciliary liquidator of this state as provided in section
507C.56, subsection 2 with respect to ancillary proceedings,
the final allowance of claims by the courts in ancillary
proceedings in reciprocal states shall be conclusive as to
amount and as to priority against special deposits or other
security located in such ancillary states, but shall not be
conclusive with respect to priorities against general assets
under section 507C.42.

Sec. 56. NEW SECTION. 507C.56 CLAIMS OF RESIDENTS AGAINST
INSURERS DOMICILED IN RECIPROCAL STATES.

1. In a liguidation proceeding in a reciprocal state

against an insurer domiciled in that state, claimants against
the insurer who reside within this state may file claims
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either with the ancillary receiver in this state, or with
the domiciliary liquidator. Claims shall be filed on or
before the last dates fixed for the filing of claims in the
domiciliary liquidation proceeding.

2. Claims belonging to c¢laimants residing in this state
may be proved either in the domiciliary state under the law
of that state, or in ancillary proceedings in this state.
If a claimant elects to prove the claim in this state, the
claimant shall file the claim with the ligquidator in the
manner provided in sections 507C.35 and 507C.36. The ancillary
receiver shall make a recommendation to the court as under
section 507C.43. The ancillary receiver shall also arrange
a date for hearing if necessary under section 507C.39 and
shall give notice to the liquidator in the domiciliary state,
either by certified mail or by personal service at least forty
days prior to the date set for hearing. Within thirty days
after the giving of the notice, if the domiciliary liquidator
gives notice 1n writing either by certified mail or by personal
service to the ancillary receliver and to the claimant of an
intention to contest the claim, the domicilliary liquidator
is entitled to appear or to be represented in a proceeding
in this state involving the adjudication of the claim.

3. The final allowance of the claim by the courts of this
state shall be accepted as conclusive as to amount and as
to priority against special deposits or other security located
in this state.

Sec. 57. NEW SECTION. 507C.57 ATTACHMENT, GARNISHMENT,
AND LEVY OF EXECUTION. An action or proceeding in the nature
of an attachment, garnishment, or levy of execution shall

not be commenced or maintained 1in this state against the
delinquent insurer or its assets during the pendency in this
or any other state of a liquidation proceeding, whether called
by that name or not.

Sec. 58. NEW SECTION. 507C.58 INTERSTATE PRIORITIES.

1. In a liguidation proceeding in this state involving
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one or more reciprocal states, the order of distribution of
the domiciliary state shall control as to claims of residents
of this and reciprocal states. Claims of residents of
reciprocal states shall be given equal priority of payment
from general assets regardless of where the assets are located.

2. The owners of special deposit claims against an in-
surer for which a liquidator is appointed in this or any other
state 1s given priority against the special deposits 1n ac-
cordance with the statutes governing the creation and mainte-
nance of the deposits. 1f there is a deficiency in a deposit
so that the claims secured by 1t are not fully discharged
from 1t, the claimants may share in the general assets.
However, the sharing shall be deferred until general creditors
and claimants against other special deposits who have received
smaller percentages from thelr respective special deposits
have been paid percentages of their claims equal to the per-
centage paid from the special deposit.

3. The owner of a secured claim against an insurer for
which a liquidator has been appointed in this or any other
state may surrender the security and file the claim as a
general creditor, or the claim may be discharged by resort
to the security in accordance with section 507C.41, in which
case the deficiency shall be treated as a claim against the
general assets of the insurer on the same basis as claims
of unsecured creditors.

Sec. 59. NEW SECTION. 507C.59 SUBORDINATION OF CLAIMS
FOR NONCOOPERATION. If an ancillary receiver in another state
or foreign country, whether called by that name or not, fails
to transfer to the domiciliary liquidator in this state assets
within the ancillary receiver's control other than special
deposits, diminished only by the expenses of the ancillary
receivership, the claims filed in the ancillary receivership,
othexr than special deposit claims or secured claims, shall
be placed in the class ¢of claims under section 507C.42,

subsection 7.
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Sec. 60. This Act, being deemed of immediate importance,
takes effect from and after its publication in the Eddyville
wribune, a newspaper published in Eddyville, Iowa, and In
the Lee Town News, a newspaper published in Des Moines, Iowa.

EXPLANATION

This bill creates a new chapter 507C which provides for
a mechanism for the supervision, rehabilitation, and liquida-
rion of insolvent insurance companies.

This bill takes effect upon publication.

L.SB 4008H 70
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Amend House File 2501 as follows:

1. Page 2, line 3, by inserting after the word
"insurance" the words "and any successor in office".

2. Page 3, line 31, by striking the word "part¥
and inserting in lieu thereof the word “par".

3. Page 5, by striking lines 8 through 15 and
inserting in lieu thereof the following:

“19. “Transfer" shall include the sale and every
other and different mode, direct or indirect, of
dlsposing of or of parting with property or with an
interest in the property, or with the posession of
the property or of fixing a lien upon the property
or upon an interest in the property, absolutely or
conditionally, voluntarily, by or without judicial
proceedings. The retention of a security title to
property delivered to a debtor shall be deemed a

_transfer suffered by a debtor."

4. By striking page 7, line 31 through page 8,
line 13, and inserting in lieu thereof the following:

“}l. An officer, manager, director, trustee, owner,
employee, or agent of an insurer, or any other person
with authority over or in charge of any segment of
the insurer's affairs, shall cooperate with the
commissioner in any proceeding under this chapter’
or any investigation preliminary to the proceeding.
The term “person" as used in this section, shall
include any person who exercises control directly
or indirectly over activities of insurer through any
holding company or other affiliate of the insurer.

“Po cooperate” shall include, but shall not be limited
to, the following:

a. To reply promptly in writing to any inquiry
from the commissioner requesting a xeply.

b. To make available to the commissioner any
books, accounts, documents, or other records or
information or property of or pertaining to the insurer
and in the commissioner's possession, custody or
control."

5. Page 20, line 10, by striking the figure

"507C.20" and inserting in lieu thereof the figure
"507C.37".

6. Page 24, line 17, by inserting after the word
"persons" the words "including statutes of limitation,
statutes of fraud, and the defense of usury".

7. Page 25, line 33, by striking the word “may"
and inserting in lieu thereof the words “"need not'.
8. Page 29, line 13, by striking the words "a
fraudulent* and inserting in lieu thereof the words

*any such'.
9. Page 34, line 5, by striking the figure “1"

o
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Page Two

and inserting 1in lieu thereof the figure "2".

'10. Page 37, line 29, by inserting after the woxd
"liguidation" the words and figure "under section
507C.18".

11. Page 39, by striking line 18 and inserting
in lieu thereof the following:

"1. a. An agent, broker, premlium flnance company
or any other person responsible for".

12. Page 40, line 1, by inserting after the word
"party" the words '“or parties".

13. Page 40, line 3, by inserting after the word
“party" the words "or parties'.

14. Page 45, line 8, by striking the word "a"
and 1nserting in lieu thereof the words "an unexcused".

15. Page 49, line 12, by striking the word
"subsecsection" and inserting in lieu thereof the
word “subsection".
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BY SKOW of Guthrie
CHICDO of Polk
H-5627 FILED MARCH 13, 1984 HALVORSON of Clayton
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HOUSE FILE 2501
H-5721
Amend House File 2501 as follows:
1. Page 60, by striking lines 1 through 4.
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DIVISION I

GENERAL PROVISIONS .

Secticn 1. NEwW SECTION. §07C.1 SHORT TITLE--CONSTRUCTIGN-
PURPOSE.

1. This chapter shall be cited as the "Insurers
supervision, Rehabilitation, and Liguidation Act".

2. This chapter shall not be interpreted to limit the

powers granted the commissioner by any other law.

3. This chapter shall be liberally construed to effect
the purpose stated in subsection 4.

4. The purpose of this chapter is the protection of the
interests of insured, claimants, creditors, and the public,
with minimum interference with the normal prerogatives of
the ownexrs and managers of insurers, through all of the

following:
a. Early detection of a potentially dangerous condition
in an insurer and prompt application of appropriate corrective

o—

measures.
b. Improved methods for rehabilitating insurers, involving .
the cooperation and management expertise of the insurance

industry.
c. Enhanced efficiency and economy of liquidation, through
clarification of the law, to minimize legal uncertainty and

litigation.

d. Equitable apportionment of any unavoidable loss.

e. Lessening the problems of interstate rehabilitaticn
and liguidation by facilitating cooperation between states
in the liquidation process, and by extending the scope of
personal jurisdiction over debtors of the insurer outside
this state.

f. Regulation of the insurance business by the impact
of the law relating to delinguency procedures and substantive
rules on the entire insurance business.

Sec. 2. NEW SECTION. 507C.2 DEFINITIONS. As used in
this chapter, unless the context otherwise reguires:

-1~




h

S.F. E.F. ASD!

1. VYAncillary state" means a state cther than a domiciliary

SR

state,
2. '“"Commissioner" means the commissioner of insurance
and any successor in office.

3. “Creditor" is a perscon having a claim against an

insurer, whether the claim is matured or unmatured, liguidated
or unliguidated, secured or unsecured, absolute, fixed or
contingent.

O W o~ W W

4. '"Delinquency proceeding' means a proceeding instituted

b
<

against an insurer for the purpose of liquidating,

=
 d

rehabilitating, reorganizing or conserving the insurer, and

)
[\

a summary proceeding under section 507C.9 or 507C.10. “Formal

-}
%)

delingquency proceeding" means any liquidation or rehabilitation
proceeding.

N
- b
[PLI

5. 'Doing business" means any of the following acts,

fu
)}

whether effected by mail or otherwise:

[
~J

a. The issuance or delivery of contracts of insurance
Q 18 to persons resident in this state.
19 b. The solicitation of applications for the contracts,
20 or other negotiations preliminary tc the execution of the
21 contracts.
22 c. The collection of premiums, membership fees,
23 assessments, or other consideration for the contracts.
24 d. The transaction of matters subsequent to execution
25 of the contracts and arising out of then.
26 e. Operating as an insurer under a license or certificate
27 of authority issued by the insurance department.
28 6. '"Domiciliary state" means the state in which an insurer
29 1is incorporated or organized, or, in the case of an alien
30 insurer, 1its state of entry.
i 7. YFair consideration” is given for property or obligation
32 when either of the following is present:
33 a. Wwhen in good faith property is conveyed cr services
34 are rendered or an cbligation is incurred or an antecedent
@ 35 debt 1s satisfied in exchange for the property o¢r cbligation,

-2-
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as a fair equivalent therefor, and in good faith,.

b. When the property or obligation is received in good
faith to secure a present advance or antecedent debt in amount
not disproportionately small as compared to the value of the
property or obligation obtained.

8. ‘YForeign country" means another jurisdiction not in
a state.

9. "General assets" means all property, real or personal,
not specifically mortgaged, pledged, deposited, or otherwise
encumbered for the security or benefit of specified persons
As to specifically encumbered prop-
erty, Y“general assets" includes all property or its proceeds

or classes or persons.

in excess of the amount necessary to discharge the sum or
sums secured by the property or its proceeds. Assets held

in trust and on deposit for the security or benefit of all
policyholders or all policyholders and creditors, in more

than a single state, shall be treated as general assets.

10. “"Guaranty association" means the Iowa insurance
guaranty association created in chapter 515B and any other
similar entity either presently existing or to be created
by the general assembly for the payment of claims of insolvent
insurers. "Foreign guaranty association' means a similar

entity presently existing in or to be c¢reated in the future

by the legislature of any other state.
11. "Insclvency" or "insolvent" means either of the fol-
lowing:

a. For an insurer that it is unable to pay its obliga-
tions when they are due, cr when its admitted assets do not
exceed its liabilities plus the greater of:

(1) Any capital and surplus required by law for its or-
ganization.

(2) The total par or stated value of its authorized and
issued capital stoEIT

b. As to an insurer licensed to do business in this state
as of the effective date of this Act which does not meet the

-3-
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standard established under paragraph "a'" the term "insolvency"”
or "insolvent" shall mean, for a period not to exceed three
years from the effective date of this Act, that it is unable
to pay its obligations when they are due or that its admitted
assets do not exceed its liabilities plus any regquired capital
contribution ordered by the commissioner under provisions
of the insurance law.

For purposes of this subsection "liabilities" shall include

O 0 oy o W

but not be limited to reserves required by statute or by the
10 insurance department's rules or specific requirements imposed
1i by the commissioneyr upon a company at the time of or subseguent
12 to admission.

13 12. "Insurer" means a person who has done, purports to

14 do, 1s doing or is licensed to do insurance business, and

15 is or has been subject tc the authority of, or to liquidation,
16 rehabilitation, reorganization, supervision, or conservation
17 by an insurance commissioner. For purposes of this chapter,
18 any other person included under section 507C.3 is an insurer.
19 13. "Preferred claim" means a claim with respect to which
20 the terms of this chapter grant priority of payment frem the
21 general assets of the insurer.

22 14. "Recelver" means receiver, liguidator, rehabilitator,
23 or conservator as the context requires.

24 15. “Reciprocal state" means a state other than this state
25 in which section 507C.18, subsection 1, sections 507C.52 and
26 507C.53 and sections 507C.55 through 507C.57 are in force,

27 and in which provisions are in force requiring that the

28 commissioner or equivalent official be the receiver of a

29 delinquent insurer, and in which some provision exists for

30 the avoidance of fraudulent conveyances and preferential

31 transfers.

32 16. "Secured claim" means a claim secured by mortgage,

33 trust deed, pledge, deposit as security, escrow, or otherwise,
34 but not including special deposit claims or claims against

35 general assets. The term also includes claims which have

—g-
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become liens upon specific assets by reason of judicial pro-
cess.

17. "Special deposit claim"” means a claim secured by a
deposit made pursuant to statute for the security or benefit
of a limited class or classes of persons, but not including
a claim secured by general assets.

18. “State" means a state, district, or territory of the
United States and the Panama Canal Zcne.

19. "Transfer' shall irnclude the sale and every othner

and different mode, direct or indirect, of dispesing of or

of parting with property or with an interest in the property,

or with the posession of the propertz_pr of fixing a lien
upon the property or upon an interest in the property,

absolutely or conditionally, voluntarily, by or without

judicial proceedings. The retention of a security title to

property delivered to a debtor shall be deemed a transfer

suffered by a debtor.
Sec. 3. NEW SECTION. 507C.3 APPLICABILITY. This chapter
may be applied to any of the following:

1. Insurers who are doing or have done insurance busi-
ness in this state, and against whom claims arising from that
business may exist now or in the future.

2. 1Insurers who purport to do insurance business in this
state.

3. Insurers who have insureds who are residents 1n this
state.

4. Other persons organized or in the process of organizing
with the intent to do insurance business in this state.

5. Nonprecfit health service corporations and all fraternal
benefit societies and beneficial societies subject to chapters
512, 512A, and 514.

Sec. 4. NEW SECTION. 507C.4 JURISDICTION AND VENUE.

1. A delinguency proceeding shall not be commenced under

this chapter by a person other than the commissioner. A court

snall not have jurisdiction over a proceeding under this
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chapter commenced by a person other than the commissioner.

2. A court shall not have jurisdiction over a petition
praying for the dissolution, liquidation, rehabilitation,
sequestration, conservation or receivership of an insurer,
or praying for an injunction or restraining order or other
relief preliminary to, incidental to or relating to such pro-
ceedings other than pursuant to this chapter.

3. A court having jurisdiction of the subject matter has
jurisdiction over a person served pursuant to the Iowa rules
of civil procedure or other applicable provisions in an ac-
tion brought by the receiver of a domestic insurer or an alien
insurer domiciled in this state for any of the following:

a. In an action on or incident to an cobligation if the
person served is obligated to the insurer in any way as an
incident to an agency or brokerage arrangement that may exist
or has existed between the insurer and the agent or broker.

b. In an action on or incident to a reinsurance contract
1f the person served is a reinsurer who has at any time writ-
ten a policy of reinsurance for an insurer against which a
rehabilitation or liquidation order is in effect when the
action is commenced, or is an agent or broker of or for the
reinsurer.

¢. In an action resulting from a relationship with the
insurer, if the person served is or has been an officer,
manager, trustee, organizer, promoter, or person in a posi-
tion of comparable authority or influence in an insurer against
which a rehabilitation or ligquidation order is in effect when
the action is commenced.

4, If the court on motion of a party finds that an ac-~
tion should as a matter of substantial justice be tried in
a forum outside this state, the court may enter an order to
stay the proceedings on the acticn in this state.

5. All action authorized in this chapter shall be brought
in the district court in Polk county.

Sec. 5. NEW SECTION. 5907C.5 INJUNCTIONS AND ORDERS.

—G=
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1. A receiver appointed in e proceeding under this chap-
ter may at any time apply for, and any court of general
jurisdiction may ¢rant, restraining orders, preliminary and
permanent injunctions, and other oxrders as necessary to prevent
any of the following:

a. The transaction of further business.

5. The transfer of property.

c. Interference with the receiver or with a proceeding
under this chapter.

d. Waste of the insurer's assets.

e. Dissipation and transfer of bank accounts.

f. The institution or further prosecution of any actions
oxr proceedings.

g. The obtaining of preferences, judgments, attachments,
garnishments, or liens against the insurer, its assets or
its policyholders.

h. The levying of execution against the insurer, its as-
sets or 1ts policyholders.

i. The making of a sale or deed for nonpayment of taxes
or assessments that would lessen the value of the assets of
the insurer.

j. The withholding from the receiver of books, accounts,
documents, or other records relating to the business of the
insurer,

k. Any other threatened or contemplated action that might
lessen the value of the insurer's assets or prejudice the
rights of policyheolders, creditors, or shareholders, or the
administration of a proceeding under this chapter.

2. A receiver may apply to a court outside of the state
for the relief described in subsection 1.

Sec. 6. NEW SECTICN. 507C.& CCOPERATION OF OrriICERS,
OWNERS, AND EMPLOYEES~--PENALTY.

1. &2&n officer, manager, director, trustee, owner, emplovee,

Qr..zgent _of an insgrgri cr any other person with authority

over or in charge of any segment of the insursr's affairs,

-7
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25
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the foiiowing:

a. To reElv Rroggtlx in writing to any ing&irz from the
Compissioner reguesting a reglx.
] 'O make avallabig to the co

accounts‘ documents,

property of or pertaining to the insurer and in
-

put shall not be limited to,

1issioner any books
or other records or information or

T S
the

commissioner's possession, custody or control.

3. A person shall not obstruct or interfere with the
commissioner in the conduct of a2 delinguency proceeding or
an investigation preliminary or incidental to a delinquency
proceeding.

4. This section does not abridge otherwise existing legal
including the right to resist a petition for liquida-
tion, other delinguency proceedings, or other orders.

rights,

5. A person included within subsection 2 who fails te
cooperate with the commissioner, or a perscn who obpstructs
or interferes with the commissioner in the conduct of a de-
linguency proceeding or an investigation preliminary or in-
cidental to a delinquency proceeding, or who violates a valid
order the commissioner issued under this chapter is:

a. Guilty of an aggravated misdemeanor; and

b. After a hearing, subject to the imposition by the
commissioner of a civil penalty not to exceed ten thousand
dollars and subject to the revocation or suspension of
insurance licenses issued by the commissioner.

Sec. 7. NEW SECTION. 507C.7 BONDS. In a proceeding
under this chapter, the commissioner and the commissioner's

deputies shall be responsible on their official bonds for

the faithful performance of their duties. If the court deems

-8-
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it desirable for the protection of the assets, it may require
an additional bond from the commissioner or the commissioner's
deputies. The bonds shall be paid for out of the assets of
the insurer as a cost of administration.

Sec. 8. NEW SECTION. 507C.8 CCNTINUATION OF DELINQUENCY
PROCEEDINGS. A proceeding commenced before the effective
date of this Act shall be deemed to have commenced under this
Act for the purpose of conducting the proceeding thereafter.
However, in the discretion of the commissioner the proceeding

may be continued, in whole or in part, as it would have con-

tinued had this Act not been enacted.
DIVISION IT

SUMMARY PROCEEDINGS

Sec. 9. NEW SECTION. 3507C.9 SUMMARY CRDERS AND SUPER-
VISION PROCEEDINGS-~PENALTY.
1. 1If after a hearing held under subsection 5, the com-

missioner determines that a domestic insurer has committed

or engaged 1in, or is about to commit or engage in, an act,
practice, or transaction that would subject it to delinguency
proceedings under this chapter, the commissioner may make

and serve upon the insurer and any other persons involved
orders as are reasonably necessary to correct, eliminate,

or remedy the conduct, condition, or ground.

2. If the commissioner upon reasonable cause determines
that a domestic insurer is in a condition as to render the
continuance of its business hazardous to the public or to
holders of its policies or certificates of insurance or if
the domestic insurer gives its consent then the commissioner
shall do both of the following:

a. Notify the insurer of the determination.

b. Furnish to the insurer & written 1iist of the commis-
sioner's requirements toc abate the determination.

3. If the commissioner makes a determination to supervise
an insurer subject to an order under subsection 1 or 2, the
commissioner shall notify the insurer that it is under the

-G=-

.‘
A




o W o

O O

10
11
12
13
i4
15
il
17
. J
19
20
21
22
23
24

25
26

28
29
30
31
32
33
34

27

H.F. b é}

supervision of the commissioner. During the period of super-
vision, the commissioner may appoint a supervisor to supervise
the insurer. The order appointing a supervisor shall direct
the supervisor toc enforce orders issued under subsections
1 and 2 and may also require that during the period of
supervision, the insurer shall not do any of the following
without the prior approval of the commissioner or the
commissioner's supervisor:

a. Dispose of, convey or encumber its assets or its busi-
ness in force.

b. Wwithdraw from its bank accounts.
Lend its funds.
Invest 1ts funds.
Transfer 1its property.
Incur any debt, obligation or liability.
Merge or consolidate with another company.
Enter intc a new reinsurance contract or treaty.

Toa o 0o O

1. Write new or renewal business.

4. An insurer subject to an order under this secticn shall

comply with the lawful reguirements of the commissioner and,
if placed under supervision, shall have sixty days from the
date the supervision order is served within which to comply
with the requirements of the commissioner. 1If the insurer
fails to comply, the commissioner may institute proceedings
under section 507C.12 or 507C.17 to have a rehabilitator or
liguidator appointed or extend the period of supervision.

5. The notice of hearing and any order issued pursuant
to subsection 1 shall be served upon the insurer pursuant
to chapter 17A. The notice of hearing shall state the time
and place of hearing, and the conduct, condition or ground
upon which the commissioner would base an order. Unless
mutually agreed between the commissioner and the insurer,
the hearing shall occur not less than ten days nor more than
thirty days after notice is served and shall be either in
Polk county or in some other place convenient to the parties

-10-
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to be designated by the commissioner. All hearings under
subsection 1 shall be confidential unless the insurer requests .
a public hearing.
6. a. An insurer subject to an order under subsection
2 may reguest a hearing to review that order. The hearing
shall be held as provided in subsection 5. The request for
a hearing shall not stay the effect of the order.
b. If the commissioner issues an order under subsection
2, the insurer may waive a commissioner's hearing and apply
for immediate judicial relief bj nmeans of any remedy afforded
by law without first exhausting administrative remedies.
Subsequent to a hearing, a party to the proceedings whose
interests are substantially affected is entitled to judicial
review of any order issued by the commissioner.
7. During the period of supervision the insurer may re-
quest the commissioner to review an action taken or proposed

to be taken by the supervisor by specifying the reasons the
action complained of is believed not to be in the best in- .

terest of the insurer.

8. £ a person has violated a supervision order issued
under this section which was in effect, the person is liable
to pay a civil penalty imposed by the district court not to
exceed ten thousand dollars.

9. The commissioner may apply for and any court of general
jurisdiction may grant restraining orders, preliminary and
permanent injunctions, and other orders as necessary to enforce
a supervision order.

Sec. 10. NEW SECTION. ©507C.10 SEIZURE ORDER.

1. Wwith respect to a domestic insurer the commissioner

may file in the district court a petition alieging all of
the following:
a. That there exist grounds that would justify a court
order for a formal delinquency proceeding against an insurer
under this chapter.
b. That the interests of policyholders, creditors, or .

-11-
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the public will be endangered by delay.

c. The contents of an crder deemed necessary by the com-
missioner.

2. Upon a filing under subsection 1, the court may issue,
ex parte and without a hearing, the requested order which
shall direct the commissioner to take possession and control
of all or a part of the property, books, accounts, documents,
and cther records of an insurer, and of the premises occupied
by it for transaction of its business, and until further order
of the court enjoin the insurer and its officers, managers,
agents, and employees from disposing of the insurer's property
and from transacting of the insurexr's business, except with
the written consent ¢f the commissioner.

3. The court shall specify in the order the duration of
the order. The duration shall be the time the court deems
necessary for the commissioner to ascertain the condition
of the insurer. Upon motion or on its own, the court may
from time to time hold hearings as it deems desirable after
notice as 1t deems appropriate, and may extend, shorten, or
modify the terms of the seizure order. The court shall vacate
the seizure order if the commissioner fails to commence a
formal proceeding under this chapter after having had a
reasonable opportunity to do so. An oxder of the court
pursuant to a formal proceeding under this chapter shall
automatically vacate the seizure order.

4. Entry of a seizure order under this section is not
an anticipatory breach of a contract of the insurer.

5. An insurer subject to an ex parte order under this
section may petition the court after the issuance of the order
for a hearing and review of the order. The court shall hold
the hearing and review not more than fifteen days after the
request. A hearing under this subsection may be held pri-
vately in chambers. Upon request of the insurer the hearing
shall be held privately in chambers.

6. If at any time after the issuance of an order under

-12~
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this section it appears to the court that a person whose in-
terest is or will be substantially affected by the order did .
not appear at the hearing and has not been served, the court
may order that notice be given. An order that notice be given
shall not stay the effect of any order previously issued by
the court.

Sec. 11. NEW SECTION. 507C.11 CONFIDENTIALITY OF HEAR-
INGS. Notwithstanding chapter 68A, in all administrative
proceedings pursuant to sections 507C.9 and 507C.10 all records
and documents pertaining to or a part of the record of the
proceedings are confidential except as is necessary to obtain

oI VR I S R SV S

o
(o)

compliance with a proceeding. However, the records may be
released if either of the following:
1. The insurer requests that the records be made public.
2. After a hearing on the issue with the parties to the

proceeding, the court orders that the records be made public.
DIVISION ITT

FORMAL PROCEEDINGS

Sec. 12. NEW SECTION. 507C.12 GROUNDS FOR REHABILITA-
TION. The commissioner may petition the district court for

an order to rehabilitate a domestic insurer or an alien in-
surer domiciled in this state on any of the following grounds:
1. The insurer is in a condition that the further tramsac-
tion of business would be financially hazardecus to its policy~
holders, creditors, or the pubiic.
2. There is reasonable cause to believe that there has
been embezzlement from the insurer, wrongful sequestration
or diversion of the insurer's assets, forgery or fraud af-
fecting the insurer, or other illegal conduct in, by, or with
respect to the insurer that, if established, would endanger
assets in an amount threatening the solvency of the insurer.
3. The insurer has failed to remove a person, whether
an officer, manager, general agent, employee, or other perscn,
who 1n fact has executive authority in the insurer, if the
person has been found after notice and hearing by the com- .

-13-
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missioner to be dishonest or untrustworthy in a way affecting
the 1nsurer's business.

4. Control of the insurer is in & person or persons found
after notice and hearing to be untrustworthy. Control may
be by stock ownership or by other means and may be direct
or indirect.

5. A person who in fact has executive authority in the
insurer, whether an officer, manager, general agent, director
or trustee, employee, or other person has refused to be
examined under oath by the commissioner concerning the
insurer's affairs, in this state or elsewhere, and after
reasonable notice of the fact the insurer has failed promptly
and effectively to terminate the employment and status of
the person and all the person's influence on management.

6. After demand by the commissioner under chapter 507
or under this chapter, the insurer has failed to promptly
make available for examination any of its property, books,
accounts, documents, or other records, or those of a subsidiary
or related company within the control of the insurer, or those
of a person having executive authority in the insurer so far
as they pertain to the insurer.

7. Without first obtaining the written consent of the
commissioner, the ilnsurer has transferred, or attempted to
transfer, in a manner contrary to chapter 521 or 521A, sub-
stantially its entire property or business, or has entered
into a transaction the effect of which is to merge,
consolidate, or reinsure substantially its entire property
or business in or with the property or business of any other
person.

8. The insurer or its property has been or is the subject
of an application for the appointment of a receiver, trustee,
custodian, conservator or sequestrator or similar fiduciary
of the insurer of its property other than as authorized under
the insurance laws of this state, and the appointment has
been made or is imminent, and the appointment might ocust the

-14-
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court of this state of jurisdiction or might prejudice orderly

delinguency proceedings under this chapter. .’
3. Within the previous three years the insurer has will-~

fully violated its charter or articles of incorporation, its

bylaws, an 1nsurance law of this state, or a valid order of

the commissioner under section 507C.S.
10. The insurer has failed to pay within sixty days after

the due date an obligation to a state or any subdivision of

a state or a judgment entered in a state, if the court in

which the judgment was entered had jurisdiction over the

subject matter. However, nonpayment shall not be a ground

until sixty days after a good faith effort by the insurer

to contest the obligation has been terminated whether the

effort 1s before the commissioner or in the courts, or the

insurer has systematically attempted to compromise or

renegotiate previously agreed settlements with its creditors

on the ground that it is financially unable to pay its

obligations in full.

11. The insurer has failed to file its annual report or .
other financial report required within the time allowed ang,
after written demand by the commissioner, has failed to im-
mediately give an adeguate explanation.

12. The board of directors or the holders of a majority
of the shares entitled to vote, or a majority of those in~
dividuals entitled to the control of those entities request
or consent to rehabilitation under this chapter.

Sec. 13. NEW SECTION. 507C.13 REHABILITATION ORDERS.

1. An order to rehabilitate the business of a domestic

insurer or an alien insurer domiciled in this state shall

appoint the commissioner as the rehabilitator. The orderxr

shall direct the rehabilitator to take possession of the

assets of the insurer, and to administer them under the general
supervision of the court. The filing or recording of the

order with the clerk of the district court or recorder of

deeds of the county in which the principal business of the .
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insurer is conducted, or the county in which its principal
office or place of business is located, is the same notice

as a deed, bill of sale, or other evidence of title duly filed
or recorded with that recorder of deeds. The order to
rehabilitate the insurer shall vest title to all assets of

the insurer in the rehabilitator.

2. An order issued under this section shall require ac-
counting to the court by the rehabilitator. Accountings shall
be at intervals the court specified in the order.

3. Entry of an order of rehabilitation is not an anticipa-
tory breach of a contract of the insurer.

Sec. 14. NEW SECTION. 507C.14 POWERS AND DUTIES OF THE
REHABILITATOR.

1. The commissioner as rehabilitator may appoint one or
more special deputies. The special deputies shall have the
powers and responsibilities of the rehabilitator granted under
this section. The commissioner may employ counsel, clerks,
and assistants as necessary. The compensation of the special
deputy, counsel, clerks, and assistants and all expenses of
taking possession of the insurer and of conducting the
proceedings shall be fixed by the commissioner with the
approval of the court and shall be paid out of the funds or

~assets of the insurer. The persons appointed under this

section shall serve at the pleasure of the commissioner.
If the property of the insurer does not contain sufficient
cash or liquid assets to defray the costs incurred, the
commissioner may advance the costs so incurred out of any
appropriation for the maintenance of the insurance department.
Amounts so advanced for expenses of administration shall be
repald to the commissioner for the use of the insurance
department out of the first available money of the insurer.
2. 7The rehabilitator may take action as the rehabilita-
tor deems necessary or appropriate to reform and revitalize
the insurer. The rehabilitator shall have the powers of the
directors, officers, and managers of the insurer, whose au-
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thority shall be suspended, except as the powers are
redelegated by the rehabilitator. The rehabilitator shall .
have power to direct and manage, to hire and discharge

employees subject to contract rights the employees may have,

and to deal with the property and business of the insurer.

3. 1If it appears to the rehabilitator that there has been
criminal or tortious conduct, or breach of a contractual or
fiduciary obligation by any person detrimental to the insurer,
the rehabilitator may pursue appropriate legal remedies on
behalf of the insurer.

4. 1If the rehabilitator determines that reorganization,
consolidation, conversion, reinsurance, merger, or other
transformation of the insurer is appropriate, the rehabilita-
tor shall prepare a plan to effect the changes. Upon applica-
tion of the rehabilitator for approval of the plan, and after
notice and hearings as the court may prescribe, the court
may either approve, disapprove or modify the plan proposed.

Before approving a plan, the court shall find that it is fair

and equitable to all parties concerned. If the plan is ap- .
proved, the rehabilitator shall carry out the plan. In the

case of a life insurer, if all ricghts of shareholders are

first relinguished, the plan proposed may inciude the imposi-

tion of liens upon the policies of the company. A plan for

a life insurer may also propose imposition of a moratorium

upon loan and cash surrender rights under policies.

5. The rehabilitator shall have the power under sections
507C.26 and 507C.27 to avoid fraudulent transfers.

Sec. 15, NEW SECTICN. 507C.15 ACTIONS BY AND AGAINST
REHABILITATOR.

1. A court, before which an action or proceeding in which

the insurer is a party or is obligated to defend a party is

pending when a rehabilitation order against the insurer is

entered, shall stay tne action or proceeding for ninety days

and any additional time as necessary for the rehabilitator

to obtain proper representation and prepare for further .

-17~
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proceedings. The rehabilitator shall take action respecting
the pending litigation as necessary in the interests of justice
and for the protection of creditors, policyholders, and the
public. The rehabiiitator shall immediately consider all
litigation pending outside this state and shall petition the
courts having jurisdiction over that litigation for stays
whenever necessary to protect the estate of the insurer.

2. A statute of limitations or defense of laches shall
not run in an action by or against an insuxer between the
filing of a petition for appointment of a rehabilitator for
that insurer and the order granting or denying that petition.
An action by or against the insurer that might have been
commenced when the petition was filed may be commenced for
at least sixty days after the order of rehabilitation is
entered or the petition 1s denied.

3. A guaranty association or foreign guaranty association
covering life or health insurance or annuities shall have
standing to appear i1n a court proceeding concerning the re-
habilitation of a life or health insurer if the association
is or may become liable to act as a result of the rehabilita-
tion.

Sec. 16. NEW SECTION. 507C.l16 TERMINATION OF REHABILITA~-
TION.,

1. Wwhenever the commissioner determines that further at-
tempts to rehabilitate an insurer would substantially increase
the risk of loss te creditors, policyholders, or the public,
or would be futile, the commissioner may petition the district
court for an order of liquidation. A petition under this

subsection shall have the same effect as a petition under
section 507C.17. The court shall permit the directors of
the insurer to take actions as are reasonably necessary to
defend against the petition and may order payment from the
estate of the insurer of costs and other expenses of defense
as justice may require.

2. The rehabilitator may at any time petition the district

-18-
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court for an order terminating rehabilitation of an insurer.
The directors of the insurer may petition the court for an .
order terminating rehabilitation of the insurer and the court

may order payment from the estate cf the insurer of costs

and other expenses of the petition as justice may require.

I1f the court finds that rehabilitation has been accomplished

and that grounds for rehabilitation under section 507C.12

no longer exist, it shall order that the insurer be restored

to possession of its property and the control of its business.

The court may also terminate the rehabilitation at any time
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upon its own motion.

Sec. 17. NEW SECTION. 507C.17 GROUNDS FOR LIQUIDATION.
The commissioner may petition the district court for an orxder
directing the commissioner to liquidate a domestic 1nsurer
15 or an alien insurer domiciled in this state on any of the

st
[y

=
= W

16 following grounds:

17 1. Any ground for an order of rehabilitation specified

18 in section 507C.12 whether or not there has been a prior order .
19 directing the rehabilitation of the insurer. 5
20 2. That the insurer is insolvent.

21 3. That the insurer 1s in a condition that the further

22 transaction of business would be hazardous, financially or

23 otherwise, to its policyholders, its creditors, or the public.

24 Sec. 18. NEW SECTION. 507C.18 LIQUIDATION ORDERS.

25 1. An order to liguidate the business of a domestic in~

26 surer shall appoint the commissioner as liquidator and shall

27 direct the liquidator to immediately take possession of the

28 assets of the insurer and to administer them under the general

29 supervision of the court. The liguidator shall be vested

30 with the title to the property, contracts, and rights of

31 action and the books and records of the insurer orxdered li-

32 guidated, wherever located, as of the entry of the final order

33 of liquidation. The filing or recording or the order with

34 the clerk of the court and the recorder of deeds of the county

in which its principal office or place or business is located, .

-15-
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or, in the case of real estate with the recorder of deeds

of the county where the property is located, shall be notice
as a deed, bill of sale, or other evidence of title duly filed
or recorded with the recorder of deeds.

2. Upon issuance cf the order, the rights and liabilities
of an insurer and of its creditors, policyholders, share-
holders, members and other persons interested in its estate
shall become fixed as of the date of entry of the order of
liquidation, except as provided in sections 507C.19 and
S507C.37.

3. An order to liquidate the business of an alien insurer
domiciled in this state shall be in the same terms and have
the same legal effect as an order to liquidate a domestic
insurer, except that the assets and the business in the United
States shall be the only assets and business included in the

(IS I R N AR

T R = I S I SV
Uk WP oW

order.

4. At the time of petitioning for an order of liquidation,
or at any time thereafter, the commissioner, after making
appropriate findings of an insurer's insolvency, may petition
the court for a declaration of insolvency. After providing
notice and hearing as it deems proper, the court may make
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the declaration.

S. An order issued under this section shall require ac-
counting to the court by the liquidator. Accountings shall
be at intexrvals specified in the order.

Sec. 19. NEW SECTON. 507C.19 CONTINUANCE OF COVERAGE.

1. Except for life or health insurance or annuities, poli-
cies 1n effect at the time of issuance of an order of liguida-
tion shall continue in force only for the lesser of:

a. A period of thirty days from the date of entry of the
iigquidaticn orders.

b. The expiration of the policy coverage.

c. The date when the insured has replaced the insurance
coverage with equivalent insurance in another insurer or
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otherwise terminated the policy.
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d. The liquidator has effected a transfer of the policy
obligaticn pursuant to section 507C.21, subsecticn 1, para- .
graph "h",

2. An order or liquidation under section 507C.18 shall
terminate coverages at the time specified in subsection 1 _J
for purposes of any other statute.

3. Policies of life or health insurance or annuities shail |
continue in force for the period and under terms as is provided |
for by any applicable guaranty association or foreign guaranty
association.

4. Policies of life or health insurance or annuities or
any period or coverage of the policies not covered by a
guaranty association or foreign guaranty assoclation shall
terminate under subsections 1 and 2.

Sec. 20. NEW SECTION. 507C.20 DISSQOLUTION OF INSURER.

The commissioner may petition for an order dissolving the

corporate existence of a domestic insurer or the United States
branch of an alien insurer domiciled in this state at the .
time the commissioner applies for a liquidation order. The
court shall order dissolution of the corporation upon peti-
tion by the commissioner upon or after the granting of a
liquidation order. If the dissoiution has not previocusly
been ordered, it shall be effected by operation of law upon
the discharge of the liguidator if the insurer is insoclvent.
However, dissolution may be ordered by the court upon the
discharge of the liquidator if the insurer is under a liquida-
tion order for some other reason.

Sec. 21. NEW SECTION. 507C.21 POWERS OF LIQUIDATOR.

1. The liguidator may:

a. Appolnt a special deputy to act for the liguidator
under this chapter, and to determine the special deputy's
reasonable compensation. The special deputy shall have all
powers of the ligquidator granted by this section. The special
deputy shall serve at the pleasure of the licuidator.

b. Hire employees and agents, legal counsel, actuaries, .
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accountants, appraisers, consultants, and other personnel

as the commissioner may deem necessary to assist in the
liguidation.

c. With the approval of the court fix the reasonable
compensation of employees and agents, legal counsel, actuaries,
accountants, appraisers and consultants.

d. Pay reasonable compensation to persons appointed and
to defray from the funds or assets of the insurer all ex-
penses c¢f taking possession of, conserving, conducting,
liquidating, disposing of, or otherwise dealing with the
business and property of the insurer. If the property of
the insurer does not contain sufficient cash or liquid assets
to defray the costs incurred, the commissioner may advance
the costs so incurred out of an appropriation for the mainte-
nance of the insurance department. Amounts so advanced for
expenses of administration shall be repaid to the commissioner
for the use of the insurance department out of the first
avallable moneys of the insurer.

e. Hold hearings, subpoena witnesses, and compel their
attendance, administer oaths, examine a person under oath,
and compel a person to subscribe tc the persont's testimony
after it has been correctly reduced to writing, and in
connection to the proceedings require the production of books,
papers, records or other documents which the liquidator deems
relevant to the inquiry.

f. Collect debts and moneys due and claims belonging to
the insurer, wherever located. Pursuant to this paragraph,
the liquidator may:

(1) Institute timely action in other jurisdictions to
forestall garnishment and attachment proceedings against
debts.

{2) Perform acts as are necesary or expedient to collect,
conserve or protect its assets or property, including the
power to sell, compound, compromise or assign debts for pur-~
poses of collection upon terms and conditions as the liguidator

-22w
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deems best.

(3) Pursue any creditor's remedies available to enforce

claims.

g. Conduct public and private sales of the property of

the 1lnsurer.

h. Use assets of the estate of an insurer under a liguida-
tion order to transfer policy obligations to a solvent assuming

insurer, if the transfer can be arranged without prejudice

to applicable priorities under section 507C.42.
i. Acquire, hypothecate, encumber, lease, improve, sell,
transfer, abandon, or otherwise dispose of or deal with prop-

exrty of the insurer at its market value or upon terms and

conditions as are fair and

reasonable. The liquidator shall

also have power to execute, acknowledge, and deliver deeds,

assignments, releases and other instruments necessary to ef-
fectuate a sale of property or other transaction in connection

with the liquidation.
j. Borrow money on the
or without security and to

security of the insurer's assets
execute and deliver documents

necessary to that transaction for the purpose of facilitating

the liguidation.

k. Enter into contracts as are necessary to carry out

the order to liquidate and

to affirm or disavow contracts

to which the insurer is a party.

1. Continue to prosecute and to institute in the name

of the insurer or in the liquidator'’s own name any and all

sulte and other legal proceedings, in this state or elsewhere,

and to abandon the prosecution of c¢laims the liquidator deems

unprofitable to pursue further. 1If the insurer is dissolved

under section 507C.2C, the
1n this state or elsewhere
liquidator for the insurer

m. Prosecute an action

liquidator may apply to any court
for leave to substitute the

as plaintiff.

on behalf of the creditors, members,

pelicyholders or sharehclders of the insurer against an offi-

cer of the insurer, or any

other person.
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n. Remove records and property of the insurer to the of-
fices of the commissioner or tc other place as may be con-
venient for the purposes of efficient and orderly execution
of the liquidation. A guaranty association or foreign guaranty
association shall have reasonable access to the records of
the insurer as necessary to carry out the guaranty's statutory
obligations.

0. Deposit in one or more banks in this state sums as
are required for meeting current administration expenses and
dividend distributions.

p. Unless the court oxrders otherwise, invest funds not
currently needed.

g. File necessary documents for record in the office of
a recorder of deeds or record office in this state or elsewhere
where property of the insurer is located.

r. Assert defenses available to the insurer as against
third persons including statutes of limitation, statutes of

fraud, and the defense of usury. A walver of a defense by

the insurer after a petition in liquidation has been filed
shall not bind the liquidator. 1If a guaranty association

or foreign guaranty association has an obligation to defend
a suit, the liguidator shall defer to the obligation and may
defend only in the absence of a defense by the guaranty
association.

s. Exercise and enforce the rights, remedies, and powers
of a creditor, shareholider, policyholder, or member, including
the power to avoid a transfer or lien that may be given by
the general law and that i1s not included with sections 507C.26
through 507C.28.

t. Intervene 1n a proceeding wherever instituted that
might lead to the appointment cf a receiver or trustee, and
act as the receiver or trustee whenever the appointmeht is
offered.

u. Enter into agreements with a receiver or commissioner
of insurance of any other state relating to the rehabilita-

-24-~
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tion, liguidation, conservation or dissolution of an insurer
deing business in both states.

v. Exercise powers now held or hereafter conferred upon
receivers by the laws of this state not inconsistent with
this chapter.

2. This section dces not limit the liguidator or exclude
the liquidator to exercise a power not listed in subsection
1 that may be necessary or appropriate to accomplish the pur-
poses of this chapter.

Sec. 22. NEW SECTION. 507C.22 NGCTICE TO CREDITORS AND
OTHERS.

1. Unless the court otherwise directs, the liquidator
shall give notice of the liguidation order as socon as pos-
sible by doing all of the following:

a. By first class mail and either by telegram or telephone

to the insurance commissioner of each jurisdiction in which
the insurer is doing business.

b. By first class mail to a guaranty association or foreign
guaranty association which is or may become obligated as a
result of the liquidation.

c. By first class mail to all insurance agents of the
insurer.

d. By first class mall to all persons known or reasonably
expected to have claimg against the insurer, including policy-
holders, by mailing a notice to their last known address as
indicated by the records of the insurer.

e. By publication in a newspaper of general circulation
in the county in which the insurer has its principal place
of business and in other locations as the liquidator deems
appropriate.

2. Notice to potential ¢laimants under subsection 1 shall
require claimants to file with the liguidator their claims
together with proper proofs of the claim under section 507C.36
on or before a date the liguidator shall specify in the notice.
The liquidator need not require persons claiming cash surrender

25~
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values or other investment values in life insurance and
annuities to file a c¢laim. Claimants shall keep the liguidator
informed of changes of address.

3. If notice is given pursuant to this section, the dis-
tribution of assets of the insurer under this chapter shall
be conclusive with respect to claimants, whether ox not a
claimant actually received notice.

Sec. 23. NEW SECTION. 507C.23 DUTIES OF AGENTS.

1. A person, who recelves notice in the form prescribed
in section 507C.22 that an insurer which the person represents
as an agent is the subject of a liquidation order, shall

within fifteen days of the notice give notice to each
policyholder or other person named in a policy issued through
the agent by the insurer of the liquidation order. The notice
shall be sent by first class mail to the last address contained
in the agent's records i1f the agent has a record of the address
of the policyholder or other person. A policy is issued
through an agent if the agent has a property interest in the
expiration of the policy, or if the agent has had in the
agent's possession a copy of the declarations of the policy

at any time during the life of the policy, except where the
ownership of the expiration of the policy has been transferred
to another. The written notice shall include the name and
address of the insurer, the name and address of the agent,
identification of the policy impaired and the nature of the
impairment including termination of coverage, as described

in section 507C.19. Notice by a general agent satisfies the
notice requirement for an agent under contract to the general
agent. An agent obligated to give notice under this section
shall file a report of compliance with the liguidator.

2. An agent failing to give notice or file a report of
compliance as required in subsection 1 may be subject to pay-
ment of a penalty of not more than one thousand dollars and
may have the agent's license suspended. The penalty 1is to
be imposed only after a hearing held by the commissioner.
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3. The liguidator may waive the duties imposed by this
secticn if the liquidator determines that another notice to
the policyholders of the insurer under liquidation is adequate.

Sec. 24. NEW SECTION. 507C.24 ACTIONS BY AND AGAINST
LIQUIDATOR.

1. After the issuance of an crder appointing a liiquidator
of a domestic insurer or of an alien insurexr domiciled in

this state, action at law or equity shall not be brought
against the insurer or liguidator in this state nor shall
existing actions be mailntained or further presented after
issuance of the order. The courts of this state shall give
full faith and credit to injunctions against the liquidator
or the insurer or the continuation of existing actions against
the liquidator or the insurer, when the injunctions are
included in an order to ligquidate an insurer issued pursuant
to corresponding provisions in other states. Whenever in
the liguidator's judgment, protection of the estate of the
insurer necessitates intervention in an action against the
insurer that is pending outside this state, the liguidator
may intervene in the action. The liquidator may defend at
the expense of the estate of the insurer an action in which
the liguidator intervenes under this section.

2. Within two yvears or such additional time as applicable
law may permit, the liquidator may after the issuance of an
order for liguidation institute an action or proceeding on
behalf of the estate of the insurer upon any cause of ac~
tion against which the period of limitation fixed by applicable
law has not expired at the time of the filing of the petition
upon which the order is entered. Where a period of limitation
1s fixed by agreement for instituting a suit or proceeding
upon a claim, or for filing a claim, proof of claim, proof
of loss, demand, notice, ox the like, or where in a proceeding
a period of limitation is fixed for taking an action, filing
a claim or pleading, or doing an act, and where in any case
the period had not expired at the date of the filing of the
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petition, the liquidatcr may, for the benefit of the estate,
take any action or do any act, redquired of or permitted to
the insurer, within a period of one hundred eighty days sub-
sequent to the entry of an order for liguidation, or within

a further periocd as is shown to the satisfaction of the court
not to be unfairly prejudicial to the other party.

3. A statute of limitations or defense of laches shall
not run with respect to an action against an insurer between
the filing of a petition for liquidation against an insurer
and the denial of the petition. An action against the insurer
that might have been commenced when the petition was filed
may be commenced for at least sixty days after the petition
is denled.

4. A guaranty association or foreign guaranty associaticn
shall have standing to appear in a court proceeding cencerning
the ligquidation of an insurer if the association is or may
become liable to act as a result of the liguidation.

Sec. 25. NEW SECTION. 507C.25 COLLECTION AND LIST OF
ASSETS.

1. As soon as practicable after the liguidation orxder
but not later than one hundred twenty days thereafter, the

liquidater shall prepare in duplicate a list of the insurer's
assets. The list shall be amended or supplemented as the
liguidator may determine. One copy shall be filed in the
office of the clerk of the court and one copy shall be re-
tained for the liquidator's files. Amendments and supplements
shall be similarly filed.

2. The liguidator shall reduce the assets to a degree
of liquidity that is consistent with the effective execution
of the liguidation.

3. A submission to the court for disbursement of assets
in accordance with section 507C.34 fulfills the requirements
of subsection 1.

Sec. 26. NEW SECTION. 507C.26 FRAUDULENT TRANSFERS PRIOR
TO PETITION,
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1. A transfer made and an obligation incurred by an 1in-
surer within one vear prior to the filing of a successful
petition for rehabilitation or liquidation under this chapter
1s fraudulent as to then existing and future creditors if
made or incurred without fair consideration, or with actual
intent to hinder, delay, or defraud either existing or future
creditors. A fraudulent transfer made or an obligation
incurred by an insurer ordered to be rehabilitated or
liguidated under this chapter may be avoided by the receiver,
except as to a person who in good faith is a purchaser, lienor,
or obligee for a present fair equivalent value. A purchaser,
lienor, or obligee, who in good faith has given a consideration
less than fair for such transfer, lien, or obligation, may
retain the property, lien or obligation as security for
repayment. The court may, on due notice, order any such
transfer or obligation to be preserved for the benefit of
the estate, and in that event, the receiver shall succeed
to and may enforce the rights of the purchaser, lienor, ox
cbligee.

2. a. A transfer of property other than real property
is made when it becomes perfected so that a subsequent lien
obtainable by legal or equitable proceedings on a simple
contract could not become superior to the rights of the
transtferee under section 507C.28, subsection 3.

b. A transfer of real property is made when it becomes
perfected so that a subsequent bona fide purchaser from the
insurer could not obtain rights superior to the rights of
the transferee.

C. A transfer which creates an equitable lien is not per-
fected if there are available means by which a legal lien
could be created.

d. A transfer not perfected prior to the filing of a peti-
tion for liquidation shall be deemed to be made immediately
before the filing of the successful petition.
€. This subsection applies whether or not there are or
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were creditors who might have obtained a lien oxr persons who
might have become bona fide purchasers.

3. A transaction of the insurer with a reinsurer is
fraudulent and may be avoided by the receiver under subsec-
tion 1 if both of the following exist: ,

a. The transaction consists of the termination, adjustment,
or settlement of a reinsurance contract in which the reinsurer
1s released from any part of its duty to pay the originally
specified share of losses that had occurred prior to the time

(=t e B v BN Y I L A AT

cf the transaction, unless the reinsurer gives a present fair
11 equivalent value for the release.

12 b. Part of the transaction took place within one year

13 prior to the date of filing of the petition through which

14 the receivership was commenced.

15 Sec. 27. NEW SECTION. 507C.27 FRAUDULENT TRANSFER AFTER
16 PETITION.

17 1. After a petition for rehabilitation or liguidation

18 has been filed a transfer of real property of the insurer

19 made to a person acting in good faith is valid against the

20 receiver if made for a present fair equivalent value. If

21 the transfer was not made for a present fair eguivalent value,
22 then the transfer is valid to the extent of the present

23 consideration actually paid for which amount the transferee
24 shall have a lien on the property transferred. The

25 commencement of a proceeding in rehabilitation or liquidation
26 1s constructive notice upon the recording of a copy of the

27 petition for or order of rehabilitation or liguidation with
28 the recorder of deeds 1n the county where any real property
29 in question is located. The exercise by a court of the United
30 States or a state or jurisdiction to authorize a judicial

31 sale of real property of the insurer within a county in a

32 state shall not be impaired by the pendency of a proceeding

33 unless the copy is recorded in the county prior to the

34 consummation of the judicial sale.
35 2. After a petition for rehabillitation or liquidation
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has been filed anc before either the receiver takes possession
of the preoperty of the insurer or an order of rehabilitation
or liquidation is granted: '

a. A transfer of the property, other than real property,
of the insurer made to a person acting in good faith is valid
against the receiver if made for a present fair equivalent
value. If the transfer was not made for a present fair
egquivalent value, then the transfer is valid to the extent
of the present consideration actually paid for which amount
the transferee shall have a lien on the property transferred.

b. If acting in good faith, a person indebted to the
insurer or holding property of the insurer may pay the debt
or deliver the property, or any part thereof, to the insurer
or upon the insurer's order as if the petition were not
pending.

c. A person having actual knowledge of the pending re-
habilitation or liquidation is not acting in good faith.

d. A person asserting the validity of a transfer under
this section shall have the burden of proof. Except as
provided in this section, a transfer by or on behalf of the
insurer after the date of the petition for liguidatiocn by
any person other than the liguidator shall not be valid against
the liquidator.

3. This chapter shall not impair the negotiability of
currency or negotiable instruments.

Sec. 28. NEW SECTION. 507C.28 VOIDABLE PREFERENCES AND
LIENS.

1. a. A preference is a transfer of the property of an

insurer to or for the benefit of a creditor for an antecedent
debt made or suffered by the insurer within one year before
the filing of a successful petition for liquidation under
this chapter, the effect of which transfer may be to enable
the creditor to obtain & greater percentage of this debt than
another creditor of the same class would receive. If a
liquidation ordexr is entered while the insurer 1s already
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subject to a rehabilitation order, then the transfers are
preferences if made or suffered within one year before the
filing of the successful petition for rehabilitation, or
within two years before the filing of the successful petition
for liquidation, whichever time 1s shorter.

b. A preference may be avoided by the liquidator 1f any
of the following exist:

(1) The insurer was 1nsolvent at the time of the transfer.

(2) The transfer was made within four months before the
filing of the petition.

{3) At the time the transfer was made, the creditcr
receiving it or to be benefited by the transfer or the
creditor's agent acting with reference to the transfer had
reasonable cause to believe that the insurer was insolvent

S
W N = O O O )0 e WP

e
o

or was about to become insolvent.
(4) The creditor receiving the transfer was an officer,
or an employee, attorney or other person who was in fact in
a position of comparable influence in the insurer to an officer
whether or not the person held the position of an officer,
or a shareholder directly or indirectly holding more than
five per centum of a class of an equity security issued by
the insurer, or other person, firm, corporation, association,
or aggregation of persons with whom the insurer did not deal
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at arm's length.

c. Where the preference is voidable, the ligquidator may
recover the property. 1f the property has been converted,
the ligquidator may recover its value from a person who has
received or converted the property. However, if a bona fide
purchaser or lienor has given less than fair eguilvalent value,
the purchaser or lienor shall have a lien upon the property
to the extent of the consideration actually given. Where
a preference by way of lien or security interest is voidable,
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the court may on due notice order the lien or security interest
to be preserved for the benefit of the estate, in which event
the lien or title shall pass to the liguidator.

w
W
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2. a. A transfer of property other than real properiy
is made when it becomes perfected so that a subsequent lien
obtainable by legal or eguitable proceedings on & simple
contract could not become superior to the rights of the

transferee.

b. A transfer of real property is made when it becomes
perfected so that a subsequent bona fide purchaser from the
insurer could not obtain rights superior tc the rights of
the transferee.

c. A transfer which creates an eguitable lien is not per-
fected if there are available means by which a legal lien
could be created.

d. A transfer not perfected prior to the filing of a peti-
tion for liguidation shall be deemed to be made immediately
before the filing of the successful petition.

e. This subsection applies whether or not there are or
were creditors who might have obtained liens or persons who
might have become bona fide purchasers.

3. a. A lien obtainable by legal or equitable proceed-
ings upon a simple contract is one arising in the ordinary
course of the proceedings upon the entry or docketing of a
judgment or decree, or upon attachment, garnishment, execu-
tion, or like process, whether before, upon, or after judgment
or decree and whether before or upon levy. It does not in-
clude liens which under applicable law are given a special
priority over other liens which are prior in time.

b. A lien obtainable by legal or equitable proceedings
could become superior to the rights of a transferee, or a
purchaser could obtain rights superior to the rights of a
transferee within the meaning of subsection 2, if such con-
sequences would folliow only from the lien or purchase itself,
or from the lien or purchase followed by a step wholly within

3 the control of the respective lienhclder or purchaser, with

or without the aid of ministerial action by public officials.

However, a lien cculd not become superior and a purchase couid .
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not create superior rights for the purpose of subsection 2
through an act subsequent to the obtaining of a lien or
subsequent to a purchase which regquires the agreement or
concurrence of any third party or which requires further
judicial action or ruling.

4. A transfer of property for or on account of a new and
contemporaneous consideration, which is under subsection 2
made or suffered after the transfer because of delay in
perfecting it, does not become a transfer for or on account
of an antecedent debt if any acts required by the applicable
law to be performed in order to perfect the transfer as against
liens or bona fide purchasers' rights are performed within
twenty-one days or any period expressly allowed by the law,
whichever is less. A transfer to secure a future loan, if
a loan is actually made, or a transfer which becomes security

6 for a future loan, shall have the same effect as a transfer

for or on account of a new and contemporanecus consideration.

5. 1If a liern voidable under subsection 1, paragraph "b"
has been dissolved by the furnishing of a bond or other ob-
ligation, the surety on which the bond or obligation has been
indemnified directly or indirectly by the transfer of or the
creation of a lien upon property of an insurer before the
filing of a petition under this chapter which results in a
liguidation order, the indemnifying transfer or lien is also
volidable.

6. The property affected by a lien voidable under subsec-
tions 1 and 5 is dischargeé¢ from the lien. The property and
any of the indemnifying property transferred to or for the
benefit of a surety shall pass to the liquidator. However,
the court may on due notice order a lien to be preserved for
the benefit of the estate and the court may direct that the
conveyance be executed to evidence the title of the liguidator.

7. The court shall have summary jurisdiction of a pro-
ceeding by the ligquidator to hear and determine the rights
of parties under this section. Reasonable notice of hearing
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in the proceeding shall be given to all parties in interest,
including the obligee of a releasing bond or other like obliga-
tion. where an order is entered for the recovery of indemnify-
ing property in kind or for the avoidance of an indemnifying
lien, upon application of any party in interest, the court
shall in the same proceeding ascertain the value of the prop-
erty or lien. 1If the value is less than the amount for which
the property is indemnity or than the amount of the lien,

the transferee or lienholder may elect to retain the property
or lien upon payment of its value, as ascertained by the

court, to the liquidator within time as the court shall fix.

8. The liability cf a surety under a releasing bond or
other like obligation shall be discharged to the extent of
the value of the indemnifying property recovered or the in-
demnifying lien nullified and avoided by the liquidator.

Where the property is retained under subsection 7, the
iiabillity of the surety shall be discharged to the extent
of the amount paid to the liquidator.

9. If a creditor has been preferred for property which
becomes a part of the insurer's estate, and afterward in good
faith gives the insurer further credit without security of
any kind, the amount of the new credit remaining unpaid at
the time of the petition may be set off against the preference
which would otherwise be recoverable from the creditor.

10. 1If within four months before the filing of a successful
petition for ligquidation under this chapter, or at any time
in contemplation of a proceeding to liquidate an insurer
directly or indirectly, pays money or transfers property to
an attorney for services rendered or to be rendered, the
transaction may be examined by the court on its own motion
or shall be examined by the court on petition of the
ilquidator. The payment or transfer shalil be held valid only
to the extent of a reasonable amount to be determined by the
court. The excess may be recovered by the liguidator for
the benefit of the estate. However, where the attorney is
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in a position of influence in the insurer or an affiliate,
payment of any money or the transfer of any property to the
attorney for services rendered or to be rendered shall be
governed by the provision of subsection 1, paragraph “b',

subparagraph (4}).

11. a. An officer, manager, employee, shareholder, member,
subscriber, attorney, or any other person acting on behalf
of the insurer who knowingly participates in giving any pre-
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ference when the person has reasonable cause to believe the
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insurer 1s or is about to become insolwvent at the time of

[
|

the preference is personally liable to the liquidator for

]
Mo

the amount of the preference. There is an inference that
reasonable cause exists if the transfer was made within four

(SPRP
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months before the date of filing of this successful petition

'
w

for liquidation.
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b. A person receiving property from the insurer or the

=
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benefit thereof as a preference voidable under subsection
1 is personally liable for the property and shall account
to the liquidator.

c. This subsection shall not prejudice any other claim

o
O
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= O

by the liquidator against any person.

Sec. 29. NEW SECTION. 507C.29 CLAIMS OF HOLDERS OF VOID
OR VOIDABLE RIGHTS.

1. A claim of a creditor who has received or acquired
a preference, lien, conveyance, transfer, assignment, or en-
cumbrance, voidable under this chapter shall not be allowed
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unless the creditor surrenders the preference, lien, con-
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4]

veyance, transfer, assignment, or encumbrance. If the avoid-
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ance is effected by a proceeding in which a final judgment

w
o

has been entered, the claim shall not be allowed unliess the

w
f

money is paid or the property is delivered to the liguidator
within thirty days from the date of the entering of the final

W w
5 V]

judgment. However, the court having jurisdiction over the

w
.

liguidation may allow further time if there is an appeal or
other continuation of the proceeding.

w
w
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2. A claim allowable under subsection 1 by reason of a
voluntary or involuntary avoidance, preference, lien, con-
veyance, transfer, assignment, or encumbrance may be filed
as an excused late filing under section 507C.35 if filed
within thirty days from the date of the avoidance or within
the further time allowed by the court under subsection 1.

Sec, 30. NEW SECTION. 507C.30 SETOFFS AND COUNTERCLAIMS.

1. Except as provided in subsection 2 and section 507C.33
mutual debts or mutual credits between the insurer and another

person in connection with an action or proceeding under this
chapter shall be set off and the balance only shall be al-
lowed or paid.

2. A setoff or counterclaim shall not be allowed in favor
of a person where any of the following are found:

a. At the date of the filing of a petition for liguida-
tion, the obligation of the insurer to the person would not
entltle the person to share as a claimant in the assets of
the 1nsurer.

b. The obligation of the insurer to the perscn was pur-
chased by or transferred to the person with a view to its
being used as a setoff.

¢. The obligation of the person is to pay an assessment
levied against the members or subscribers of the insurer,
or 1s to pay & balance upon a subscription to the capital
stock of the insurer, or is in any other way in the nature
of a capital contribution.

d. The obligation of the person is to pay premiums whether
earned or unearned to the insurer.

Sec. 31. NEW SECTION. 507C.31 ASSESSMENTS.

1. As soon as practicable but not more than two years

from the date of an order of liquidation under section 507C.18

of an insurer issuing assessable policies, the ligquidator
shall make a report to the court setting forth all of the
folliowing:

a. The reascnahle value of the assets of the insurer.
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b. The insurer's probable total liabilities.

c¢. 7The probable aggregate amount of the assessment neces-
sary to pay claims 0f creditors and expenses in full, incliuding
expenses of administration and costs of collecting the assess-
ment.

d. A recommendation as to whether an assessment should
be made and, if so, in what amount.

2. a. Upon the basis of the report provided in subsec-
tion 1 and any supplement or amendment to the report, the
court may levy one or more assessments against all members
of the insurer who are subject to assessment.

b. Subject to any applicable legal limits on assess-
ability, the aggregate assessment shall be for the amcunt
that the sum of the probable liabilities, the expenses of
administration, and the estimated cost of collecticn of the
assessment, exceeds the value of existing assets. Due regard
shall be given to assessments that cannot be collected
economically.

3. After levy of assessment under subsection 2, the
liquidator shall issue an order directing a member who has
not paid the assessment pursuant to the order to show cause
why the liquidator should not pursue a judgment for the as-
sessment.

4. The liquidator shall give notice of the order to show
cause by publication and by first class mail to a member li-
able under the order. The notice shall be mailed to the mem-
ber's last known address as it appears on the insurer's records
at least twenty days before the return day of the order to
show cause.

5. a. If a member does not appear and serve duly verified
objections upoen the liguidator on or before the return day

2 of the order to show cause under subsection 3, the court shail

order the adjudging member to be liable for the amount of
the assessment plus costs. The liquidator shall have a
judgment against the member for the amount entered in the
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order.

b. If on or before the return day, the member appears .
and serves duly verified objections upon the liquidator, the
colmmissioner may hear and determine the matter or may appoint
a referee to hear it and make such order as the facts warrant.
1f the commissioner determines that the objections do not
warrant relief from assessment, the member may request the
court to review the matter and vacate the order to show cause.

6. The liquidator may enforce an order or coliect a judg-
ment under subsection 5 by any lawful means,

Sec. 32. NEW SECTION. 507C.32 REINSURER'S LIABILITY.
Notwithstanding a provision in the reinsurance contract or
other agreement, the amount recoverable by the liguidator
from reinsurers shall not be reduced as a result of delin-
guency proceedings. Payment made directly to an insured or
other creditor shall not diminish the reinsurer's obligation
to the insurer's estate except when the reinsurance contract
provided for direct coverage of a named insured and the payment
was made in discharge of that obligation. .

Sec¢. 33. NEW SECTION. 507C.33 RECOVERY OF PREMIUMS OWED.

1. a. An agent, broker, premium finance company or any
other person respcensible for the payment of a premium is
obligated to pay an unpaid premium for the full policy term
due the insurer at the time of the declaration of insolvency,
whether earned or unearned, as shown on the records of the
insurer. The liquidator shall also have the right to recover
from the person any part of an unearned premium that represents
commission of the person. Credits or setoffs or both shall

not be allowed to an agent, broker, or premium finance company
for amounts advanced to the insurer by the agent, broker,
or premium finance company on behalf of, but in the absence
of a payment by, the insured.
b. An insured is obligated tc pay an unpaid earned premium
due the insurer as shown on the records of the insurer at
the time of the declaration of insolvency. .
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2. Upon satisfactory evidence of a violation of this sec-
tion, the commissioner may pursue either one or both of the
following courses of action:

a. Suspend or revoke or refuse to renew the licenses of
the offending party or parties.

b. Impose a penalty of not more than one thousand dollars
for each act in violation of this section by the party or
parties.

3. Before the commissioner shall take any action as set
forth in subsection 2, the commissioner shall give written
notice to the person, company, association, or exchange ac-
cused of viclating the law, stating specifically the nature
of the alleged viclation, and fixing a time and place, at
least ten days thereafter, when a hearing on the matter shall
be held. After such hearing, or upon failure of the accused
to appear at the hearing, if a violation is found the
commissioner shall impose those penalties under subsection
2 as deemed advisable.

4. When the commissioner shall take action in any or all
of the ways set out in subsection 2, the party aggrieved may
appeal from the action to court.

Sec. 34. NEW SECTION. 507C.34 DOMICILIARY LIQUIDATOR'S
PROPOSAL TO DISTRIBUTE ASSETS.

1. Within one hundred twenty days of a final determinaticn
of insolvency under this chapter as assets become available,
the liquidator shall make application to the court for ap-

proval of a proposal to disburse assets out of marshalled
assets to a guaranty associlation or foreign guaranty
association having obligations because of the insolvency.
I1f the liquidator determines that there are insufficient
assets to disburse, the application regquired by this section
shall be considered satisfied by a filing by the liquidator
stating the reasons for this determination.

2. The proposal shall at least include provisions for
all of the following:
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a. Reserving amounts for the payment of all the following:

(1) Expenses of administration.

(2} To the extent of the value of the security held, the
payment of claims of secured creditors.

(3) Claims falling within the priorities established 1in
section 507C.42, subsections 1 and 2.

b. Disbursement of the assets marshalied to date and sub-
sequent disbursement of assets as they become available.

c. Equitable allocation of disbursements to each of the
guaranty associations and foreign guaranty associations
entitled to disbursements.

d. The securing by the liquidator from each of the associa-
tions entitled to disbursements of an agreement to return
to the liguidator the assets, together with income earned
on assets previocusly disbursed, as may be reguired to pay
claims of secured creditors and claims falling within the
priorities established in section 507C.42 in accordance with
the priorities. A bond shall not be required of an
assocliation.

e. A full report to be made by each association to the
liguidator accounting for assets so disbursed to the associlia-
tion, all disbursements made from the assets, interest earned
by the association on the assets and any other matter as the
court may direct.

3. The liguidator's proposal shall provide for
disbursements to the associations in amounts estimated at
least equal to the claim payments made or to be made for which
the associations could assert a claim against the liguidator.
The proposal shall provide that if the assets available for
disbursement do not egual or exceed the amount of the claim
payments made or to be made by the association then
disbursements shall be in the amount of available assets.

4. With respect to an insolvent insurer writing life or
nealth insurance or annuities, the liquidator's proposal shail

provide for disbursements of assets tc a guaranty association
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or a foreign guaranty association covering life or health
insurance or annuities or to any cther entity or organization
reinsuring, assuming, or guaranteeing policies or contracts
of lnsurance under the acts creating the associations.

5. Notice of the application shall be given to the associa-
tion in and to the commissioners of insurance of each of the
states. Notice is given when deposited in the United States
certified mails, first class postage prepaid, at least thirty
days prior to submission of the application to the court.
Action on the application may be taken by the court provided
the required notice has been given and that the liguidator's
proposal complies with subsection 2, paragraphs "a' and "b".

Sec. 35. NEW SECTION. 507C.35 FILING OF CLAIMS.

1. Proof of all cliaims shall be filed with the ligquidator
in the form regquired by section 507C.36 on or before the last
day for filing specified in the notice required under section
507C.22. However, proof of claims for cash surrender values
or other investment values in life insurance and annuities
need not be filed unless the liquidator expressly so requires.
20 2. The liguidator may permit a claimant making a late
21 filing to share in distributions, whether past or future,

22 as if the claimant were not late, to the extent that the

23 payment will not prejudice the orderly administration of the
24 liguidation under any of the following circumstances:

25 a. The existence of the claim was not known to the claimant
26 and that the claimant filed the c¢laim as promptly thereafter
27 as reasonably possible after learning of it.

28 b. A transfer to a creditor was avoided under sections

29 507C.26 through 507C.28, or was voluntarily surrendered under
30 secton 507C.29, and that the filing satisfies the conditions
31 of section 507C.29.

32 c. The valuation under section 507C.41 of security held

33 by a secured creditor shows a deficiency, which 1s filed
within thirty days after the valuation.

3. The ligquidator shall permit late filing claims to share

[Fo IR Co IR T+ AV S VS O

[ = T Sy
w & = O

T
N0y b

-
o W

~42a




S

[Co T e« R « AR N S T N S

A B S R N T 2 S S I e o e T = S Ry SOV Sy W WY
B S = = T+ < T B's "R ¥ o B S PV R N S Sy

.F.

H.F. AK50I

in distributions, whether past or future, as if they were

not late, if the c¢laims are claims of a guaranty association
or foreign guaranty association for reimbursement of covered
claims pald or expenses incurred, or both, subsequent to the
last day for filing where the payments were made and expenses
incurred as provided by law.

4. The liquidator may consider any claim filed late which
1s not covered by subsection 2, and permit it to receive dis~
tributions which are subsequently declared on any claims of
the same or lower priority if the payment does nct prejudice
the orderly administration of the liquidation. The late-
filing claimant shall receive at each distribution the same
percentage of the amount allowed on the clalm as is then being
pald to claimants of any lower priority. This shall continue
until the c¢laim has been paid in full.

Sec. 36. NEW SECTION. 507C.36 PROOF OF CLAIM.

1. Proof of claim shall consist of a statement signed
by the claimant that includes all of the following that are
applicable:

a. The particulars of the claim including the considera-

tion given for it.

b. The identity and amcunt of the security on the claim.

c. The payments, if any, made on the debt.

d. A statement that the sum claimed is justly owing and
that there is no setoff, counterclaim, or defense to the
claim.

e. Any right of priority of payment or other specific
right asserted by the claimant.

f. A copy of the written instrument which is the founda-
tion of the c¢laimn.

g. The name and address of the claimant and the attcrney
who represents the claimant, if any.

2. A claim need not be considered or allowed if it does
not contain all the information in subsection 1 which is ap-
plicable. The liquidator may require that a prescribed form
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be used and may require that other information and documents
be included.

3. At any time the liguidator may request the claimant
to present informaticon or evidence supplementary to that
required under subsection 1 and may take testimony under oath,
require production of affidavits or depositions, or otherwise
obtain additional information or evidence.

4. A judgment or order against an insured or the insurer
entered after the date of filing of a successful petition
for ligquidation, or a judgment or order against an insured
or the insurer entered at any time by default or by coliusion
need not be considered as evidence of liability or of guantum
of damages. A judgment or order against an insured or the
insurer entered within four months before the filing of the
petition need not be considered as evidence of liability or
of the guantum of damages.

S. Claims of a guaranty association or foreign guaranty
association shall be in the form and contain the substantiation
as may be agreed to by the association and the liquidator,

Sec. 37. NEW SECTION. 507C.37 SPECIAL CLAIMS.

1. The claim of a third party which is contingent only
on the third party first obtaining a judgment against the
insured shall be considered and allowed as if there were no

such contingency.

2. A claim may be allowed even if contingent, if it is
filed in accordance with section 507C.35. It may be allowed
and the claimant may participate in all distributions de-
clared after it 1s filed to the extent that it does not pre-
judice the orderly administration of the liquidation.

3. Claims that are due except for the passage of time
shall be treated as absolute claims are treated. However,
the claims may be discounted at the legal rate of interest.

4. Claims made under employment contracts by directors,
principal officers, or persons in fact performing similar
functions or having similar powers are limited to payment
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for services rendered prior to the issuance of an order of
rehabilitation or liguidation under section 507C.13 or 507C.18. .
Sec. 38. NEW SECTION. 507C.38 SPECIAL PROVISIONS FOR
THIRD-PARTY CLAIMS.
1. If a third party asserts a cause of action against
an insured of an insurer in liquidation, the third party may
file a claim with the liguidator,
2. Whether or not the third party files a claim, the in-
sured may file a claim on the insured's own behalf in the
liguidation. If the insured fails to file a claim by the
date for filing claims specified in the order of liquidation
or within sixty days after mailing of the notice required
by section 507C.22, whichever is later, the insured is an

unexcused late filer.

3. The ligquidator shall make recommendations to the court
under section 507C.42, for the allowance of an insured's claim
under subsection 2 after consideration of the probable outcome
of a pending action against the insured on which the claim
is based, the probable damages recoverable in the action and .
the probable costs and expenses of defense. After allowance
by the court, the ligquidator shall withhold dividends payable
on the claim, pending the ocutcome of litigation and negotiation
with the insured. 1If it seems appropriate, the liguidator
shall reconsider the claim on the basis of additional
information and amend the recommendations to the court. The
insured shall be afforded the same notice and opportunity
to be heard on all changes in the recommendation as in its
initial determination. The court may amend its allowance
as it finds appropriate. As claims against the insured are
settled or barred, the insured shall be paid from the amount
withheld the same percentage dividend as was paid on other
claims of like property, based op the lesser of:

a. The amount actually recovered from the insured by ac-
tion or paid by agreement plus the reasonable costs and

expenses of defense, .
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b. The amount allowed on the claims by the court.

After all claims are settled or barred, any sum remaining

from the amount withheld shall revert to the undistributed
assets of the insurer. Delay in final payment under this

subsection shall not be a reason for unreasonable delay of
final distribution and discharge of the liquidator.

4. 1If several claims founded upon one policy are filed,
whether by third parties or as claims by the insured under
this section, and the aggregate allowed amount of the claims
to vhich the same limit of liability in the policy is
applicable exceeds that limit, each claim as allowed shall
be reduced in the same proportion so that the total equals
the policy limit. Claims by the insured shall be evaluated
as in subsection 3. 1I1f any insured's claim is subsequently
reduced under subsection 3, the amount thus freed shall be
apportioned ratably among the claims which have been reduced
under this subsection.

5. A claim may not be presented under this section if
it 1s or may be covered by any guaranty association or foreign
guaranty association.

Sec. 39. NEW SECTION. 507C.39 DISPUTED CLAIMS.

1. If a claim is denied in whole or in part by the
liquidater, written notice of the determination shall be given
to the claimant or the claimant's attorney by first class
mail at the address shown in the proof of claim. Within sixty
days from the mailing of the notice, the claimant may file
objections with the liquidator. Unless a filing is made,
the claimant may not further object to the determination.

2. 1If objections are filed with the liquidator and the
ligquidator does not alter the denial of the claim as a result
of the objections, the liquidator shall ask the court for

a hearing as soon as practicable and give notice of the hearing
by first class mail to the claimant or the claimant's attorney
and to any other persons directly affected. The notice shall
be given not less than ten nor more than thirty days before
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the date of the hearing. The matter shall be heard by the
court or by a court-appointed referee. The referee shall
submit findings of fact along with a recommendation.

Sec. 40. NEW SECTION. 507C.40 CLAIMS OF SURETY. If
a creditor whose claim against an insurer is secured in whole
or in part, by the undertaking of another person, fails to
prove and file that claim, then the other perscn may do so
in the creditor's name. The surety shall be subrogated to
the rights of the creditor, whether the claim has been filed
by the creditor or by the surety in the creditor's name to
the extent that the surety discharges the undertaking.
However, in the absence of an agreement with the creditor
to the contrary, the surety is not entitled to any distribu-
tion until the amount paid to the creditor on the undertaking
plus the distributions paid on the claim from the insurer's
estate to the creditor equals the amount of the entire claim
of the creditor. An excess received by the creditor shall
be held by the creditor in trust for the surety. As used
in this section, "surety" is not intended to apply to a
guaranty association or foreign guaranty association.

Sec. 41. NEW SECTION. 507C.41 SECURED CREDITOR'S CLAIMS.

1. The value of security held by a secured c¢reditor shall
be determined in one of the following ways, as the court may

direct:

a. By converting the security into money according to
the terms of the agreement pursuant to which the security
was delivered tc the creditors.

b. By agreement, arbitration, compromise or litigation
between the creditor and the liquidator.

2. The determination shall be under the supervision and
control of the court with due regard for the recommendation
of the liguidator. The amount so determined shall be crediteqd
upon the secured claim. A deficiency shall be treated as
an unsecured claim. If the claimant surrenders the security
to the liquidator, the entire claim shall be allowed as if
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Sec.

42. NEW SECTION.

507C.42 PRIORITY OF DISTRIBUTION.

The priority of distribution of claims from the insurer's

estate shall be in

class of claims is set forth.

be paid in full or

before the members of the next
Subclasses shall not be established within a class. The order
of distribution of claims is:

1.

CLASS 1.

The costs and

accordance with the order in which each

Claims in each class shall

adequate funds retained for the payment

class receive any payment.

expenses of administration,

including but not limited to the following:

a.

The actual and necessary costs of preserving or re-

covering the assets of the insurer.

b.
C.
4.
e.
£.

Compensation for services rendered in the liguidation.

Necessary filing fees.

The fees and mileage payable to witnesses.

Reasonable attorney's fees.

The reasonable expenses of a guaranty association or

foreign guaranty association in handling claims.

Debts due to employees for services performed
to the extent that they do not exceed one thousand dollars

and represent payment for services performed within one year
before the filing of the petition for liquidation. OCfficers
and directors are nct entitied to the benefit of this priority.
The priority is in lieu of other similar priority which may

2.

CLASS 2.

be authorized by law as to wages or compensation c¢f employees.

3.

CLASS 3.

Claims under policies for losses incurred,

including third-party claims, claims against the insurer for

liability for bedily injury or for injury to or destruction

of tangible property which are not under policies, and claims

of a guaranty association or foreign guaranty association.

Claims under life insurance and annuity policies, whether

for death proceeds, annuity proceeds, or investment values

shall be treated as loss claims. That portion of a loss,

indemnification for which is provided by other benefits or
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advantages recovered by the claimant, shall not be included
in this class, other than benefits or advantages recovered .
or recoverable in discharge of familial cbligations of support
or by way of succession at death or as proceeds of life
insurance, or as gratuities. A payment by an employer to
an employee is not a gratuity.
4. CLASS 4. Claims under nonassessable policies for un-
earned premium or other premium refunds and claims of general

O R W NP

creditors.

S. CLASS 5. <Claims of the federal or any state or local
government. Claims, including those of a governmental body
for a penalty or forfeiture, are allowed in this class only
to the extent of the pecuniary loss sustained from the act,
transaction, or proceeding out of which the penalty or
forfeiture arose, with reasonable and actual costs. The
remainder of such claims shall be postponed to the class of

[ R I L T e e
SN e W N - O

claims under subsection 8.

6. CLASS 6. <Claims filed late or any other claims other
than ciaims under subsections 7 and 8.

7. CLASS 7. Surplus or contribution notes, or similar

I
H O v o

obligations, and premium refunds on assessable policies.
Payments to members of domestic mutual insurance companies

o
o

is limited 1n accordance with law.

8. CLASS 8. The claims of shareholders or other owners.

Sec. 43. NEW SECTION. 507C.43 LIQUIDATOR'S RECOMMENDA-
TIONS TC THE COURT.

1. The liquidator shall review claims duly filed in the
ligquidation and shall make further investigation as neces-
sary. The liquidator may compound, compromise or in any other

[ oS T o
o W

W N o N
(o RN -

manner negotiate the amount for which claims will be

LV
=

recommended to the court except where the liquidator is re-

W
[\N]

quired by law to accept claims as settled by a person or or-

73]
%)

ganization, including a guaranty association or foreign

W
o

guaranty association. Unresolved disputes shall be determined
under section 507C.39. As soon as practicable, the liquidator .

w
v
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shall present to the court a report of the claims against

the insurer with the liquidator's recommendations. The report
shall include the name and address of each claimant and the
amount of the claim finally recommended. If the insurer has
issued annuities or life insurance policies, the liquidator
shall report the persons to whom, according to the records

of the insurer, amounts are owed as cash surrender values

cr other investment value and the amounts owed.

2. The court may approve, disapprove, or modify the report
on claims by the liquidator. Reports not modified by the
court within sixty days following submission by the liquidator
shall be treated by the liguidator as allowed claims, subject
to later modification or to rulings made by the court pursuant
to section 507C.39. A claim under a policy of insurance shall
not be allowed for an amount in excess of the applicable
policy limits.

Sec. 44. NEW SECTION., 507C.44 DISTRIBUTION OF ASSETS.
Under the direction of the court, the liquidator shall pay

distributions in a manner that will assure the proper
recognition of priorities and a reasonable balance between
the expeditious completion of the liguidation and the
protection of unliquidated and undetermined claims, including
third-party claims. Distribution of assets in kind may be
made at valuations set by agreement between the liguidator
and the creditor and approved by the court.

Sec. 45. NEW SECTION. 507C.45 UNCLAIMED AND WITHHELD
FUNDS .

1. Unclaimed funds subject to distribution remaining in
the liquidator's hands when the liquidator is ready to apply
to the court for discharge, including the amount distributable
to a creditor, shareholder, member, or other person who is
unknown or cannot be found, shall be deposited with the state
treasurer, and shall be paild without interest, except in ac-
cordance with section 507C.42, to the person entitled or the
person's legal representative upon proof satisfactory to the
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state treasurer of the right to the funds. An amount on de-
posit not claimed within six years from the discharge of the .
liquidator is deemed to have been abandoned and shall become
the property of the state without formal escheat proceedings
and be deposited with the general fund.
2. Funds withheld under section 507C.37 and not dis-
tributed shall upon discharge of the liquidator be deposited
with the state treasurer and paid in accordance with section
507C.42. Sums remaining which under section 507C.42 would
revert to the undistributed assets of the insurer shall be
transferred to the state treasurer and become the property
of the state under subsection 1, unless the commissioner in
the commissioner's discretion petitions the court to reopen
the liguidation under section S507C.47.
Sec. 46. NEW SECTION. 507C.46 TERMINATION OF PROCEEDINGS.
1. Wwhen all assets justifying the expense of collection
and distribution have been collected and distributed under
this chapter, the liquidator shall apply to the court for i
discharge. The court may grant the discharge and make any .
other orders, including an order to transfer remaining funds
that are uneconomical to distribute, as appropriate.
2. Any other person may apply to the court at any time
for an order under subsection 1. 1If the application is denied,
the applicant shall pay the costs and expenses including
reasonable attorney's fee of the liquidator in resisting the

application.
Sec. 47. NEW SECTION. 507C.47 REOPENING LIQUIDATION.
At any time after the liquidation proceeding has been

terminated and the liquidator discharged, the commissioner
or other interested party may petition the court to reopen
the proceedings for good cause including the discovery of
additional assets. The court shall order the proceeding
reopened if it is satisfied that there is justification for
the reopening.
Sec. 48. NEW SECTION. 507C.48 DISPOSITION OF RECORDS .
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DURING AND AFTER TERMINATION OF LIQUIDATION. 1If it appears
to the commissioner that the records of an insurer in process
of liquidation or completely liquidated are no longer useful,
the commissioner may recommend to the court and the court
shall direct what records shall be retained for future
reference and what shall be destroyed.

Sec. 49. NEW SECTION. 507C.49 EXTERNAL AUDIT OF THE
RECEIVER'S BOOKS. The court may order audits to be made of
the books of the commissioner relating to a receivership

established under this chapter, and a report of each audit
shall be filed with the commissioner and with the court.
The books, records, and other documents of the receivership
shall be made available to the auditor at any time without
notice. The expense of an audit shall be considered a cost

of administration of the receivership.
DIVISION IV

INTERSTATE RELATIONS

Sec. 50. NEW SECTION. 507C.50 CONSERVATION OF PROPERTY
OF FOREIGN OR ALIEN INSURERS FOUND IN THIS STATE.
1. If a domiciliary liquidator has not been appointed,

the commissioner may apply to the court by verified petiticn
for an order directing the commission to act as censervator
to conserve the property of an alien insurer not domiciled
in this state or a foreign insurer on any of the following
grounds:

a. Any of the grounds in section 507C.12.

b. That property has been sequestered by official action
in the insurer's domiciliary state, or in any other state.

c. That enough of its property has been sequestered in
a foreign country to give reasonable cause to fear that the
insurer is or may become insolvent.

d. That both of the following are found:

(1) That its certificate of authority to do business in
this state has been revoked or that no certificate was ever
issued.
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(2) That there are residents of this state with outstanding
claims or outstanding policies. .

2. Wwhen an order is sought under subsection 1, the court
shall cause the insurer to be given notice and time to re-
spond to the petition as is reasonable under the circumstances.

3. The court may issue the order in whatever terms it
deems appropriate. The filing or recording of the order with
the clerk of court or the recorder of deeds of the county
in which the principal business of the company is located
ox the county in which its principal office or place of
business is located is the same notice as a deed, bill of
sale, or other evidence cf title duly filed or recorded with
that recorder of deeds.

4. The conservator may at any time petition for and the
court may grant an order under section 507C.51 to liguidate
assets of a foreign or alien insurer under conservation, or,
for an order under section 507C.53, to be appointed ancillary
receiver.

5. The conservator may at any time petition the court .
for an order terminating conservation of an insurer. If the ‘
court finds that the conservation is no longer necessary,
1t shall order that the insurer be restored to possession
cf its property and the control of its business. The court
may also make such finding and issue such order at any time
upon motion of any interested party, but if the motion is
denied costs shall be assessed against the party.

Sec. 51. NEW SECTION. 507C.51 LIQUIDATION OF PROPERTY
OF FOREIGN OR ALIEN INSURERS FOUND IN THIS STATE.

1. If a domiciliary receiver has not been appointed, the

commissioner may apply to the court by verified petition for
an order directing the commissioner to liguidate the assets
found 1n this state of a foreign insurer or an alien insurer
not domiciled in this state on any of the following grounds:
a. Any of the grounds in section 507C.12 or 507C.17.
b. Any of the grounds specified in section 507C.50, sub- .
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section 1, paragraphs "b" through “d".

2. When an order is sought under subsection 1, the court
shall cause the insurer to be given notice and time tc respond
to the petition as 1is reasonable under the circumstances.

3. If it appears to the court that the best interests
of creditors, policyholders, and the public require, the court
may issue an order to liquidate in whatever terms it deenms
appropriate. The filing or recording of the order with the
clerk of the court or the recorder of deeds of the county
in which the principal business of the company is located
or the county in which its principal office or place of
business is located, is same notice as a deed, bill of sale,
or other evidence of title duly filed or recorded with that
recorder of deeds.

4. If a domiciliary liguidator is appointed in a reciprocal
state while a ligquidation is proceeding under this section,
the liquidator under this section shall act as ancillary re-
ceiver under section 507C.53. If a domiciliary liquidator
i1s appointed in a nonreciprocal state while a ligquidation
is proceeding under this section, the liquidator undexr this
section may petition the court for permission to act as
ancillary receiver under section 507C.53.

5. On the same grounds as are specified in subsection
1, the commissioner may petition an appropriate federal
district court to be appointed receiver to liguidate that
portion of the insurer's assets and business over which the
court will exercise jurisdiction, or any lesser part that
the commissioner deems desirable for the protection of the
policyholders and creditors in this state.

6. When the commissioner has ligquidated the assets of
a foreign or alien insurer under this section, the court may
order the commissioner to pay c¢laims of residents of this
state against the insurer under rules as to the liquidation
of insurers under this chapter as are otherwise compatible
with this section.
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Sec. 52. NEW SECTION. 507C.52 DOMICILIARY LIQUIDATORS
IN OTHER STATES.

1. Except as to special deposits and security on secured
claims under section 507C.53, subsection 3, the domiciliary
liquidator of an insurer domiciled in a reciprocal state shall
be vested with the title tc the assets, property, contracts,
and rights of action, agents' balances, books, accounts and
other records of the insurer located in this state. The date
of vesting is the date of the filing of the petition, if that
date is specified by the domiciliary law for the vesting of
property in the domiciliary state. Otherwise, the date of
vesting shall be the date of entry of the order directing
possession to be taken. The domiciliary liquidator may

immediately recover balances due from agents and obtain
possession of the books, accounts and other records of the
insurer located in this state. Subject to section 507C.53,
the domiciliary liguidator may also recover all other assets
of the insurer located in this state.

2. If a domiciliary liquidator is appointed for an insurer
not domicilied in a reciprocal state, the commissioner of
this state shall be vested with the title to the property,
contracts and rights of action, books, accounts and other
records of the insurer located in this state, at the same
time that the domiciliary liguidator is vested with title
in the domicile. The commissionexr of this state may petition
for a conservation or liguidation order under section 507C.50
or 507C.51, or for an ancillary receivership under section
507C.53, or after approval by the court may transfer title
to the domiciliary liquidator, as the interests of justice
and the eguitable distribution of the assets require.

3. Claimants residing in this state may file ¢laims with
the liguidator or ancillary receiver 1n this state or with
the domiciliary liquidator, if the domiciliary lav permits.
The claims shall be filed on or before the last date fixed
for the filing of claims in the domiciliary liquidation
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proceedings.

Sec. 53. NEW SECTION. 507C.53 ANCILLARY FORMAL PRO-
CEEDINGS.

1. 1f a domiciliary liguidator has been appointed for

an insurer not domiciled in this state, the commissioner may
file a petition with the court requesting appointment as
ancillary receiver in this state if both of the following
exist:

a. 1If the domiciliary liquidator finds that there are
sufficient assets of the insurer located in this state to
justify the appointment of an ancillary receiver.

b. If the protection of creditors or policyholders in
this state so requires.

2. The court may issue an order appointing an ancillary
recelver in whatever terms it deems appropriate. The filing
or recording of the order with the recorder of deeds in this
state is the same notice as a deed, bill of sale, or other
evidence of title duly filed or recorded with that recorder
of deeds.

3. when a domiciliary liquidator has been appointed in
a reciprocal state, then the ancillary receiver appointed
in this state may aid and assist the domiciliary liquidator
in recovering assets of the insurer located in this state.
As soon as practicable, the ancillary receiver shall liquidate
from their respective securities those special deposit claims
and secured claims which are proved and allowed in the an-
cillary proceedings in this state. The ancillary receiver
shall pay the necessary expenses of the proceedings and shall
promptly transfer all remaining assets, books, accounts and
records to the domiciliary liquidator. Subject to this
section, the ancillary receiver and any deputies have the
same powers and is subject to the same duties with respect
to the administration of assets as a liquidator of an insurer
domiciled in this state.

4. As to assets and books, accounts, and other records
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in their respective states, when a domiciliary liquidator

has been appointed in this state, ancillary receivers appointed
in reciprocal states shall have corresponding rights, dutiles
and powers to those provided in subsection 3 for ancillary
receivers appointed in this state.

Sec. 54. NEW SECTION. 507C.54 ANCILLARY SUMMARY PRO-
CEEDINGS. In the sole discretion ¢of the commissioner, the
commissioner may institute proceedings under sections 507C.9
through 507C.11 at the request of the commissioner o¢r other

appropriate insurance official of the domiciliary state of
a foreign or alien insurer having property located in this
state.

Sec. 55. NEW SECTION. 507C.55 CLAIMS OF NONRESIDENTS
AGAINST INSURERS DOMICILED IN THIS STATE.

1. In a liquidation proceeding begun in this state against

an insurer domiciled in this state, claimants residing in
foreign countries or in nonreciprocal states shall file claims
in this state, and claimants residing in reciprocal states
shall file claims either with the ancillary receivers in their
respective states or with the domiciliary liguidator. Claims
shall be filed on or before the last date fixed for the filing
of claims in the domiciliary liquidation proceeding.

2. Claims belonging to claimants residing in reciprocal
states shall be proved either in the liquidation proceeding
in this state as provided in this chapter or in ancillary
proceedings in the reciprocal states. If notice of the claims
and opportunity to appear and be heard is afforded the
domiciliary liguidator of this state as provided in section
507C.56, subsection 2 with respect to ancillary proceedings,
the final allowance cf claims by the courts in ancillary
proceedings in reciprocal states shall be conclusive as to
amount and as to priority against special depcsits or other
security located in such ancillary states, but shall not be
conclusive with respect to priorities against general assets
under section 507C.42.
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Sec. 56. NEW SECTION. 507C.56 CLAIMS OF RESIDENTS AGAINST
INSURERS DOMICILED IN RECIPROCAL STATES.
1. In a liguidation proceeding in a reciprocal state

against an insurer domiciled in that state, claimants against
the insurer who reside within this state may file claims
either with the ancillary receiver in this state, or with
the domiciliary liquidator. <Claims shall be filed on or
before the last dates fixed for the filing of claims in the
domiciliary liquidation proceeding.

2. Claims belonging to claimants residing in this state
may be proved either in the domiciliary state under the law
of that state, or in ancillary proceedings in this state.
If a claimant elects to prove the claim in this state, the
claimant shall file the claim with the liquidator in the
manner provided in sections 507C.35 and 507C.36. The ancillary
receiver shall make a recommendation to the court as under
section 507C.43. The ancillary receiver shall also arrange
a date for hearing if necessary under section 507C.39 and
shall give notice to the liguidator in the domiciliary state,
either by certified mail or by personal service at least forty
days prior to the date set for hearing. Within thirty days
after the giving of the notice, if the domiciliary liguidatcr
gives notice in writing either by certified mail or by personal
service to the ancillary receiver and to the claimant of an
intention to contest the claim, the domiciliary liquidator
is entitled to appear or to be represented in a proceeding
in this state involving the adjudication of the claim.

3. The final allowance of the claim by the courts cf this
state shall be accepted as conclusive as to amount and as
to priority against special deposits or other security located
in this state.

Sec. 57. NEW SECTION. 507C.57 ATTACHMENT, GARNISHMENT,
AND LEVY OF EXECUTION. An action or proceeding in the nature
of an attachment, garnishment, or levy of execution shall

not be commenced or maintained in this state against the
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delinguent insurer or 1ts assets during the pendency in this
or any other state of a liguidation proceeding, whether called
by that name or not.

Sec. 58. NEW SECTION. 507C.58 INTERSTATE PRIORITIES.

1. In a ligquidation proceeding in this state involving

one or more reciprocal states, the order of distripution of
the domiciliary state shall control as to claims of residents
of this and reciprocal states. (Claims of residents of
reciprocal states shall be given equal priority of payment

from general assets regardliess of where the assets are located.

2. The owners of special deposit claims against an in-
surer for which a liquidator is appointed in this or any other
state 1s given priority against the special deposits in ac-
cordance with the statutes governing the creation and mainte-
nance of the deposits. If there is a deficiency in a deposit
so that the claims secured by it are not fully discharged
frem i1t, the claimants may share in the general assets.
However, the sharing shall be deferred until general creditors
and claimants against other special deposits who have received
smaller percentages from their respective special deposits
have been paid percentages of their claims equal to the per-
centage pald from the special deposit.

3. The owner of a secured claim against an insurer for
which a liquidator has been appointed in this or any other
state may surrender the security and file the claim as a
general crediteor, or the claim may be discharged by resort
to the security in accordance with section 507¢C.41, in which
case the deficiency shall be treated as a claim against the
general assets of the insurer on the same basis as claims
of unsecured creditors.

Sec. 59. NEW SECTION. 507C.59 SUBCORDINATION OF CLAIMS
FOR NONCOOPERATION. 1If an ancillary receiver in another state

or foreign country, whether called by that name or not, fails
to transfer to the domiciliary liquidator in this state assets
within the ancillary receiver's control other than special
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deposits, diminished only by the expenses ¢f the ancillary

receivership, the claims filed in the ancillary receivership,
other than special deposit claims or secured claims, shail
be placed in the class of claims under section 507C.42,

subsection 7.
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AN ARCT
RELATING 70 THE SUPRRVISICH, HRFEHABILITATION, AND LEQUIDATION
OF THSURANCE COMPANIES AND PROVIDLING PENALTIES.

BE 1T ENAUTED BY THFE GERFRAL ASSEMBLY JF THE STATE OF [OWA:

DIVISION I
GENERAL PROVISIONS

Section L. KEW SECTIOK. 5S07C.1 SHORT TITLE--CONSTRUCTION-
-PURPOSEH .

1. This chapter shall be <ited as the “Insurers
Supervasion, Rehabilitation, and laiguidation Act'.

2. This chapter shall not be interpreted to lamit the
powers granted the commissioner by any other law.

3. This chapter shall be liberally construed to eftfect
the purpos<e stated 1n sunsection 4.

4. The purpose of this rchapter 18 the protection of the
interests of insured, clawnants, creditots, and the public,
with minimnm interference with the anrmal preregatives of
the owners and ranagers of insurers, througb all of the
following:

a. Barly detection of a potentially dangsrous condition
in an insurer and prompt application of appropriate corrective
measures,

b. Improved retheds for rehabilitating insurers, involvang
the cooperation and ranagement expertise of the insurance
wndustrey.

¢. Ephanced efficiency and economy of liguidation, through
clarification of the law, to minimize legal uncertawnty and
litigation.

d. Equitable apportionment of any unaveoidable loss.

e. Lessemng the problems of Interstate rehamilitation
and ligquidation by tacilizatiog cooperation dbutween states
in tae liquidation precess. and by extending the scope of
pe.scnal jurisdiction over debtors of the insurer outside
this state.
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f. Regulation of the insurance business by the impact
of the law relating to delinguency procedures and substantive
rules on the entlite 1nsurance business.

Sec. 2. MEW SECTION., SO7C.2 DEFINITIONS. As used in
this chapter, unless the context othegwise requires.

1. "Ancillary state™ means a state other than a domiciliary
Atate,

2. "Commissioner" means the commissioner <f insurance
and any succenssor 1k office.

L, "Creditor" 18 a person having a claim against an
insurer, whether the claim 1y matured or upmatured, liguidated
ar unligquidated, secuted or unsecured, abso:ute, fixed or
contingent..

4. “Delinguency proceeding” means a procesding wnstituted

against an wnsurer for the purpose of ligquidating,

rehabilitating, l1estganlzing or conservaing the insurer, and
& sumiary procecding under section $07C.9 ar S07C. 10, "Formal
delinguency proceeding™ means any biguldation or rehabllitation
procecding.

L. YLoing businesst means any of the following acts,
whether of fected by malt or otherwise:

a. The issuance or delivery of contracts of ingurance
Lo persons resident an this state.

b. The solictitation of apglications for the contracts,
ot other negotiations preliminary to the execution of the
contracts.

¢. The c¢ollection of premyums, memburshilp fees,
ansessments, or other consideration for the contracts.

d.  The transaztion of matters subseguent to execution
of the contracts and arising out of them.

o, Operating as an mnsurer under a license or certifirate
of autheraty 1esued by the ingsurance department.

. “Domitiliary stdate" means the state in which an 1nsurer
1o wncotparated or organized, or, in the <ase ot an alien
Insuter. 1is state of entry.

7. "Falr congsideration' s glven for property or cbligation
“hnen e1ther ¢f the Following 1s present:

L0SZ "4'H
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a. when an good farth properiy 1s conveyed or services
are rendered or an cbligation 1s Lncurred or an antecedent
debl 15 satisfied an exchange for the property or obligation,
as a fair equivalent therefor., and 1o good taith,

. when the property ot obligation s recewved 1n good

taith Lo secure a present advance < antecedent debt 1n amount

not disproportionately small as compared to the value of the
grogperty or oblagation obtained.

a "Foreign country" means another jurisdictlon not in
a state.
9. "Gencral assets” means all property. real or personal,

not specifically mortgaged. pledged. deposited. or otherwise
encumbered for the security or benefat of specified sersonns
or ¢lasses or persons. As to specifically encumbered prop-
erty, ''generdl assets” includes all property or 1ts proceeds
Ln excess 27 the amount necessary to discharge the sum or
sums secured by the property or 1ts proceeds. Assets held
tn trust and on deposit for the security or benefit of ali
poitcyholders or all policyhoiders and creditors, 1n more
than a4 single state, shall be treated as general assets.

Lo, ™Juaranty assoclation’” means the I[owa 1hsurance
quaranty assovciation created in chapter 515% and any other
s1milar entity either present:y existing or to be created
sy the general assembly for the payment of ¢lawms of i1nsolvent
iasurers. "Foreilgn guaranty assoclation” means a similar
entaly presently existing 1n of to be created 1o the tuture
by the Leglslatuie of any other state.

11. "Insolvency” or “insolvent” means ei1ther of the fol-
lowaing:

a. For an 1nsurer that @t 18 unable to pay 1ts obliga-
tions when they are due, or when 1ts admitted assets do not
exceed 1ty liabilities plus the greater of:

(L) Any capital and surplus required by law for 1ts or-
ganization,

(2) The total par or stated value of 1ts authorized and
155ued capitai stock
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B, As Lo an wnsurer licensed to Jo business 1n this state
as ot the effective date of this Act which does not meetl the
standard establaished under paragraph “a'" the term "insolvency”
or "insolvent” shall mean, for a petiod not to ¢xceed three
years from the effective date of this Act, that 1t 1s unable
<0 pay 1ts ohligations when they are due or that 1ty adnitted
assets do not exceed 1ts liabiirties plus any required capital
contribution ordered by the comrissioner under Provisions
of the 1nsurance law.

For purposes of this subsection "liabilities” shall include
out. not be limited to reserves reqguited by statute or by the
Lnsuzance depaztment's 1ules or specific requirements imposed
ry the commigsioner uporn a company at the tame of or subseguent
1o admission.

12 "Insurer'” means a person who has dene, purports to
de, 14 doing or s licensed th do insurance business, and
5 o1 haz been subject to the authoraity ¢f. or to liguaidation.
tebiabllltallon, teorganization, SUpPeIVISLON, or conservation
by an insutance commissiloner . For purposes of this chapter .
any other person included ander section S07C.3 18 an 1nsurer.

13 "Preferred clawm’ means a clainm with respect to which
the terms of this chapter grant priority of payment fFrom the
general assets of the 1nsuter.

14. "Recelver" medns tecerver, liquidator, rehabilitator,
or conservator as the context requlires.

1%, "Reciprocal state” means a state other than this state
1n which section %07C. 18, subsection 1, sections 507C.52 and
H02C. 5% and sections SOTC.S5 through S07C.57 are wn force,
and 1 which provisions are 1n torce requieing that the
commissioner o equivalent official be the receaver of a
delinguent ansurter, and 1n «=hich some provision exlsts for
tae avordance of fraudulent conveyances and preferential
transfers.

16, “"Secured claim" means 4 claim secured by mortgage,
trust deed. pledge, deposit as securily., escrow, or otherwise,
but. not including special depesit claims or «¢laims against

general assets Thne term alse includes claims which have
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becore liens upon speclfle assets by ieason of rudicial pre-
ces

7. 'Special deposit claim® means a clamm secured by a
deposit made pursuant o statute for the secur:ty o: benefit
of a lizited class or c¢lasses of persons, but not including
a <iarm secured by general assels.

1. "State" reans a state, district, or territory of the
Un:ted $tate: arnd the Panama Canal Zone.

19. "Transter" shali include *he sale and every other
and different wode, direct cor indirect., of dispasing of or
¢f parting with property or with an 1nterest 10 tLhe gropedty.
cr with the possossion ot the property nr of fixing a fien
ugon the property or upon an infterest 10 the property,
absolutely or conditionaily, voi:untarrly, by o: without
sudicial proceedaings.  The retentinn of a4 security tatlse to
property delaivered to a debtor shall be deemed a transtet
stffered by a debtor.

Sec 3 NEW SESTICN.  507¢.Y APFLICABILITY. This chapte:
ray be applied te any of the fcliowang:

L [nsuzers who are doing or have done 1osurance busi-
ness 1 thls state, and aqainst whem clawms arising from that
DUSINess Nay exlyl now or an the future,

2. Insurers who purpott to do insurance business in this
srate.

1 insurery who have insureds «ho are residents .o THLg
state.

4. Other persons orgdantzed oz an the nrocess of organizing
wltn the intent %o do insurancs LJUSINESE an thayg state

5. Nonprofit health service corporations and ali fratoernal
cenefi1t souieties and benefiiial societ:es sud ect to chapters
51z, %122, and %14,

$ec. 4. HEW SECTION. SI70.4  JURISDICTION AND VENIEL.

1. A delinguency preceeding shall nol be comrenced under
this chapter by & person ¢ther thnan the commissicner. A Coul’
zhall net have jurisdizv.cn over a proceeding under thas
chapter cormented by o porson other Thad Lhe COmMMLIssiener.

2 foceurt snall 02t have jullsdloilon dve: a pelilion
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praying for thne dissclution, liquidation, rehabilitation,
sequestration, conservation or receavership of an insurer.

ar praving tor an 1pjunction ot restrairing order or othet
relief preliminary T2, 1nc:dental to or reiating to such pro-
ceedings other than pursuant. to this chapter.

3. A coutt having Jurisdiction of the subject ratter has
surtsdlction over a person served pursuant to the [owa rales
of civil procedute ¢r other applicabie provisions 1n an ac-
tion brought by the receiver of a demestlc ansurer ot an alien
insurer domiciled in this state for any of the following:

a. In an action ¢n <r 1nclaent Lo an obligation 1f the
person served 1s obligated to Lhe insurer 1o any way as dn
tnci1dent Lo an agency or bhrokerage arrangemant that may exist
er nes existed between the tnsurer and the agent ¢r broker.

by [2 an action on ot wneldent te a sernsurance contract
S the persen served is a reinsure: <ho hag at any time Wwrait-
Len a pelioy of reransurance for an insurer against which a
tenabnlitat:on or liguidation erder 1s 1 eftect vhen the
acricn 16 commenced, or 15 an agent or hroker of or for the
teLnsurar,

¢, Im oan action resulting from a relationsbip with the
tosarer . 1f the person served 15 or has been an cofficer,
manager, trustes. orgaiazer . proamoter, oI person 1 a pdal-
tion of comparable authority or influence an an insurer against
“hich a rehabailitatian o liquidation order 15 1n effect when
the action e commenced.

% 1 tie zourt on motion of & party finds that an ac-
tion should ag a matter of substuatidl Justace be tried 1n
3 foram sutsaide thas state, the court may enter an arder to
stay the proceedings on Lhe action 1n this state.

S, Al)l action autherived 1o this chapter shal. be brought

drstriat coart an Puilk dounty

. HEW SECTION SUTC.S INJUNCTIONS AN ORDERS.

A recerver appo-nted 1o a preceeding under this chap-
ter iy at any time apply for. and any court ot General
Jurisdlotion may Jgrant, restraining ordess. preliminary and
permanent Lojunctions. and cther orders as necessary "o prevent
any of the tollowing

1082 '4'H
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A, The transaction of further bus.aess,
b. The transtfer of property.
c. Interference with the receiver or with & proceeding

under this chavter,

. Waste of Tan ansurer's assets.
€. Disgsipation and transter of bank accounts.
t Ihe instaitation or further prosecutaen of any acrtions

or proceedings .

g  The obtaining ot preferences, >udgments, attachments,
garadistunents, o lLiems against the 1nsurer, 1%s assets or
1nn policvholders.

h. T'he levying ¢f executlor agalinst the insurer., its as-
sets or 1tyg policybolders.

L. The making of o sele or deed for nonpayment of taxes
o assessments that wouid lessen the value of the assets of
the insarer.

.- Tre withholding frem the recelver of books, acconunts

documents. or other recerds relating to the business of the
LHsGurer.

X. Any other inhreatsned oo contemp ated actiocr tha® might
lessen the vaiue of the insurer's assets or prejucice the
rights of policyholders, creditors, ¢t shateholders, or the
admrinlstration of o proseeding under this chapter

7. A receliver may apply to a court outside of tne state
to: tae eliet described in subsection 1.

Sec, 6, NEW SECTION. 50706 LOOPERATION OF OFFICFRS,
OWNERS, AND EMFLOYEES--PENALTY.

L. mnooffacer, aarager, directern, trustee, owner, employens,

or agent. of an 1nsuter, ot any other gerson «@with suthoraty
over CU in charge of any segrent of the insurer's affaars,
shail cocporate with the cvomriscioner 1n any proceeding under
thigs cnapter or aay nvestigation prelirnary to the

pooceeding.  The term "person” as used wn this sedction, shall

meiude any gerson who exercises contiol dorectly or indarectly

over actavitaes of 1psurer thraough any heldirng corpany or
otner aftfitiate of the insurer.  "To covgerate” shall include,

but shall not be limited to, the tollowing:
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a. Tu reply promptly in wiitirg o any inguiry fror Uhe
COFALSSIONSr requesting a reply.

k. Te mae avallable to the commissioner ary books,
accourts, docunents, ot other records or .ntormaticn or
property of or pertaining to the 1asurer and in the
CORMLESIONe: 'S DOsSuesSsLon, CuLitddy or control.

2. A perscn shail not oestruct or wnterfere with the
cormissiorer Lo the conduct of a delinquercy proceeding ot
a0 1nvestigation preliminary or 1ncidental to a delingquency
procecding.

4. Thas section does not abridge otherwise existing legai
rights,. anclading the right to resist a getition for Liguada-
tioa, other delinquency proceedings, ot other orders.

b, A peraon included within sabsection 2 whe tatls to
covperate with the comaissioner, or a persch who obstrusts
or 1pterferes 1th the copmissioner 1a the conduct of a de-
linguency preceeding or an 1nvestigation prebiminary or in-
codental Lo a delinguency proceeding, oz <ho violates a valid
order the commissioner 1ssued under this chapter 1s:

4 Cullty ot an aggravated misdemeanor; and

[ Afne

r & hearing, subject Lo toe tmposition »y the
commisnivner of a civil senalty not to excesd ten thousand
dollars and subject to the revocation or suspens:on of
Lonsurance licenses issned by the complssionet.

sec. 7. NEW SECTION HATL.T O BONDS . Inoa proceeding
uade:r whis <chapter, the commigssioner and the cormissioner's
deputles c¢hall be responsible on the:r official bonds tor
the Faithinl perfarmanse ot their dutles.  [f the court Jdeers
1t degarable for the protection of the assets, 1t may reqgulre
an additionasl vond frem the comrissioney ar the commissionet's
deputies.  The bonds shall be pais for aut of the assets of
the insurer as a cost of admanistration.

S5ec. 8. NEW SECTION. SOTC.8  CONTIKUATION OF DELINQUENCY
P RCTEEDINGS A proceeding comrenced betore the etffective
date of this Act sinall be deemed to have commenced undar this
Act for the purpose of conducting Lhe proceeding tnereafter.

BEowewer, 1n the discretion of tae scommlssionar the procecding
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may be continued. in wheole or 1o part, as it would have con-
tinued had this Act not been enacted.
DIVISION 11
SULMARY PROCEFEDINGS

Sec. 9. NEW SECTION. 507C.9 SUMMARY ORDERS AND SUPER-
YISTON PROCEEDEINGS--FENALTY.

1. If after a hearing neld under subsection 5, the com-
missionaer determines that a domestic insurer has committed
or engaged 1a, or is about to cotmit or engage in, an act,
practice, or transacrion taat would subject it to delingquency
procecdings under this chapler, the cormissioner may make
and serve upon the Llnsurer and any other persons involved
orders ag are reagonably necessary to correct, ¢limlnate,
or remedy the conducl, condition, or giound.

2. If the commssioner upon reasonable cause detercines
that a dowmestic 1nsurer 15 1n a condition as Lo reader the
continwance of its Business hazardous to the public or to
holders of 1ts policies or certificates of insurance or if
the domestlc 1nsurer glves 1Us consent thnen the commissioner
shall do woth of the foilowing:

4. Hotaify the insurer of the determination.

b.  Furaish te the insurer a written list of the cormis-
s1oner's requirements to abate the determination.

3. If the commissioner makes a determination 1o supervise
an 1nsurer subject to an order under subsection 1 or 2, the
cormisszioner shall notify the Llnsurer that it is under the

supervislion of the commissioner . During the period of super-

vision, the commissioner may appoint. a supervisot Lo supetvise

the 1nsurer. The order appoibting a supervisor shall direct
he supervisor Lo eniorce orders 1ssued under subsections
L and 2 and may also reguire that during the period of
superrvision, the insurxer shall net do any of the tfollowing
without. the prior approwval ot the cormissioner or the
COmMMLLBEONer ' s SUpeLvisor:

a. Dispose of, convey or encumber Lts assefs ur 1ts busy-
ness bnotorce.
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withdraw from i1ts cank accounts.

Lend itg funds.

Invest 1ts funds.

Transfer Lty property.

Incur any debt, obligation or liability.,

Merge or consolidate with another company.

Enter 1nto a new reingurance contract or treaty.

Write new or renewal business.

An insurer subject to an order under this section shall
comply with the lawful requirements of the commissraner and,
Lf placed under supervisicon, shall have sixty days from the
date the supervision order 1s served within which to comply
with the requirements of the commissaioner. [t the insutei
falls to comply. the comunissionc: may institute proceedings
under section 507C.12 or 5070.17 to have a rehabilitator or
liquidator appointed or extend the period of supervision.

5.  The notice of hearing and any order 1ssued pursuant
o subsection 1 shall be served upon the 1nsurer pursuant
to chapter 1A, The notice of hearing shall state the time
and place ot hearing, and the conduct, condition or ground
upon Wwhich the comrissioner would base an order. Lnless
mutually agreed between the commissioner and the insure:r,
the hearing shalil occur not less than ten days nor more than
chirty days after notice 1s served and shall be either 1n
Polk county or 1n some other place convenient to the parties
to be designated by the commissionei . All hearings under
subsection 1 shall be confidential unless the 1nsurer reguests
a4 public hearing.

5. 4. An ansurer subj)oct to an ovder under subsection
2 nay reguest a hearing to review that order. The hearing
shall be heid as provided 1n subsestion 5. The request for
a bearing shall not stay the effect of the order.

b. f the commissioner issues an order under subsection
Z, the 1nsurer may waive a conmlssioner's hearing and apply
for wmmediate judiciral relief by means ot any remedy atforded
by law =ithout. first exhausting administratave remedies.

Subsequent to a hearing, o party to the proceedings wnose
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interssts are substantiaily affected 1s entatled to judicial

review ¢t any osrder assued oy the cormizsionar.

Y. Puring the period of supervision the LDSUEEr may re-
quest LEe comrissioner Lo review 4 actlon taken or proposed
ro be taien by the supervisor by specifyiog the reasons the
action corplained of 18 believed net to he 1n the best an-
terest of the insurer.

4. If a person nas vielated a supervision order lssued
under this scotion which was 1n effect, the persen is liable
to pay 4 TLvil penalty imposed by whe district court not to
exceed ten thousand dollars,

9., The cenmissioner may apply for and any court of general
jurisdiction may grant restraining orders, preliminary and
permanent. 1njunctions, and other orders 45 necessary to enforae
B BUPLIVLILON onder.

e, L0, HEW SECTION. 507T.:140  SEIZURE ORDER.

1. With respect to a4 domestlc 1nsurer the commissione:
may fLle in tae district court o petition alleginrg all of
the tollowung:

a. That there exist grounds that would justity a court
order for a formal delinguency proceeding against an 1nsuaret
urder this <¢hapter.

b. That the interests of poilcyholders, craeditors. or
the publis w11l be endangered by dalay.

<. The contents of an ordez deemed necessary by the com-
MISSIONET

2. Ugon a fiiling under subscction L, the court may issue,
ex parte and without a heazing, the requested orde:r <huich
shail direct the commissioner to take possession and cont:rol
of all or a part of the property. books, accounts, docurents.
and other records of an i1nsurer. and of the prerises otcupied
by it fcl trensaction ot 1ts business, and until furtier order
of the court ¢noin tae ansurar and 1ts odf1cers. managers,
agentn, and employees from dispos.ing of the lnsurer's property
and tron transaceing of the insurer's husiness, excopl with

the written cansent 2t the commissione: .
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3. The court sha.l speclty in the order the duration of
the order. The duration shall pe the time the court deems
necessary for the commissioner to ascertaln the condition
of the wnsurer. Upon motion or or .ts own, the court may
from tame to time hold hearings as 1t deems desirable after
notice as it deems appropriate, and may extend, zhorten, or
wodi fy the terns of the selzure order. The court shall vacate
tne sei1zure order 1f toae cormissioner fails Le Coamence o
furnal proceeding under this chapter atter having had a
reasonable opportunity to do so. An order of the court
purseant to a formal proceeding under this chapter shail
avtomatically wvacate Lae selzure ovrder.

4. Entry of 4 serzure order under thrs section Ls not
an anticipatory breach of a contract of the i1nsurer.

£ AR Insurer subdject Lo oan ex parte order ander thag
section may petition the court aftec the issuance of the order
for a hearing and review of the order. The court shall hold
the hearing and review not mote than fifteon days after the
request. A hearang under this subsection may be held gri-
vately in chambers. Upco regquest of the insurer the hearing
gaall be hold pravately 1n chambers.

é If at any time after the lssuance of an order uonder
this section Lt appears to the court that a person whose 1n-
terect 15 or will be substantially affected by the crder did
not appeat at the hearing and fnas not been served, the Court
may crder that notice be gi:ven. An order that notice be given
shall not stay the effect of any order previously issued by
the court.

3ec. 1i.. HEW SECTLON.  S07¢. L1 CONFIDENTIALLTY OF HEAR-
[HGS .  Kot<ithstanding chapter ©8A. :n ail administratave

proceedings pursuant to sectiens S07C.9 and 507C. 10 all records
and documents pertaining to or a part of the record of the
proceedings are contirdential except as 1o necossary fto obtain
compliance with a proceeding.  FEowever, whe 1ecords may be
released vf eather of the following:

1. The insurer regquests that the records be made public.

. pfter a hearing on the 1ssue with the parties fo the
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procecding, the court ozders that the records re¢ made public.
DIVISION TIL:
FORMAL PROCEEDINGS

Sec, 17. NEW SECTION. %09C.12 GROUNDS FOK REHARILITA-
TION. The corrissioner may petition the district couart for
an order to rehavliltate a deomestic insurer ot an alien in-
surer domiciled in this state on any of the followiny grounds:

1. The insurer is in & condition that the further tyansac-
tion of business would be financially havardous to its policy-
holders, creditors, or the public.

2. There is reasonable cause to believe that there has
been embezzlement. from the insurer. wrongful seguestration
or diversion of the insurer's assets, forgery or fraud af-
fecting the insurer, or other 1llegal conduet in, by, or with
respect. Lo the ingsurer that, Lf established, would endanger
c53eLas 1 an amount threatening the solvency of the insurer.

3. The insurer has failed to remove a person, whethet
an officer, manager, general agent, enployee, or other person,
who 1n fact has executive authority i1n the insuvrer, 1f the
person has been found after notice and hearing by the corn-
missioner to be dishonest or untrustworthy 1n a «ay affecting
the insures's business.

4. Control of the Lnsurer 1% Lb a person or persons found
atter notice and hearing to be uatrustworthy. Control ray
be by stock ownership or by other means and may be direct
or indirect.

5. A person who in fast has executive authority in the
insurer, whether an officer. manager. general agent, director
or trustee, employes, ob other person has cefused to be
examined unde:r oath by the commissioner concerning the
tnsurer's affairs, 1n this state or ¢lsewhere, and after
reasonable notice of the tact the 1nsurer bas talled prooptly
and effectively to terminate the employment and status of
the person and ali the person's 1nrluence on mabagemant .

6. After demand by the commissiener under chapter 97
or under this chapter, the insuret has faried to vromptly

make avazlable for examination any of Lty property, books.
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accounts, dosuments, or other records., or those of a subsidiary
or related company within the ccatrol of the insurer, or those
0! a person having execulive authority 1n the insurer so tar

as they pertain to the 1nsurer.

7. wWithout first obtaining the Written consent ot the
semmissioner, the 1nsurer has transferred, or attempted to
trapsfer, 10 a manner contracy to chapter $21 or 5S21A, sub-
stantially ite entite property or business, or has entered
Lnto A transaction the etfect of whach 15 to merge,
consolidate, ob reinsure substantially its entire property
or business in ot with the property ot business of any other
porson

§. “The insurer or its property has beeb or is the subject
of an appl:cation for the appointment of a recelver. tiustee,
cusitodian, conservator ot sequestrator or similar fiduciary
of the insuter ot Lts property other than as authorized under
the insurance laws ot this state. and the appointment has
Been made or 1s amminent, and the appolotment right oust the
court of this state of jurisdiction or might prejuadice orderly
delinguency procesdings under this chapter.

3. wWithin the previous three yeats the insurer has will-
fully vivlated itz charter or articles of incorporation, its
bylaws, an wtnsurance law of this state, or a valid order of
the comrlssioner under seoction 507C. 9

10, The insurer has tairled to pay within 31Xty days atter
the due date an okligation reo a state or any subdivision of
a state ot a Judgment entered 10 & state, 1t the court in
which the judgrent was entered had jurisdiction over the
subject matter. However, nonpayment shall not be a ground
until sixty days after a good faith effort by the insurer
to contest the obligation has been turminated whetheyr the
effart i bhetnre the comnissioner or 1n the courts, or the
insurer has systematically attempted 1o compromite or
renegotiate previously agreed settlements with 1ts creditors
on the ground that 1t 1s financlally unable Lo pay 1ts
obrigations 1n full .
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11, The irsurers has falrled to file 1ts anmual report or
ather fipancial cepors required withia the time allowed and,
atter written derand by the comniszioner, has failed te  m-
nedirately gqive an adequate explanation.

12, The boeard of directors or the holders of a major:ty
of the shares entatled Lo vote. o a majority of tinse in-
dividuals entitled te tae zentrol of these entities request
or sonsent. Lo rehabilitation under this chapter.

sec. L3, NEW SECTION. 507C..4 RFEHABILITATION CRDERS.

1. Anh order to rehabilitate the business of a domestico
Insurer or an allen i1rsurer domiciled in tais state shall
appeoint the commissioner as the rehabilitator. Tne order
shail direct the rehabilitator te take possession ot the
Aassets of the insurer. and Lo adrainister them under the general
supervision of the court. The f1l1ing or recording of tie
order with the clerk of the district court or recovder of
deeds of the county in which the praincipal business ot the
insurer 1s conducted, or the county in which 1ts principal
orfice or place of business 1s loTated, 15 Lbe same notice
4% a deed, bill of sale, ar other evidence of taitle duly filed
o: recorded with that recorder of deeds. The order to
rehabilitate the L1esaier shall vest title to all assets of
the insurer 1o the rehabilitator.

2. An order issued under this sefTion shail require ac-
ceunting to the court by the rehabilaitator. Accountings shall
be at intervals the court specified 1n the order.

3. Entry of an order ot rehabalitation s not an anticipa-
tory Lreach of a contract of the insurer.

Sac. 14, NEW SECTION.  507C.14  PCWERS AND DUTIES OF THE
REHABILITATOR.

L. The comrigssioner as rehabllitator may appoint one or

mere speciai deputaes.  The special deputies shall bave toe

powers and responsibilities of the rehabilitator goanted under

thig section. The commissioner may employ counsel, clerks,
and assistanls as necessary. The sompensation of the special
ceputy, counsel. cierks, and assistants and all oxpenses of

taking possession of the insurer and of conductiag tae
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proceadings shall be fixed by the cormissioner W1th the
approval wt ithe court ard zkall be paid sut of the funds or
assets ¢t the 1asurer.  The persons appointed ander this
sechion shall serve at tae pleasute of the commissioner.

if the proverty of the insurer does pot conta:n sufficrent
cash or l.iquid assets to detray the costs incurred, the
commissioner may advance the costs sc incurred out of any
appropriation for the maintenance of the insurance department .
Amounts so advanced for expenses of adminlztration ghall ke
repald to the commissioner tor the use of the insurance
department out ot the tirst availlable monrey of the insurer.

2. The rehabilitator may take astion as the rehabilita-
Lo deens pocessary or aporoperlate to retform and revaitalize
the 1nturer. The rchabilitator shall have the power: ot the
directors, otficers., and managers of the insurer, whose au-
wthozity shall be suspended except as lhe powers dte
redelegated £y the rehabilitator.  The rehabilitator shall
have power to direct and manaqe, to hire and discharge
errployees subject Lo contract rtights the employees may have,
and to deal wnth the property and business of the insurer.

3. If 1t appears to the rehabilitator that there has been
criminal vr tortious corduct, or breach of a contractual or
fiduciary abiitgation by any person detrimeatal to the Lhsurer.
the rehabllitator may zursue approvtiate legal remedies on
bebhalf ot the insurer.

4. If the rebabilitator determines that reorganization,
ceniolidation, CONVersion, relnsurance, merger. or other
transformation of the :psurer 18 apgropriate, the rehabllita-
tor shall preoare 4 plan to effect the changes. Upern applica-
tion of the rehabal:itator for approval of the plar, and atter
notice ard hearings as the court ray presctibe, the court
may elther approve, disapprove or modify the plan proposed.
Betore aprroving a plan, the <ourt shalil tind that it as far
and eguitable to a2l)l parties concerned. If the plan 1s ap-
proved, the rehabilitator shall carry out the plan. In the
case ot o life ansurer, it all rights of canarehoiders ate

ti:st relinguished. the plan proposed may include tne 1mposi-
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tLron of liens upon the pelicies of the company. A plan for
a l:fe 1nusurer may also propose arpesition of a morataerium
upon loan and <ash surrender pights under poelicies.

$. The renavilitator shall have the power unger sections
HUTC.L 26 and SOVC 2T to avowd frauwdulent transtecrs.

Sac. 15, MEW SECTION. 507C.15 ACTIONS RY AND AGARLIEST
REHARILITATOR.

1. A coutt, before which an action ot ptoceeding in which
rhe insurer is a party or 1% obligated to defend a party is
vending when a rehabilitation order agalnst the insurer 18
aentered, shall ztay the action or proteeding for ninety days
and any additiconal tine as necessary to:r the rehakilitator
te ebtein proper ropresentation and prepare tor turther
proceedings.  The rehabilitator shall take action respecting
the pending litigation as necensary in the lnterests of justlce
and for the protection of creditors, policyholders, and vthe
public.  The rehabilitator shall lLomediately consider all
litigation pending outside this state and shall petition the
courts having jurisdiction over that litigation tor stays
whenever nezessary to protect the estate of the insurer.

2. A statute of liritations ob detense of laches shall
not Tun 1noar action by or agailnst an ansurer between ithe
filing ot a petition for appolntment of a rehabilitator for
that. insurer and the order granting or denyinyg that petition,
An action by or against the insurer that might have been
commenced waen the petition was filed may be commenced tor
at least sixty days after the order of rehabilitation as
entered or the petition 1 denied,

3.0 A guaranty assoCiatlon or (0ra1gn guardanty associration
covering life or health insurance or annulties shall have
standing to appear o a court proceeding concerning the re-
habiliratron of a lafe or health insurer if the association
1s or may become liable to act as a result ot the rebabiLl:ita-
tiorn.

Sec. lt.  KEW SECTION. %07C 16 TERMINATION GF RIHABIGITA-
TICK.
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1. Whenever tae comaissioner determines that further at-
temets ro rehabilitate an wnsurer wonid substantially Lnctease
the tisk of loss Co creditors, policyholders, or the public,
or would be futile, the cormissioner may petition the district
court for an order <f ligquidation. A petition under this
subsactaon shall have the same effest as 4 petition under
section SA7C.17.  The coutt sghall permit the directors of
the 1nsurer to take actlions 4t are raasonably necessary Lo
detend against the petition and may order payment from the
estate of the 1nsuret of costs andg other expenses of defense
A% JUSLICH may reyguilte.

2. The rehabilitator may at. any time petrtion the district
court for an order terminating rekabirlitation of an insuret.
The directors of the insuter oay petition the court for an
crder terninating rehatilitation of the insurer and the court
may order payment. from the estate ot the insurer of costs
and other oxpenses of the potition as justice may reguire.

It the court tinds that rehabilitation has been accomplished
and that guounds for rehabilitation under section H09C 12

o lenger exist, it shall order that the insurer ve restored
Lo possession of 1ts property and the control of its business.
The court may also terminate the rehabilitation at any time
upon Lty owh motion.

Sec. 7. HEW SECTION. %07C.17  GROUNDS FOR LIQUIDATION.
The commissionsr may petition the district court for an erder
directing the commissioner to liguidate a domestic insurer
or an alien insurer domiciled in this state on any of the
following <grounds:

1. Any ground for an order ot rehabilitaticn specitied

Ln sestion HRD12 whether or not there has been a prior orvder

directing the rehabilitation of the 1nsurer.

2. That the 1nsuret 13 Losoelvent..

3. That the i1psurer i3 1n a condition that the further
transaction ot business would be harzardous, financially o:
otherwrse, to 1ts policyhelders, 1ts creditors, or the publiec.

$ec. 8. NEW SECTION.  SQ7C. 18 LIQUIDATION ORDERS.

L0SZ ‘4'H
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1. An ordet <o lrguidate the business of 4 domestic in-
surer shall appoiat tae commicsioner as lLiguidator and shall
direct the liguidater to iomszdiately take possession of the
aseets of the insurer and to administer ther under the general
supervas:on ot the court. The Lliguidator shall be vested
with the title to the property, contracts, and rights of
action and the books and records of the insurer crdered 1a-
quidazed, wherever located, as of the entry of the final ovder
et liquidation. The tiling or recording ot the order with
the clerk of the court. and the recorder of deocds of the county
in which 1ts princapal office or place or business 1¢ located,
or, 16 the case of real estate with the recorder of desds
of the courty where the property 1s located, shall be notice
At o deed, bill of sale, or other evidence of title duly tiled
or recorded with tae resorder of aAceds.

2. Upon iszuance of the order., the raights and Liabi:ities
¢t oan insurer and of 1ts creditors. poligyholders, shace-
holders, menbers and otaer persons interested in 1ts estate
shall vecore fixed as of the date of oentry ot the order of
ligquidation, except as provided 1n sectaons S07C.19 and
BTG LAT

3. An order to liguidate the business of an allen insuret
domiciled 1n this state shall be in the same terms and have
whe same logal etfect as an order to laguidate a domestac
insurer, except that the assets and the business in the United
States shall be tne only assets and business included 1o the
order .

4. AL thne time of petitioning for ar order of liguidarvion,
or At any time thereafter, the commissioner, atter making
appropriate t:ndings of an insdrer's 1nsolvency., may petition
tae court for a declaration of 1nsolvency. After providing
notice and hearing as it deems proper, the court may make
the declatation.

5.  An order i1ssued under this sectien shall reguire ac-
counting to the court by the liquidateor. Accountings shatl
be at intervals specified in the order.
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sec. 1%, HNEW SECTION. SOT7I.19 CONTINUANCE OF COVERAGE .

1. Except for life or health insurance or anhu:ties, pola-
cies 1n effect at the time of 1ssuance of an order of liguida-
ci1on shall continue 1o forue only for the lesser of:

a. & period of thirty davs from the date of entry of The
liguidation ocders.

. The expiration ot the pelicy coverage.

<. ‘The date when the 1asured nas replaced the insurance
coverage with equivalent 1nsurance 10 another insurer or
otherwise terminated the policy.

d. The liguidator nas effected a transfer ot the policy
obligation pursuant to section 507¢.21, subsection L, para-
graph "h".

2. An order or liguidation undéer section S97C. 18 snall
tetminate coverages af. the time specified in subgection 1
far purposes of any other statute.

3. Policies of Lite or health insurance or annuities shall
continue 1n force for the period and under teims as o provided
for by any applicable guaranty association or foreigh guaranty
assoclaticn.

4. Folicies of late or health 1nsurance or annuitles or
any petlod or coverage of the policies not covered by a
guaranty association or foreign guaranty assoclation shall
te:mindate under subsectiions 1 and 2.

$ec., 20. HNEW SECTION.  507¢.20 DISSOINTION OF INSURER.
The comrlsuioner may potition for an order dissolving the
corporate existence of a domestic insurer or the United States
branck nf an alien insurer domiciied in this state at the
time the conuissioner applies for a higuidation order. The
court shall order dissolution of the catporation upon peti-
tion by the cormlssioner upon or after the granting of a
liquidation order. It the dissoiution has not previously
been ordered, it shall be effected by oporation ot law upon
the discharge of the liguidator 1f the insurer 1s 1nsolvent.
flowever . dassolution may be ordered by the court upon the
dischatge of the liguidator 1f the insurer i1s under a liquida-
tion order for some other reason.

Sec 21 NEW SECTICH.  $07¢.21 POWERS OF LIQUIDATOR.
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1. The liquidator tay:

a.  Appoint a special deputy to act for the liguidator
under this ¢aapter, and to deterrine the special depaty's
reasonable compensation.  The special deputy shall have all
powers of the liquidator granted by this section. The speclal
denuty shall serve at the pleasure of the liguidator.

b. Hire employees and agents, legal counsel. actuarles.
accountants, appratsers, consultants, and other personnel
as the commissioncr may deem necessary to assist in the
lLiguidation,

<. With the approval of the court fi1x the reasonable
compensation of employees and agents. legal counsel, actuaries,
acnountants, appraiscrz and consultants.

A, Pay reasonable compensation Lo persons appointed and
to detray trom the funds or assets of the insurer all ex-~
penses ¢ takKing possession of, conserving, conducting,
Niguidatang, disposing of, or otherwisce dealing with the
business and property of the insurer. [f the property of
the insurer does not contain sutticient cash or liguid assets
to defray tae costs incurred, the comnissioner may advance
the costs so 1ncurred cut of an appropriation for the mainto-
nance of the i1nsurance depattment..  Amounts 30 advanced tot
expeases of admipistration shall be repaid to the commissionetr
tor the wse of the insuranee departacent ont of the first
avaliable moneys of the Lnsurer.

¢, Hold hearings, subpoeba witnesses, and ¢ompel their
attendance, administer oaths, examine a person under aath,
and compel a4 porson to subscribe to the person'sy testimony
after Lt has heen correctly reduced to writing, and in
connection Lo the proceedings require the preduction of pooks,
papers, 1ecords ar other documents which the liguidator deems
relevant to the inguiry.

t. cCollect debts and wmoneys due and claims belonging to
the 1nsurer, wherever located., Pursuant to thiv paragiaph,
the liguidator mavy:

) mnstitute timely action :n other jJumsdictions to
fore:tall garnishment and atrachment. proceedings against
debty.

House File 2501, P. 22

(2} Perfosm acts as are necessary or expedient to collect,
conserve or protect its assots or property, including the
power o sell, compound, compromisse ot asslgn debts for pur-
oosrs of collection upon terms and condit:ons as the iigqurdator
deems hest.

(3) Pursue any creditor’s remedies avallable to entorce
clawrs.

g. Conduct publia and private sales of the property of
the insurer.

h., Use
tion order te transter policy obligations to a solvent assuming

assets of the estate of an Lnsurer under o liguida-

wnsurar, 1f the transfer carn be arranged without prejudice
to applicable priorvities under section SGTE 420

i. Acguire, hypothecate, encurber, leaso, improve, sell
transfer, abajkion, or otherwise dispose of or deal with prop-
erty of the insurer at 1t market value or upon Lerms and
conditinng as are fair and teasonable. The liquidator shall
also have powar to execute, acknowledge, and deliver deeds,
assiqneents, releases and other instruments necessaly to ef-
fectuate a sale of property or other transaction in connection
with the liquidation.

1. Borrow money oo the secveity of the 1nsurer's assetls
ot without security and to execute and deliver documents
necessary Lo that transaction tor the purpose of facilitating
the liguidation.

k Enter 1nto contracts as are necassary to carty out
the order Lo liquidate and to affiim or disavow contracts
to wWhich the insurer 18 a party.

1. Continue to prosecute and to ingtitute 1n the name
of the 1nsurer or 1n the liquidato:r's owh name apy and all
sults and ntoer legal proceedings, 10 this state or elsevhere,
and Lo abandon the proscecution ot ¢laims the ligquidator deens
noprofitable Lo pursue further. [f the osurer 16 dissolved
under section H07C .20, the iiquidator ney apply to any court
1 thigs state ar elsewhere ror leave to substitute the

liguidator for the Losuter 48 plaLni:zti.
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m.,  Prosecule ar action on bebalt of the creditors, merbers,
policyhalders or shareholders of the iasurer agaiast an offi-
car of the rasuver, o any other person,

n. Renove rocords and property of the insuver to the of-
fices of the commlssloner or to other place as may be con-
venient. tor the purposes of afficrent and ordesly exeadution
of the liguidation. A guaranty asgsozration or forewgn guaranty
assoctation shall have reasonable access to the records of
the insurer as necessaty to carry out the guaranty's statutory
obilgations,

0. Deposit in one or more banks 1n this state suns as
are required tor mecting curtent administration expenses and
dividend digstrivuthions.

p. Unless the court orders otnerwise, 1nvest funds not
currently needed,

q. file necessary documents for record in the oftice of
a recorder of deeds ot record office 1n this state or elsewhere
wheve property of the insurer 18 loGcatled.

t. Assert defenses avallable te the insurer as against
third persons 1ncluding statutes of limitation, statutes of
fraud, and the defense of usury. A =aiver of a defense by
the insurer atter o petition in riguidation has been taled
shall not dbind the ligu:dator. [t a guataaty assoc:ataion
or foreign guaranty assoclation has an obligation to defend
a suit, the liguidato: shall defer %o the ¢bligation and may
defend only wn the absence of a defense by the juaranty
association.

§.  bGxercise and enforce the rights, remedles, ang powers
ot a creditor, shareholder. policyholder, or member, 1ncluding
the power o avolrd a transfer or lien that may be given by
the general law and that 15 not insluded with sections 070 .26
through H07¢.28.

. Intervene Lu a procecding wherever instituted that
might lead to the appointment <f a receiver Of tyustee, and
act as the receoiver or trustes whenever the appoiptrent is

ottered,
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u.  Fnter 1nto agrearents with a receiver or commisgioner
of insaronce of any other state relating to the tehabilita-
tion. liquidation, conservation or dissolation ¢f an 1nsurer
doing busiaess in both states.

v. ExerciLse powers now held ot nereafter conferred upon
recelvers by the laws of tnils state not inconsistent with
this Cthapter.

2. This gection does not limit the Liquidator orn exclude
the liquidator to exercise a power aol l1stan 1n subsection
L that may be necessary ot apptoptlLate Lo accomplish the pur-
poses of this chaoter.

Sec. 2. NFEW SECTION. HOTC.27 0 NOTICE TO CREDITORS AND
OTHERS .

1. Unless the court otherwisze directs, <he plguldator
shall give notice of the liquidation order as soon as pos-
sible by doing all ot the tollowing:

a. By tirst class mail and erther by telegram or telephone
to the 1nsurance commiasioner of each jurisdiction 1n which
the nsurer g doing business.

b, By tirst class nmail 1o o guatanty association or farcign
Juaranly associatiion which 1s or ray become obligated as a
ravuit. of the liquidation.

¢ By st class mall Lo all insurance agents of the
Insurer.

d. By first class mail 1o all persons known or reasonably
expected Lo bave claims agaiast the insures, 1ncluding policy-
tolders, oy mavliog a notice to therr last known adiress as
indicated by the recards of the insurer.

&« By publication 1n a newspapet of general circulataion
in the county 1o whizh the insurer has L1t principal place
of business and 1a cther locataons as the liguidator deems
aprropriate.

4. Kortige to potential claimants under supsection ) shall
reguire clawmants to flie with the Liquidator their <laims
together with proper proofs ot the claim under section %07¢C. 34
an o kefore a date the liguidator skail specity in the notice.

The liquisiator need not. reguire persons claiming cash surrender
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values or other investment values Lo iite insurance and
anpuities to file a ciaim.  <lalmants shall keep the liquidator
intorred of changes of address.

3. 1t notice 1S given putsuant tu this section, the dis-
tributicn of assets of the 1nsurer under this chapter shall
be conclusive with respect to clawmants, whether or Aot a
claimant actually recelved notice.

Sec. 23. NEW SECTLON. 507C.23 CGUTIES OF AGENTS.

1. & person, who receives notice in the form prescribed

in section 07,22 that an 1hsurer which the person reprosents
45 an agent 18 the subject of a ligquidation order, shall
witnln fifteen days of the notice give neotice to each
policyholder or other personh named Lo a policy i1ssued through
the agent by the insurer of the liquidation order. The notice
shall be gent by First class mail to the lost address contained
it the agent's records 1f the agent has a tecord of the address
of the policyholder or other person. A policy 1% igsued
through an agent if the agent has a property interest in the
expriation of the policy, or it the agent has had in the
agent's possession a copy of the declarations of the pelicy

at any time during the life ¢f the policy, except where the
ownetship of the expliration of the policy has been transferred
w0 another. The written notice shall include the pamne and
addreas of the insurer, the name and address of the agent.
identitication of the policy Lmpaired and the nature of the
1mpairment including terminataon of coverage, as described

in section 507C.19. Notice by a ageneral agent satisfies the
notice requirement for an agent utdler contract to the generdl
agent. An agent obligated to give notlce under this section
shall tile a report of cempliance with the liguidator.

. An agent. failing to give notize or fiie a report of
compliance as required 1n subsection 1 may be subject Lo pay-
meot of a penalty of not more than one thousand dollats and
may have the agent's license sustended. The papalty s to
e imposed only cfrer a aearing held by the commissionar.

3. The liguidator may waive the dut:es impoesed by ths
sesntion 1t the liguidator determines thatl ancther notyce to

the policybolders of the insurer under liquidation 1s adequate.
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sec. 74. HNEW SECTION.  S0%C. 24 ACTIONS BY AND AGAINST
LIQUIDATOR.

1. After zhe issuance of an order appointing a liquidator
of & domestic insurer or of an alien insurer domcilled in
this state, action at law or equity shall net be brought
against the insurer or liquidator in this state nor shall
ex15ting actions be maintained or further presented after
issuance of the order. The courts of thisx state shall give
sull farth and credit o injunctions against the liquidator
or the insurer or the continuation of existing actions against
the ligquidator or the insurer, when the injunctions are
1acluded 1n an order to Liquidate an insurer issued pursyant
to cortesponding provisions in vither states.  Whenever in
the liguidator's judgment, protection of the estate ot the
Insnzer necessitates latervention 1n an action against the
insurer that 13 pending outside this state, the liguidaetor
may Lntervens 1o the action.  The ligquidator may detend at
the expense of the estate of the 1psurer an action 1n which
the liguidator intervenes under this section.

2. Withln two years or such additional time as applicable
law way permit., the ligquidator may after the issuance of an
order for liquidation 1nstitute an action of proceeding on
behalf <f the estate of the insurer upon any cause of ac-
tLion against which the period of limitation fixed by applicable
law has oot expired at the time of the filing of the petaition
upon which the order s entered, Where a period of limitatlon
is fixed by agreement for 108tituting a sull or proceeding
upon 4 clale, or for filing a «<lawm, proef of claim, proof
of loss, demand, notice, or the like, or where 1n a vroceeding
a petiod of limitation is tixed for taking an action, filing
a clawm or pleading. ot d@oing an act, and where in any case
the period had not expired at the date of the fil:ng of the
petition. the liquidator nay, for the benefit of tae estate,
take any action or do any act, required of or permitted to
the insurer, within a peri1od of one hundred eaghty days sub-

sequent. Ba the entiy of an ouder tor liguadation, ox within

a further p

1o as 1s thowa Lo The satistaciion ot the coert

ot to be unfarrly prejudiclal to the other party.
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o A statute of lamltations or defense of laches shall
not run with rezpect to an SCLioh agalnst an 1nsure: betweern
the filing of a4 petition £or ligquidation against 4n 1asurer
and the denlal of the petition.  An action against the insurer
that mignt have veen commensed when tne petition was filed
may be cormenced for at least sixty days atter the petition
15 denied.

4. A guaranty assoclation or forelgn guacanty assoclLarion
shali have standing to appear 1o a court proceeding concerntng
e liquidacion of an insurer 1f the assccolration is or may
become liable to act as & result of the ligquidation.

$ec. 25, HEw SECTION.  %07¢.25 COLLECTION AND LIST OF
ASSETS.

1. A3 uoon as practicable after the liguidation order
but not later than one hundred twenty days thereattez. the
liguidator shall prepare 1n duplicate a list of the insurer's
aszsets.  The List shall be amended or supplemented as the
Liquidator may determine. One copy shall be filed 1n the
cftfice ¢f the clerk of the court and one copy shatl be re-
tened for the liguidator's files. Anmendments and supplements
shall be samilarly filed,

2. The liguidator shall reduce the assels to a degree
af liquidity that 1s consisten? with the effective execution
of the liguidataon.

2. A submission to the court £or disbursement of assets
Lo aceordance with seaction S07¢.34 fulfills the requirements
cf subsection 1.

Sea. 260 NEW SECTION. S07C.26 FRAIMULENT TRANSFERYS PRIOR
TO FETITICN.

1. A transfer made and an obligat:ion incurred by an 1n-
surer within one year priot te the Filing of a successtul
petation tot rehabilitation or cirguidation under this chapter
158 fraudulent as to then existing and future creditors of
made or ancurred without tair consideration, or with actual
intent to hinder, delay, or defreud eirther existing vr future
creditors . A fraudulent transfer made or an okligation

incutred by an ingsurer ardered Lo be rehabilitated ot

House File 2501, P. 28

liguidated under this chapter may be avoided by the receiver,
except as to a person whe in goed faith 1s a purchaser, lienot,
or obligee for a present falr cguivalent value. A purchaser,
lienor, or obligee, who 1n geod taith has Jiven a consideration
less than falr for such transter. lien. or obligation, may
retain the property. lien or obligation as security for
repayment. The court may. on due uotice, order any such
teansfer or obli:gation to oe preserved for the benctit of

the estate, and 1n that event, the recaiver shall suceeed

to and may enforce the rights of the purchaser, lienor. or
obligee.

2. a. A transfer of propuerty other than real property
15 made when it becomes pertected so that a subsequent lien
obtainable by legal or equitable provesdings o a simple
contract could not become superior to the rights of the
trans ferce under section SN7C. 28, subsection 3.

b. A transfer ot real property 1s made when 1t becomes
verfected so that a subsequent, bona fide purchaser from the
tnsurer could not obtain rights superior to the rigats of
the transferiee.

o, A transfet which ereates an eguitable lien 1s net per-
tected :f there ars available means by which a Yegal laen
could be created,

d A transfer not pertected prior to the filing ot a peti-
tion for liquidation shall be deered to be made immediately
before the £1ling of the successtul petition.

o, This subuection apolies whether or not there are oI
were crzeditors who night have obtained a llen or persons who
might have becooe bona fide purchasers.

3. A transaction ot the wnsuter with a reinsurer is
traudulent. and may be avoided ny the recriver onder subsec-
tionn L 1Lf both of the foliowlnyg exLst:

a. Thne tranzaction copsists of the termination, adjustment,
or settlement of a4 reinsurance ¢ontract in which the relnsurer
15 released from any pact of its duty to pay the originally
sperified share of losses that had occurred prior to the tire
of the transaction, unless the reinsurer gives a present tfair

cquivalent value for the reiease.
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. Part of the transaction took placs within ono year
prtiror te the cate of filing of the petition through wnich
the receivership was cormenced.

Sec. 27 NEW SECTION. S07¢.27  FRAUDULENT TEANSFER AFTER
PETITION.

1. After a petition for rehaviiitation or liguadation
has been filed a transfer of real property of thz 1nsurer
made to a person acting 1n good faith is valid ayainst the
recelver 1f made for a present failr equivalent value, It
the transfer was npot made for a present fair equivalent. value,
then the transter i1s valid to tae extent of the pregent
consideration actuaily paid for which amount the transferec
shall have a lien on the property transfoerred.  The
commencemant of a preceeding 1o rehabilitation or liguidation
15 censtructive aotice uwpon the recording of a copy of the
petition for or order of rehabilitation or liquidation with
the recorder ot deeds 10 the county where any real propesty
in guestion s located. The exercise by a court of the linited
States or A atate or jurisdiction to authorize a judicial
sale of real property ot the 1nsurer within a codnty in a
state shall not be impaired by the pendency of o proceeding
unless the copy 1s recorded in the county prior to the
consurmation of the judicial sale.

2. After 4 getition for tehabllitation or liguidataion
has been filed and before either the receiver takes possession
af the property ot the ansurer or an ordaer of rehabilitation
or blguidation 1 granted:

a. A trantfer of the property, other than real propetty.
ot the insucer made to a porson acting in good faith s wvalod
agarnst the receiver 1t made for a present fair equivalent
value, If the transfesr wags not made for a preseant fair
aguivalent value, then the transfer 12 valid 1o the extent
of the present consideration actually pald for which amount
the transferee shall have a lien on the property transferrod.

b. It acting 1n good tai<h, 4 person indebted to the
Lausuraer ot holding property of tac insurer may pay the debt

st deliver the propetty. o1 any part thereof, to the insuret
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or upon the i1nsurer's order as L f the petition were not
pending .

<. A garson havaing actual xnowledge of the pending re-
habilitation or liqurdatior 18 not acting an good faith.

d. A person asserting the validity of a transfer under
this section shall have the burden ot proof. Excepl as
provided in this section, a transfer by or opn behalf of the
insurer after the dote of the petivion tor liquidation by
any person other than the liguidator shall not be valid against
the liquidator.

3. This chapter shall not impalr the nagotiability of
Currency of negotiable anstruments.

e, 28, NEW SECTION.  4%97C.28 VOIDAELE PREFERENCES AND
ILIENS.

1. a. A preterence i1s a transfor of the property of an
insurer to or for the bepetit of a creditor for an antecedeat
debt made or suffered by the insurer within aone year before
the fi1iing of a successful petition for liguidation under
this chapter, the effect of which transfer may be to enable
the creditor to obLain o greater percentage of this debt than
another creditor of the sare <lass would receive. [f a
higuirdation order i% antered while the insurer 1s already
subject to a fehabilitation order, then the transfers are
preterences if made or suffered within one year betors tne
filing ot the successtul petition tor rehabilitation, ot
waithin two years betore the tiling of the successful petition
for lLiquidation, whichever time 15 shorter.

. A preterence may be avoided by the liguidator 1 f any
of the following exist:

(1) The 1nsurer was 1psoivent at the taime of the transfer.

{2) The trunsfer was made within four months hefore the
fiiing of the petition

{3) At the time the transfer was made, the creditor
recelrving 1t or Lo be penefited by the transfer o tne
zreditor's agent acting with reference Lo the transtier haad

teasonable cauns Lo believe that the 1nasurer was Lnsclvent

L0Sse "4°'H

o1 was aboutl ta bacome 1nsoivent.




Hougse File 2501, P,

{4) The creditor receiving the transfer was an officet,
or an employee. attorney or vtheo perscr who w=as an fact in
A position of corparable influence 1 the 1nsurer to an officer
whether or not the person held the positaon of an otficer,
ot a shareholder directly or wndizectly holding more than
five per centur of a class of an oguilty securlty 1ssued by
the wnsurer, or other persorn, titr, Zorporation, assoclatior,
ot aggregataon of persons with whom the ansurer did not deal
ar arm's length.

¢, Where the preterence i1s voidable., the ligquidateor may
recaver whe property. Ir tone sroperty has been converted,
the liguidator may recover its value fron a person wno has
recelved or converted the property. However, 1f a bona fide
pu:chaser or lienor has given less than fai: equivalent value,
the purchaser or henor shall have o lien upon the property
to the extent of the consideratinn actually giver. Where
a preference by way of lien or secudity interest 1s vordaple,
the court may on due notlee arder the lien or security interest
to re preserved for the benefi1s of the zstate, 1n whicn event
the lien or title shall pass to the liquidator.

2. a. A transfer ot preperty other than real property
15 made when 1% becomes pearfected so that a subsequent lien
obtaitnable by iegal or equitable proceediugs on a simple
cortract could nnt becone superwor to tae rights of the
transforae,

L. A transfer of teal property s made when 1t becomes
perfected s0 that a suhsequent bona fide putcheser from The
insuretr <could not chtain raights sunerict to the rights of
“he transtersee.

¢. A transfer which creates an equitable lien is nat poer-
feoted 1F there are available means by which a legal liéen
coula be created.

d. A transfer not perfected prict to the tiling of a peti-
tion for ligquidation shall be deemed to be made romecdiately
before the tiling of the successfPul petation.

v This subsection applies whether or not there are or
were creditors who maght have odtawned liens or poerssns who

migat have become bona tide purchasers.
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3. a. A lien obtawnable by legal or equitable proceed-
1Ngs upon a simple contract s one arising in the ovdrnary
coutse of the proceedings upon the eniry oc docketaing of a
Judgrent or dearee, oOr wpen attachment, garnishment, execu-
tion, or like process, whether betore, upon., or after judgment
ot dJdecrees and whether hefore or upsdn Levy. [t does not in-
clude liens which under applicable law are given a spedlal
priority over other liens which are prior 1nh time.

b. A lLien obtainable by tegal or squitable proceed.ngs
could become superior to the rights of a transferee, or a
purchaser could obtain rights superior to the rights <f a
cransforae withan the meanins of subsectaon 2, at such con-
sequences would follow snly rrom the lien or purchase 1tselif.
or trom the lien or purchase followed by a step wholly within
the control of the respective lLienholder or purchaser. with
or without the aid of mimisterial actiron by public officials.
However, a lien zould not becore superior and o purchase <ould
not. creale superler rights for the purpose of subsection 2
through an act subsequent to the obtaiming ¢i a lien or
Aubsequent to a purchase which reguires tae agreement or
concurrence of any third party or which requires further
jadicral action or ruling.

4. A transter of property for or on account ot a new
contamporancous consadéeration, which s under subsection
made or suffered after the tiansier because of delay 1n
perfecting 1t, does not becume a trancsfer for or on account
of an antecedent debt if any acts required bty the appliicable
taw to be performed i order to pertfect the transfer as against
liens ot bona fide purchasers® p:ghts are perfotaed within
twenty-one days o: any period expressiy allowed by the law,
whichever s less. A transfer to secure a future loan, if
a loan 1g actually made, or a transfer which becomes securaty
for a4 tuture loan, sball have the sare oftect as a transfer
tor or on sccount of a new and contemporaneous consideration.

. I1f a Lien woidable unders subsection 1, parvadgraph "b"
has been dissolved by the furnithing of a ponrd ¢r oiher ob-

ligation, the surety on which the bond or obligation has been
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indemnt fied direcily or 1adirectly by the transter of or the
creation of a lien upon property of an Lnsurer before the
filing of a petition under this chapter which results 1n o«
liquidation utde:, tae indemmifying transfer or ilen 1s also
vordable,

6. The property affected by a lien voidable under subsec-
vions 1 and 5 15 discharged fron the lien. The property and
any ot the indeanifying property transierred to or tor the
benefit of a surety shall pass to the ligquidator. However,
the court. cay oo due notice order a lien to be preserved for
the benefit of the estate and tae court nay Jdirect that the
corveyunse be executed to avidencs the title of the liguigator

7. The court shail have sumnary jurisdiction of a pro-
ceeding by the liquidator to hear and deteralne the rights
of partiet under this section. Reasonable notice ot hearing
in the procecding shall be given to all parties in interest,
including the obligee of a releasing bond or other like cbliga-
tion. Wwhere an order is ontered for the recovery of indemnify-
tag property an 'ind or for the avoldance ot an indemnifying
lien., upon application o¢f any party 1n interest, the court
shall 1n the same proceeding ascertain the value of the prog-
erty or lien. If the wvalue s less than the anount for which
the property Lz indernity or than the amount of the lien.
the transterce <t lienholder may clect to retain the property
ar lien upon payvment of 1%6 vdalue, as ascertained by the
court, to the liquidator within time as the court shall fix.

&. The liadility of a surety under a releasing bonas o:
other like obligation shall be discharged to the extent of
the value of The indemnlfyinyg property recasvered or the o=
dempifying lien aullitied and avolded by the liquidator.
Where the property 15 retained under subzecticn 7, the
liabality of the surety shall be discharged to the extent
of the amount paid to the liquidator.

9. If « creditor has been preferred for property which
bacomes a patt of the insurer's, estate, and afterward 1o good
farth gives the insuret further credit without security of

ahy kindg. the amount ef the new crediy remaining unpaird gt
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Lthe time of the petition may be set off against the preference
which would etherwise be -ecoverable from the creditoc.

LO. If witnin fou: ronths hefoare the filing ot a suscessful
petition for liquidation under thig chapter. or &t any time
1o contemplation of a proceeding to liquldate an Lnsure:
directiy or indirectly. pays money or transfers property to
an attorney for services rendered or to be rendezed, the
transaction may be examined by the court on Lts own motion
or shul! be examined by the court on petition of the
liquigator. The payment or transier shall be held vatid only
Lo the extent of n reasonable amount to by determined by the
court..  The exaess may be recovered by the liguidator for
tne benetit of the wstate  However, where the attorney 1s
in a position of influence in the insurer or an affiliate,
payrent. of any money or the transfer of any property to the
attorrey for serviees tendered or to be rendersd shall be
governed by the nrovisicon of subgectaron L, paragraph "b™,
subparagrapn ()

11, a. An otficer, rmanager, employee, shacecholder, member,
subszriber, attorney. obf any other person acting on behalf
of the nsurer who knowingly participates 1n gaviag any pre-
terence when the persen has :easonable cause to believe the
LDsuret 15 or 1% about to become 1nsolvent at the time of
the prefereace 1s personally liable to the liguidator for
the amount. of the preference. There 1s an inference that
reasonable Cause ex1sts 1f the transte: was nade within four
months before the date of filing of tis successful petition
for lLigquidation

b. A person receiving property trom the insurer or the
bencfit thereof as & preference voidable under subgection
1 15 persoaally biable tor tae property and snall account
to the Liguidator.

¢. [his subsection shall ot prejudice any olher clam
by the liquidator agalnst any person.

Sec. 29. NEW SECTION. 507C.2% CLAING OF EGLDERS OF VOID
OR WCIDABLE RIGHTS .

10SZ "4'H
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1. & clawn of 4 creditor who has rteceived or soquired
W preferepce, lier. conveyance, transter, assignment, or en-
cumbrance, voldab.ie under this chapter shali rot be a:lowed
unless the <reditor surrenders the preferenoe, lien, <on-
veyance, transfer, assigrment, U encutbrance, [f the avosd-
arce 1w etiectaed by a proceeding o which a final judqment
Las been enteced, the <lalm thall not e allowed unless the
aseney 18 naid or the property 1s delivered to the liguidator
withio thirty days trom the dete of the entering of the final
judgnent..  However, the court having jurisdiction sver the
ilguidation may allow further time if there 18 an azpeal ot
wther continuation orf the proceeding.

2. A clawm allowable under subsestion 1 by reason of a
volantary or involuntary aveidance. preference, lien, ¢on-
veyanae, transfoer. assignment. or encumprance may be filegd
s an excused [ate filiog uande: section S07¢€.3% of fuLled
“rihan thirty days fror thoe date of the avoidance or within
the furtiher tire «llowed by the court under subseciion .

Sec. AC. HOIC.A0  SETOFES AND COUNTERCLAINSG,

L. Exzept as provaded 1n subsectron 2 oand section S07¢, 323
mutual debtu or rutual credits between the l1nsurer and anothet
peison an connestion with an actien <r proceeding under this
chapter shall be set off and the balance only shall be al-
lowed or paid.

Z. A setoft or counterclaim shall pot be allowed 10 favar
of a person where any of the following are found:

a. At the date 2f the tiling of a petition for ligquida-
tion, the obligation of the insurer %o the goerson wouid not
entitle the person to share as a claimant ain the assels of
the insurer .,

L. The obligation of the Lnsurer to the person «as put-

chasaed by or transferred to the person with a4 view to its
being used as a setotf

2.  The obligation of the persen 15 Lo pay an assessment
levaed agalnst the mecbers or subscribers of the ansuier,
or 15 te gay 4 salance upor. a subscripticn to the capital
stock of the insuee:, or 14 an any other way in the nature
of a vanpital runtribuzion.
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d.  The obligation of tne person :% Lo pay premiumg whether
arned or unearned to the insurer

Sec. 31. REW SECTION. S07C.31 ASSESSMENIS,

1. A3 socn a8 practicabie but not nore than two yea: s
from the Jate <! an order ot liguidation under sectron 5070 18
0l an insurer 1ssuing assessanle policires, the liquidator
shall make o report to the court setiing forth all of the
tollowing:

a. Toe reasonable value of the asuets of the insurer.

B The tnsurer's propable total liabilities.

¢ The nrabable aggregate anount of the astesznent neces-
sary Lo pay claimg ot creditors and expenses 1o full, including
expenses of administration and <osts ot collecting the asseus-
ment .

d. A recomuendation as to whethet an assessment should
be made and. 1f 80, 1n what amount .

2. o, Upon the bas:s of the fegeort provided in subsec-
tion 1 oard any supplement ot arnendaent 1o the resozt, the
seurt Mgy levy one oL mete assgesstents against all members
St the ansurer who arve subject Uo astessment,

H. Subject to any applicabio legal 1imits o0 agusess-
ablaty. the aggregate assessment shall be ror the amount
that. the cum of the probable liabilities, the expenses of
admipistration, and the astinated cost of collection of the
assessnent, axceeds the valoe of existing assats.  Due regard
shall be given to assessments that cannot be caliected
economical 1y,

3. After levy of assessment under subsection 7. the
srgndator shall tssee an order directing a member who nas
rot pard the assessment. pursuant 20 the order to show cause
why the liguidater should not pursue a judgment for the as-
sessment |

4. The ligquidator shall give notige of the order to show
cause by publication and by first class mail to 4 member li-
able under the order. The notice shall be malled te the mem-
ber's last koown addeess as 1t appears on the ansurer’s records
at leant twenty davs befare the return day ot the order *o
show 2anue,
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H.ooa. I a member does aot appear and sarve duwy veritfied
aobjections apon the ligquadator on ot before the return day
of the ¢rder to show cause under subsection 3, the court shall
order the adjudging member to be liakle for the amount of
the assessment plus costs.  The liguidator saall have a
judgrent agalrnst the member for the amount entered in ~he
order .

L. Id on or before the retura day. the merber appears
and serves duly veritied obpections upon the ligquidatar, the
commissioner may hear and determine the matter Gr may appoint
a referes to hear 1t and make such order as the facts wabzant.
[! the commissioner determines thdat the objections do not
warrant relief from assessment, the rorber may roguest the
court to review the natter and vacate the order to show caune.

6. Toe liguidator may entoice an order or cellect a judg-
ment. under subsection S by any lawful means.

Sec. 32. NEW SECTION. LQOTCL32 RELINSURERS LIABICITY .

Fotwithstanding A provision in the relnsurance Contraci: or

other agreement, the amount recaverakle by tne liguidator
from rernsarers shall not be reduced as a cesult of delin-
cueney pro¢eedings. Payment made directly to an ansured or
other crediior shall not dimimish the rernsurer’s oblaigation
to the 1nsurer's estale except. when the reinsurance contiract
provided for direct coverage or a named 1nsured and the payment
was made 11 discharge of that chligation.
Sec. 31, NEW SECTIOK. 5070 37 RECOVERY OF PREMIUMS OWED.
L. &, An agent, preker, premuun Pinanee Sompany or any
nthuar person responsible for the paynent of a premium is
vicligated to pay an unpald premium tor the tull policy torm
due the tnsurer at the time of the declaration of 1nsolvency,
whether carned or uncarned, as shown on the recocds of fae
insurer.  The ligquidator shall also nave the tight to recovet
from the person any part of an uncarned preriem that represonts
COmEM EBLONn Of the person.  Crodits or seteits or both shall
Aot be allewed to an agent, bzoker, or premium fipance coempany
for amounts advarced v the ansurer by the agent, broker,
oy premiur fipance conganry on behalf of. but ar toie abnepce
0f a paynment by, the insured.
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b, An ansured 1s obligated to pay «an unpard carned premium
due the Losurer as shown on the records of “ae insurer at
the taime of tae declaration of insolvency.

2 Npon satisfactary cvidence of a violation of thig sac-
tion, the coarlssioner may pursuwe either one or both of the
following courses of action:

a.  suspend or revoke or refuse to renew the licenses of
the offending party ar partaias,

B, Impose a penalty of not more than one thousand dollars
for each act 1n vaolation of this section by the party or
parties.

3. Betore the comnlesioner shall take any action as set
forth Lo subsection 2. the commlssioner shall gilve wriLtten
notice Lo the person, company, association, or exchange ac-
cused ot viclataing the law, statang specifically the nature
of the alleged violation, and fixing a time and place, at
least ten days thereafter, when a hearing on the matter shall
be held. After siweh hearing, or upon fairlure of the accused
to appear at the hearing, it a violation 1s found the
cormissioner shall lepose those penalties under subsection
2 oas deemed advisable.

4. Whon the corumissioner shall take actaion in any or atl
of the ways sSet oul 10 subsection 2. the party aggrieved may
appeal from the actinn Lo court.

Sec. 3. NEW SECTION HOTC .34 DEMICILIARY LIQUIDATOR'S
PROFAOSAL TO DISTRIBUTE ASSETS.

L. wWithan one hundred twenty days of a final deternmination
of 1asolvency under this cndpler as aszels become avallable,
the liquidator shall make applicatien te the court for ap-
proval of a propotsat to disburte assets out of marshaled
assets Bo o4 Quaranty asseciation or foreirgn guaranty
assoclatron baving obligations because of the insolvency
If the ligquidator determinss that thete ate insufficlent
asgels to duskburse, the application required by this section

shali be considered satistied by a filing Sy the liguidator

L0SZ '4'H

stat1ng the reascens for this aevermiratian.




House ¥ule 2501, F.

2. The proposcl shall at lesst include provisions for
all of tae tullowing:

a. Keserving amounts for the payrent of all the following:

(1) Exproses ¢f adminstrataon.

t2) To the extent of the value of tae serurity held, the
payment of tiarms of secured creditors.

{3) ©lawms falling waithin the priorit:ies established 1n
secLion »07C. 42, subsections 1 and 2

. Disbursement ot the assets marshaled to date and sub-
seguert disoursement of assets as they become avallable,

<. Tguitacle allocation of disbursements to cach ¢f the
guaranty asuzocration:. and forelgn gquatanty asscclations
entitled o disburserents.

d. The securing cy the llgquidator from each of the assoCia-
tions enti:tled to dishbursements of an agreement to return
te the liguidator the essets, togethe: wita Lncome earned
on assets previousiy disbursed, as o2y be roeguited 1o pay
clatnm of secured crediters and cliams Zalling withar tne
priorities estaclished 1n section 3070C.42 1n accordance w.th
+he pricrities. A bend shall not e required ot an
ASBO0CLATION.

a. A full report to be made py €ach associalion o the
l:quidator uccountang for assets so disbursed to The associa-
tion, all dispursements made trom the assets. ipteresst earned
py the assccratior on the asséts and any otner matler as thae
court may direct.

3. The liquidator's pioposal shail grovide tor
drusursements 1o the assuoidtions 10 amcurts astaimated 2t
least eqgual to the claim payments made or Lo be made tor which
the assoctlations could assert & clam against the lig.ndator.
The proposal shall provide that & the assets avarlable for
drsbursement de not equal or exceod the amount of The ¢ialm
payrents wade or t¢ be rade by the association then
drebursements shall be 1o the amount ot available asgets.

3. With respect Lo an iasolvent airsurer writing [ite or
aralth 1ngurance or arnuaties, whe liguidator's propnaal sna:l

nrovide for diskursements ot assets Lo o4 guaranty asszoClration
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¢t a foreign guoranty assoclation covering life ot health
LNSLrEnce or annuitles oX to any cther entity ot organization
reLaAsuring, assuming, or guaranteeing policies or sontracts
af insurance under the act: creating the associatlions.

5. MNotive of the appl:i:catiorn shall be girven Ro Lie assoCias
tion La and to the commissloncers ot insurance of each of the
states. HNotice 1s given when deposited in the United States
certified mails, first class pustage prepard, at least thirty
deys prior to submission of the application to the ¢ourt.
sotion on the application may be taken by the court provided
the required notiece has been given and that the liguidator's
proposal complies with subsection 2, paragrapas Ma ard "b'.

Sec . 3%, NEW SECTLON.  597C.3%  FILING OF TLAIMS.

1. ¥iocf of all ciaims shail be filed with whe liguidator
Lo the torm raguared by sectiorn 507C.26 on or betore the last
day for filing specified 1 the notice regulred under section
LOTC.22.  However, proof of claims tor cash surrender values
Ay cther 1avestment values o life ansurance and anraities
necd not be f1led unledss the liguidator expressly o requires

2 The ligursator may permat a clainant making a late
filing te share 1r dusiributions, whether past o0 futuie,
as L the claimant wore not late, to the extent thal the
payment. will not prejyadice the orderly administration of the
Iliqpndation under any ot the tollowing circunstances:

4. The existence of the claim was not known to the clairant
and that the claimant tiled the solaim as promptly thereafter
as reasorably possible after learning of at

b. A transfer o a creditor was avelded under sections

TG .26 through H07C. 28, or was voluntarily surrendered undet

)
gection 307C.2%, and that the farling satisfies the conditions

or section 507C.2¢

. The valuaticn under section SC7C .41 of security held
by a secured sreditor vhows a detficiency, which 1o filed
within taisty <days after tne valuetion.

3. Tae ligquidator shall permat late tilang <larms to shave
1nodistributicns . whether patt or Future. as a1 f they were

not laté, 1f the clawrmg a:e clawimg of a4 guatanty association
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or forelgn Quaranty association tor reilmbursement of covered
claims paid or expenses i1ncurred, or both, subsequent to the
iast day tor filing where the payments were made and exprnsey
incurred as grovided by law.

4. The liguidator may consider any claim filed late which
is not covered by subsection 2. and permit it to receive dis-
cributions which are subsequently declared on any claims of
the same or lower priority 1t the payment does not prejudice
the orderly administration of the ligquidation. The late-
filing claimant shall recerve at cach distribution the same
percentage of the amount allowed on the clain as is then being
paid to claimants of any lower priority. This snall continue
until the claim has been paid in full.

Sec, 36, HEW SECTION. %07C.36 PROOF OF (LALLM,

1. Proof of c¢laim shall consist of a statement signed
by the claimanit that includes all of the followlng that are
applicable:

4. The particulars of the claim including the considesa-
tion given for it.

p. The 1dentity and amount of the security on the claim.

¢. The payments, 1f any, made on the debt.

4. A statement that the sum claimed is justly owing and
that there 1s no setoff, counterclairs, or defovse to the
clawm,

e. Any right of priority of paynent or other spacLfic
right asserted by the claimant.

f. & copy of the written instrument which is the founda-
tion of the claim,

g. The name and address of the claimant and the attorney
who represents the claimant, it any.

2. A elaim need not be considered or allowed Lf 1t does
not contain all the 1nformation in subsection 1 which L ap-
plicable. %he liguidater may reguire that a prescribed form
be usecd and may require that other information and docurent.s
be included.

3. AT any time the liquidator may request the ciaimant

to present information or 2avidence supplementary 1o taat
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required under subsection 1 and may take testimony under oath,
require production of affidavits or depositions, or otherwise
obtain additional information ot evidence.

4. A judgment or order against an insured or the 1nsurer
entered after the date of tiling of a successful petition
for liguidation, or a judgnent or ovder against an tnsured
or the insurer entered at any time by detault or hy collusion
aced not be considered as evidence of liability or of quantum
of damayges. A Judgment or ovder against an insured or the
insurer entered within four months before the filing of the
petition need not he considered as evidence of liability ot
vt the gquabtum of damages.

. Claims of a gquaranty association or foreign quaranty
association shall be 1p the form and contaln the substantiation
as may be agreed to by the asseciation and the lLigquirdator.

Sec. 37. NEW SECTION. $07C.37 SPECIAL CLAIMS.

1. The claim of a third party which 18 contingent only
on the third party first obtaining a Judgment against the
tnsured shall be considered and allowed as if there were no
such contingency.

2. A clawm may be allewed aven 1t contingeny, 1€ 1t as
tiled 10 accordance with section SOVC.3%. It may be allowed
and the clalmant may partaicipate in all distributions de-
clared afrer 1t is filed to the extent that it does nol pre-
judice the orderly administration of the liguidation.

1, ¢laims that are due except for the passage ot time
shall be treated as absolute claims are treated. However,
the claime may be discounted at the legal rate of interest.

4. Claims made under employment contracts by directors,
principal officers, or persuns 1in fact performing similar
functions or having similar powers are limited to payment
For services rendered prior to the 1ssuance ot an order of
rehabilitation or liquidation under section %07C.1% or 507C.18.

Sec. 38. HNEW SECTION. 5090 38 SFETIAL FPROVISIONS FOR
THIRD-FPARTY CLALIMS.

1 It a thitd party a4sseris a cause of actlon against
an iasured of ar aasurer in liguidation, The talra party may

fale a claim with the ligquidator.
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2. wWhether oo rot the third pavty fLles a <laim, the 1n-
sured may Jile a clawn on the 1psured’s own behalt an the
lisuldatior.  I7 the wngured Fails to file a claim by the
date for tiling clawmg specitied 1a the ozder of liguidation
oc within sixty days after mailing of the rotice regquirad
by section 507C.22, whichever 1s later, the ansured 15 an
unexcusaes late filer.

3. The liguidator shall make recommendations to the court
nndar meztion S070.42, for the allowance of an Lhsured's ¢laim
under subsection 2 after consideration of the probable outiome
of a peading actlon against the insured on which the Siaim

Dar . the probable damages recoverable 1r the action and
the probaple cosis and expenses of detente. After allowanse
by the court, the liquldator shall withhold dividends payabie
on the <laim, pending the outcume of t1t1g4%1on and negotiation
with the rosured.  [f 1t seems agpropriate, the liguldator
sball reconsider the clawm on the basis ot additaional
infotmacaicn ard amend the ecommendations to the court.,  The
insnrad shaell be afforded the same potice ang opportunity
Lo oo aeard or all changes 1n the recomtendallon as 1o 143
1itial determination.  The conrt may amend 1% allowance
as Lt fiands appropriate. a5 clawms against the ansured are
settled or barred. tne insured shall be paid from the amount
withiheld the same percentagoe dividend as was raid on other
clawrs of like property, based on tae lesser of:

4.  Tne arount actually recovered from the ingsured by ac-
“ron oy pard by agqreemsat plus the teasonable costs and
exnenses ot defense,

b. The amount allowed on the claims =y the court
Aafter all ¢laims are zettled or barred, any sur renaining
from the amount withheld shall revert to the undistiinuted
assets of the insuter. Delay an final payrent wnde: tats
subsiection shall rort be a reason tor uareasonable delay oF
final distrabution and discharge af rae ligurdator.

. IE several ¢lawms foundemd uper vne policy are f1led,
whetbker by third parties <t as claers by the insured wader

this sectaon, and the agqgregaete o0 lowee anount of the clayns
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to =hach the same limit of Liabllaty 1o the polrcy s
applicable excewsds that lumit, each clawm as alloewed shall

be: reduced 1o the same proportion so Lhat the total equals

the policy limit. Claims by the wngured shall be evaluated
a8 1N subsectzopr 3. [ any insured's clawm s subseguently
reduced under subsection 3, the arount thus freed saall be
apportioned ra%tably among the cleims which pave been reduced
under thas subsection.

S. A claim may ot Le presented under thas section 1 f
1L 18 or may be covered by any guaranty associration or foreign
guaranty associatien,

Sec. JY.  NEW SECTION. 507C.22 UISPUTEL CLAIMS.

L. 1f o <lawe s demed i whole 08 10 part by the
liquidator, wraitten notice of the determination shall bes given
ro the clarmant or the claimabt's attorney by first class
wail at. the address shown 1o the proc! of <iaim. Within sexty
days rtrom the ma:ling of the notice, the claimant may file
chyections with tne liga.dater. Unless 4 faling 1g made,
the clatrant may not furtaer objyect te the deternanatisn.

F It obieczions ate tiled with the liguidater and the
ligquidator does not alter the aenial of the <laim as a result
oLl the objections, tae liquidator shall ask the court for
4 hearing as 500 as practicadle and give notice of the hearing
by f1ret <lass mail %o the <¢lalraent or the ciawrant's atsorvey
and To any other persons directiy aftected.  The notice shall
be grven not less than ter nor msore Shan thurty days beiore
the Jate ot the hearing. The matter shall be heard oy the
conrt or by a court-appointied referee.  The reteree shall
submit findings of fact aloong w=1%h & recoamensation

Jec. A0, HEW SECTION. %077 40 CLAINS OF SURETY. |4
a credltor whose olair against an iasurer 1s secured Lo
Ol in o wart, by the undertaking of another narson, falls
prove and Jile tnat claim, then the otae: person may do
i the credatnay 'y name The surety shal. be suhrogated
the rights ot the craditor, whether the <laim nas been filed
by the creditor or by the surety an the freditaor’s nare to

the extent that the suraty drscharges the undertakaing.
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Hovever, 1n the absence of an agreement «ith the creditor

e the contrary, the surety is not entitled to any distrila-
tion until the amount paid to the areditor on the undertaxing
plus the distributions paid on the ¢laim from the insurer's
estate te the creditor eguals the amount of the entire claium
of the credator. An excess recelved by the creditor shall

ve held by the creeitor 1n truct for the surety. As uscd

1 this section, “surely” 15 not inteaded te apply to a

Jion.
Sec. 1. HNEW SECTION. 507C.41 SECURED CREDITOR'S CLAIMS.
1. The value of security held by a secured creditor shall
he detetmined in one of the following ways, asu the court may

Juaranty assoviation or foreign guarapnty assosl:

direct.:

4. By converting the security into money according to
the terms of the ageeement pursuant toe <hich the security
was deliverad to the creditors,

b. By sgreement, arbitration, compromise or litigation
between the creditor and the liguidator.

2. The determination shall be under the supervasion and
control of the court with due regard for the reconmendation
of the liguidator. Tne amount s determined shall be oredited
upon the gsecured claier. A deficiency shall be treated as
an unsecured claim. If the claimant surrenders the security
tu the ligquidator, the entire claim shall be qllowed as 1f
unseoured .

Suec, 42, NEW_§E§T[QH. SOIC . A2 PRIQRITY OF DISTRIBUTICN.
The: priority of distrivution of claims trom the insurer's
estate shall be in accordance with the order in which each
class of <laimg 1o set forth, Clains inh ecach class shall
be paid in full or adequate funds revammed for the payment
before the members of the nexl class receive any payment.
subclasses shall not pe established within a clasa., The order
of distripution of claims 18;:

1. LLASS 1. The coits and expenses of admipistration,
including but not limited to the following:

a. The actual and necessary vosts of preserving or re-
covering the assets of the inserer.

2. ompensatior for services renderzad in the liguidation
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. Necessary filing fees.

d. The fecs and mileage payable o withosses.

¢.  Reasonaprle attorney's leos.

t. ihe reasonable exvenses of o quaranty association or
foreign guaranty association in handling claims.

2. cLass 2. Debts due to énployecs tor services pottormed
e the extent that they do not oxcred one thousand dollars
and represent payrnent for services performed witlan one year

hefore the f1iing of the cetition tor iiquidation., Officers

and dirocters are not entitied to the bepofit of this priority.

The prieidty 1o 1n liew of other simillar praiosrity which may
be authorized by law as to wayes ot compensation of employees.
B, CLASS 3. Clamms under policies for louses ineurted,
including third-party clawms, <lalme agasnct the insurer tor

liability for Bodily injury or for i1njury to o1 destruction
of tangible property which are not under policies, and claims
ol a guaranty associataon or fore1qn guaranty association,
Claims under Jife insurance and annuity poligies, whether

for denth prrocecds, atwmurily proceeds, or investment Yalues
shall be treated as loss <laams.  That portion ot a loss,
indemnitication tor whach 1s provided by othet bepefits or
advantages recovered by the claimant, shall pot be included
1n thaiy class, other than benciits or advanteges recovered

or recoverable in aivcharge of familial cbligations of support
or by way of succeéssion at death or as proceeds of life
Lpsuanee, o1 as gratwities. A paynment by an employer to

an employee 18 Dot a gratmity.

4, JLASS 4. Claims under nonassessable policies for an-
carned premium ot other gremiun retunds and claims of gensral
creditors.

5. CLASS %. Claire of the federal or any state or lccal
government . Clawms, 1ucluding those of 4 governnental body
tor a peaalty or forfeiture. are allowverd 10 this class oaly
1o the éxtent of the pecuniary loss sustained from Lhe act,
cransacton, or proceeding out «f which Lhe penalty or
forferture arose, with reasonable and actual costs.  The
remaynder af such claims shall be postponed to the class ot

cloims under subwectlion 8.

1062 "4'H
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5. CLASS &, laims tiled late ot any other claims othet
than cluwms under subsecTions ? and 8.

Yoo CLASS 7. Surplus o6 conbtrigution notes, or similar
ubilgqations, and premiur :efunds on assessable policies,
Payments to members of domestic mutua) ilnsurance companles
12 Tlmted in accordance with law.

g, JLASS 8. The clawims of shareholders or other owners.

Se¢. 3. HOTT. 4T LIQUIDATOR'S RECCHMMENDA-
TIONS TO ZTHE COURT.

1 The lLiguidator shall review claims duly filed 1n the
liquidation 4nd shall make turther ravesligation as neces-
sary.  The liguidator may compound, compromlse orf in any octher
MANNEY pegetlate the arourt for waich slaims will be
recommended Lo the court axcept where tae liquidator is re-
quited by law to accent clains as settled by a person ot or-
ganizd4tion, 1ncluding « guaranty assoclation o foreiqgn
quaraniy assoclation.  Uneesolved disputos shkall be dete:aired
wnder sectiorn 597239 As soon as practicable, the ligquidator
shall present to ithe court a report of the claims against
the 1asurer with the iiquidator's recormendatienc. The report,
shali tnslude the name and address ot oach olaitmant and 1 he
samount of tae clawe finally recomeended. [f the insurer has
Issued annulties ar Jire 1asurance Folicies, the liguidator
shall repert the persons to whom, according to the rezords
~f the iasurer, amounts are owed as casn survendae: values
oL ctaer anvestment value and the amounts owed.

2. The court may approve, disapprove. or rodify the rerort
on claims by the liguidator. Reports ol modlfied by the
Court witoin sixty days following subsission by the ligquidator
shail be ticated by the Lignidator as allewed <lavms, subject
te later modification ar to talings made by the court pursuans
to section 507C.39. A ¢laim urder a policy of insurance shall,
net e allowed for an amount 1n excess ot the applicable
policy limits.

Sec. 44, NEW SECTION.  %07C.44  DISTRIBUTION OF ASSETS.

Under the dicection of the court, the tiguidator shal_ pay

distributions in a manner that will assure the pruper
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tecognition of prioryties ard a reascpnable balanse betweern
the exped:itious compietion of the ligquidation and toe
Frotection of uniiqurdated and undetermined clairs, anciading
third-party claims.  Distiibuticon or assets in Xind may be
rade at valuat:ions set by agreerent betwesn the liquidator
and the creditor and approved by the cours

Sec. 4% FEW SEQTION. SN7C .45 UNCLAIMED AND WITHHELD
FUNDS .

oo Unzlawred tunds subject £ distribution remaining in
the liquidator's hands <hen the ligquidator 1g ready to apply
Lo the moutt for discharge, including the amount. disiributable
to a ared:tar, shareholder, member, or other person who 16
unknown or cannot be found. shall be deposited with the state
sreasurer, and shail be pard without intorest, except 1n ace
cordance ~ith section $07C.42, to the pgerson entitled or the
person's leqgal representative upon proof satisfactory to the
state treasurer of the right to the funds. An amount on de-
pusit not claimed within six vears from the dischatge ot the
lLigquidator is deened to have been apandoned and shail becone
the vroperty of the ztate without formes escaeat proceedings
and be deposited with the general fund

2. Punds withheld under section 5070 37 and not dis-
Lrapdted snali upon discharge of the liquidator be depasited
with tie state treasurer ang pald o accordance with sectiosn
BOTC. 4%, Sums remaining wazch under seotion S070,872 would
tevert to the wndistributed assets of the insurer shall e
transte:red Lo the state treasurer and become the property
ot the state under subsection L, unless tae commissloner in
the commisyloner’s disererion petitions tae coutt 1o rennen
the liguidation under section $07¢.47.

Sut. 46, NEW SECTION. 307¢.36 TERMINATION OF PROCEEDINGS .

1. when ali assets justifvying the ¢xpense of ¢ollection
ard distribution have zesn collected and distribnted ander
this chapter, the liguidator shal) appiy to the court tor
discharge. The court may grant the dischatrge and make any
other crders. wnciuding an order to transfer remaining funds

that are unecvaoemical to distripute, as APPrOPriate: .
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2. Any other person may apply to the court at any tire

for an order under subsection 1. I[f the application is denied.

tne appiicant shall pay the costs and expenses including
reasonable attorney's fee of the liquidator Lo tesisting the
application.

Sec. 47. HEW SECTICH. 307C.47 REOPENING LIQUIDATION.
At any time after the liguidation proceeding has been
terminated and the ligquidator discharged, the cormissioner
or other interested party may petition the <ourt to reopen
tne prozecdings for good cause including the discovery of
additional assets. The court shall order the proceeding
reopened if it is satisfied that there i¢ justification tor
Lhe reopening.

Sec. 48. NEW SECTION. $07C.48 DISPOSITION OF RECORDS
DURING AND AFIER TERMINATION OF LIGUIDATION. It 1t aopeats
to the c¢ommissioner that the records of an Lpsuter 10 procoss
of liquidation or completely liguidated are no longer usetul,
the comamissioner may recormend to the court and the court
shall direct what. records shall bo retained tor tuture
reference and what shall be destroyed.

sec. 49. NEW SECTIOM. 507C.49 EXTERNAL AUDIT OF THE
RECEIVER'S BOOKS. ‘The court may order audits to be made of
the books of the commissiloner relating to a receivership
established under this chapter, and a report of each audit
shall be tiled with the commissioner and with the court.

The books, cecords, and other documents of the receivershigp
shall ke made avallable to the auditor at any time without
notice. The expense of an audit. shall be considered a cost
of administration of the recelvership.
DIVISION [V
INTERSTATE RELATIONS

Sec. 90, NEW SECTION. 507C,.50  CONSERVATION OF PROPERTY
OF FOREIGH OR ALIEX INSURERS FOUND [¥ THIS STATE.

L. If a domiciliary liguidator has not been appointed,
the cormigsioner may apply Lo the court by verified petition
for an order ditectiog the conmlssion Lo actl as conservator

to conserve the property of an alien insurer not domaciled
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in this state or a foreign insuzer on any of the following
grounds :

a. Any of the grounds 1in seation 507C. 12,

b. That property has been sequestered by official action
in the insurer's domicaliary state, or in any other state.

. That enough of its propetty has been sequestered 1o
a forelygn country to give reasonable cause Lo fear that the
insutrer is ot may become 1nsolvent.

d. That both ot the following are touwd:

(t) That 1ts certificate of agthority to do business in
this state hat been revoked or that no certificate was ever
1s56ued.

{(2) ‘That therc are residents of this state with outstanding
claims or outstanding policies.

2. when an order 15 sought uader subseotaor 1, the <ourt
shall cause the insurer to be given notice and time to re-
spond to the petition as 135 reasonable under the clrocurstances.

3. The court may issue the order in whatever terns 1t
doems appropriate. The filing or recording of the order with
the ¢lerk of court or the recorder of deeds of the county
in which the principal business of the company is located
or the county tn which Lts orincipal office or place of
busLness 15 lovated 1s the sane notice as a deed, bill of
sale, or other evidence of title duly filed or recorded with
that recorvder of deeds.

4. The conservator may at any time potition for and the
court may grant an order under section 507C.51 to ligquidate
assets of a toreign or alien insurer under conservation, or.
for an order under section 507C.%3, to be appointed ancillary
recelver .

S. The conservalor may at any time petltion the court
for an vrder terminating conservation of an insurer. 1t the
court finds that the conservation is no longer necessary,

171 shall order that the insurer be testored to possession
or 1ts property and the contrel of its business. The court
may alse make such finding and 1ssue such order at any time
upon motion of any interestad party, but 1f the motion is

denied couts shall be assessed against the party.
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Sec, S1.  NEW SECTION. S07C.%1  LIQUIDATION OF PRIFERTY
SF FOREIGN OR ALIEN ITNSURERS FOUNWD IN TH!S STATE.

1. 1f a domiciliacy receixer has not been appointed, the
cotur1ssionetr may apply to the court by verified petition for
an order directing the commissioner te liguidate the asuets
found 1 Lhis state of a foreigo insurer or an allen .nsures
not domiciled ia thas state on any of the tollowing grounds:

4. Any of the grounds in section S07C.12 or S07C.17.

b. Any of the grounds specified 1n section H07C.50, sub-
secticn 1. paragraphs "b» through 'd".

7. wWaen an order 1% sougot under subsection L, the court
shall cdause the insurer to be given notice and time to respond
to the petitaon as is reasonable under tne citounstances.

3. If 1t appeare to the court that the best interests
ot creditors, pelieyholders, and the public reguise. the sourt
may 133u¢ an order to liguidate in whatever terms 1t deems
appropriate. The faling or recording ot the order wivth the
slerk of the court nr the recorde: ¢f deeds ¢f the county
ir which the principal business of the companry 15 located
or the county in which ivs principal otfice or plaze of
pusiness 13 located, 1s same notice as a deed, bill of sale,
or other evidense ot title duly filed or recorded with that
recorder ot deeds.

4. If a domiciliary liguidator is appoeioted in a reciprozal
state while a ligzurdation is proceeding under tnis section.
the liquidator under this section shall act as ancillary re-
cerver under seaction SGUC.53. 1t a domisiliary liguadator
1S appointed 1n a nonreciprocal state winl.oe a Lhiquidation
15 proceeding unde:r this section, the liguidator under this
section may petition the court for permigs:ion to act as
ancillary receiver under section S07C. 534,

B, On the same grounds as are gpecified in supsection
L, the conmlussioner may petition an apptopriate tederal
distzict court to be appointed receiver to liguidate that
portion of the 1nsurer's assels and business over which the
coutt w1il exerc:se jurisdictlon, o1 any legssar part that
the commlsstoner deems desirable for the protecvion of the

voticyholders and creditors 1n this state.
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6. Wnen the somrssioner hat ligquidated the assets ot
a foreign or alien insurer under this section, the court may
order the commissioner to pay claims ¢f residents of this
state against the insuter under rules as to the ligunrdation
ot 1nsurers under this chapter as are otherwise compataible
Rith this section.

Sec. %2. HNEW SECTION. SO7¢ .52  DOMICILIARY LiQUIDATORS
IK OIHER STATES.

1. Excegt as to speclal doposzits and security on secured
clawms under section H07C.S3, subsectaon 3, the donciliary
liquidator ot an insurer dornciied an a reciprocal state shall
be vested with the title to the assels, property, contracts,
and rights of actlon, agents’ balances, booxs. accounts and
other records of the Jnsuter located 1o tins state. The date
of vesting 18 the date o the filing ot the petition, 1t that
date 1s specified by tne domiciliary law tor the vesting of
property in the domiciliary state. Othe:wise, the date of
vesting sdall be the date of ertry of the crder dizrecting
POSSCESELON Lo be taken. The doriciliary liguidator may
immediately recover balances due fron agents abd obtain
puSsess10n of tae BOOKS, accounts and otaer recerds of the
insuraer located 1n this state Sabject tu section SN7C.53,
the domiciliary ligquadator may also recover al: other assets
af the insuret located 1o this state.

2. 1t a domiciliary liguldataor 1 appolnted tor an ngurer
not doniciled 1n a reciprocal state, the commlssione: of this
state shall be vested w1th the Title o toe propetty, Coulracts
and rights ot actien, books, account:i and other records of
rae insurer located 1n tats state, an the same time that the
Jomirciliary lLiguidator is vested with title in the gomrcile.
The commissioner ot thie state may petitaon for a conservatlon
ar liquadation order ander section 50700 < SQ7¢ .51, or
for an ancillary receiversais under sectisn 5070 .53, or after
approval by the court may transfe:r title te the doemiciliavy
liguidator, as the i1nterests of justice and tne eqguitable

dissribution of the assets reguire.




House Fille 2901, P, %3

Claimants resicing to this state may tile claims with
the liquidator ¢r ancillary receiver 1 tnis shate or with
the coniciilary liquidator, 1t the doriciliary law permits,
The olaims shalt be filed on or befere che last date fixed
for the fiting of ¢laias 1n the domiciliary @iquidation
proceedings .

Sec, 5%, HEW SECTION.  507C.5%3  ANCILLARY FORMAL PRO-
CREDINGS .,

1. If a demiciliary lignidator has beern appolnted tor
an insurer not demiciled in this state, the commuissionet may
file a petition with the court teguestlng appointment as
ancillary receiver 1n this state 1t both of the following
axI8T:

4. If the donmiciliary liquidator finds that there are
surficlent assets of the insuret leocated in thas sitate to
jastify the appointeent. of an aneillarvy recelver.

b. If the protectron of creditors or polioynolders Lo
thils state 4O regqulres.

2. The court may 13sue on ordetr appolnting an anclllary
rece.ver in whataver terms Lt deems approp:ziate.  The filang
or tecording of the order with the recorde: of deeds 1 this
state 18 the same notice as 4 deed, bill ot sale, or other
evidence of title duly filed or recorded with that recorder
of deeds.

3. wWher o damiciliary liguidator has been appointed 1n
a seciprocal state, then the ancillary recelver appointed
tn this state may ard and assist the domicaliary liguidator
Lo recovering assets of the Losurer located in this state.
A% zoon as practicable, the ancillary recelver shall liquidate
from their respective gecurl®les those special deposit cloaims
and secured claims which are proved and allowed an the an-
cillary prozecdings 1n tals state.  The ancillary receiver
shall pay the nocessary expenses of the proceedings and shall
promptly transfer all remaining assets, nooks, aczounts and
records to the domiciliary Liguidataor.  SHubject to rhis
section, the ancillary receirver and any <decueties have the

same powers and 1s zubiect o the same duties w“.ith respect
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1o tae adminlstration of assets as o Liquidator of an 1nsurer
demiciled in this state.

4. As LO assets and boo4s, accoutts, and other records
in thear cespective statern, w“hen & domaciliary liguidator
has oeen appointed in thils state, ancillary recelvers appointed
1n reciprocal states shall have cortesponding rights, duties
and powers Lo those provided 1n subsection 3 for ancillarvy
receivers appointed in this state.

fec. 1. NEW SECTION. S07¢.54  ANCILLARY SUMMARY PRO-
CEEDINGS. In the sole discretaon of the cormissioner, the
COmMMLSSLONer may inntitute nroceedings under sections 507C.95
through S07C. L1 at the request of the commiszioner or other
approptliate Lnsurance otflcial ot the domiciliary state of
a foreign or allen 1osurer having property located in this
state.

Sec. 5%, REW SECLION. 507¢. %% CLAINS OF NONRESIDENTS
AGAINST INSURERS DUMICILEG IN THIS STATE.

1. in & liquidation proceeding begun o this state against
an insurer domiciled an this state, clatmants resoding Lo
foreign countries or In nonreciprocal states shall file clawms
in this state, and clawmants resi1ding 1o reciprocal states
snall file ciaims either with the anerilary recevers 1n thelr
tespective states or with the domiciliary Liguidator.  Clalms
shail be filed on or before the lagst date fixed for the filing
of claims 10 the domiciliary liguidation proceeding.

2. Clawmms belonging ro clawmants residing in reciprocal
states shall be proved erther in the liguidation proceeding
117 this state as provided rn thus chapter or sn ancillary
procesdings 1n the reciprocal states. [f notice of the zlaims

and opportunity to appear and be heard 1s afforded the

domiciliary liquidator of this state as provided wn section

5070 .56, aubsection 2 with respect to anclilary pioceedings,
the final allowance of claimg by the courts 1n ancillary
proceasdings 1n reciprocal states shall be conclusive as to
arount and as to priority againgt special deposits or other
securrtly located 1o such ancillary states, bat shall not be
conclusive with respect to priotlillaes against general assels
under sectaon $07C .43,
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Sec. bh. NZW SZCTION. HO7C.56 CLAIMS NF AESIDERTE AGAINST
[NSUKERS DCMIZILED I¥ RECIFPRUCAL STATES.

1. In a liguidation proceeding 1r a reciprosal state
against an insurer doriciled in that state, <laimants against.
the irsurer wne reside within this state way file clasms
¢ither with the anciliary receiver in this state, or with
the doriciliary liquidator. <lairs shall be filed on ot
betors tne _ast dates fixed for the filing of claims in the
donigiliary ligquidation proceeding.

Z. Claims belonging to <laimants residing 1n this state
may be proved either in the domicliliary state under the law
ot taat. svate, o -0 anvillary proceedings in this state,

[t a olaimant elects to prove the claim in this state, the
claimant soall tile the ¢lawm with the liquidato: 1o the

ranner provided 1r sections SO70.3% and 077,36, The aneillary
recesver snall make a resemrendation to the court as under
section 5N7C.43. The ancaliary recewver shall also arrange

a date for hedring Lf necessary under section 5070, 3¢ and

shail give notice te the liguadator in the demisiliary state,
er1vher by certified mail or by personal service at least forty
days prior o the date set tor hearing. Within thirty duys
after the giving of the notice, L1f tae dgomiclilary liquidator
guves Lotice 1n writing erther by certified marl or by personal
service to the ancillary rece:ve: and to the claivant of an
inteation to contest the claim, the domiziliary lLiquidator

1t entitled Lo appear or to be rapreseated in a proceeding

in this state involving the adjudacat:on of tne <lam.

3. The final allowance ¢f the clawm by the coutts of waly
state shall be accepted as conclagive as to aoount and as
te priority against special deposits or Other security located
in s state.

Sec. B, NEW SECTION. SO0VO.H7  ATTACHMENT. GARE T SHMENT,
ANDG LEVY OF EXECUTION. An acttion or proceeding o the nature
ot an attachment, garpishment, or levy of execution shall

not be conmenced or maintained 1 this sate against the

delirquent 1asurer or 1ts assels duriog the pendency 1o this

or any other state of a lLigquidation pracesding, whether called
by taat name or rot.
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Sec. S8, NEW SECTIOW. 5070 .hH8 INTZRSTATE PRIDRITIES.

L. In a liguidation proceeding Lk tals state involving
one or mere reciprocal states. the order of distritution of
the domiciliary state shall control as To claims of residents
af this and reclpracal states. Claims ot residents of
reciprocal states shali be given gqual priority of payment
from general assets ragardiess of where the assets are located.

7. The owners ot gpecial depesit claims agalnbsit on 1a-
surer tor which a laiquidator 1% appeinted an this or any other
state 1s given priority aga.nst the special deposits in ac-
cordarce with the statutes governing the creation and nainte-
nance of the deposits. 4 there 1o & deficiency an a deposit
su that the ¢laims secured by it are not fully discaunrged
from 1t. the ciawmants may share in the general agssets.
Howevar, the sharing shall be deferred until general creditors
and claimants agalnst other spec.al deposits who have received
sma.ler percentages from the): espectaive special deposits
aave beern paid percentages of thetr claims equal to the per-
centage paid from the special deposit.,

1, tThe owner of a secared claim agalnst an insurer tor
wa1ch a4 liquidator has been appo:inted in this or any other
gtate may sarrender the secutity and fale the claim as a
general creditor, or the ¢lain say be discharged by rescrt
tu the security Lo accardance with section 507C.4l, In which
case the deficiency shall pe treated as a clain against the
genaral assets of the lasurer on the Same pasly 4g alaims
i unsecured creditors

Sec. 59, NIW SECTION.  5070¢.99 SUBGRDINATION OF CLAIMS
FOR NONCOOFERATION. [If an ancillary receilver in anothexr state
¢r forelgn country, whether called by that name or not, tails
to transfer Lo the donmacil.ary liguidator in this state asseis
within tae ancillary recewver's control other thar special
depestts, diminished only by “he expenses ot the sncillary
receiversatp, the ¢laims fi1led in the ancillary ceceivership,

otner than special deposit claims or secured clams, shall
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. be placed in the class of claims under section 507C.42,
subsection 7.
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