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A BILL FOR

1 An Act relating to simulated controlled substances and
h imitation controlled substances, and to the forfeiture
to the state of all things of value given or intended
to be given in exchange for a controlled substance
in violation of the controlled substances Act, and
providing penalties.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF I0WA:
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SENATE FILE 2202

5
1 Amend Senate File 2202 as follows:

2 1. Page 7, lines 15 and 16, by striking the words
3 "established by the owner to have been”.
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SENATE FILE 2202
5-5287
Amend Senate File 2202 as follows:
1. Page 3, line 27, by striking the word "“shall®
and inserting in lieu thereof the word "may".
2. Page 4, by striking lines 6 through 10.
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Section 1. Section 204.101, Code 1981, is amended by
adding the following new subsection:

NEW SUBSECTION. "“Simulated controlled substance”" means
a substance which is not a controlled substance but which

is expressly represented to be a controlled substance, or
a substance which is not a controlled substance but which
1s impliedly represented to be a controlled substance and
which because of its nature, packaging, or appearance would
lead a reasonable person to believe it to be a controlled
substance.

Sec. 2. Section 204.401, subsection 2, Code 1981, 1is
amended to read as follows:

2. Except as authorized by this chapter, it 1s unlawful
for amy a person to create, deliver, or possess with intent
to deliver, a counterfeit substance or a simulated controlled

substance, or to act with, enter into a common scheme or
design with, or conspire with one or more other persons to
create, deliver, or possess with intent to deliver, a
counterfeit substance or a simulated contrelled substance.

Any A person who violates this subsection with respect
to:

a. A counterfeit substance classified in schedule I or
II which 1s a narcotic drug, or a simulated controlled

substance represented to be a narcotic drug classified in

schedule I ox II, is guilty of a class "C" felony.
b. Any other counterfeit substance classified in seheduies
schedule I, II, or III, or any simulated controlled substance

represented to be any other substance classified in schedule

I, II, or III, is guillty of a class '"D" felony.
c. A counterfeit substance classified in schedule 1V,

or a simulated controlled substance represented to be a

substance classified in schedule IV, is guilty of a serious

misdemeanor.
d. A counterfelit substance classified in schedule V, or
a simulated controlled substance represented to be a substance
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classified in schedule V, is guilty of a simple misdemeanor.
Sec. 3. Section 204.406, Code 1981, is amended by striking

the section and inserting in lieu thereof the following:
204.406 DISTRIBUTION TO PERSON UNDER AGE EIGHTEEN.

1. A person who is eighteen years of age or over who

violates section 204.401, subsection 1, by distributing a
substance listed in schedule I or 11, which is a narcotic

drug, to a person under eighteen years of age, is guilty of
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a class "B" felony; however the minimum time to be served
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before parcle may be granted is five years. A person who
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is eighteen years of age or over who viclates section 204.401,
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subsection 1, by distributing any othexr controlled substance
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listed in schedule I, II, or 1II to a person under eighteen
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vears of age who 1s at least three years younger than the
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violator 1is quilty of a class "C" felony. A person who is
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eighteen years of age or over who violates section 204.401,
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subsection 1 by distributing a controlled substance listed

—
w

in schedule IV or V to a person under eighteen years of age

=
[Ne

who is at least three years younger than the violator 1is
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qullty of an aggravated misdemeanor.
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2. A person who 1s eighteen years of age or over who
violates section 204.401, subsection 2 by distributing a
counterfeit substance listed in schedule I or II which is
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a narcotic drug, or a simulated controlled substance
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represented to be a narcotic drug classified in schedule 1
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or II, to a person under eighteen years of age is guilty of
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a class “B" felony. A person who is eighteen years of age

or over who violates section 204.401, subsection 2, by
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distributing any other counterfeit substance listed in schedule
1, II, or II1 or a simulated controlled substance represented
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to be any substance listed in schedule I, II, or III, to a
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person under eighteen years of age who 1s at least three years

%)
w

younger than the viclator is guilty of a class "C" felony.

W
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A person who is eighteen years of age or over who violates
section 204.401, subsection 2, by distributing a counter-
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feit substance listed in schedule IV or V or a simulated con-
trolled substance represented to be a substance listed in
schedule IV or V or a person under eighteen years of age who
is at least three years younger than the violator is guilty
of an aggravated misdemeanor.

Sec. 4. NEW SECTION. TITLE. Sections 4 through 9 of
this Act may be cited as the "lowa Imitation Controlled Sub-

stances Act"“.
Sec. 5. NEW SECTION. DEFINITIONS. As used in sections

4 through 9 of this Act, unless the context otherwise requires:

1. "Controlled substance! means a controlled substance
as defined in section 204.101, subsection 6.

2. "peliver" or "delivery" means the actual, constructive,
or attempted transfer, distribution, or dispensing to another
of an i1mitation controlled substance.

3. '"Manufacture" means the production, preparation, com-
pounding, processing, encapsulating, packaging, or labeling
of an 1imitation controlled substance.

4. "Imitation controlled substance" means a substance
which is not a controlled substance but which by color, shape,
size, markings, and other aspects of dosage unit appearance,
and packaging or other factors, appears to be or resembles
a controlled substance.

Sec. 6. NEW SECTION. FACTORS INDICATING AN IMITATION
CONTROLLED SUBSTANCE. When dosage unit appearance alone does
not establish that a substance is an imitation controlled

substance the following factors shall be considered in
determining whether the substance is an imitation controlled
substance:

1. The person in control of the substance expressly cor
impliedly represents that the substance has the effect of
a controlled substance.

2. The person in control of the substance expressly or
impliedly represents that the substance because of its nature

or appearance can be sold or delivered as a controlled
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substance or as a substitute for a controlled substance.

3. The person in control of the substance either demands
Or receives money or other property having a value
substantially greater than the actual value of the substance
as consideration for delivery of the substance.

4. The person 1n control of the substance uses evasive
tactics with the intent to avoid detection by law enforcement
authorities.

5. The substance 1s packaged in a manner commonly used
for legal or illegal delivery of a controlled substance.

Sec. 7. NEW SECTION. OFFENSES AND PENALTIES.

1. It 1s unlawful for a person to manufacture, deliver,

or possess with intent to deliver, an imitation contreollied
substance. Except as provided in subsection 3, a person who
violates this subsection is guilty of an aggravated
nmisdemeanor.

2. It is unlawful for a person to publish or to post or
distribute in a public place, an advertisement or solicitation,
1f the person knows cr reasonably should know the advertisement
or solicitation is to promote the distribution of imitation
controlled substances. A person who violates this subsection
1s guilty of a serious misdemeanor.

3. A person who 1s eighteen years of age or older who
violates this section by delivering an imitation controclled
substance to a person under eighteen years of age who is at
least three years younger than the violator is gullty of a
class "D" felony.

Sec. 8. NEW SECTION. IMMUNITY. It is not unlawful for
a person registered under section 204.302, to manufacture,
delivexr, or possess an imitation controlled substance for

use as a placebo by a registered practitioner in the course
of professional practice or research.

Sec. 9. NEW SECTION. FORFEITURE.

1. The following are subject to forfeiture:

a. All imitation controlled substances which have been

-
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manufactured, delivered or acquired in viclation of sections
4 through 9 of this Act.

b. All raw materials, products, and equipment of any kind
which are used, or intended for use, in manufacturing,
compounding, processing, delivering, importing, or exporting
an imitation controlled substance 1in violation of sections
4 through 9 of this Act.

c. All property which is used, or intended for use, as
a container for property described in paragraph a or b.

d. All books, records, and research products and materials,
including formulas, microfilm, tapes, and data which are used,
or intended for use, in vioclation of séétions 4 through 9
of this Act.

2. Property subject to forfeiture under this section may
be seized when any of the following apply:

a. The seizure is incident to an arrest, or a search under
a search warrant, or an inspection under an administrative
inspection warrant issued as provided in section 204.502.

b. The property subject to seizure has been the subject
of a prior judgment of forfeiture in favor of the state in
an injunction or forfeiture proceeding based upon sections
4 through 9 of this Act.

c¢. There 1is probable cause to believe that the property
was used or is intended to be used in violation of sections
4 through ¢ of this Act.

3. 1If property, other than a conveyance subject to
forfeiture, 15 seized under subsection 2, it shall be disposed
of in accordance with chapter 809,

However, controlled substances taken, detained, or for-
feited shall be disposed of as provided in section 204.506.
Controlled substances and imitation controlled substances
are not subject to replevin.

Sec. 10. Section 204.501, unnumbered paragraph 1, Code
1981, 1s amended to read as follows:

The department shati-be is primarily responsible for the

~5-
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1 enforcement of axi-previsiens-of this chapter, and all other

laws and regulations of this state, relating to controllied

3 or counterfeit substances, or simulated or imitation controlled

substances, except that the board shaii-be is primarily respon-

sible for making accountability audits of the supply and
inventory of controlled substances in the possession of
pharmacists, doctors, hospitals, and health care facilities
as defined in section 135¢C.1, subsection 8, as well as in
the possession of any and all other individuals or institutions
authorized to have possession of any controlled substances,
and shai: is alsoc be primarily responsible for sueh any other
duties in respect to controllied substances as shati-Be
specifically delegated to the board by law. Anmy An officer
or employee of the board may, when so directed or authorized
by the board:

Sec. 11. Section 204.502, subsection 1, paragraph a, Code
1981, is amended to read as follows:

a. A district er-munitexpai-eceu¥t judge or district

assoclate judge, within k#e the court'’s jurisdictien, and

upon proper oath or affirmation showing probable cause, may
issue warrants for the purpose of conducting administrative
inspections auwtheriged-by under this chapter or a related
rule thereunderr-and or under sections 4 through 9 of this

Act. The warrant may also permit seizures of property

appropriate to sueh the inspections. For purposes of the
issuance of administrative inspection warrants, probable cause
exists upon showing a valid public interest in the effective
enforcement of the ehapter statute or related rules premulgated
thereunder, sufficient to justify administrative inspection
of the area, premises, building or conveyance in the
circumstances specified in the application for the warrant.
Sec. 12. Chapter 204, Code 1981, is amended by adding
the following new section:
NEW SECTION. PENALTY ENHANCEMENT. A person convicted
of violating a provision of this chapter, except section

-6-
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204.401, subsection 3, may be fined an amount not to exceed
three times the amount of the fine otherwise authorized for
the violation. This fine may be in addition to any other
penalty provided for violation of the provision.

Sec. 13. Sectilon 204.505, subsection 1, Code 1981, 1is
amended by adding the following new paragraph:

NEW PARAGRAPH. Everything of value that is furnished or
intended to be furnished in exchange for a controlled substance
in violation ¢f this chapter, all proceeds including real
and personal property traceable to such an exchange, and all

moneys, negotiable instruments, securities, and conveyances
used or intended to be used to facilitate a violation of this
chapter, except that property shall not be forfeited under
this paragraph, to the extent of the interest of an owner,
by reason of an act or omission established by the owner to
have been committed or omitted without the owner's knowledge
or consent. All moneys, coin, and currency found in close
proximity to forfeitable controlled substances, to forfeitable
drug manufacturing or distributing paraphernalia, or to
forfeitable records of the importaticn, manufacture, or
distribution of controlled substances, are presumed to be
forfeitable under this paragraph. The burden of proof is
upon claimants of the property to rebut this presumption.

Sec. l14. Section 809.1, subsection 4, Code 1981, is amended
to read as follows:

4. Property subject to forfeiture except sueh-preperty
forfeitable conveyances described 1in ehapkiers chapter 127

and except forfeitable controlled substances described in
chapter 204.

Sec. 15. Section 809.6, Code 1981, is amended by adding
the following new subsection:

NEW SUBSECTION. If the seized property is of the type

described in section 13 of this Act, and the court determines

that it is forfeited as provided in section 13 of this Act,

or a claimant's right to possession is not established undex

-7-
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subsection 2 of section 809.5, the court shall order the
property or the proceeds of its sale to be paid to the
treasurer of state for deposit in the general fund.

Sec. 16. Sections ¢ through 9 of this Act are enacted
as & new chapter of the Code of Iowa.

EXPLANATION

Sections 1 through 11 of this bill make trafficking in
either simulated controlled substances or imitation contreclled
substances unlawful. Simulated controlled substances are
noncontrolled substances which are represented to be contiolled
substances. The penalties for the manufacture, delivery,
or possecssion with intent to deliver of a simulated controlled
substance are the same as those for the respective agtivities
when a counterfeit substance is involwved. Imitation controlled
substances are noncontrolled substances which are represented
as having the effects of or as being a substitute for
controlled substances. Generally, a person who manufactures,
delivers, or possesses with intent to deliver, an imitation
controlled substance, or who advertises or solicits in
connection with an imitation controlled substance, would be
subject to criminal penalties.

Section 12 of the bill would provide for fines of up to
three times the ordinary maximum fine for the degree of the
offense in the case of violations of chapter 204, relating
to controlled substances.

Sections 13, 14, and 15 of this bill provide that all
property given or intended to be given in exchange for
controlled substances in a transaction in violation of chapter
204 shall be forfeited to the state general fund. The
forfeiture also would apply to proceeds of property used 1in
an illegal transaction. Once seized, the property would be
subject to a forfeiture hearing under chapter 809. A
presumption is c¢reated that all money found in close proximity
tc forfeitable controlled substances or to other property
that 1s forfeitable under the controlled substances Act is

-8-
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subject to forfeiture as well, and the burden of rebutting
the presumption is on the person claiming the property.
Property would not be forfeited if the owner proves it was .
used in the illegal transaction without the owner's knowledge
or consent.
The bill would take effect July 1 following enactment.

O 0 <9 0 0 bp W

D AN T N B S T o S S ST S B o i o T T = B~ R S
© <O e W FE DWW 0NN W N RO

Wow W ww w N
Uk WM O W

LSB 39335 &9
1b/jw/5




Senate File 2202
Judiciary and Law Enforcement: Ritsema, Chair; Gonlon, Core
E ang Law Eni 1ent: B ' ; Lorlon, Corey. Rapp and Sturgeon.
fdmic 2 577§ S ;M - SENATE FILE 2202’
2 Cf /0;"’/7

O BY COMMITTEE ON JUDICIARY

(AS AMENDED AND PASSED BY THE SENATE MARCH 17, 1982)

#.Passed Senate, Date A;é-/;-?-f;@,x/é‘) Pagssed House, Date 4 _ 4. a2 3)
i _Jﬁ___JZ&é?_A&
Vote: Ayes LT Nays o Vote: Ayes ? 7 Nays o
Approved 4W4$¢.2/ /252
-

A BILL FOR

An Act relating to simulated controlled substances and

imitation controlled substances, and to the forfeiture

to the state of all things of value given or intended

1
2
3
4 to be given in exchange for a controlled substance
5
6
7
8

in violation of the controlled substances Act, and
providing penalties,
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IQOWA:

HOUSE AMENDMENT TO SENATE FILE 2202
-5530 ‘

Amend Senate File 2202, as amended, passed and
reprinted by the Senate, as follows: .

1. Page 3, line 3, by striking the words or a
person” and inserting in lieu thereof the words "to
a person”. i

p2. Page 3, by inserting after line 23 the
following: ) ‘

"The gtate board of pharmacy examiners may designate
a substance as an imitation cont;olled substance
pursuant to the board's rule-making authority and
in accordance with chapter 17A.%

3. Page 3, line 25, by inserting after the.word
"when" the words "a substance has not been designated
as an imitation controlled substance"by the state
board of pharmacy examiners and when”.

4. Page 5, line 24, by inserting after the word
"However," the word "imitatign”. . ‘ _

5. Page 5, by striking line 26 and inserting 1in
jieu thereof the words "Imitation controlled
substances”. .

6. Page 7, by striking lines 34 and 35.

5~-5530 FILED RECEIVED FROM THE HOUgE
APRII, 8, 1982 \d'/ L TN 4/;)_(? /'/%5")
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Section 1. Section 204.101, Code 1981, is amended by

adding
NEW

the following new subsection:
SUBRSECTION. "Simulated controlled substance" means

a substance which is not a controlleéd substance but which

is expressly represented to be a controlled substance, or

a substance which is not a controlled substance but which

is impl

iedly represented to be a controlled substance ang

which because of its nature, packaging, or appearance would

lead a

reasonable person to believe it to be a controlled

substance.

Sec.

2. Section 204.401, subsection 2, Code 1981, is

amended to read as follows:

2.

Except as authorized by this chapter, it is unlawful

for eny a person to create, deliver, or possess with intent

to deliver, a counterfeit substance or a simulated controlled

substance, or to act with, enter into a common scheme or

design

create,

with, or conspire with one or more other persons to

deliver, or possess with intent to deliver, a

counterfeit substance or a simulated controlled substance.

Any
to:
a.

A person who violates this subsection with respect

A counterfeit substance classified in schedule I or

II which is a narcotic drug, or a simulated controlled

substance represented to be a narcotic drug classified in

schedule I or II, is guilty of a class "C" felony.

b.

Any other counterfeit substance classified in sehedules

schedule I, II, or III, or any simulated controlled substance

represented to be any other substance classified in schedule

I, 11,

or III, is guilty of a class "D" felony.

Ce.

A counterfeit substance classified in schedule v,

or a simulated controlled substance represented to be a

substance classified in schedule IV, is guilty of a serious

misdemeanocr.

d.

A counterfeit substance classified in schedule V, or

35 a simulated controlled substance represented to be a substance
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classified in schedule V, is guilty of a simple misdemeanor.
Sec. 3. Section 204.406, Code 1981, is amended by striking
the section and inserting in lieu thereof the following:
204,406 DISTRIBUTION TO PERSON UNDER AGE EIGHTEEN.
1. A person who is eighteen years of age or over who

violates section 204,401, subsection 1, by distributing a
substance listed in schedule I or II, which is a narcotic
drug, to a person under eighteen years of age, is guilty of
a class "B" felony; however the minimum time to be served
before parole may be granted is five years. A person who

is eighteen vears of age or over who violates section 204.4C1l,
subsection 1, by distributing any other controlled substance
listed in schedule I, II, or IIT to a person under eighteen
vears of age who is at least three years younger than the
violator is quilty of a class "C" felony. A person who is
eighteen years of age or over who violates section 204,401,
subsection 1 by distributing a controlled substance listed
in schedule IV or V to a pexson under eighteen years of age
who is at least three vears younger than the violator is
guilty of an aggravated misdemeanor.

2. A person who is eighteen years of age or over who
vicolates section 204.401, subsection 2 by distributing a
counterfeit substance listed in schedule I or 1I which is
a narcotic drug, or a simulated controlled substance
represented to be a narcotic drug classified in schedule I
or II, to a person under eighteen years of age is guilty of
a class "B" felony. A person who is eighteen years of age
or over who violates section 204.401, subsection 2, by
distributing any other counterfeit substance listed in schedule
I, II, or III or a simulated controlled substance represented
to be any substance listed in schedule I, II, or III, to a
person under eighteen years of age who 1s at least three years
younger than the violator is guiity of a class "C" felony.

A person who is eighteen years of age or over who violates
section 204.401, subsection 2, by distributing a counter-
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feit substance listed in schedule IV or V or a simulated con-
trolled substance represented to be a substance listed in
schedule IV or V or a person under eighteen years of age who
is at least three years younger than the violator is guilty
of an aggravated misdemeanor.

Sec. 4. NEW SECTION. TITLE. Sections 4 through 9 of

this Act may be cited as the "Iowa Imitation Controlled Sub-
stances Act”.
Sec. 5. NEW SECTION, DEFINITIONS. As used in sections

4 through 9 of this Act, unless the context otherwise reqguires:

1. '"Controlled substance" means a controlled substance

defined in section 204,101, subsection 6.

2. "Deliver" or "delivery" means the actual, constructive,
or attempted transfer, distribution, or dispensing to another
of an imitation controlled substance.

3. "Manufacture" means the production, preparation, com-
pounding, processing, encapsulating, packaging, or labeling
of an imitation controlled substance,

4, "Imitation controlled substance” means a substance
which is not a controlled substance but which by color, shape,
size, markings, and other aspects of dosage unit appearance,
and packaging or other factors, appears to be or resembles
a contrelled substance.

Sec., 6. NEW SECTION. FACTORS INDICATING AN IMITATION
CONTROLLED SUBSTAMCE. When dosage unit appearance alone does
not establish that a substance is an imitation controlled

substance the following factors may be considered in
determining whether the substané;-?é an imitation controlled
substance:

1. The person in contxcl of the substance expressly or
impliedly represents that the substance has the effect of
a controlled substance.

2. The person in control of the substance expressly or
impliedly represents that the substance because of its nature

or appearance can be sold or delivered as a controlled
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substance or as a substitute for a controlled substance.

3. The person in control of the substance either demands
or receives money or other property having a value
substantially greater than the actual value of the substance
as consideration for delivery of the substance.

Sec., 7. NEW SECTION. OFFENSES AND PENALTIES.

1. It is unlawful for a person to manufacture, deliver,

or possess with intent to deliver, an imitation controlled
substance. Except as provided in subsection 3, a person who
viclates this subsection is gquilty of an aggravated
misdemeanor.

2, It is unlawful for a person to publish or to post or
distribute in a public place, an advertisement or solicitation,
1f the person knows or reasonably should know the advertisement
or solicitation is to promote the distribution of imitation
controlled substances. A person who violates this subsection
is guilty of a serious misdemeanor.

3. A person who is eighteen years of age or older who
violates this section by delivering an imitation controlled
substance to a person under eighteen years of age who is at
least three years younger than the violator is guilty of a
class "D" felony.

Sec, 8, NEW SECTION., IMMUNITY. It is not unlawful for

a person registered under section 204.302, to manufacture,
deliver, or possess an imitation controlled substance for
use as a placebo by a registered practitioner in the course
of professional practice or research.

Sec. 9. NEW SECTION., FORFEITURE,

1. The following are subject to forfeiture:

a. All imitation controlled substances which have been
manufactured, delivered or acquired in violation of sections
4 through 9 of this Act,

b. All raw materials, products, and eguipment of any kind
which are used, or intended for use, in manufacturing,

compounding, processing, delivering, importing, or exporting
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an imitation controlled substance in violation of sections
4 through 9 of this Act.

c. All property which is used, or intended for use, as
a container for property described in paragraph a or b.

d. All books, records, and research products and materials,
including formulas, microfilm, tapes, and data which are used,
or intended for use, in violation of sections 4 through 9
of this Act.

2. Property subject to forfeiture under this section may
be seized when any of the following apply:

a. The seizure is incident to an arrest, or a search under
a search warrant, or an inspection under an administrative
inspection warrant issued as provided in section 204.502.

b. The property subject to seizure has been the subject
of a prior judgment of forfeiture in favor of the state in
an injunction or forfeiture proceeding based upon sections
4 through 9 of this Act.

c. There is probable cause to believe that the property
was used or is intended to be used in violation of sections
4 through 9 of this Act.

3. If property, other than a conveyance subject to
forfeiture, is seized under subsection 2, it shall be disposed
of in accordance with chapter 809.

However, controlled substances taken, detained, or for-
feited shall be disposed of as provided in section 204.506.
Controlled substances and imitation controlled substances
are not subject to replevin.

Sec, 10, Section 204.501, unnumbered paragraph 1, Code
1981, is amended to read as follows:

The department shaii-be is primarily responsible for the
enforcement of ati-previszens-e£ this chapter, and all other
laws and regulations of this state, relating to controlled

or counterfelit substances, or simulated or imitation controlled

substances, except that the board sheii-ke is primarily respon-

sible for making accountability audits of the supply and
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inventory of controlled substances in the possession of
pharmacists, doctors, hospitals, and health care facilities
as defined in sectiocn 135C.1, subsection 8, as well as in
the possession of any and all other individuals or institutions
authorized to have possession of any controlled substances,
and sheit is also ke primarily responsible for suek any other
duties in respect to controlled substances as shalii-kbe
specifically delegated to the board by law. Ary An officer
or employee of the board may, when so directed or authorized
by the board:

Sec. 11, Section 204.502, subsection 1, paragraph a, Code
1981, is amended to read as follows:

a. A district er-munteipak-eouré judge or district

associate judge, within kis the court's jurisdiction, and

upon proper ocath or affirmation showing probable cause, may
issue warrants for the purpose of conducting administrative
inspections autherieed-by under this chapter or a related

rule #hereunnder--armd or under sections 4 through 9 of this

Act. The warrant may also permit seizures of property
appropriate to suek the inspections. For purposes of the

issuance of administrative inspection warrants, probable cause
exlszts upon showing a valid public interest in the effective
enforcement of the ehapker statute or related rules premulgated
shereunder, sufficient to Justify administrative inspection
of the area, premises, building or conveyance in the
circumstances specified in the application for the warrant.

Sec. 12, <Chapter 2064, Code 1981, is amended by adding 4

the following new section:

NEW SECTION. PENALTY ENHANCEMENT. A person convicted
of violating a provision of this chapter, except section
204.401, subsection 3, may be fined an amount not to exceed
three times the amount of the fine otherwise authorized for
the violation. This fine may be in addition to any other

penalty provided for violation of the provision.
Sec. 13. Section 204.505, subsection 1, Code 1881, is
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1 amended by adding the following new paragraph:

2 NEW PARAGRAPH. Everything of value that is furnished or

3 intended to be furnished in exchange for a controlled substance
4 in violation of this chapter, all proceeds including real

5 and persconal property traceable to such an exchange, and all

6

7

8

moneys, negotiable instruments, securities, and conveyances
used or intended to be used to facilitate a violation of this
chapter, except that property shall not be forfeited under
9 this paragraph, to the extent of the interest of an owner,
10 by reason of an act or omission committed or omitted without
11 the owner's knowledge or consent. All moneys, coin, and
12 currency found in close proximity to forfeitable controlled
13 substances, to forfeitable drug manufacturing or distributing
14 paraphernalia, or to forfeitable recorxds of the importation,
15 manufacture, or distribution of controlled substances, are
16 presumed to be forfeitable under this paragraph. The burden
17 of proof is upon claimants of the property to rebut this

18 presumption.
19 Sec. 14, Section 809.1, subsection 4, Code 1981, is amended

20 to read as follows:
21 4. Property subject to forfeiture except suwch-propesty

22 forfeitable convevances described in ehapters chapter 127
23 and except forfeitable controlled substances described in

24 chapter 204.

25 Sec. 15. Section 809.6, Code 1981, 1s amended by adding
26 the following new subsection:

27 NEW SUBSECTION. If the seized property 1is of the type

28 described in section 13 of this Act, and the court determines

29 that it is forfeited as provided in section 13 of this Act,

30 or a claimant's right to possession is not established under
31 subsection 2 of section 809.5, the court shall order the

32 property or the proceeds of its sale to be paid to the

33 treasurer of state for deposit in the general fund.

se7734 Sec. 15. Sections 4 through 9 of this Act are enacted

as a new chapter of the Code of Iowa.
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SENATE FILE 2202

H-3577

1 Amend Senate File 2202, as amended, passed and

2 reprinted by the Senate, as follows:

3 1. Page 3, line 3, by strixking the words "or a

4 person' and inserting in lieu thereof the words "“to
S5 a person'.

6 2. Page 3, by inserting after lire 23 the

7 following: :

8 "The state board of pharmacy examiners may designate
9 a substance as an imitation controlled substance
10 pursuant to the board's rule-making authority and
11 in accordance witn chapter 17A."Y
12 3. Page 3, line 25, by inserting after the word
13 "when" the words "a substance has not been designated
14 as an imitation controlled substance by the state
15 board of pharmacy examiners and when".
16 4. Page S, line 24, by inserting after the word
17 “However," the word “imitation'.
18 5. Page 5, by striking line 25 and inserting in
19 lieu thereof the words “Imitation controlled
20 substances",
21 6. Page 7, by striking lines 34 and 35.

H~5577 FPILED BY COMMITTEE ON JUDICIARY AND

1ARCH 26, 1982 LAW ENFORCEMENT

4 w/6 (g 1aeal CONLON, Chair

SENATE FILE 2202
H-5630

b W N

Amend Senate File 2202, as amended, passed and
reprinted by the Senate, as fclilows:

1. Page 1, by striking lines 23 through 25 and
inserting in lieu thereof the words "II wnich is 2
narcotic drug, is guilty of a class 'C" fzlony."

2. Page 1, by striking lines 27 through 29 and

~

inserting in lieu therecf the words %schedule I, 11,

6

7 e —— e . e

8 or III, or a sinulated contrciled substance represented
S to be a narcotic drug classified in schecdule 1 or

10 1I, 1is guilty of a class "D" Zfelonyv."
11 3. Page 1, by imnserting after line 29 the
12 following:

i3 Yc. Any simulated controlled sutstance represenced
14 to be any other substance classifred in schedule T,

15 II, ox III, 1is cuiliv of an aggravated misdemeancr."

16 2. Page 1, line 30, by striking the letter “c."
17 and inserting in liev thereof the letters Ye 4.Y

18 5. Page 1, line 34, by striking the letter “4.V
19 and inserting in lieu thereof the istters VYd e."
H-5630 FILED - BY RAPP of Black Hawk

MARCH 30, 1982 . ' DODEPER of Johnscn

Koot 4 (P 1262/

POFFENBERGER of Dallas




SENATE FILE 2202
H-5648
1 amend Senate File 2202 as amended, passed,

2 reprinted by the Senate, as follows:
3 1. Page 7, by striking lines 11 through 18 and

and

4 inserting in lieu thereof the words '"the owner's
S knowledge or consent."

H-5648 FILED MARCH 31,
Ko #fe{ p 1263)

1982 BY BRANDT of Black Hawk




SENATE FILE 2202

AN ACT
RELATING TO SIMULATED CONTROLLED SUBSTANCES AND IMITATION
CONTROLLED SUBSTANCES, AND TO THE FORFEITURE TO THE STATE
OF ALL THINGS OF VALUE GIVEN OR INTENDED TO BE GIVEN IN
EXCHANGE FOR A CONTROLLED SUBSTANCE IN VIOLATION OF THE
CONTROLLED SUBSTANCES ACT, AND PROVIDING PENALTIES.

BE IT EMACTED BY THE GENERAL ASSEMELY OF THE STATE OF IOWA:

Section 1. Section 204.101, Code 1981, is amended by
adding the following new subsection:

NEW SUBSECTION. "Simulated controlled substance" means
a substance which is not a controlled substance but which
is expressly represented to be a controlled substance, or
a substance which is not a controlled substance but which
is impliedly representsd to be a controlled substance and
which because of its nature, packaging, or appearance would
lead a reascnable person to believe it to be a controlled
substance.

Sec. 2. Section 204,401, subsection 2, Code 1981, 1is
amended to read as follows:

2. Except as authorized by this chapter, it is unlawful
for amy a pereon to create, deliver, or poseess with intent
to deliver, a counterfeit substance or a simulated controlled
substance, or to act with, enter into a common scheme or

design with, or conspire with one or more other persons to

create, deliver, or possess with intent to deliver, a
counterfeit substance or 4 simulated controlled substance.

Any A person who violates this subsection with respect
ta:

a. A counterfeit substance classified in schedule 1 or
11 which 18 a narcotic drug, or a simulated controlled
substance represented to be a narcotic drug classified in
schedule [ or IL. is guilty of a class "C" felony.

Senate File 2202, P. 2

b. Any other counterfeit substance classified in eeheduies
schedule I, [I, or IEI, or any simulated contreclled substance
represented to be any other substance classified in schedule

1, I1, or IlL. 1s guilty of a class "D" felony.

¢. A counterfeit substance classified in schedule IV,
or a simulated controlled substance represented to be a
substance classified in schedule IY, 1s gullty of a serious
misdemeanor.

d. A counterfeit substance classified in schedule V, or
a simulated controlled substance represented vro he a substance
classified in schedule Vv, is guilty of a simple misdemeanor.

sec. 3. Section 204.406, Code 1981, is amended by striking
the section and ineerting in lieu thereof the following:

204.406 DISTRIBUTION TO PERSON UNDER AGE EIGHTEEN.

1. & person who 1s eighteen years of age or over who
viclates section 204.401, subsection 1, by distributing a
substance listed in schedule I or LI, which is a narcotic
drug, to a person under eighteen years of age, is guilty of
a class V8" felony; however the minimum time to be served
before parcle may be granted is five years. A person who
is eighteen years of age or over who violates section 204.401,
subscection 1, by distributing any other controlled substance
listed in schedule [, [I, or IIl to a person under eighteen
years of age who ig at least three years younger than the
violator is guilty of a class "C" felony. A person who is
eighteen years of age or over who violates section 204£.401,
subsection 1 by distributing a controlled substance listed
in schedule IV or Vv to a person under eighteen years of age

who 18 at least three years younger than the violator is
gquilty of an aggravated misdereansr.

2. A person who is eighteen years of age or over who
viclates section 204.401, subsection 2 by distributing a
counterfeit subetance listed in schedule I or [I which is
a narcotic drug, or a eimulated centrclled substance
represented to be a narcotic drug classified in schedule [
or 1L, to a person under eighteen years of age is guilty of

172
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a class “B" felony. A person who is eighteen years of age

or over who violates section 204,401, subsection 2, by
distributing any other counterfeit substance listed in schedule
I, II, or L1L or a simulated controlled substance represented
to be any substance listed in schedule [, 1I, or Iil. to a
person under eighteen yecars of age who is at least three years
younger than the violator is guilty of a c¢lass "C" felony.

A person who is eighteen years of age or over who violates
section 204.401, subsection Z, by distributing a counter-

feit substance listed in schedule [V or V or a simulated con-
trolled substance represented to be a substance listed in
schedule IV or V to a person under eighteen years of age wWho
is at least three years younger than the violator is guilty

of an aggravated misdemeanor.

Sec. 4. MNEW SECTION. TITLE. Sections 4 through 9 of
this Act may be cited as the “[owa Imitation Controlled Sub-
stances Act".

Sec. 5. NEW SECTION. DEFINITIONS. As used in sections
4 through 9 of this Act, unless the context otherwise requires:

1. “Controlled substance” means a controlled substance
as defined in section 204.10), subsection 6.

2. "Deliver" or "delivery" means the actual, constructive,
or attempted transfer, distribution, or dispensing to another
of an imitation controlled substance.

3. "Manufacture" means the production, preparation. com-

pounding, processing, encapsulating, packaging, or labeling
of an imitation controlled substance.

4, "Imitation controlled substance" means a substance
which is not a controlled substance but which by color, shape,
size, markings, and other aspacts of dosage unit appearance,
and packaging or other factors, appears to be or resembles
a controlled substance.

The state board of pharnacy examiners may designate a
substance as an imitation controlled substance pursuant to
the board's rule-making authority and in accordance with
chapter 17A.

Senate File 2202, P. 4

Sec. 6. NEW SECTION. FACTORS INDICATINC AN IMITATLION
CONTROLLED SUBSTANCE. when a substance has not been designated
as an imitation controlled substance by the state board of
pharmacy examiners and when dosage unit appearance alone does
not establish that a substance is an imitation controlled
substance the following factors may be considered in
determining whether the substance is an imitation controlled
substance:

1. The person in control of the substance expressly or
impliedly represents that the substance has the effect of
a controlled subsgtance.

2. The person in control of the substance cxpressly or
impliedly represents that the substance because of its nature
or appearance can be sold or delivered as a controlled
substance or as & substitute for a controlled substance.

3. The person in control of the substance either demands
or receives monay or other property having a value
substantially greater than the actual value of the substance
as consideration for delivery of the substance.

Sec. 7. NEW SECTION. OQFFENSES AND PENALTIES.

1. It is unlawful for a person to manufacture, deliver,
or possess with intent to deliver, an imitation controlled
substance. Except as provided in subsection 3, a person who
violates this subsection is gquilty of an aggravated
misdemeanor .

2. It is unlawful for a person to publish or to post or
distribute in a public place. an advertisement or solicitation,
if the person knows or reasonably should know the advertisement
or solicitation is to promote the distribution of imitation
controlled substances. A person who violates this subsection
is guilty of a serious misdemeanor.

3. A person who is eighteen years of age or older who
violates this section by delivering an imitation controlled
substance to a person under eignteen veais of age who is at
least three years younger than the violator is guilty of a
class “DY felony.
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Sec. 8. NEW SECTION. IMMUNITY. It is not unlawful for
a person registered under section 204.302, to manufacture,
deliver, or possess an imitation controlled substance for
use as a placebo by a registered practitioner in the course
of professional practice or research.

Sec. 9. NEW SECTION. FORFEITURE.

1. The following are subject to forfeiture:

a. All imitation controlled substances which have been
manufactured, delivered or acquired in viclation of sections
4 through 9 of this Act.

b. All raw materials, products, and equipment of any kind
which are used, or intendasd for use, in manufacturing,
compounding, processing, delivering, importing, or exporting
an imitation controlled substance in vioclation of sectione
4 through 9 of this Act.

¢. All property which is used, or intended for usa, as
a container for property described in paragraph a or b.

d. All books, records., and research products and materials,
including formulas, microfilm, tapes, and data which are used,
or intended for use, in violation of sections 4 through 9
of this Act.

2. Property subject to forfeiture under this section may
be seized when any of the following apply:

a. The seizure is incident to an arrest, or a search under
a search warrant, or an inspection under an administrative
inspection warrant issued as provided in section 204.502.

b. The property subject to seizure has been the subject
of a prior judgment of forfeiture in favor of the state in
an injunction or forfeiture proceeding based upon sections
4 through 9 of this Act.

c. There is probable cause to believe that the property
vas used or is intended to be used in violatian of sections
4 through 9 of this Act.

3. If property, other than a conveyance subject to
forfeiture, is seized under subsection 2, it shall be disposed
of in accordance with chapter 809,

LR
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However, imitation controlled substances taken, detained,
or forfeited shall be disposed of as provided in section
204,506, Imitation controlled substances are not subject
to replevin.

Sec. 10. Section 204.501, unnumbered paragraph 1, Code
1981, is amended to read as follows:

The department sheli-be is primarily responsible for the
enforcement of ati-previeiens-ef thie chapter, and all other
laws and regulations of this state, relating to controlled
or counterfeit substances, or simulated or imitation controlled
subgtances, except that the board sheid-be is primarily respon-
sible for making accountability audits ¢f the supply and
inventory of controlled substances in the possession Bf
pharmacists, doctors., hospitals, and health care facilities
as defined in section 135C.1, subsection 8, as well as in
the possession of any and all other individuals or institutions
authorized to have possession of any controlled substances,
and shaii is also be primarily responsible for swesh any other
duties in respect to controlled substances as shaii-he
specifically delegated to the board by law. Anmy An officer
or employee of the board may, when so directed or authorized
by the board:

Sec. 11. Section 204.502, subsection 1, paragraph a, Code
1981, 1s amended to read as follows:

a. A dietrict er-munteipal-eeurt judge or district
asgociate judge, within his the court's jurisdiction, and
uponh proper oath or affirmation showing probable cause, may
lgsue warrants for the purposa of conducting adninistrative
inspections asthortsed-by under this chapter or a related
rule sheraundory-and or under sections 4 through 9 of this
Act. The warrant may also permit seizures of property
appropriate to eweh the inspections. For purposes of the
issvance of administrative inspection warrants, probable cause
exists upon ghowing a valid public interest in the effective
enforcement of the shapher statute or related rules promuigated
therewnder, sufficient to justify administrative inspection
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of the area. premises, building or conveyance in the
circumstances specified in the application for the warrant.

Sec. 12. Chapter 204, Code 1981, is amended by adding
the following new section:

NEW SECTION. PENALTY ENHANCEMENT. A person convicted
of violating a provision of this chapter, except section
204.401, subsection 3, may be fined an amount not to exceed
three times the amount of the fine otherwise authorized for
the violation. This fine may be in addition to any other
penalty provided for violation of the provision.

Sec. 13. Section 204.505, subsection l, Code 1981, is
amended by adding the following new paragraph:

NEW PARACRAPH. Everything of value that 1s furnished or
intended to be furnished in exchange for a controlled substance
in violation of this chapter, all proceeds including real
and personal property traceable to such an exchange, and all
moneys, negotiable instruments, securitiea, and conveyances
used or intended to be used to facilitate a violation of this
chapter, except that property shall not be forfeited under
thie paragraph, to the extent of the interest of an owner,
by reason of an act or omission committed or omitted without
the owner's knowledge or consent. All moneys, coin, and
currency found in close proximity to forfeitable controlled
substances, to forfeitable drug manufacturing or distributing
paraphernalia, or to forfeitable records of the importation,
manufacture, or distribution of controlled substances, are
presumed to be forfeitable under this paragraph. The burden
of proof is upon claimants of the property to rebut this
presumption.

Sec. 1l4. Section 809.1, subsection 4, Code 1981, is amended
to read ac follows:

4. Property subject to forfeiture except asueh-preperty
forfeitable conveyances described in ehapters chapter 127
and except forfeitable controlled substances described in
chapter 204.
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Sec. 15. Section 809.6, Code 1981, is amended by adding
the following new subsection:

NEW SUBSECTION. If the seized property is of the type
described in section 13 of this Act, and the court determines
that it is forfeited as provided in section 13 of this Act,
or a claimant's right to possession is not established under
subsection 2 of section 809.5, the court shall order the
property or the proceeds of its sale to be paid to the
treasurer of state for deposit in the general fund,
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