
HOUSE FIL£ 823 

Commerce 
Pa'.l!(hcr. Chairperson 
Cr:o!t 

Passed House, Date .;[./-:> . '£'1 (~//7.1.) 
" Vote: Ayes 7;;' Nays /,:; 

HOUSE FILE 

BY CO:ldITTEE ON .JUDIer".R.Y 
AND LA\'j E~1FOF,CE~lENT 

(Formerly Study Bill 319) 
~~ )3 

.~ ----
""'""' Passed Senate, Date 

Vote: Ayes ,1'1 

/ -.ell 'L, (4- d<- ) 
(I 

A p pro v e d_-:-__ L"-";1,,,a,,,',",~:;,;.e,,-,-' ..;..J. ... ' ,,-.:../_" ('-":~ co.:' -.. .2", .. ~ ___ _ 
7/-{f'>..7f ... ....,~,;.l j," .r.~ ... ,,;#_J) ... ,,l (4'. If8 7

,) . 

·i.J-~' ,;,..-4 .• ( ,","",-""u,... ",V-~"l /.;",..~) 

/~?_~/---- :.......:-~. i·w J~.~- (".~_-"- ... ;r... BILL FOR 
; .. :u:~C«(!P:OI-") 771./7 .ti. 

1 An Act relating to t~e requirements for giving a notice to 

2 cure in a consumer credit t~ansaction. 

3 BE IT ENACTED BY THE GENER.'l.L ASSEYJ3LY OF THE STATE 0" IO>'iA: 
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S.F. H.F. 2J 3 

1 Section 1. Section 537.5110, subsection 2, Code 1981, 

2 is amended to read as follows: 

3 2. A creditor who believes in good faith that a consumer 

4 lS In default may give the consumer written notice of the 

5 alleged default, and, if the consumer has a right to cure 

6 the default, shall give the consumer the notice of right to 

7 cure provided in section 537.5111 before eHefe~S~p.~-aRY-f~~R~ 

8 fte-fflaY-Rave-~e-e~£efee commencing any legal action in anv 

9 court on an obligation of the consumer and before repossessing 

10 collateral. However, this SUbsection and subsection 4 do 

11 not require a creditor to give notice of right to cure prior 

12 to the filing of a petition by a creditor seeking to enforce 

13 the consumer's obligation in which attachment under chapter 

14 639 is sought upon any of the grounds specified in section 

15 639.3, SUbsections 3 through 12. 

16 When property lS attached without the giving of notice 

17 of right to cure as permitted bv this subsection, the creditor 

18 immediately shall give notice of the attachment to the consumer 

19 in the same manner as prescribed bv the rules of civil 

20 procedure for service of an original notice. The notice shall 

21 advise the consumer that the attachment may be discharged 

22 by the filing of a bond as provided in sections 639.42 and 

23 639.45, or bv the filing of a motion with the court to 

24 discharqe the attachment pursuant to section 639.63. The 

25 notice reguired by this paragraph lS in lieu of the notice 

26 requirements of sections 639.31 and 639.33. 

27 When a motion is filed to discharge an attachment made 

28 without the giving of a prior notice of right to cure, the 

29 court shall hear the motion within three days of the filing 

30 of the motion to discharge. If the court finds that the 

31 attachment should not have been issued or should not have 

32 been levied on all or any part of the oroperty held, the 

33 attachment shall be discharced in whole or in Dart and Dropertv 

34 wrongfullv attached shall be returned to the consumer . 

. ' 35 If the court finds that there was no probable cause to 
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"e 1 believe the grounds upon which the attachment was issued, 

2 the consumer mav be awarded damages to the extent of actual 

3 damages sustained, plus reasonable attornev's fees to be 

4 determined bv the court. If the court finds that the 

5 attachment was brought maliciously, the consumer also may 

6 be awarded exemplary damages. 

7 Sec. 2. section 537.5110, Code 1981, is amended by adding 

8 the following new subsection: 

9 NEW SUBSECTION. If a creditor in a consumer credit 

10 transaction commences an action for money judgment prior to 

11 giving the customer notice of right to cure as required by 

12 this section and fails to follow the procedures set out in 

13 this section, the court shall dismiss the action without 

14 prejudice. If the action was commenced as a small claim under 

15 chapter 631, the creditor is not in violation of this section 

16 for purposes of section 537.5201, and the penalty provided 

_17 

9 18 

in that section does not apply to the creditor. 

EXPLANATION 

19 This bill relates to the duty of a creditor under the Iowa 

20 consumer credit code to give a notice of right to cure to 

21 a debtor prior to taking any action to recover on a debt. 

22 Under the revised version, a creditor could under some 

23 situtations attach property of the debtor prior to giving 

24 notice, but the debtor would have a right to a hearing in 
25 court and could recover a penalty for wrongful attachment. 

26 The revised language also provides that if a creditor files 

27 an action for money judgment in small claims prior to giving 

28 notice of right to cure, the remedy would be a dismissal of 

29 the action. Under existing law, a penalty could be assessed 

30 against the creditor. 

31 The bill would take effect July 1 following enactment. 

32 

33 
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H-5018 

SIXTY-NINTH GENERAL ASSEMBLY 
1982 REGULAR SESSION 

DAILY 

HOUSE CLIP SHEET 
January 27, 1982 

SENATE fu~ENDMENT TO 
HOUSE FILE 823 

1 Amend House File 823 as passed by the House as 
2 follows: 
3 1. Page 2, lines 2 and 3, by striking the words 
4 "to the extent of actual damages sestained,". 
5 2. P<lqe 2, lines 4 through 6, by striking the words 
6 "If the court finds that the attachment was brollght 
7 maliciously, the consumer also may be awarded exemplary 
8 damages. n 

9 3. Page 2, by striking lines 15 through 17 
10 and inserting in lieu thereof the words ·chapter 631, 
11 the creditor shall not be found to be in violation 
12 of this section for purposes of section 537.5201 and 
13 the penalties provided in that section shall not apply 
14 if the creditor proves by a preponderance of" the 

1il1S evidence that the creditor did not at the time of 
"~ 16 the violation have either knowledge or reason to know 

17 of the requirements of this section, and for this 
18 purpose the court shall consider all relevant evidence, 
19 including but not limited to the education or 
20 experience of the creditor with respect to the 
21 collection of debts arising from consumer credit 
22 transactions and any representation of the creditor 
23 by legal counsel and any legal advice rendered to 
24 the creditor with respect to the collection of debts 
25 arising from consumer credit transactions." 

H-501B FILED 
JANUARY 26, 1982 

RECEIVED FROM THE SENATE 

.t!~ JC_~~ ~0.; (71 S /) 



HOUSE FILE 823 
5-3546 
1 Arr.endHouse File 823 as passed by the House as 

• 

2 follows: 
~ rt 3 1. Page 2,ilnes 2 ancC':f,-£Y--sti:-iking--the words 

, 4 "to the extent of actual damages sustained,". 
5 2. Page 2, lines 4 through 6, by striking the words 
6 "I f the court finds that the attachment wa·s brought 
7 maliciously, the consumer also may be awarded exemplary 
8 damages. " - -

: 3'-" 8 9 3. page 2, by stnbng hnes 7 thrciugh-:Cr-:-···_-_·_··_--
) 
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5-3546 FILED BY BOB RUSa 
APRIL 23, 1981 
DIVISION A - ADOPTED ~/3fl'} . 
DIVISION B - DEFERRED ~~~ 

.~ "".4~-I< q, d' (, II ;/21/ /.>. (11;4» 

HOUSE FILE 823 
$-3611 
1 Amend ~~endment S-3545 to House File 823 as passed 
2 by the House, as follo'lIs: 
3 1. Page 1, by striking line 9 and inserting in 
4 lieu thereof the following: 
5 \I • Page 2, by striking lines 15 through 17 
6 and mserting in lieu thereof the words "chapter 631, 
7 the creditor shall not be found to be in violation 
8 of ~~is section for purposes of section 537.5201 and 
9 the penalties provided in that section shall not apply 

10 if the creditor proves by a preponderance of the 
11 evidence that the creditor did not at the time of 
12 the violation have either knowledge or reason to know 
13 of the reauirements of this section, and for this 
14 purpose the court shall consider all relevant evicence, 
15 including but not limited to the education,or 
16 experience of the creditor with respect to the 
17 collection of cebts arising from co~sumer credit 
IS transactions and any representation of the creditor 
19 by legal counsel and any legal advice rendered to 
20 the creditor with respect to the collection of debts 
21 arising from consumer credit transactions."" 
$-3611 FILED 
APRIL 29, 1981 
t(~--U -;6:/;.«, I</S) 

BY DONALD V. DOYLE 
GARY L. BAUGHER 
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RELATING TO THE REQUIREMENrS FOR GIVING A NOTICE TO CURE IN 

A CONSUMER CREDTT TRANSAC~rON. 

B& IT m .... crED BY THE Gf.UERAL ASSEMBLY Of THE STATE OF IOWA: 

Section 1. Section S3'J.!>110, subsection 2. Code 1981. 

i<; l!mpf\decl ".0 ~e,)d a5 fo110""6: 

2. A creditor who believes in g'ood fcn.th that a consumet 

18 In default may give tJle consur.::el" ~'rit.t'.en nobcl': of the 

alleged defal.llt. and, if the consUG".er has a rjght. to cure 

the default, 6hall give the consumer t.he notice of right to 

cut"e provided in Gection 537.5111 before eltere!~9i"!-fl."Y-~!:4Jht 

he-.uly-kave-4:e-e"fsl'Ef8 coramendnq any leqal ac:t:.ion in any 

court on an obli..5l.dtion of the consumer and before l"epOSScsl'l!..!lsl 

coll~tel·al. However, thi:; _subsection .snd subsection 4 do 

not require a cr.~dit~L to give notice of l'~to c~re prior 

to __ ~.e filing of a petition by a creditor seeking to enforce 

.the _~_nswnet' 6 obI igation in which attachment.._u_nder chapter 

639 is sought upon any of the grounds ;;~.Ej.1.ied ._~~! __ section 

63q:_~ecti9J:!.~..1._ t.hrough 12. 

¥''hen pl'operty is attached without the qivin_'3..2J.. notice 

2_L.z::.19ht_~.(LcUl-e as permitted by t.his s~I:!!£.~the_credito.!: 

i!!L"I'Icdiatelv shal.L.glve notice of the attachtr.ent to the COnSUmf!r 

i.!:!... tht!_~.~e mannet· as pl'escr !beo_B.L !:h!:'J_~].~_I}_._Q.L<:.!y_U 

- -
House Filo 823. P. 2 

E.,!'.Q£sl\!rc for ser,ricc of an oriqAtl~l notice. The notice shelll 

advise the consuoel· that the atUlchment may be dischar~ 

~Y the fil ing of a bond i!§.....Erovided in sections 63..U_~ 

639.-15, or by JJ!.~ filing of a rr,otion with the court to 

dischar9~ the attachment. pursuant. to section 639.63. The 

~o~jcc l·equit·ed by this paragraph . .!2. in lieu of the notice 

requirements of secti~~s 639.31 and 639.3.L 

When a motion is fil~(L to di6charge an attachment made 

without the giving o( .. ~."prior notice of right to CUl"e. the 

£~~ shall hear the motion wi thin .~hree days of the fi ling 

of the ruot:L<?.!L .. to discharge. [f the court fif!.dB .that the 

attachment should not .. have been issued or I!hould not havo 

hee~ .. l.~~ied on all 01- any part of tile property held. the 

attachnent shall be discharged in. whole or in part ~nd property 

~!:9.I)91ully attache<!_sh<lll. be~~.;:.~~d to the r.onRur;'ler. 

.I ( t~e cour.! finds that the!'!:! Wali no probable cause to 

believe the grounds upon which the attachment was issued. 

the consumer m~~~.c!~9&r:l"ge5 plufi reasonable attorney's 

fees. to be deternin~~EY the court. 

Sec. 2. Secti.on ~:n.5110, Code 1981. is amended by adding 

the following new subsection: 

~~_~UBSECTION. If a creditor in a consumer credit 

transaction con~ence£ an action for money jud~ent prior to 

giving the custon',eI· notice of right to cure as required by 

this sect.ion and fails to follow the procedures set out in 

this section. the court shall dismiss the action without 
prejudice. 

chapter 631, 

If the action WIlS cor:-.rnenced 4& a small claim under 

the credi tor shall I~ot be found to be in violation 

of t:.his section for purposes of section 537.5201 and the 

penal ties provided in that section shaH not &pply if the 

creditor prove~ by a prepondarance of the evidence that the 

c1'cditor did not. at the ti.me of the violation have either 

kno .... ledge or reason to kno .... of t.he I-equiretrlents of this 

sect:.ion. and for this purpose the cou;rt shall consider all 

:I: 
:n 
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relevant evidence, including but not limited to the education 

or experience of the creditor with respect to the collection 

of debts arising from consumer credit transactions and any 

representation of the creditor by legal counsel and any legal 

advice rendered to the creditor with respect to the collection 

of debts arising from consumer credit transactions. 

DELWYN STROMER 

Speaker of tlle House 

TERRY E. BRANSTAD 

President of the Senate 

I hereby certify that this bill originated in the House and 
is known as House File 823, Sixty-ninth General Assembly. 

ELIZABETH A. ISAACSON 

Chief Clerk of the House 
Approved 3 IiI 

______ ~7~ ____ , 1982 

ROBERT D. RAY 

Governor 
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