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1 An Act relating to the disclai~er 0: succession to prope~ty 

2 and providing a January 1 effective date. 
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S.F. H.F. 178 

1 Section 1. Section 633.704, Code 1981, is amended by 

2 striking the section and inserting in lieu thereof the f01-

3 lowing: 

4 633.704 DISCLAIMER. 

5 1. RIGHT OF DISCLAIMER. A person, including a person 

6 designated to take pursuant to a power of appointment, is 

7 not required to take as a distributee, as a beneficiary, as 

8 an annuitant, or as a transferee including as a transferee 

9 in joint tenancy, or otherwise, and a person, as a donee of 

:0 a power, is not required to accept any right of appoin~"ent. 

11 If the requirements of thls section are met, a person may 

12 disclaim, in whole or in part, the transfer of a power, or 

13 the transfer, receipt of, or entitlement or succession to, 

14 any property, real or personal, or any interest in proper~y, 

15 including but not limited to an interest in trust, and 

16 including but not limited to ownership, proceeds of, or other 

:7 benefits to or under a life insurance policy or annuity 

18 contract, by delivering a written instrument of disclaimer 

19 within the time and in the manner provided in this section. 

20 The instrument shall: 

21 a. Describe the property, interest, or right disclaimed. 

22 b. Declare the disclaimer and the extent of the dis-

23 claimer. 

24 c. Be signed and acknowledged by the disclaimant. 

25 2. TIME OF DISCLAIMER--FILING--IRREVOCABILITY. 

26 a. TIME OF DISCLAI~lER. The disclaimer instrument shall 

27 be received by the transferor of the property, interest, or 

28 right, the transferor's fiduciary, or the holder of the legal 

29 title to whiCh the property, interest, or right relates, not 

30 later than the date which is nlne months after the later of 

31 the date on which the transfer of the property, interest, 

32 or right lS made, or the date on which the disclaimant attains 

33 eighteen years of age. The nine-month perlod for making a 

34 disclaimer shall be determined with reference to each t~ansfer. 

35 with respect to a testamentary transfer, the transfer occurs 
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1 upon the date of the decedent's death. Any property, interest, 

2 or right may be disclaimed nine months after the date of the 

3 disclaimant's eighteenth bi~thday even though the disclaimant 

4 received benefits from the property, interest, or right with-

5 out any action on the disclaimant's part before attaining 

6 eighteen years of age. However, if a person entitled to dis-

7 claim does not have actual knowledge of the existence of the 

8 transfer, the disclaimer may be made not later than nIne 

9 months after the person has actual knowledge of the existence 

10 of the transfer. 

11 b. FILING. A copy of an instrument of disclaimer affecting 

12 real estate shall be filed in the office of the county recorder 

13 of the county where the real estate is located. Failure to 

14 file with the county recorder within the time permitted for 

15 disclaimer does not invalidate the disclaimer. A copy of 

16 an instrument of disclaimer, ~egardless of subject, may be 

17 filed with the clerk of court of the county in which 

•

18 

19 

20 

proceedings for administration have been comnenced, if 

applicable. 

c. IRREVOCABILITY. An instrument of disclaimer shall 

21 be unqualified and is irrevocable from and after the date 

22 of its receipt. 

23 3. EFFECTIVE DISCLAIMER. 

24 a. PASSAGE OF DISCLAI~ED INTEREST OR PROPERTY. Unless 

25 the transferor has othenlise provided, the property, interest, 

26 or right disclaimed, and any future interest which is to take 

27 effect in possession or enjoy~ent at or after the termination 

28 of the interest or right disclaimed, descends or shall be 

29 distributed as if the disclaimant has died prior to the date 

30 of the transfer, or if the disclaimant is one designated to 

31 take pursuant to a power of appointment exercised by 

32 testamentary instrument, then as if the disclaimant has 

33 predec·eased the donee of the power unless the donee of the 

34 power has otherwise provided. In every case, the disclaimer 

relates back for all purposes to the date of the transfer. 
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1 In the case of a disclaiming beneficiary under a will, other 

2 than a spouse, the property, interest, or right disclaimed 

3 passes to the heirs of the disclaimant unless from the terms 

4 of the transferor'S will the intent 1S clear and explicit 

5 to the contrary, i~ which event the property, interest, or 

6 right discla1med passes pursuant to the will. In the case 

7 of a disclaimer under a will by a spouse the proper~y, 

8 interest, or right disclaimed lapses unless from the terms 

9 of the transferor'S will the intent is clear and explicit 

10 to the contrary. 

11 b. FUTURE INTEREST. A person who has a present and a 

~2 future interest in property and who disclaims the present 

13 interest, in whole or in part, shall be deemed to~ave 

14 disclaimed the future interest to the same extent. However, 

:5 if such person disclaims only the future interest, in whole 

16 or in part, that person shall retain the present interest, 

17 and the disclaimer shall only effect the future interest 

18 involved. 

19 c. DEATH OR DISABILITY OF DISCLAIMfu~T. If a person eligi-

20 ble to disclaim dies within the time allowed for a disclaimer, 

21 the right to disclaim continues for the time allowed and the 

22 persollal representative of the person eligible to disclaim 

23 has the same right to disclaim as the disclaimant and may 

24 disclaim on behalf of his or her decedent. If a person 

25 entitled to disclaim is disabled, the court may au~~orize 

26 or direct a conservator or guardian to exercise the right 

27 to disclaim on behalf of the person under disability if the 

28 court finds it 1S in the person's best interests. 

29 4. WAIVER AND BA.~. An assignment, conveyance, encumbrance, 

30 pledge, or transfer of any property, interest, or right, or 

31 a contract therefor, or a written waiver of the right to dis-

32 claim, or an acceptance of any property, interest, or right, 

33 by an heir, devisee, donee, transferee, joint owner, person 

34 succeeding to a disclaimed interest, annuitant, beneficiary 

35 under a life insurance policy, or person designated to take 
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1 pursuant to a power of appointment exercised by testamentary 

2 instrument, or a sale of property by execution, made before 

3 the expiration of the period in which a person may disclaim 

4 as provided in this section, bars the right to disclaim that 

5 property, interest, or right. An election by a surviving 

6 spouse under sections 633.236 through 633.246 is not a waiver 

7 or bar of the right to disclaim. The right to disclaim exists 

8 irrespective of any limitation on the interest of the 

9 diclaimant in the nature of a spendthrift provision or SImilar 

10 restriction. A disclaimer, when received, as provided In 

11 this section, or a written waiver of the right to disclaim, 

12 is binding upon the disclaimant or person waivi~g and all 

13 parties claiming by, through, and under the disclaimant or 

14 person waiving. If a beneficiary who disclaims any property, 

15 interest, or right is also a fiduciary, actions taken by the 

16 person in the exercise of fiduciary powers to preserve or 

17 maintain the property, interest, or right shall not be treated .18 
.19 

as an acceptance of t~e property, interest, or right. A 

fiduciary, however, does not retain discretionary pOvler to 

20 direct the enjoyment of the disclaimed property, interest, 

21 or right. 

22 5. EXCLUSIVENESS OF REMEDY. This section does not abridge 

23 the right of a person to assign, convey, release, or renounce 

24 any property, interest, or right arising under any other 

25 statute. 

26 6. EFFECTIVE DATE--REPEAL. This section applies only 

27 to·transfers occurring on or after the effective date of this 

28 Act. 

29 Sec. 2. Section 1 of this Act does not apply to any trans-

30 fer occurring prior to the effectiVe date of this Act. A 

31 transfer occurring prior to the effective date of this Act 

32 shall be governed by the lalV as it existed prior to the ef-

33 fective date of this Act. 

34 EXPLANATION 

This bill amends section 633.704 of the probate code, re-

-4-



S.F. H.F. J7g 

1 lating to the rights of persons to disclaim interests in 

2 property passing under the laws of inheritance or succession. 

3 The bill modifies the manner In which disclaimer must be 

4 made and the dates which determine the time limits for dis-

5 claiming, and the bill establishes statutory rules of distribu-

6 tion to apply to disclaimed property. 

7 The bill would take effect July 1 following enactment and 

8 would apply only to transfers occurring on or after ~. . :....nal... date. 
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HOUSE PILF. TIS 

AU ACT 

RElNl'!NG TO TIrF. DISCLAIMER or succeSSION TO PROPERTY hND PRO­

VIDING A JANUARY 1 EFFECTIVE DA'rE. 

BE 11' ENACTED S'i THE GBNBRAL ASSEI'mLY OF THE STATE OF IOWA: 

Section 1. SecLion &33. ?O~, Code 1981, is anended by 

stl"ikin9 the section and insertlog in lieu thereof the fol­

lowing; 
633.704 DISC~~IMER. 

1. RIGHT or DISCLAIMER. A pen,on, including a person 

dcs:igncl::.ed to ta'<c pl..irsu<lt',t to .. po· ... c.:- of appointr,ent. in 

not l'equired to t~ke as a distI"ibutee. aG a beneficiary. as 

an annuitant. O?: as a transferee including 88 a Ll'Clnsfct'ce 

in joint tenancy. or otherwise, and 4 person. as a done(! of 

a power:, is not required to accept any l"ight. of appoint:TIC!nt. 

If the requirements of this section ,u'e met, a person may 

disclaim, in whole or in part, the transfer of a power, at 

the transfer, receipt oi, or entitlement or succeasion to, 

an::' property, real or personal, or any interefi.t. in property, 

i.ncluding but not limit.ed to an interest in trust, and 

incl\ldi.ng but not limited to ownerShip, proceeds of, ot: other 

benefits to 01· under a life insurance policy or annuity 

cont.ract, by deli.vering a. written instrument of disclalmet" 

.... i thin the tie'le and in the ma.nner provided in thi6 lOection. 

The instr~~ent shall: 

a. Describe the property, in~rest, or right. disclained. 

b. Declare the disclaimer ~nd the extent. of the dis-

cI ainer 

c. Be signed and acknowledqed by the di6clairr.ant. 

2. Tl~r. OF DISC(~IMER--FILING--IRRHVOCABILITY. 

a. TIME OF DISCLAIMER. The disclHirner instnunent Sthlll 

be received by Ule t.l·aTISferor of the pt·opet·ty, interest, ot" 

" ~ 
Houoe File 778. P. 2 

right. Lhe transferor'S fiduciary. or the holder of the legal 

title to which the propAl·ty. interest, or riqht relates, not 

later than the date which is nine months aftct· t.he later of 

the date on which the transfer of. the property. interest. 

or l"ight is made, or the date on \lhich the disclaimant attains 

eighteen years of age. The nine-month period fOT making a 

disclain:.et· shall be determined \lith reference to each transfer. 

With respect to a testamentary tran9fer. the transfer occurs 

upon the date of the decedent's death. Any property, interest, 

or right rr:ay be disclaimed nine month6 after t.he date of the 

disclaimant's eighteenth birthday even though the disclaimant 

received benefits from tiu~ property. i.nterest. or right with­

out any action on the disclaimant's part befor~ attaining 

eighteon yeArs of age. However, if a person entitled to die­

clain dOt~8 not have actual knowledge of t.he existence of the 

transfet·. the disclaitt.er may be JI'Iade not later than nine 

~onths aftel' the person has actual kno'Jledge of the existence 

of the transfer. 

b. FILING. A copy of an instrument of disclaimer affecting 

real estate shall be filed in the office of the county recorder 

of the county .... here the real estate is locltted. Failure to 

file '.lith the county recorder within the tiree peI·nitted (or 

diaclail't".er does not. invalidate the disclaimer. A copy of 

an instr\U~lcnt of disclaimer, regardle6s of subject. may be 

filed with the clerk Qf court of. the county in which 

proceedings for adninistration have been co~~enced, if 

appl icable. 

c. IRHEVOCABILITY. An instrument of disclaicr.er shall 

be unqualified and io irrevocable from and aft~r the date 

of its rece lPt.. 

3. EFF£CTIVE DJSCLAIMER. 

a. PASSAGE OF DISCLAIMED INTEREST OR PROPSRTY. Unless 

tho transfet'or has otherwi6e provided. the property. interest. 

or riqht disclaimed. and ally future intel'est 'Jhich is to take 

effect in possession or enjoyment at. ot" after tJle t.erMination 

:z: 
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of the interest or right. disclaHned, descend:, or shall t..e 

di.stributed as it the discllumant. has died pnor t.o t.he dat.e 

of the traosfer. or if the disclaimant is one designated to 

t.ake pursuant to' a poweJ: of appointment exercised by 

te&t.uncnta.q' instrument, then ae if t.he disclalmant. has 

pt·edeceased the donee of the power unless tJle donee of the 

poyer hat; othervise provided. In every case, the disclai:;.cr 

relates back for all purposes to the date ot the transfe::'. 

In the case of a disclaitling beneficiary under d "HI1, other 

t.han a spouse, the propel'ty. intel"est, or right disclalmed 

passes to thl'! heirs of the disclaimant unlesG from t.he terns 

of the transfet"or'g will t.he intent 1.8 clear and explicit 

to tbe contrary, in .... hi<:l) event the property, lllte[.:!st, or 

right disclaimed P,\S6CS pursuant to the · .. ill. 1n the case 

of a disclaimer unde&: a .... ill by a f>pouse the p)'o~erty, 

loterest. or right disclaimed lapsos unless from the tet·:ns 

of U',e ltIlTlsf'el·ol·'S ..... ill the intent is <:lecU' <)nd expll.cit 

lO the contr .'lI'y. 

b n!1'URE IN1'ERl::ST. A person ... ·ho has a presenl and il 

future intel'est in propel·ty and who disclaims t.he pt'esent 

lntel·est., in ... ·hole 01' ln part, ghall be cieeD\t~d lO h<lvt~ 

oi&c1aimed the future int~rest to the sarne extent. How~ver. 

If such person diAclairno. only t.he future lnt.crest. in wholf! 

01' J:"1 part. that person shall ret.un the present interest:, 

and the dtscldil'olcr shall only effect the future lnt.ercvt 

l!"l.volved. 

c, DEATH OR DISABII,]TY OF DISCI..AlMANT. If <l person oli'Ji­

ble to d~sclair::l di.es ' . .'ltnin the t.ir.e allo1,,'e<! for a disclaitr.e!·, 

the rlght t.o discldirr, contloues for the tirt.e allo .... ed and lhe 

pe.l'sonal represent.ative of t.he person el:.gible to <!.isclalTt! 

hat;. the same l'iqht to disclain as the disclairnant and may 

dlsclaim on behal! of his or her decedent.. If.\ person 

entitled to disclaia is disabled. the COl.lt't rnay i .. uthori;tt~ 

01' direct a consel·vator or guardian to f:txet'cise t.he rig'ht. 

1:,0 disclaim on behalf of the person under disabi.lity if the 

COU1't fi:1ds It. is io the pel"son's best. int.erests, 

!lollSf"! Fll(! 'i~8, r <1 

',·;;',I'.··::F A!lO ~;'.R. An ,'S(;ljnrp.nl., cor;v€'Y,"'.l'.ce, enc.1:ubrance, 

p~e6.gp., (H ':r,lnsft!: of an)' property, lntert~st, or: l'ight, OJ.: 

a cont.!elct. t.l)ct·e(oL or, ....... l.·,ltt.en ..... :t.lVCt of tile r~ght 1:,0 d~s­

cLun, or an accept.allce of itlli' pI·opert.y, lI';ten;st. 0)' rl<;nl, 

by <1l: hell', devisee. done!!, t.ransfel'ee, joiut. o· .. ·ner, per~on 

5.1::ceerhng to a disc:lduned int.erest., annultant, t::eneflC:lc'.l:Y 

under i.l 11f" in;;uri!lnce poli.cy. or pel'!:;o:l dtOsitJrlat.cd to take 

pUl!;Ua:"lt. lO ,1 pm·lt!r 01' dPp~>lntsl\ent exercl(;ed hy t.f!st.c)"entary 

.lI~st.:·unen:" OJ " vale of ;HOp~;'ty by exeC\i~.i0n, rn'HIe before 

':,:t)(~ ,,-'xpir:)t.ior. of ttw perlod in which i1 person nay disclClin 

,u; pr()vl(l(.~d lO t.his sec 1.1 on. 

pr?perty, Illtert::~t, OJ nghl 

!jp:-:>:Ib(! under b~ctlon~, 633.2]6 

"ars t.r.c l:i<;i1t t.o discIi\l," that 

An eI(~c:t.lon by " survlv1ng 

Ul10uqh t3:l.)46 lS not a \",.Hver 

0:· :>.n '.)1' t.i-.e 1'lght to dl::>clairn. Tile rigt:t. ".:.0 disc:ltl:'m ('XlstG 

l[1'f!spcctive c1" tiny l.i(l'lltation on the ll>tel'(~st of t.he 

d.Lt>;:;l,!.m..:lllt in the IHIt.U:·(: of d "p·~nJthl·ift pJ'ovlsion or !)inild~· 

!·~st..L'.l(~':,IO;). t\ di5CLunf::r, .... ':H:n received. df.. pl'ovlded ir', 

th~t: sect.lon. 01' a o,,;ritter. '",'",iV"I' of the l·ight to discl.;tirn, 

)~~ blnding upon t.lte dl~(:l,\l~'ll~t or pelson .... aivlog and ... ~l 

p<ut.ie::; C},)lllllnq by, U!rouqh. ,Hid Ul1<kr' t.he di!)cli..llt1dl';t or 

pe-l·S01l .... <llVln~ I l' a b,me{l:-i.uy .... ho disc:lc.:.:'mt> any prop(~r't.y. 

Int.e(~f;t, or right. .lli- ~~::-.() ,) hducj,uy, 'lcti~)I)s t.aken by the 

pcn;:>~1 ),:1 Uw exet·::i se Dt' Lduclliry po· ... er's to preserve 01 

:nalntain the propelty, 1nt(~r'est, or J'lt,Jht ::-.11'011 not ht~ tre'lt.ed 

,'.~; ,m accept.i.lnc:e of UH: propert.y, lnteresl, 01' riqh~ A 

l~duciiHY, hu· .. ·e .. ·cl'. d~ .. e~; lIot reti\in disc.:p.ti<HHU'Y po<,mr t.o 

di:ecl th("! t!:))oyr·".elot of the ciisc:lair:"lt:d pJ'operty, interest. 

cr nghl. 

S. F.XCLUS I VRm:ss elf-' Rr:I':F:l)'i This section dOt!S not. Clbri:iqt: 

t,he 11ght ~)f d person t.o 8GSlqn. convey. ndeelse, or reO(lUItc:e 

uny propel'ty, intere!>t, 0,· r:.gltt anSllH) undel: any o~hel 

s I,ti tll t.t!. 
6. F-;1--Ft:Cl'IV£\ J);\n:--HHPH';L. ?hl~ ;;ectlon appli(!s only 

t.o t".t'<H1st'el:s oC('I.Hring Ott 01 after the effective di.te of this 

Ac t. 
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Sec. 2. Section 1 of this Act does not apply to any trans­

fer occurring prior to tne effective date of this Act. A 

transfer occurring prior to the effective date of this Act 

shall be governed by the law as it existed prlor to the ef­

fective date of this Act. 

DELWYN STROMER 

Speaker of the House 

TERRY E. BRANSTAD 

President of the Senate 

r hereby certify that this bill originated in the House and 

is known as House File 778, Sixty-ninth General Assembly. 

Approved 

ROBERT D. RAY 

Governor 

PAT H. HARPER 

Chief Clerk of the House 
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