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1 An Act to provide for deferred sentences. : ‘
2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IQWA:
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Section 1. Section two hundred forty-seven point twenty .
(247.20), Code 1973, is amended by striking the section and
inserting i1in lieu thereof the following:

247.20 ULEFERRED SENTENCE; PROBATION. The trial court
before which a person has been convicted of any crime, except
for treaseon, murder, or violation of section two hundred four
point four hundred one (204.401), subsection one (1) or two
(2) of the Code, to which section two hundred four point four
hundred nine {204.409), subsection two (2} of the Code, is
not applicable and which is not proven to be an accommodation
offense¢ under section two hundred four point four hundred
ten (204.470) of the Code, may:

1. Without entering judgment, and with the consent of
the defendant, defer further proceedings ané place the de-
fendant on probation upon such terms and conditions as it
may reguire. Upon fulfillment of the terms of probation the
defendant shall be discharged without entry of judgment.

Upon violation of the terms, the court may enter an adjudica- Qf
tion of guilt and proceed as otherwise provided.

2. By record entry at time ¢of or after sentence is pro-
nounced but before imprisonment, suspeﬁd the sentence, and
place the defendant on probation upon such terms and condi-
tions as it may require.

The court may by record entry withheld execution of any
judgment or sentence for such time as shall be reasonably
necessary for an investigation with respect to deferral of
judgment or suspension of sentence and probation. The in-
vestigation shall be made by a probation officer, by the
agency in charge of parcle agents, or by another appropriate
agency, as determined by the court.

The length of the probation shall pe for such term as the
court may fix, unless the person is ordered placed under the
supcrvision of the chief parole officer, in which case the
term of probation shall be determined bv the board of parole

®

and the probation of the convicted party shall be supervised
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1 by the chief parole officer,

2 In cases where the court fixes the term of probation the

3 court may grant a final discharge to such person at the ex-~

4 piration of the period and, in cases involving a conviction

5 of a felony, the court shall forward to the governor cf the

6 state a recommendation for or against restoration of citizen-
7 ship rights to such person.

B Sec. 2. Section two hundred forty~seven point twenty-one
9 (247.21), unnumbered paragraph two (2), Code 1973, 1s amended
10 to read as follows:

11 In each case wherein the court shall orderx saild person

12 committed to the custody, care, and supervision of the chief
13 parole officer, the clerk of the district court shall at once
14 furnish the chief parole officer with certified coples of

15 the indictment or information, the minutes of testimony

16 attached thereto, the judgment entry if judgment is not

17 deferred, the original mittimus. The county attorney shall

@

at once advise the chief parole officer, by letter, that the

19 defendant has been placed under the chief parocle officer's
20 supervision and give to the chief parole officer a detailed
21 statement of the facts and circumstances surrounding the crime
22 committed and the record and history of the defendant as may
23 be known to him. If the defendant is confined in the county
24 jail at the time of sentence, the court may order him so held
25 until arrangements are made by the chief parole officer for
26 his employment and he will have signed the necessary probation
27 papers. If the defendant is not confined in the.county jail
- 28 at the time of sentence, the court may order him to remain
29 in the county wherein he has been convicted and sentenced
30 and report to the sheriff as to his whereabouts.
31 Gec. 3. Section'seven hundréd eighty-nine point eleven
32 (789:11), Code 1973, is amended to read as follows:
33 789,11 JUDGMENT ENTERED. If judgment is not deferred,
34 and no sufficient.cause is shown why judgment should not be

C_

pronounced, and none appears to the court upon the record,
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Judgment shall be rendered. 1In every case in which judgment

1s entered, the court shall include in the judgment entry

the number of the particular section of the Code under which

the defendant is sentenced.
EXPLANATION
This bill provides for deferred sentencing. Upon convic-

tion the court may defer judgment and sentence and impose

o NN W N e

probation under prescribed terms and conditions. Upon success-
ful completion of the probation, the defendant is discharged
without a judgment being entered against him. If he violates
probation, the court may impose judgment and sentence the

defendant as is presently provided.
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SENATE FILE 26

S—110

i Amend Senate File 26 as amended by striking 2ll of

2 Section 1 and irserting in lieu therecf the following:

3 Section 1. Section two hundred forty-seven point

4 twenty (247.20), Code of Iowa, 1973, is amended by

5 striking the section and inserting in lieu therecf the

6 following:

7 247.20 DEFERRED SENTENCE; PROBATION.

8 1. After a piea or verdict of guilty, the trial court
9 may, for good cause and in the sound exercise of its

10 discretion following a pre-sentence investigaticn, either
11 defer entering final judgment of conviction and sentence
12 and place the defendant on probation, or enter judgment
13 of conviction and sentence ard grant probation to commence
14 at once thersafter. In either instance, the probation
13 shall be upon such terms and conditions and of such dura-
16 tion as the court may £fix, but not less than one year nor
17 more than the pericd of the maximum term of confinement

18 if the offense be a felony, nor more than two years if
19 the offense be a misdemeanor, unless the person is ordered
20 placed under the supervision of the chief parole officer,
21 in which case the term of probation shall be determired
22 by the board of parole and the probation of the convicted
23 party shall be supervised by the chief parole officer.
24 Before exercising either ¢f the foregoing sentencing
28 options, the court shall first determine which of them
Page 2
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will provide maximum cpportunity for the rehabilitation
of the defendant and protecticn of the community from
further offenses by the defendant and others. 1In

making this determination the court shall consider the
age of the defendant, his prior record of convictions,
if any, his employment circumstances, his family circum-
stances, the nature of the offense commiited, whether a
cangerous weapon or force was used in the commission of
such offense, and such other factors as shall be appro-
priate,

2. Good cause fcr deferred sentence and probation
or for probation after sentence, shall be deemed nct to
exist under anv of the following circumstances:

a. Where deferred sentence or probation is
specificaily prohibited by law, ¢z

b. Where the crime is treason, murder, assault
with intent to commit murder, rape, xidnapping for
ransom, arson, burglary with aggravation, robbery
with aggravation, sale of heroin or any cther dan-
gerous substance as referred te in the first sentence
of section two hundred four point four hundred six

(204.406) of the Code other than as an accommodation
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sale to a person under eighteen years of age, or
any felony in which the maximum statutory sentence
may exceed twenty years in the penitentiary, or

c. Where the defendant has previously been con-
victed of a felony under any state or federal
statute, or

d. Where the defendant has previocusly received
a deferred sentence in a felony case in any state or
from anv court, or

e. Where the defendant is able but unwilling,
or able and willfully refuses or neglects, tc make
restitution in an amount fixed by the court as
hereinafter provided.

3. Before placing any defendant on probation, either
befcore or after judgment of conviction or sentence, the
court shall order pre-sentence investigation to include
wnether or not there are any victims who may be entitled
to restitution for damages caused by the crime. If
there appear to be such viectims, a restitution hearing
shall ke held before imposition of any order of proba-
tion. Any victims who may be entitled to restitution
shall be given notice of such hearing and, upon their
motion, shall be made parties toc such proceeding. A
determinaticon shall be made at this hearing as tc de-
fendant's present and future abiliiy to make restitu-
tion, and a schedule cf reguiar paymente shall ke made
for satisfaction of any portion of the restitution which
cannot pe immediately paid. The court shall order

4

defendant to make such continuing payment as a condition
of continuving probation.

The court shall make a separate finding cf facts,
conclus:ions of law, and oxder as to restituticn, wnich
order sihall be appeaiable by any victim claiming resti-
tuticon, or v the defendant, as a civil proceeding and
in zccerdance with the Iowa rules ¢ civil procedure.

4, Separate anéd apart from the court's £inal crder
tmpesing & deferred sentence cr probaticn after senternce,
the ccurt shall enter c¢ivil judgment against the defen-
dent in an amount egual to the victim's acteal damages.
Any part of this judament outstanding upon termination
of defendant's probation shall remain enforceable
against the defendant by the victim as an ordinary civil
judgment.

5. Ir any subsequent civil action arising cut of
the same occurrence as constitutes the offense, the
amount actually paid by defendant as restitution shall
be a set-off against any final judgment.
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The portion of the judgment which defendant must
pay as a condition of continuing probation, and the
schedule of payments thereon, shall be fixed by the
court according to its determination of defendant’'s
ability to pay during probation.

6. "Victim" shall include any individuwal who suffers

5

direct pecuniary cost as a proximate cause of the crime.

7. The court shall file in writing its reasons for
deferring sentence and granting probation or for granting
probation aftexr sentence and show therein the probation
officers or others who made the pre-sentence investiga-
tion and when it was completed. No pre-sentence inves-
tigation shall be deemed to have been made as a basis
for deferred sentence or probation unless it contains
&2 report of the criminal history of the defendant from
the Iowa division of criminal investigation and bureau
of identification and unless the investigation is
initiated, concluded and filed within thirty days fol-
lowing the plea or verdict of guilty. Except for good
cause shown in the record and findings of the court,
de ferred sentence and probation, or probation after
judgment of conviction and sentence, shall be entered
within thirty days after the pre-sentence investigation
report is filed.

8. Once a deferred sentence has keen granted on a
plea of guilty, the defendant may not thereafter with-
draw such plea, notwithstanding the provisions of
section seven hundred seventy-seven point fifteen
(777.15) of the Code.

9. Upon violation of the terms of probation, or
willful failure to make restitution as ordered, the

6

court shall enter judgment of conviction and sentence,

i1£ such has not heretofore been entered, and the proba-
tion shall end ir any event, and the sentence shall be

executed forthwith.

19. Upon fulfillment of the terms of probation
without viclation, the defendant shall be discharged
and, if no judcment of conviction has been entered, the
court's criminal record with reference to the deferred
sertence shall be expunged. The court's record shall
never be expunged in any other circumstance, except
as provided in section six hundred two point fifteen
(602.15) of the Code, and any civil judgments entered
as a consequence of the crime shall survive.

11, Upon entry of judgment of conviection and sentence,
whether or not probation is granted; and upon granting
of probation before sentence; and upon entering sentence




after deferred sentence and viclation of probation, the

18 court shall notify the Icowa divisiqn of crimin§1 inves-
19 tigation and bureau of identification of‘the disposition
20 of the case to that stage of the proceeding, upon such
21 forms as the state bureau may provide, and no court
22 record in any deferred sentence case may be expunged
23 until the court has received a receipt or acknowledge-
24 ment in writing from the Iowa division of cplmxnal inves-
25 tigation and bureau of identification that it has filed
Page 7 - - . + » - 1
1 defendant's record in the case with its confidential
2 records and that such records will be kept and used as
3 by law provided and so that it may be asgerta}ned
4 whether any person charged with a crime 1n this state
5 has previously been granted a deferred sentence in any
ounty. o .
g © lg. in any case where a judgment of conviction and
8 sentence is entered, the court shall forward to the
9 governor a recommendation with reference to future
10 restoration of citizenship rights to such person.
Filed By HILL

February 20, 1973

S—65
i Amend Senate File 26 as follows:
2 1. Page 2,line 19, by adding after the word "provided.”
3 the following: "The court shall withhold execution of any
4 judgment or sentence and shall nct defer such under this
5 subsection until a thorough investigation is conducted.
6 The investigation shall be made by a probation officer, by
7 the agency in charge of parole agents, or by ancother appro-
8 priate agency, as determined by the court. Any sentence
9 deferred under this subsection shall be promptly reported
10 in all particulars to the clerk of the supreme court who
11 shall keep a permanent record of all such information.
12 Such records shall constitute confidential records exempted
13 from public access under section sixty-eight A point seven,
14 (68A.7), subsection nine (9) of the Code and shall be
15 available only to district judges ordering investigations
16 pursuant to this section.”.
17 2. Page 2, line 26, by striking the words "deferral
18 of".
19 3. Page 2, line 27, by striking the words "judgment
20 or".
Filed By PLYMAT

February 9,




SENATE FILE 26

5—95

Amend Senate File 26 as follows:

1. Page 2, line 13, by striking the word "Without"
and inserting in lieu thereof the following:

"Except for crimes which would constitute a second
offense for the defendant if judgment were entered against
him, or crimes in which a necessary element of the offense
includes placing any person in danger of serious physical
injury, without".

2., Page 2, line 19, by inserting after the word "pro-
vided." the following:

"Upon fulfillment of the terms of probation without
violation, the defendant shall be discharged and, if no
13 judgment of conviction has been entered, the court's
14 criminal record with reference to the deferred sentence
5 shall be expunged. The court's record shall never be
16 expunged 1in any other circumstances except as provided in
17 section six hundred two point fifteen (602.15) of the Code.
ig Upon entry of judgment of conviction and sentence, whether
19 or not probation is granted, and upon granting of proba-
20 tion before sentence, and upen entering sentence after
21 deferred sentence and violation of vrobation, the court
22 shall notify the division of criminal investigation and
23 bureau of identification of the department of public
24 safety of the disposition of the case to that stage of
25 the proceeding, upon such forms as the department shall

B = 2 W00y =] Oy U Lo o
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1 provide, and no court record in any deferred sentence case
2 may be expunged until the court has received a receipt of
3 acknowledgement in writing from the divisiorn of criminal
4 investigation and bureau of identification that it has
5 filed defendant's recoré in the case with its confidential
6 records and that such racords will be kept and used as
7 by law provided and so that it may be ascertained whether
8 any person charged with a crime in this state has previ-
9 cusly been granted a deferred sentence in any county."
10 3. Page 3, by inserting after line 3¢, the following
il new section:
12 "sec.__ . Section six hundred two point fifteen
(602.15}),
i3 Code 1973, is amended to read as follows:
i4 602.15 PAMENDING OR EXPUNGING ENTRY. The record of
any
15 court proceedings is under the contrel of the cocurt and,
16 except as provided in section two hundrecé forty-seven gpoint
H twenty (Z247.20), subsectIon one (1! of the Code, may be
18 amended or any entry therein expunged before it has been
19 signed by the judge or within_sixty days thereafter.”
20 4., By renumbering remaining sections and correcting
21 internal references as necessary in accordance with this
22 amendment.
g
Filed By HANSEN

February 19, 18723
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amend Senate File 26, page 4, by adding after line 4 the foliowin

new section: . _ ' )
Sec. . This act, being deemed of immediate importance,

shall take effect and be in force from and after its publication
in The Cedar Rapids Gazette, a newspaper published in Cedar o
Iowa, and in The Sioux County Index~Reporter, a newspaper publisr
in Hull, Iowa.

Filed . _/‘25:‘ ‘z‘z"_z FL j:,‘- 77 By RILEY
Januvary 17, 1973
S—16
1 Amend Senate File 26, page 2, line 16, by inserting after
the
2 word "require" the following: "and the court shall file in
3 writing its reasons for deferring such further proceedings
4 and for placing such defendant on probation”.
Filed and adopted By DE KCSTER and MC CARTNEY
January 29, 1973
sS—8 -
1 : .
5 . Amgnd Senate File 26, page 2, line 32, by inserting
LOll?Wlng the word "fix" the fcllowing:
2 i b‘butfzot to‘exceed.the periocd of maximum confinement
£ the offense be a felony or not to exceed two vyears if the
5 coffense be a misdemeanor,".
: ~ 4 W -
Piled - Zeltdlt /-39 7 By GLENN
January 22, 1973
s—7
1 Amend Senate File 26, page 2, line 23, by inserting the
2 following new paragraph after the word "require.":
3 ‘"Before exercising either of the foregoing sentencing
f options, thg court shall first determine which of them will
) pr9v1de maximum opportunity for the rehabilitation of the
E ge:e§dant and protection of the community from further offense:
7 by the defendant and others. In making this determination the
8 court shall consider the age of the defendant, his pricr recor
9 of cenvictions, if any, his employment circumstances, his
10 family circumstances, the nature of the offense committed,
11 whether a dangerous weapon or force was used in the cormission
12 of such offense, and such other factors as shall be appropriat
Filed - s tpZicd /-7 77 By GLENN

January 22, 1973
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S. F. 26 —2A—
1 Section 1. Section two hundred forty-seven point twenty .
2 (247.20), Code 1973, is amended by striking the section and
3 inserting in lieu thereof the following:
4 24720 DEFERRED SENTENCE; PROBATION. The trial court

before which a person has been convicted of any crime, except

Cr

6 for treason, murder, or violation of section two hundred four
7 point four hundred one (204.401), subsection one (1) or two
8  (2) of the Code, to which section two hundred four point four
9 hundred nine (204.409), subsection two (2) of the Code, is

10 not applicable and which is not proven to be an accommodation

11 offense under section two hundred four point four hundred

12 ten (204.410) of the Code, may:

13 1. Without entering judgment, and with the consent of

14 the defendant, defer further proceedings and place the de-

15 fendant on probation upon such terms and conditions as it

16 may require and the courti shall file in writing its reasons

17 for deferring such further proceedings and for placing such

12 defendant on probation. Upon fulfillment of the terms of probation the ‘
19 defendant shall be discharged without entry of judgment.

20 Upon violation of the terms, the court may enter an adjudica-

21 tion of guilt and proceed as otherwise provided.

22 2. By record entry at time of or after sentence is pro-

23 nounced but before imprigonment, suspend the sentence, and

24 place the defendant on probation upon such terms and condi-

25 tions as it may require.

26 Before exercising either of the foregoing sentencing

27 options, the court shall first determine which of them will

28 provide maximum opporctunity for the rehabilitation of the

29 defendant and protection of the community from further offenses
30 by the defendant and others. In making this determination the
31 court shall consider the age of the defendant, his prior record

32 of convictions, if any, his employment circuams{ances, his

33 family circumstances, the nature of the offense committed,

34 whether a dangerous weapon or force was used in the commission .

35 of such offense, and such other factors as shall be appropriate,
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38
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—2B— S. F. 26
The court may by record entry withhold execution of any
judgment or sentence for such time as shall be reasonably
necessary for an investigation with respect to deferral of
judgment or suspension of sentence and probation. The in-
vestigation shall be made by a probation officer, by the
agency in charge of parole agents, or by another appropriate
agency, as determined by the court.
The length of the probation shall he for such term as the
court may fix but not to exceed the period of maximum confinement
if the oftense he a felony or not to exceed two vears if the
offense be a misdemeanor, unless the person is ordered placed under the
supervision of the chief parole officer, in which case the
term of probation shall be determined by the board of parole
and the probation of the convicted party shall be supervised
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by the chief parole officer. .
In cases where the court fixes the term of probation the

court may grant a final discharge £0 such person at the ex-
piration of the period and, in cases involving a conviction

of a felony, the court shall forward to the governor of the
state a recommendation for or against restoration of citizen-
ship rights to such person.

Sec. 2. Section two hundred forty-seven point twenty-one
(247.21), unnumbered paragraph two (2), Code 1973, is amended
to read as follows:

In each case wherein the court shall order said person
committed to the custody, care, and supervision of the chief
parole officer, the clerk of the distriet court shall at once
furnish the chief parole officer with certified copies of
the indictment or information, the minutes of festimony
attached thereto, the judgment entry f judgment is not
deferred, the original mittimus. The county attorney shall
at once advise the chief parole officer, by letter, that the .
defendant has been placed under the chief parole officer’s
supervision and give to the chief parole officer a detailed
statement of the facts and circumstances surrounding the crime
committed and the record and history of the defendant as may
be known to him. If the defendant is confined in the county
jail at the time of sentence, the court may order him so heid
until arrangements are made by the chief parole officer for
his employment and he will have signed the necessary probation
papers. 1f the defendant is not confined in the county jail
at the time of sentence, the court may order him to remain
in the county wherein he has been convicted and sentenced
and report to the sherift as to his whereabouts.

Sec, 3. Section seven hundred eighty-nine point eleven
(789.11), Code 1973, is amended to read as follows:

789.11 JUDGMENT ENTERED. If judgment is not deferred,
and no sufficient cause 15 shown why judgment should not be .

pronounced, and none appears to the court upon the record,
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‘ 1 judgment shall be rendered. In every case in which judgment

o

3 entered, the court shall include in the judgment entry

the number of the particular section of the Code under which

wa L0

the defendant is sentenced.

Sec. 4. This Act, being deemed of immediate importance,

= I

shall take effect and be in force from and after its publication

-1

in The Cedar Rapids Gazette, a newspaper published in Cedar

oo

Rapids, Iowa, and in The Sioux County Index-Reporter, a newspaper
9 published in Hull, lowa,

10 EXPLANATION

11 This bill provides for deferred sentencing. Upon convie-

12 tion the court may defer judgment and sentence and impose

13 probation under prescribed terms and conditions. Upon success-

14 ful corapletion of the probation, the defendant is discharged

15 without 3 judgment being entered against him. If he violates

16 probation, the court may impose judgment and sentence the
O 17 defendant as is presently provided.
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H—471 LT A
1 Amend Senate File 26, as amended, passed, and re- p et
2 printed by the Senate, as follows: dd%f“*]f
3 1. Page 2A, by striking lines 4 through 12 and in- 7777
4 serting in lieu thereof the following: T s
5 247.20 DEFERRED SENTENCE--PROBATION. The trial
6 court may, upon a plea of guilty, verdict of quilty,

"7 or a special verdict upon which a judgment of convic-
8 tion may be rendered, exercise either of the sentenc-
9 ing options stated in this section. However, this

10 section shall not apply to the crimes of treason,

13

murder, assault with intent to -commit murder, burglary

12 with aggravation, robbery with aggravation, rape, if

13 by force or against the will of the victim, rape, if

14 the victim is not more than twelve years of age at the

15 time of the offense, assault with intent to commit

16 rape, viclation of section seven hundred five point

17 one (705.1) or seven hundred twenty-five point two

18 (725.2) of the Code if the offense is committed upon

19 or with respect to a child not more than twelve years

20 of age at the time of the offense, or violation of

21 section two hundred four point four hundred one

22 (204.401), subsections one (1) or two (2) of the Code,

23 to which section two hundred four point four hundred

24 nine (204.409), subsection two (2) of the Code is not

25 applicable and which is not proved to be an accommoda-

26 tion offense under section two hundred four point four

27 hundred ten (204.410) of the Code. The court mavy:

28 2. Page 2A, line 21, by inserting after the period “7/¢
29 the follewing new sentence: A ogls &
20 This subsection shall not be available 1if the de- =/
31 fendant has previously received a deferred sentence

32 in a felony prosecution anywhere in the United States

33 or has been twice convicted of a felony anywhere in

34 the United States,

35 3. Page 2A, line 25, by inserting after the peried “7'¢
36 the following new sentence: adapTast
37 This subsection shall not be available if the de- =74
38 fendant has previcusly received any combination of

39 two or more deferred sentences or suspended sSentences

40 in felony prosecutions anywhere in the United States

41 or has been twice convicted of a felony anywhere in

42 the United States. : —
43 4. Page 3A, line 1, by inserting after the pericd *“7'% . _
44 the follcwing new sentence: Ledpba S,
45 The length of the probation shall not in any event

486 be less than one year, and shall not be less than two

47 years 1f the offense is a felony for which the maxi-

48 mum punishment includes imprisonment for five vyears

49 or more, _
30 5. Page 3, by inserting after line 7 the following +~7:&
51 new section: ~ ;y
52 Sec. . NEW SECTION. RESTITUTION. 2




l. As used in this section unless the context
otherwise requires:

a. "Victim" means any person who has suffered
pecuniary damages as a result of the defendant's crime.

b. "Pecuniary damages" includes any damages which
a vietim could recover against the defendant in a
civil action, except damages for pain and suffering.
Without limitation, "pecuniary damages" includes
damages for wrongful death.

2. If the trial court exercises either of the
sentencing options under section two hundred forty-
seven point twenty (247.2C) of the Code, the court
shall, with the consent of the defendant, require as
a condition of probation that the defendant shall
make reasonable restitution teo all victims who suf-
fered pecuniary damages as a result of the defendant's
crime, unless the court finds that no person suffered
pecuniary damages as a result of the defendant's crime
or that the defendant is not able and will not be able
to make any restitution.

3. The court shall hold a hearing to determine the
facts pertinent to this section. The court shall give
reasconable notice of the hearing, in the manner
determined by the court, to the defendant and to all
persons who appear to be wvictims of the defendant's
crime. Notice may be waived by the person entitled
to notice or his attorney. If the court finds that
one or more victims suffered pecuniary damages as a
result of the defendant's crime, and that the defendant
may or will be able to make some restitution, the
conditions of probation shall include: a. A specific
amount of restitution to each victim. b. A reason-
able schedule of restitution payments by the defendant.
c. A provision for the entry of a civil judgment
against the defendant and in favor of the victims in
an amount equal to the pecuniary damages of each
victim, or a lesser amount which the court determines
tc be reasonable under the circumstances, The speci-
fied schedule of restitution payments shall not con-
tinue beyond the probation period, but any unpaid part
of the judgment shall remain in force. If the defendant
refuses to consent to these conditions of probation,
the court shall not exercise either of the séntencing
options under section two hundred forty-seven point
twenty (247.20) of the Code as amended by this Act.

4. The preceding subsection shall not apply, arnd
the court may exercise either of the sentencing options
under section two hundred forty-seven point twenty
(247.20) of the Code as amended by this Act, if the
court finds that no person suffered pecuniary damages
as a result of the defendant's crime or the defendant
is not able and will not be able to make any restitu-
tion.
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106 5. This section and proceedings under this section

107 shall not limit or impair the rights of victims to

108 sue and recover damages from the defendant in a civil
109 action. Rights under the civil judgment entered under
110 this section shall not be exclusive of other rights.
111 However, any restitution payment by the defendant,

112 including any payment on the civil judgment entered
113 under this section, shall be set off against any

114 damages awarded to the wvictim in a civil action arising

. 115 out of the same facts or event.

1 Amend the Stanley et al. amendment, H-471, to Senate
2 File 26, as amended, passed, and reprinted by the

3 Senate as follows:

4 1. Page 1, by striking lines 23 through 27 and

5 inserting in lieu thereof the following: “except that
6 this section shall apply to a violation of those two

7 subsections if it involves only a controlled substance
8 as defined in section two hundred four point two hun-
9 dred four (204.204), subsection four (4), paragraph j
10 of the Code, or if section two hundred four point four
11 hundred nine (204.409), subsection two (2) of the Code
12 applies to the violation, or if section two hundred
13 four peint four hundred ten (204.410) of the Code
14 applies to the violation. The court may:".

H—474 Filed and lost By BIGGINS of Scott
May 9, 1973 CRAWFORD of Story

116 6. By renumbering sections and correcting internal il@;aiﬁﬁ
117 references. ) e
118 7. Amend the title, page 1, line 1, by inserting «7/ ¢
119 after the word "sentences" the words ", suspended Cﬁill“ﬁgzc
120 sentences, probation, restrictions and limitations,
i21 and restitution to victims of crimes™.
H—471 Filed By STANLEY of Muscatine
May 8, 1973 EDELEN of Emmet
COCHRAN of Webster
H—A465 . A5 A
1 Amend the Kreamer amendment H-416, to Senate File 4;¢7g;j
2 26, as amended, passed, and reprinted by the Senate, Y
3 filed May 2, 1973 as follows: )
4 1. By striking lines 5 through 11, and inserting
5 in lieu thereof the following:
6 "under this subsection shall be promptly regortgd
7 to the supreme court administrator who shall maintailn
8 a permanent record thereof including the name of the
9 defendant, the district court docket number, the
10 nature of the offense, and the date of the deferral.
11 Before granting deferral in any case, the court shall
12 request of the supreme court administrator a search
13 of the deferred sentencing docket and shall consider
14 any prior record of a deferral of proceedings against
15 the defendant., The". — TR
16 2. Line 16, by inserting after the word "to" the ¢
17 words "justices of the supreme court,’. Qgﬁgaé;yy
H—465 Filed By OAKLEY of Clinton
May 8, 1973
H—474 o
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H—475 i
1 Amend amendment H-471 to Senate File 26, as :
2 amended, passed and reprinted by the Senate,
3 as follows:
4 1. Line 3, by striking the numeral "12" and
5 inserting in lieu thereof the numeral "13".
& 2. TLine 11, by striking the following:
7 wassault with intent to commit murder, burglary”.
8 3. By striking lines 12 through 19.
9 4. Line 20, by striking the words "of age at

10 the time of the offense,".

11 5. By adding after line 27 the following:

12 1. If the crime is not kidnapping for ransom,

13 assault with intent to commit murder, burglary

14 with aggravation, robbery with aggravation,

15 rape, if by force or against the will of the

16 victim, rape, if the victim is not more than

17 twelve years of age at the time of the offense,

18 assatlt with intent to commit rape, violation of

19 section seven hundred five point one (705.1)

20 or seven hundred twenty-five point two (725.2)

21 of the Code if the offense is committed upon or

22 with respect to a child not more than twelve

23 years of age at the time of the of fense,

24 without entering judgment, and with consent of". .

Aot

H—~475 Filed and lost By HILL of Polk /5

May 9, 1973 KNOKE of Pottawattamie
OAKLEY of Clinton

H—473
1 Amend the Stanley, Edelen and Cochran amendment

2 H-471 filed May 8, 1973, to Senate File 26, line 11,
3 by inserting after the word "murder," the words®
4 "kidnapping for ransom,”.

H—473 Filed and adopted By STANLEY of Muscatine
May 9, 1973 EDELEN of Emmet
COCHRAN of Webster

H~—425

1 Amend Senate File 26 as amended, passed and

2 reprinted by the Senate as follows:

3 1. Page 2A, by striking line 5 and inserting in U Ldsiiond
4 lieu thereof the following: S/

5 . "before-which-a-persen-hes-been-eonvicted-of-any

© erime upon a plea of quilty, verdict of quilty or a

Z special verdict upon which a judgment of conviction

may be rendered, except"

H—425 Filed B KN .
May 2, 1973 Y OKE of Pottawattamie
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Amend Senate File 26, as amended, passed, and
reprinted by the Senate as follows:

1. Page 3 by adding after line 30 the following:

"Sec. 2. Section seven hundred eighty-nine
point two (78%9.2), Code 1973, is amended to read as
foliows:

789.2 JUDGMENT OF CONVICTION -- TIME FOR. Upcn
a plea of guilty, verdict of guilty, or a special
verdict upon which a judgment of conviction must may
be rendered, the court must fix a time for pronouncing
judgment, which must be at-least-three-days-after
bpa-werdick-ta-vendereds-itf-the-coure—-vyematns-tn-sea-
aion~-2o-tong,;—Ors—4+f-net;-as-remete—a-—time-as-can
veaaonakiy-be-aliowad,; -but-tn-no-esse-can—itt-ha-pre-
nouneed-in-tega-+han-grx-houra-afeer-the-verdiet-3s
renderad;-ynteas-defendant-econsent-+hereto within a
reasonable time but not less than eight days after
the plea 1s entered or the verdict 1s rendered,
uniess defendant consentis thereto.”

20 2. Page 4 by adding after line 4 the following
21 new section.

22 "Sec. NEW SECTION. PROSECUTIONS PROHIEITED.
23 All sentences or convictions deferred by courts in
24 criminal cases prior to the effective date of this
25 Act arxe valid. ©No person previously prosecuted shall
26 be tried, sentenced, or convicted based on the same
z7 facts as in a pricr prosecution on the grounds that
28 a sentence or cgnviction as a resuit of that prose-
29 cution was deferred, and the deferral was later

30 declared by the supreme court of this state to be

31 unauthorized by law."”

32 3. By renumbering the sections.

H—322 Filed By COMMITTEE ON JUDICIARY

April 17, 1973 HILL of Pelk, Chairman
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H—416

1 amend Senate File 26,
2 printed by the Senate as
3 1. Page 27, line 21,
4

5 under this subsection sha
6 all particulars to the su
7 who shall keep a permanen
8 granting deferral in any
g review of the records ret
10 and shall consider any pr
11 proceedings against the 1
12 permanent record provided
13 constitute confidential r
14 access under section sixt
15 subsection nine (9) of th
16 only to district judges, -
17 and judicial magistrates
18 suant to this subsection.

H—416 Filed
May 2, 1973

H—-—482

% Amend the title to
3

4

5 limitations,

H~—482 Piled and adopted
May 10, 1973

§nd passed by the Senate, on page 1, line 1
inserting after the word "sentences” the words "
suspended sentences, probation, restrictions and

and restitution to victims of crimes".

as amended, passed, and re-
follows:
by adding after the word

"provided.", the words "Any deferral of proceedings

11 be promptly reported in
preme court administrator
+ record thereof, and before
case, the court shall request
ained under this subsection
ior record of a deferral of
ndividual concerned. The

for in this subsection shall
ecords exempted from public
y~eight 2 point seven (68A.7),
e Code and shall be available
district associate judges,

requesting information pur- X
" 6‘_ _L‘;_;-r;r( 5“?‘"’

s

L A :

By KREAMER of Polk

Senate File 26, as amended
1 by

r

By STANLEY of Muscatine
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—479

1 Amend the Stanley, Edelen, Cochran amendment
2 H-471E, filed Mayv 8, 1973 to Senate File 26, as passed
3 by the Senate andé reprinted by striking all of lines
4 53 through 115 and substituting in lieu thereof the
5 following:
6 "Section 1. NEW SECTION. At the time a court
7 suspends or defers a sentence and grants probation underxr
section
g8 two hundred forty-seven point twenty {247.20) of the
9 Code, or at the time a person has been found gulity of
10 any crime, except a violation of the provisions of chapter
11 three hundred twenty-one (321) of the Code, anéd befecre
12 the convicted person begins the sentence imposed, the
13 court may order the convicted person to maxe restitu-
14 tion to any victim of-the c¢rime, other than the state,
15 or a2 state subdivision, or an insurance carrier for
16 actual losses or any part thereof and in a manner the
1 court deems reasonable and just. A restitution order
i3 may be entered only where the victim has petitioned
19 the court for a restitution order and a hearing before
20 the court without a jury has been held, giving suffi-
21 cient notice to the defendant and giving both parties
22 and their witness an opportunity to be heard. At the
23 hearing the court shall admit as competent evidence or
24 take judicial notice of all facts and circumstances
25 rrcven by competent evidence c¢r admit+ed by the de-~
& fendant at *he trial on the criminal charge, including
27 a finding of guilty, and the defendant is estopped
22 from denying such facts and circumstances, proven oOr
29 admitted., The hearing shall be for the purpose of
30 proving that the crime for which the defendant was
21 convicted was the proximate cause of actual losses
32 suffered by the victim of the crime and proving the
33 nature and the extent of the victim's actual losses,
34 Sec. 2. NEW SECTION. Any restitution crdéer
35 entered under this Act may be enforced by execution
36 or garnishment ané shall be binding ugon the
37 defendant's 1lnsuxance carrier if the carrier is
38 itimately liable for the damage caused by th
39 defendant, Restitution frcm disposable earnings
43 shall not exceed the arount disposable earnings are
¢l exerpt from garnishment, except that the two nundred
42 fifty dellar limitation shall not apply tc court-
43 ordered restitution under this section.
44 Sec. 2. NEW SECTION. Upon 1ts own moticn or
45 the victim's motion, the court may find a defendant
46 in contempt of court for intentional and willful
47 failure to comply with the restitution order.
48 Sec. 4. NEW SECTION. This Act shall not apply
49 to actual losses of a victim, incurred solely as a
S0 result of the victim’s appearance as a witness on
51 the criminal charge.
H—479 Filed and adopted, By LIPSKY of Linn
reconsidered and lost STROTHMAN of Henry

May 10, 1973
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Amend Senate File 26 as amended, passed and re-
printed by the Senate, as follows:

1. Page 2A, by striking lines 4 through 12 and in-
serting in lieu thereof the following:

247.20 DEFERRED SENTENCE; PROBATION. When a per-
son had pled guilty or been found guilty of any crime,
the court may exercise the sentencing options con-
tained in subsection one (1) or subsection two (2) of
this section. However, this section shall not apply
10 to treason, murder, or a violation of section two hun-
11 dred four point four hundred one {(204.401), subsec-

12 tions one (1) or two (2) of the Code, except that this
13 section shall apply to such a violation 1f it involves
14 only a controlled substance as defined in section two

15 hundred four point two hundred four (204.204), sub-

le section four (4), paragraph j of the Code, or if sec~

17 tion two hundred four point four hundred nine (204.409),
18 subsection two (2) of the Code applies to the violation,
19 or if section two hundred four point four hundred ten

W oo~y Ut -~

20 (204.410) of the Code applies to the violation.

21 2. Page 2A, line 14, by inserting after the word

22 "defendant," the words "the court may".

23 3. .Page 2A, line 23, by inserting after the word

24 "imprisonment," the words "the court may".

[i-—384 Filed By HIGGINS of Scott

April 27, 1973 , CRAWFORD of Story
wbmv
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HOUSE AMENDMENT TO SENATE FILE 26

1 Amend Senate File 26, as amended, passed, and
2 reprinted by the Senate, as follows:
3 1. Page 2A, by striking lines 4 through 12
4 and inserting in lieu thereof the following:
5 247.20 DEFERRED SENTENCE--PROBATION., The trial
6 court may, upon a plea of gquilty, verdict of guilty,
7 cr a special verdict upon which a judgment of convic-
8 tion may be rendered, exercise either of the sentenc-
9 ing options stated in this section. However, this
10 section shall not apply to the crimes of treason,
1l marder, kidnaping for ransom, assault with intent,.
12 to commit murder, burglary with aggravation,
13 robbery with aggravation, rape, if by force or against
14 the will of the victim, rape, if the victim is not
15 more than twelve years of age at the time of the
16 offense, assault with intent to commit rape, viola-
17 tion of section seven hundred five point one
18 {(705.1) or seven hundred twenty-five point two
19 (725.2) of the Code if the offense is committed upon
20 or with respect to a child not more than twelve vears
21 of age at the time of the offense, or violation of
22 section two hundred four point four hundred one
23 (204.401), subsections one (1) or two {2) of the Code,
24 to which section two hundred four point four hundred
25 nine (204.409), subsection two (2) of the Code is not
Page 2
1 applicable and which is not proved to be an accommoda-
2 tion offense under section two hundred four point four
3 hundred ten (204.410) of the Code. The court may:
4 2. Page 2A, line 21, by adding after the word
5 "provided.", the words "Any deferral of proceedings
6 under this subsection shall be promptly reported
7 to the supreme court administrator who shall maintain a
8 permanent record thereof including the name of the
9 defendant, the district court docket number, the
10 nature of the offense, and the date of the deferral.
11 Before granting deferral in any case, the court shall
12 request of the supreme court administrator a search
i3 of the deferred sentencing docket and shall consider
14 any prior record of a deferral of proceedings against
15 the defendant. The permanent record provided for in
16 this subsection shall constitute confidential recorxds
17 exempted from public access under section sixty-eight
18 A point seven (68A.7), subsection nine (9) of the
19 Code and shall be available only to justices of
20 the supreme court, district judges, district
21 associate judges, and judicial magistrates requesting
22 information pursuant to this subsection.”
23 3. Page 2A, line 21, by inserting after the period
24 the following new sentence:
25 This subsection shall not be available if the
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Page 3

1 defendant has prewviously received a deferred sentence

2 in a felony prosecution anywhere in the United States

3 or has been twice convicted of a felony anywhere in

4 the United States.

5 4. Page 2A, line 25, by inserting after the period
6 the following new sentence:

7 This subsection shall not be available if the de-

8 fendant has previously received any combination of

9 two or more deferred sentences or suspended sentences

10 in felony prosecutions anywhere in the United States

11 or has been twice convicted of a felony anywhere in

12 the United States. ‘

13 5. Page 3, line 1, by inserting after the period

the following new sentence:

15 The length of the probation shall not in any event
;16 be less than one year, and shall not be less than two
17 years if the offense is a felony £6r which the maxi-

18 mum punishment includes imprisonment for five years

19 or more.

20 6. Page 3, by inserting after line 7 the following

21 new section:

22 Sec. . NEW SECTION. RESTITUTION.

23 1. 2As used 1in this section unless the context
24 otherwise requires:

25 a. "Victim" means any person who has suffered
- Page 4

1 pecuniary damages as a result of the defendant's crime
2 b. "Pecuniary damages" includes any damages which
3 a victim could recover against the defendant in a

4 civil action, except damages for pain and suffering.

5 Without limitation, "pecuniary damages® includes

& damages for wrongful death.

7 2. If the trial court exercises either of the

8 sentencing options under section two hundred forty-

S seven point twenty (247.28) of the Code, the court

10 shall, with the consent of the defendant, regquire as

11 a condition of probation that the defendant shall

12 make reasonable restitution to all victims who suf-

13 fered pecuniary damages as a result of the defendant’'s

14 crime, unless the court finds that no person suffered

15 pecuniary damages as a result of the defendant's crime

16 or that the defendant is not able and will not be able

17 to make any restitution.

ig 3. The court shall hold a hearing to determine the

19 facts pertinent to this section. The court shall give

20 reasonable notice of the hearing, in the manner
21 determined by the court, to the defendant and to all

22 persons who appear to be victims of the defendant's

23 crime. Notice may be waived by the person entitled

24 to notice or his attorney. If the court finds that

25

one oOr more victims suffered pecuniary damages as a
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Page 5

1 result of the defendant's crime, and that the defendant
2 may or will be able to make some restitution, the

3 conditions of probation shall include: a. A specific
4 amount of restitution to each victim. b. A reason-

5 able schedule of restitution payments by the defendant.
6 c. A provision for the entry of a civil judgment

7 against the defendant and in favor of the victims in

8 an amount equal to the pecuniary damages of each

8 victim, or a lesser amount which the court determines
10 to be reasonable under the circumstances. The speci~
11 fied schedule of restitution payments shall not con-
12 tinue beyond the probation period, but any unpaid part
13 of the judgment shall remain in force. Tf the defendant
14 refuses to consent to these conditions of probation,
15 the court shall not exercise either of the sentencing
16 options under section two hundred forty-seven point

D 17 twenty (247.20) of the Code as amended by this Act.

18 4. The preceding subsection shall not apply, and
19 the court may exercise either of the sentencing options
20 under section two hundred forty-seven point twenty

21 {(247.20) of the Code as amended by this aAct, if the

22 court finds that no person suffered pecuniary damages
23 as a result of the defendant's crime or the defendant

is not able and will not be able to make any restitu-
tion.
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S. This section and proceedings under this section

1
2 shall not limit or impair the rights of victims to
3 sue and recover damages from the defendant in a civil
4 action. Rights under the c¢ivil judgment entered under
5 this section shall not be exclusive of other rights.
6 Howevex, any restitution payment by the defendant,
7 including any payment on the civil judgment entered
8 under this section, shall be set off against any
8 damages awarded to the victim in a civil action arising
@ 10 cut of the same facts or event.
A 11 7. Page 3 by adding after line 30 the following:
12 Sec. . Section seven hundred eighty-nine
13 point two (789.2), Code 1973, is amended to read as
14 follows:
15 78%.2 JUDGMENT OF CONVICTION -- TIME FOR. Upon
16 a plea of guilty, verdict of gquilty, or a special
17 verdict upon which a judgment of conviction must may
18 be rendered, the court must fix a time for pronouncing
19 judgment, which must be eat-ieast-ehree-days-sfter
20 the-verdies-ra-vrendaredy;-tf-the-couré-remaina-in-ses-
21 sten-so-isngs-ors-rf-net;-aa-remote-a-time-as-can
22 reasonebiy-be-aiioweds-but-in-no-case~ean-rt-be-pro-
D 23 nouneed-in-iess-than-stx-hours-afeer-the-verdict-is
) 24 renderved, -untesas-defendant-consene-thereeo within a
25 reasonable time but not less than eight days after
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Page 7

1 the plea is entered or the verdict is rendered,

2 unless defendant consents thereto.

3 8. Page 4 by adding after line 4 the following

4 new section:

5 Sec. . NEW SECTION. PROSECUTIONS PROHIBITED.
6 All sentences or convictions deferred by courts in

7 criminal cases prior to the effective date of this

8 Act are valid. No person previously prosecuted shall
3 be tried, sentenced, or convicted based on the same
10 facts as in a prior prosecution on the grounds that
11 a sentence or conviction as a result of that prose-

12 cution was deferred, and the deferral was later

13 declared by the supreme court of this state to be

14 unauthorized by law.

15 13. By renumbering sections and correcting internal
16 references,

17 14. Amend the title on page 1, line 1 by inserting
18 after the word "sentences® the words ", suspended

19 sentences, probation, restrictions and limitations,

20 and restitution to victims of crimes”.

Received from the House
May 16, 1973
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SENATE CLIP SHEET

Monday, June 18, 1973

REPORT OF THE CONFERENCE COMMITTEE
ON SENATE FILE 26

To the President of the Senate and the Speaker of the House
of Representatives:

We, the undersigned members of the conference committee
appeinted to consider the differences between the Senate and
House of Representatives on Senate File 26, a bill for an
Act to provide for deferred sentences, respactfully make the
following recommendations:

1. That the House recede from its amendment and that
Senate File 26, as amended, passed, and reprinted by the
Senate, be amended as follows:

1. By striking everything after the enacting clause and
inserting in lieu thereof the following:

Section 1. NEW SECTION. DEFERRED JUDGMENT OR SUSPENDED

SENTENCE--PROBATION. The trial court may, upon a plea of
O guilty, verdict of guilty, or a special verdict upon which

& judgment of conviction may be rendered, exercise either

of the options contained in subsections one (1) and two (2)
of this section. However, this section shall not apply to
the crimes of treason, murder, or viclation of section two
hundred four point four hundred one (204.401), subsection

one (1) or two (2) of the Code, to which section two hundred
four point four hundred nine (204.409), subsection two (2)

of the Code is not applicable and which is not proved to be
an accommodation offense under section two hundred four point
four hundred ten (204.410) of the Code.

1. With the consent ¢f the defendant, the court may defer
judgment and place the defendant on probation upon such terms
and conditions as it may require. Upon fulfillment of the
terms of probation the defendant shall be discharged without
entry of judgment. Upon violation of the terms, the court

. may enter an adjudication of guilt and proceed as otherwise
g provided.

However, this subsection shall not be available if any
of the following is true:

a. The defendant attempted to kill anyone during the com-
mission of the offense.

b. The defendant purposefully inflicted or attempted to
inflict a serious injury upon anyone during the commission
of the offense. "Serious injury" means death, permanent

‘ﬂ.r disability or disfigurement, protracted loss or impairment
’ of the function of any beody member or organ, an injury
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requiring extended treatment or a prolonged healing period, .
a disabling mental illness requiring extended treatment or
prolonged care, or an injury which at the time of deferment
‘0f judgment appears likely to result in any of the foregoing.

c. The defendant used, threatened to use or displayed
ir a threatening manner a dangerous weapon during the com-
mission of the offense. "Dangerous weapon" means any in-
strument or device designed primarily for use in inflicting
death or injury upon a human being or other living creature,
and which is capable of inflicting death upon a human being
when used in the manner for which it was designed. "Dangerous
weapon” also includes any instrument or device of any sort
whatsoever which is actually used in such a manner as to in-
dicate that the defendant intends to inflict death or serious
injury upon anyone and which, when so used, is capable of
inflicting death upon a human being.

d. The defendant kidnaped any person for ransom during
the commission of the offense.

e. During the commission of the offense the defendant
committed rape or sodomy by force or treat of force, committed
assault with intent t¢ commit rape by force or threat of
force, committed or attempted to commit rape of or sodomy
with a child twelve yvears of age or under, or committed a
violation of section seven hundred twenty-five point two
(725.2) of the Code with respect to a child twelve years of
age or under and which included any of the following- force .
or threat of force, fondling or touching the child in a lewd '
manner, or scliciting a sexual act with the childg.

f. The defendant has been previously convicted cf a felony.
"Felony" means a conviction in a court of this or any other
state or of the United States, of an offense classified as
a felony by the law under which he was convicted at the time
of his conviction.

g. Prior to the commission of the offense the defendant
had been granted a deferred judgment or similar relief, two
or more times anywhere in the United States.

h. Prior to the commission of the offense the defendant
had been granted a deferred judgment or similar relief in
a felony prosecution anywhere in the United States within
the preceding five years, measured from the date of granting
of deferment of judgment to the date ¢of commission of the
offense.

Any deferment of judgment under this subsection shall be
promptly reported to the supreme court administrator who shall
maintain a permanent record thereof including the name of
the defendant, the district court docket number, the nature
of the offense, and the date of the deferment. Before grant-
ing deferment in any case, the court shall request of the
supreme court administrator a search of the deferred judgment
docket and shall consider any prior record of a deferment
of judgment against the defendant. The permanent record pro-
vided for in this subsection shall constitute a confidential .
record exempted from public access under section sixty=-eight
A point seven (68A.7) of the Code and shall be available only
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to justices of the supreme court, district judges, district
@ associate judges, and judicial magistrates requesting |
information pursuant to this subsection. ‘

2. By record entry at time of or after sentencing, the 1
cocurt may suspend the sentence and place the defendant on
probation upon such terms and conditions as it may reguire. |

Before exercising either of the options contained in ‘
subsections one (1) and two (2) of this section, the court
shall first determine which of them will provide maximum |
opportunity for the rehabilitation of the defendant and
protecticon of the community from further offenses by the
defendant and others. 1In making this determination the court
shall consider the age of the defendant, his prior record
of convictions, if any, his employment circumstances, his
family circumstances, the nature of the cffense committed,
whether a dangerous weapon or force was used in the commis-~
sion ©of such offense, and such other factors as shall be ap-
propriate. The court shall file a specific written statement
of its reasons for and the facts supporting its decision to
defer judgment or to suspend sentence and its decision on
the length of probation.

Sec. 2. NEW SECTION. LENGTH OF PROBATION. The length
of the probation shall be for such term as the court may fix
but not to exceed five years if the offense is a felony or
unless the person is ordered placed under the superxvision
of the chief parole officer, in which case the term of

Q probation shall be determined by the board of parole and the
probation of the defendant shall be supervised by the chief
parole officer.

The length of the probaticn shall not be less than one
yvear and shall not be less than two yvears if the offense is
a felony. However, the court may subseguently reduce the
length of the probation if the court determines that the
purposes of probation have been fulfilled, as provided in
section six (6) of this Act.

In determining the length of the probation, the court shall
first determine what period is most likely to provide maximum
opportunity for the rehabilitation of the defendant, to allow
encough time to determine whether or not rehabilitation has
been successful, and to protect the community from further
offenses by the defendant and others.

Sec, 3. NEW SECTION. PRESENTENCE INVESTIGATION. Upon
a plea of guilty, verdict of guilty, or special verdict upon
which a judgment of conviction of any public offense may be
rendered, the court shall receive from the state and from
the defendant any information which may be offered which is
relevant to the guestion of sentencing. The court may con-
sider information from other sources, and may, if the of-
fense is a felony, order a presentence investigation to be
made.

The court may withhold execution of any judgment or sentence
for such time as shall be reasonably necessary for an

D investigation with respect to deferment of judgment or
suspension of sentence and probation. The investigation shall
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be made by a probation officer, by the agency in charge of .
parole agents, or by another appropriate agency, as deter-
mired by the court. .

Sec. 4. NEW SECTION. PRESENTENCE INVESTIGATION AND REPORT.
Whenever a presentence 1nvestigation is ordered by the court,
the investigator shall promptly inquire into the defendant's
characteristics, family and financial circumstances, needs,
ancé potentialities; his criminal record and scocial history;
the circumstances of the offense; the time the defendant has
been in detention; and the harm to the victim, his immediate
family, and the community. 21l lccal and state mental and
correctional institutions, courts, and police agencies shall
furnish to the investigator on request the defendant's criminal
record and other relevant information. With the approval
of the court, a physical examination of the defendant may
be ordered, or the defendant may be committed to a psychiatric
facility for an evaluation of his personality and mental
health. The results of any such examination shall be included
in the report of the investigator.

Sec. 5. NEW SECTION. REPORT CONFIDENTIAL. The court
may, in its discretion, make the presentence investigation
report or parts of it available to the defendant, or the court
may make the report or parts of it available while concealing
the identity of the person who provided confidential
information. The report of any medical examination or
psychiatriec evaluation shall be made available to the attcrney .
for the state and tc the defendant upon reguest. Such reports
shall be part of the record but shall be sealed and opened
only on order of the court. In any case where the defendant
is committed to the custodv cf the department of social ser-
vices, a copy of the presentence investigation report shall
be sent to the department at the time of commitment.

Sec. 6. NEW SECTION. DISCHARGE FROM PROBATION. t any
time that the court determines that the purposes of probation
have been fulfilied, the court may order the discharge of
any person from probation. At the expiration ¢©f the pericd
of probation, in cases where the court fixes the term of
probation, the court shall order the discharge of such person
from probation, and the ccurt shall forward to the governor
a recommencation for or against restoration of citizenship
rights to such person. A person whc has been discharged from
probation shall ne longer be held to answer Zor his offense.
Upon discharge from probation, if judgment has been deferred
under section one (1) of this Act, the court's criminal record
with reference to the deferred judgment shall be expunged.

The record maintained by the supreme court administrator
required by section one (1) of this Act shall not be expunged.
The court's record shall never be expunged in any other
circumstances except as provided in section six hundred two
point fifteen (602.15) of the Code.

Sec. 7. NEW SECTION. CUSTODY OF COURT PROBATIONER--RECORD
TO CHIEF PARQLE OFFICER. When probation is granted under .
section one (1) of this Act, the court shall order said per-
son committed to the custody, care, and supervision:
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l. 0f any suitable resident of this state; or

2. Of the chief parole officer. The chief parcle officer
shall not, however, accept the custody, care and supervision
of any person granted probation from a sentence to a term
in a county jail or any other person who in the judgment of
the chief parole officer could not be properly supervised.

In each case wherein the court shall order said person
committed to the custody, care, and supervision of the chief
parole officer, the clerk of the district court shall at once
furnish the chief parcle officer with certified copies of
the indictment oxr infoxmation, the minutes of testimony at-
tached thereto, the judgment entry if judgment is not de-
ferred, and the original mittimus., The county attorney shall
at once advise the chief parole officer, by letter, that the
defendant has been placed under the chief parole officer's
supervision and give to the chief parole officer a detailed
statement of the facts and circumstances surrounding the crime
committed and the record and history of the defendant as may
be known to him. If the defendant is confined in the county
jail at the time of sentence, the court may order him held
until arrangements are made by the chief parole officer for
his employment and he has signed the necessary probation
papers. If the defendant is not confined in the county jail
at the time of sentence, the court may order him to remain
in the county wherein he has been convicted and sentenced
and report to the sheriff as to his whereabouts.

Sec. 8. NEW SECTION. RESTITUTION.

1. As used 1n this section, unless the context otherwise
requires:

a. "Victim" means any person who has suffered pecuniary
damages as a result of the defendant's criminal activities.
However, with respect to any part of a victim's pecuniary
damages paid by an insurer, the insurer shall be regarded
as the victim only if the insurer has no right of subrogation
and the insured has no duty to pay the proceeds of restitu-
tion to the insurer.

b. "Pecuniary damages" means all damages which a victim
could recover against the defendant in a civil action arising
out of the same facts or event, except punitive damages and
damages for pain, suffering, mental anguish, and loss of
consortium. Without limitation, "pecuniary damages"” includes
damages for wrongful death.

c. "Criminal activities" includes any crime for which
there is a plea of guilty, verdict of guilty, or special
verdict upon which a judgment of conviction may be rendered
and any other crime committed after July 1, 1972 which is
admitted or not contested by the defendant, whether or not
prosecuted. However, "criminal activities" does not include
misdemeanors under chapter three hundred twenty-one (321)
of the Code.

d. "Restitution" means full or partial payment of pecuniary
damages to a victim.

2. It is the policy of this state that restitution be
made by each violator of the criminal laws to the victims
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of his criminal activities to the extent that the violator
is reasonably able to do so. This section shall be inter- .
pretea and admlnlsterea to effectuate this policy.

3. If the trial court exercises either of the sentencing
options under section one {l1) of this Act, the court shall
require as a condition of probation that the defendant, in
cooperation with the probation officer assigned to the de-
fendant, promptly prepare a plan of restituticn, including
a specific amount of restitution to each victim and a schedule
of restitution payments. If the defendant is presently unable
to make any restitution but there is a reasonable possibility
that the defendant may be able to do so at some time during
his probation period, the plan of restitution shall alsoc state
the conditions under which or the event after which the
defendant will make restitution. If the defendant believes
that he will not be able to make any restitution, he shall
so state and shall specify the reasons. If the defendant
believes that no person suffered pecuniary damages as a result
of the defendant's criminal activities, he shall so state.

4. The defendant's plan of restitution and the comments
of his probation officer shall be submitted promptly to the
court. The court shall promptly enter an order approving
the plan or modifying it and providing for restitution payments
to the extent that the defendant is or may become reasonably
abple to make restitution, taking into account the factors
enumeraged in subsection five (5) of this section. Compli-
ance with the plan of restitution as approved or modified
by the court shall be a condition of the defendant's proba-
tion. Restitution payments shall be made to the clerk un~
less otherwise directed by the court. The court thereafter
may modify the plan at any time upon the defendani's reguest
or upon the court's own motion. If the plan as approved or
modified does not require full payment of pecuniary damages
to all victims, or if the court determinres that the defendant
1s not able and will not be able to make any restitution at
any time during his probation perioé or that no person suf-
fered pecuniarv damages as a result of the defendant's crim-
iral activities, the court shall file a specific written
statement of its reasons for and the facts supporting its
action or determination.

5. The probation officer when assisting the defendant
in preoarlqg the plan of restitution, and the court before
approving or modifying the plan of restitution, shall consider
the physical and mental health and condition of the defendant,
his age, his education, his employment circumstances, his
potential for employment and vocational training, his family
circumstances, his financial condition, the number of victims,
the pecuniary damages of each victim, what plan of restituticn
will most effectively aid the rehabllltatlon of the defendant,
and such other factors as shall be appropriate. The proba-
tion officer shall attempt to determine the name and address
of each victim and the amount of his pecuniary damages.

6. The clerk shall mail to each known victim a copy of
the court’s order approving or modifying the plan of restitu-
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tion, including the court's statement, if any, under subsec-
0 tien four (4) of this section. ‘
) 7. At any time during the probation pericd the defendant
may request and the court shall grant a hearing on any mat-
ter related to the plan of restitution.

8. Failure of the defendant to comply with subsection
three (3) of this section or to comply with the plan of
restitution as approved ox modified by the court shall con-
stitute a violation of the conditions of probaticn. With-
out limitation, the court may modify the plan of restitution
or extend the pericd of time for restitution, but not beyong
the maximum probation period specified in section two {(2)
of this Act.

9. This section and proceedings under this section shall
not limit or impair the rights of victims to sue and recover
damages from the defendant in a civil action. However, any
restitution payment by the defendant to a victim shall be
set off against any judgment in favor of the wvictim in a civil
action arising out of the same facts or event. The fact that
restitution was regquired or made shall not be admissible as
evidence in a civil action unless offered by such defendant.

Sec. 9. Section two hundred forty-seven point six {(247.6),
Ccde 1573, is amended by adding the following new unnumbered
paragraph:

NEW UNNUMBERED PARAGRAPH. The rules and conditions of
parcle may require that restitution be made by the parclee

{’ to the victims who suffered pecuniary damages as a result
of the parolee's criminal activities. Words defined in section
eight (8) of this Act shall have the same meaning in this
paragraph.

Sec, 10. Section three hundred twenty-one point two hun-
dred eighteen (321.218), Code 1973, is amended to read as
follows:

321.218 DRIVING WHILE LICENSE DENIED, SUSPENDED, OR RE-
VOKED. Any perscn whose operator's or chauffeur's license,
or driving privilege, has been denied, canceled, suspended
or revoked as provided in this chapter, and who drives any
motor vehicle upon the highways of this state while such 1li-
cense or privilege is denied, canceled, suspended, or re-
voked, is guilty of a misdemeanor and upon conviction shall
be punished by imprisonment for not less than two days or
more than thirty days. The sentence imposed under this sec-
tion shall not be suspended by the court, notwithstanding
the provisions of section 24%-26¢ one (1) of this Act or any
other provision of statute. The department, upon receiving
the record of the conviction of any person under this section
upon a charge of driving a motor vehicle while the license
of such person was suspended or revoked, shall extend the
period of suspension or revocation fox an additional 1like
period, and the department shall not issue a new license
during such additional period.

Sec. 1ll. Section six hundred two point fifteen (602.15),

@ Code 1973, is amended to read as follows:
602.15 AMENDING OR EXPUNGING ENTRY. The record of any
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court proceedings is under the control of the court and,
except as provided in section six (6) of this Act, may be
amended Oor any entry therein expunged vefore it has been
signed by the judge or within sixty days thereafter.

Sec. 12. Section seven hundred eighty-nine point two
(788.2), Code 1973, is amended to read as follows:

785.2 JUDGMENT OF CONVICTION-~TIME FOR. Upon a plea of
guilty, verdict of gquilty, or a special verdict upon which
a judgment of conviction must may be rendered, the court nust
fix a time for pronouncing judgment, which must be at-ieast
three-dayo-after-thn-verdiet-ra-randerad ;- f-the-coure-rematns
tn-sessron-so-lengr-ors-té-noe;~as-remote-—a-time-es-can
reasonanlty-ke-atteowed;-but-in-ne-ease-can-tt-be-pronounced
tm-less-than-six-hours-after-the-vavrdiet-ts-rendared -uvniess
defencané-eonsent-therete within a reasonable time but not
less than eight days after the plea is entered or the verdict
is rendered, unless the defendant consents thereto.

Sec. 13. Section seven hundred eighty-nine point eleven
(789.11), Code 1973, is amended to read as follows:

78%.11 JUDGMENT ENTERED. If judgment is not deferred,
and no sufficient cause is shown why judgment should not be
pronounced, and none appears to the court upon the record,
judgment shall be rendered. 1In every case in which judgment
is entered, the court shall include in the judgment entry
the numper of the particular section of the Code under which
the defendant is sentenced.

Sec. 14. PROSECUTIONS PROHIBITED. The action of any court
in deferring judgment or conviction in a criminal case prior
to the effective date of this Act is valid. No person
previously prosecuted shall be tried, sentenced, or convicted
based on the same facts as in a prior prosecution on the
grounds that a sentence, conviction, or judgment as a result
of that prosecution was deferred, and the defendant was later
declared by the supreme court of this state tc be unauthorized
by law. This section shall not apply to any case in which
an appeal was pending on June 1, 1973,

Sec. 15. This section shall take effect July 1, 1974.
Section three (3) of this Act is amended to read as follcows:

PRESENTENCE INVESTIGATION. Upon a plea of guiltyv, verdict
of gquilty, or special verdict upon which a judcment of con-
viction of any public coffense may be rendered, the court shall
receive from the state and from the defendant any informaticn
which may be offered which is relevant to the guestion of
sentencing. The courti may consider information from other
sources, and may shall, if the offense is a felony, order
a presentence investigation to be made.

The court may withhold execution of any judgment or sentence
for such time as shall be reasonably necessary for an in-
vestigation with respect to deferment of judgment or suspen-
sion of sentence and probation. The investigation shall be
made by & probation officer, by the agency in charge of parole
agents, or by another appropriate agency, as determined by
the court,

Sec. 16. Sections two hundred forty-seven point twenty
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(247.20) and two hundred forty-seven point twenty-one (247.21),
Code 1973, are repealed.

2. By amending the title, page 1, line 1, by striking
everything after the word "Act" and inserting in lieu thereof
the words "relating to sentencing in criminal cases; relating
to probation and the conditions thereof; providing a procedure
for restitution as a condition of probation; providing a pro-
cedure for deferring judgment in particular cases; relating
to the conditions of parole; and providing procedures nec-
essary thereto."
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