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HOUSE FILE 2269

AN ACT

PROVIDING FOR THE REGULATION OF BUSINESS ENTITIES, INCLUDING

BUSINESSES PROVIDING FOR CEMETERY AND FUNERAL MERCHANDISING

AND SERVICES, BUSINESS PROMOTIONS AND CONTRACTS, AND

BUSINESSES PROVIDING CONTINUING CARE OR ADULT CONGREGATE

LIVING SERVICES, AND PROVIDING PENALTIES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

DIVISION I

CEMETERY AND FUNERAL MERCHANDISING AND SERVICES

Section 1. Section 523A.102, subsection 22, Code 2003, is

amended by striking the subsection.

Sec. 2. Section 523A,501, subsection 6, Code 2003, is

amended to read as follows:

6. If no denial order is in effect and no proceeding is

pending under section 523A.503, the application becomes

effective at noon of the thirtieth day after a completed

application or an amendment completing the application is

filed, unless waived by the applicant. The commissioner may

specify an earlier effective date. Automatic effectiveness

under this subsection shall not be deemed approval of the

application. If the commissioner does not grant the permit,

the commissioner shall notify the person in writing of the

reasons for the denial. The-perm±t-shaii-d±se±ose-on-its-faee

fche-permit-hoider-'-s-erapieyeif-or-the-estabiishment-on-whose

behaif-the-appiieant-wiii-be-making-er-attempting-te-make

saiesT-the-permifc-nambeifT-and-the-expiration-dateT

Sec. 3. Section 523A.502, subsection 7, Code 2003, is

amended to read as follows:
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7. A sales permit is not assignable or transferable. A

permit-hoidejf An establishment selling all or part of a its

business to a purchaser shall cancel the establishment's sales

permit and-the, The purchaser shall apply for a new sales

permit in the purchaser's name within thirty days of the sale.

DIVISION II

BUSINESS PROMOTIONS AND CONTRACTS

Sec. 4. Section 22.7, subsection 42, Code Supplement 2003,

is amended to read as follows:

42. Information obtained by the commissioner of insurance

in the course of an investigation as provided in section

502.603T-523BTe7 or 523C.23.

Sec. 5. Section 523B.1, subsection 1, Code 2003, is

amended by striking the subsection.

Sec. 6. Section 523B.1, subsection 3, paragraph a,

unnumbered paragraph 1, Code 2003, is amended to read as

follows:

"Business opportunity" means an opportunity to start a

business according to the terms of a contract ©r-agreementr

between a seller and purchaser--express-or-a:mpiied7-©ifaiiy-©if

in-wpitiRg7-at in which the purchaser provides an initial

investment exceeding five hundred dollarsT-wheifej_ the paifties

agifee seller represents that the seller or a person

recommended by the seller is to provide to the purchaser any

products, equipment, supplies, materials, or services for the

purpose of enabling the purchaser to start a the business7_^

and the seller represents, directly or indirectly, orally or

in writing, any of the following:

Sec. 7. Section 523B.1, subsection 3, paragraph b,

subparagraph (5), Code 2003, is amended to read as follows:

(5) The renewal or extension of a business opportunity

eontraet-or-agreement entered into under this chapter or prior

to July 1, 1981.

Sec. 8. Section 523B.1, Code 2003, is amended by adding

the following new subsection:

NEW SUBSECTION. 3A. "Contract" means any agreement

between parties which is express or implied, and which is made

orally or in writing.

Sec. 9. Section 523B.1, subsection 4, unnumbered paragraph

1, Code 2003, is amended to read as follows:
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"Franchise" means a contract er-agreement between a seller

and a purchaser7-express-©r-±mpiied7-eraiiy-or-tn-writtng7

where the parties agree to both all of the following:

Sec. 10. Section 523B.1, subsections 9, 10, and 12, Code

2003, are amended to read as follows:

9. "Person" means an-±ndiv±daai7-e©rporafcton7-trast7

partnership7-±ne©rp©ifated-©r-anine©rp©rated-ass©e±dti©n7-©r

any-©fcher-±ega±-entity7-pr©vi:ded7-h©wever7-pers©n the same as

defined in section 4.1, except that it does not include a

government or governmental subdivision or agency.

10. "Purchaser" means a person who enters into a contract

©r-agreement for the acquisition of a business opportunity or

a person to whom an offer to sell a business opportunity is

directed.

12. "Sale" or "sell" includes every contract ©r-agreement

©€ for sale, contract to sell, or disposition of, a business

opportunity or interest in a business opportunity for value.

Sec. 11. Section 523B.2, subsections 1 through 7, Code

2003, are amended by striking the subsections.

Sec. 12. Section 523B.2, subsection 8, paragraphs a and b.

Code 2003, are amended to read as follows:

1. DISCLOSURE DOCUMENT REQUIRED. A person required to

file an irrevocable consent to service of process with the

secretary of state as a seller as provided in section 523B.2A

shall not act as seller in the state

fiT—it-is-aniaw£a±-t©-©€€er-©if-sei±-a-business-©pp©rfcuna:fcy

reqaired-bo-be-regtstered-parsuanfe-to-this-ehapbeff unless the

person provides a written disclosure document as-biied-ander

sabseebi©n-2-is-deiivered to each purchaser. The person shall

deliver the written disclosure document to the purchaser at

least ten business days prior to the earlier of the

purchaser's execution by-a-parehaser of a contract ©r

agreement imposing a binding legal obligation on the purchaser

or the payment by a purchaser of any consideration in

connection with the offer or sale of the business opportunity.

bT 2. DISCLOSURE DOCUMENT COVER SHEET. The disclosure

document shall have a cover sheet which is-enbib±ed7 shall

consist of a title printed in bold and a statement. The title

and statement shall be in at least ten point b©±d type7

^BiSebeSHHE-REeHiRfiB-B¥-ieWA-bftWT" and shall appear as

follows:
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DISCLOSURE REQUIRED BY IOWA LAW

Under-the-fcifcie-sha±±-appeaif-fche-€©±±©wing-statement-tn-at

ieast-ten-p©int-type-r—"The The registration of this business

opportunity does not constitute approval, recommendation, or

endorsement by the state of Iowa. The information contained

in this disclosure document has not been verified by this

state. If you have any questions or concerns about this

investment, seek professional advice before you sign a

contract or make any payment. You are to be provided ten (10)

business days to review this document before signing a

contract ©r-agreement or making any payment to the seller or

the seller's representafciveT" representative.

The seller's name and principal business address, along

with the date of the disclosure document, shall also be

provided on the cover sheet. No other information shall

appear on the cover sheet.

3. DISCLOSURE DOCUMENT CONTENTS. A disclosure document

shall be in one of the following forms;

a. A uniform franchise offering circular prepared in

accordance with the guidelines adopted by the North American

securities administrators association, inc., as amended

through the effective date of this Act.

b. A disclosure document prepared pursuant to the federal

trade commission rule relating to disclosure requirements and

prohibitions concerning franchising and business opportunity

ventures in accordance with 16 C.F.R. § 436.

c. A form that includes all of the following:

Sec. 13. Section 523B.2, subsection 8, paragraph c,

unnumbered paragraph 1, Code 2003, is amended by striking the

unnumbered paragraph.

Sec. 14. Section 523B.2, subsection 8, paragraph c,

subparagraph (13), Code 2003, is amended by striking the

subparagraph.

Sec. 15. Section 523B.2, subsection 8, paragraph c,

subparagraphs (17), (18), (19), and (20), Code 2003, are

amended to read as follows:

(17) A statement describing any contractual restrictions,

prohibitions, or limitations on the purchaser's conduct.

Attach a copy of all business-©pp©rfc«n±ties-and-©theif

contracts ©t-agreemenfcs proposed for use or in use in this
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state including, without limitation, all lease agreements,

option agreements, and purchase agreements.

(18) The rights and obligations of the seller and the

purchaser regarding termination of the business opportunity

contract er-agreement.

(19) A statement accurately describing the grounds upon

which the purchaser may initiate legal action to terminate the

business opportunity contract er-agireemeRt.

(20) A copy of the most recent audited financial statement

of the seller, prepared within thirteen months of the first

offer in this state, together with a statement of any material

changes in the financial condition of the seller from that

date. The-administrator-may-ai±ow~the-se±±eif-fco-sabmit-a

iimifced-ffeview-in-ORder-to-safeisfy-the-ifeqtttifements-of

subparagpaph-tiStT

Sec. 16. Section 523B.2, subsection 8, paragraph c,

subparagraph (25), Code 2003, is amended by striking the

subparagraph.

Sec. 17. Section 523B.2, subsection 9, paragraphs a and b.

Code 2003, are amended to read as follows:

a. it-is-ttniawftti-to A person shall not offer or sell a

business opportunity ifequii?ed-fco-be-^egistered unless the a

business opportunity contract ©r-agifeement is in writing and a

copy of the contract or-agreement is given provided to the

purchaser at the time the purchaser signs executes the

contract oe-agreement.

b-—The-eontraefc-or-agreemenfc-is-sub^eet-fce-fehis-ehapteif

and-seefcion-?i4T±6T

Sec. 18. Section 523B.2, subsection 9, paragraph c,

unnumbered paragraph 1, Code 2003, is amended to read as

follows:

e©ntifaebs-©p-agifeements A business opportunity contract

shall set forth in at least ten point type or equivalent size,

if handwritten, all of the following:

Sec. 19. Section 523B.2, subsection 10, Code 2003, is

amended by striking the subsection.

Sec. 20. NEW SECTION. 523B.2A SERVICE OF PROCESS —

IRREVOCABLE CONSENT.

A seller shall file an irrevocable consent with the

secretary of state. The seller shall file the irrevocable
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consent prior to executing a business opportunity contract or

engaging in the sale'of a business opportunity in this state.

The irrevocable consent shall appoint the secretary of state

to be the seller's attorney to receive service of any lawful

process in a noncriminal suit, action, or proceeding against

the seller or the seller's successor, executor, or

administrator which arises under this chapter after the

irrevocable consent has been filed. The irrevocable consent

shall have the same force and validity as if the seller were

served service of process personally.

Sec. 21. Section 523B.3, Code 2003, is amended to read as

follows:

523B.3 EXEMPTIONS FROM RE6iSTRATiON-ANB-BiSGbeSHHE

REQUIREMENTS — BURDEN OF PROOF.

1. EXEMPTieNSv The following business opportunities are

exempt from the requirements of section 523B.2:

a. The offer or sale of a business opportunity if the

purchaser is a bank, savings and loan association, trust

company, insurance company, credit union, or investment

company as defined by the federal Investment Company Act of

1940, a pension or profit-sharing trust, or other financial

institution or institutional buyer, or a broker-dealer

registered pursuant to chapter 502, whether the purchaser is

acting for itself or in a fiduciary capacity.

b. The ̂  offer or sale of a business opportunity which is

defined-as a franchise andee-seefeion-523BTi7-sabseeti©n-4,

provided that the seller delivers to each purchaser at the

earlier of the first personal meeting between the seller and

the purchaser, or ten business days prior to the earlier of

the execution by a purchaser of a contract or-agreement

imposing a binding legal obligation on the purchaser or the

payment by a purchaser of any consideration in connection with

the offer or sale of the business opportunity, one of the

following disclosure documents;

(1) A uniform franchise-offering circular prepared in

accordance with the guidelines adopted by the North American

securities administrators association, inc., as amended

through September 21, 1983.

(2) A disclosure document prepared pursuant to the federal

trade commission rule entitled "Disclosure requirements and
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prohibitions concerning franchising and business opportunity

ventures", 16 C.F.R. § 436 (1979).

For the purposes of this paragraph "b", a personal meeting

means a face-to-face meeting between the purchaser and the

seller or their representatives, which is held for the purpose

of discussing the offer or sale of a business opportunity.

The-adminisfcrat©r-may-by-ra±e-ad©pfc-any-amendment-t©-the

ttRi€©rm-franeh±se-©ffertRg-eirett±ar-that-has-been-ad©pted-by

fche-N©Rbh-Aifieif±eaR-seearittes-adm±Ristrat©i?s-ass©eiafei©RT

tReT7-05?-any-aRieRdment-t©-the-d3:se±©9are-d©ettmeRt-prepared

piirsaaRfc-t©-the-€ederai-trade-e©mmiss±OR-ruie-entit±eel

^Bisei©saife-requiremeRts-aRd-pr©h±bit±©RS-e©neerniRg

fraRehisiRg-aRd-bttsiRess-©pp©RfcaRity-veRfeare9"7-i6-eTPTRT-S

436-fi9?9t7-that-has-beeR-adopted-by-the-€ederai-trade

e©mmissi©RT

c. The offer or sale of a business opportunity for which

the cash payment made by a purchaser does not exceed five

hundred dollars and the payment is made for the not-for-profit

sale of sales demonstration equipment, material, or samples,

or the payment is made for product inventory sold to the

purchaser at a bona fide wholesale price.

dr—The-©ffer-©r-sa±e-©f-a-basiness-©pp©rtaRi:ty-whieh-the

admtRisbrat©r-exempbs-by-order-©r-a-eiass-©f-ba9±Ress

©pp©rtaRtttes-whieh-bhe-adm±R±sbrat©r-exempbs-by-raie-ap©R-bhe

fiRdiRg-thab-the-exempti©n-w©aid-R©t-be-e©Rbrary-b©-pabiie

tRteresb-aRd-thab-registrat±©R-w©a±d-R©t-be-Reeessary-©r

appr©priate-£©r-the-pr©teeb±©R-©f-parehasersT

2_—BENfA&-eR-REVeeATieN-eP-EXSMPT5eNST

At—i€-the-pabiie-iRberest-©f-bhe-pr©teett©R-©f-parehasers

s©-reqaires7-bhe-adrainisbrat©r-raay-by-©rder-deRy-©r-rev©be-aR

exerapti©R-speei€ied-in-bh±s-seet±oR-with-respeet-t©-a

partteaiar-©€feriRg-©t-©ne-©r-m©re-bas±Ress-opp©rtuRit±esT—Ar

©rder-shaii-R©b-be-eRtered-wibh©ab-appr©priabe-pri©r-Rotiee-b©

aii-i:Rterested-partie97-©pp©rtaRity-€©r-heariRg7-aRd-wri:bbeR

fiRdiRgs-©€-§aeb-aRd-e©Reiusi©Rs-©€-iawT

br—if-bhe-pab±±e-±Rberest-©r-the-pr©beebi©n-©€-parchasers

s©-reqaires7-bhe-admiRistrat©r-may-by-©rder-sammariiy-deRy-©r

rev©ke-aRy-©f-the-speeifi:ed-exempb3:©ns-peRding-f iRai

determiRabi©n-©f-aRy-pr©eeediRgs-ander-bhts-seeti©RT—Hp©R

eRtry-©f-the-©rder7-the-adm±R±strab©r-shaii-pr©mpt±y-R©tify
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aii-infeeresfced-parfcies-fehat-it-has-been-enteifed-and-of-the

reasons-€o5f-entering-the-ordeif-and-that-wi:th±n-f i€teen-days-o€

the-ifeeeipt-©€-a-wifitten-ifeqttesb-the-mafcfceif-wi±i-be-sefc-down

foif-hearingT—f£-a-heafing-±s-n©fe-ifeqaesfced-fche-oifdeff-shaii

ifemain-in-e€€eet-ttnt±i-ib-is-m©dified-©r-vaeated-by-fche

admin±strab©ifT—if-a-hea5ftng-is-ifeqttesfeed-©if-©rdeifed7-fche

adm±ntsfcifat©if-shaii-R©fc-m©dify-©r-vaeate-the-©rder-©r-extend

it-antii-f ina±-dete5Mfiinafci©RT

©T—AR-©ffdeR-andeR-fchis-seeti©n-shaii-n©t-©peRate

refeif©aet5:veiyT

dT—A-peRs©n-d©es-n©b-vi©±afce-seefci©R-523BT2-by-ifeas©n-©f

an-©§fer-©r-saie-e€€eebed-af feeif-the-entRy-©§-an-©ffdeif-andeif

paRagffaph-"b^-if-fche-peifs©n-susfcains-fche-baRden-©f-pif©©€-that

bhe-pei?s©n~d±d-n©t-}tnow7-and-±n-the-e*ereise-©€-ifeas©nabie

eaRe-e©aid-n©t-have-kn©wn7-©€-the-©RderT

3t—BHRBEN-0P-PR00Pt ^ In an administrative, civil, or

criminal proceeding related to this chapter, the burden of

proving an exemption, an exception from a definition, or an

exclusion from this chapter, is upon the person claiming it.

Sec. 22. Section 523B.7, subsection 1, paragraph a. Code

2003, is amended to read as follows:

aT A person who violates the requirements for disclosure

or for the contents of a business opportunity contract

pursuant to section 523B. 27-subseeti©n-i7-97-©if-97 is liable

to the purchaser in an action for recision of the agreement

contract, or for recovery of all money or other valuable

consideration paid for the business opportunity, and for

actual damages together with interest as determined pursuant

to section 668.13 from the date of sale, reasonable attorney's

fees, and court costs.

Sec. 23. Section 523B.7, subsection 1, paragraphs b and c.

Code 2003, are amended by striking the paragraphs.

Sec. 24. Section 523B.7, subsection 4, Code 2003, is

amended to read as follows:

4. The-rights-and In addition to any remedies avaiiabie

punsttant-fc©-fch±s-ehapfcen-are-in-add±t±©R-t©-any-©the3f-if±ghfes

©n-neraedies-thafc-may-exisfc-at provided by law ©n-in-eqtt±ty_j a

person injured by a violation of this chapter may bring a

civil action and recover damages or obtain other appropriate

relief including injunctive or other equitable relief. If the
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person is the prevailing party, the person shall be awarded

court costs, reasonable attorney fees, and expert fees which

shall be taxed as part of the costs of the action.

Sec. 25. Section 523B,11, Code 2003, is amended to read as

follows:

523B.11 PENALTIES.

1. a_j_ A seller who willfully violates the requirements

for disclosure or for the contents of a business opportunity

contract pursuant to section 523B.2, s«bseetton-±7-87-©ir-97-©if

who provides misleading advertising as provided in section

523B.12, sttbseefci©R-27 who willfully violates a rule under

this chapter, or who willfully violates an order of which the

person has notice, ©r-wh©-v±©±afces-seeti©R-523BT±27-9ubseeti©n

i7-bn©wing-thafc-the-sfcatefflent-fflade-was-faise-©ff-mis±ead±ng-in

aRy-mafeeriai-respeefc7 upon conviction, is guilty of a class

"D" felony. Otherwise, a person who violates a rule adopted

or order issued under this chapter is, upon conviction, guilty

of an aggravated misdemeanor. Each of the acts specified

constitutes a separate offense and a prosecution or conviction

for any one of such offenses does not bar prosecution or

conviction for any other offense.

2. A business opportunity contract is subject to section

714.16.

3. A seller who willfully uses any device or scheme to

defraud a person in connection with the an advertisement,

offer to sell or lease, sale, or lease of a business

opportunity, or who willfully violates any other provision of

this chapter, except as provided in sabseeti©ns-i-and-37

subsection 1, is, upon conviction, guilty of a fraudulent

practice as provided in chapter 714.

3t—A-sei±eif-wh©-vi©iates-a-ifaie-©if-©rder-ad©pted-©r-issaed

andeir-th±s-ehapter-is7-ap©n-eonv±efci©n7-gai±fcy-©f-an

aggi?avated-misdemean©rT

4t—The-administrator-may-ifef er-avai±abie-ev±denee

e©neeffning-a-p©ss±b±e-vt©±ation-©f-fchis-ehapfceif-©if-©f-a-ffaie

©r-©ifdeif-issaed-undeif-this-ehapfceir-t©-the-att©ifney-geReraiT

The-att©ifney-geneifa±7-with-©r-wifch©at-saeh-a-ifef ei?i?ai7-may

tnstitate-appif©piftate-erim±nai-pif©eeedings-©5r-may-diifeefc-the

ease-t©-fche-appif©pifiate-e©anty-afct©5fney-t©-iRstitate

appyopriafce-eriminai-pifoeeedingsT
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Sec. 26. Section 523B.12, subsections 1, 2, and 3, Code

2003, are amended to read as follows:

1. MISLEADING PifciNSS STATEMENTS, it-is-uniawfai-to A

person shall not make or cause to be mader a misleading

statement in a disclosure document fi±ed-with-the

administrafeeir required pursuant to section 523B.2 or in a

proceeding under this chapter7-a-gtafeement-wh±eh-tS7~afe. The

statement shall be deemed to be misleading if any of the

following apply;

a. At the time and in the light of the circumstances under

which it is made, the statement is false or misleading in a

material respect oif7-iR-e©Rneetion-with-saeh-a-sfeatement7-to

om±t-to-state_^

b. An omission of a material fact necessary in order to

make the statement made, in the light of the circumstances

under which it is made, not misleading.

2t—HNLAWPHb-REPRESENTATieNST—The-faefc-thafc-an-app±ieati©n

Potp-regirsfcifation-has-been-f iied-or-fche-faet-that-a-business

oppo5ftttnity-is-ef€eefciveiy-i?egistei?ed-does-not-eonsfeibute-a

Pinding-by-the-administifater-fchat-a-doetimeRt-f iied-under-this

ehapfcer-a:s-trtte7-eompiete7-aRd-ftot-m±sieadingT—The-faeb-bhafc

an-appiieafcton-f©i?-regi:sti?afc±on-has-been-Pi±ed7-thab-a

basiness-©pp©rtun±by-irs-effeefeiveiy-5?egistered7-©i?-bhat-an

exempfci©n-©5f-exeepfei©n—5:s-avaiiabie-f©5f-a-business-©pp©fbanity

does-not-mean-thafc-the-administifat©if-has-passed-in-any-way

ttpoR-the-meffits-©if-qaaitfieafc±©ns-©f7-©r-ffee©fflmended-©if-g±ven

approva±-fe07-a-pei?s©n-oif-basiness-©pp©rtun±tyT—ifc-is-aniawfai

to-make7-©r-eaase-t©-be-made7-t©-a-pttrehase5?7-any

represenfcafei©n-ine©ns±stenfc-with-fchis-sabseet±©nT

^ ADVERTISING, it-ig-aniaw€ui-for-a A seller shall
not, in connection with the offer or sale of a business

opportunity in this state, b© publish, circulate, or use

advertising which contains an untrue statement of a material

fact or omits to state a material fact necessary in order to

make the statements made, in the light of the circumstances

under which they are made, not misleading.

Sec. 27. Section 523B.12, subsection 4, unnumbered

paragraph 1, Code 2003, is amended to read as follows:

it-is-ttn±aw€u±-f©if-a-btts±ness-©pp©iftttRity A seller fc© of a

business opportunity shall not do any of the following:
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Sec. 28. Section 523B.12, subsection 4, paragraphs d, f,

h, and j. Code 2003, are amended to read as follows:

d. Misrepresent the training and management assistance

available to the business-opportanity purchaser.

f. Misrepresent, by failure to disclose or otherwise, the

termination, transfer, or renewal provision of a business

opportunity agifeemenfc contract.

h. Assign a so-called exclusive territory encompassing the

same area to more than one business-oppoifbantty purchaser.

j. Provide merchandise, machines, or displays of a brand

or kind substantially different from or inferior to those

promised by the business-epperfcunity seller.

Sec. 29. Section 523B.13, subsections 5 and 6, Code 2003,

are amended by striking the subsections.

Sec. 30. DIRECTIONS TO CODE EDITOR. The Code editor is

directed to renumber Code chapter 523B, transferring the

chapter from title XIII, subtitle 1, insurance and related

regulation, to title XIII, subtitle 5, regulation of

commercial enterprises.

Sec. 31. Sections 523B.5, 523B.8, and 523B.10, Code 2003,

are repealed.

DIVISION III

CONGREGATE CARE OR SENIOR ADULT CONGREGATE LIVING SERVICES

Sec. 32. Section 523D,2, Code 2003, is amended to read as

follows:

523D.2 PibiN6-WiTH-BiV5SieN-eP-fNSHRANeE APPLICATION OF

CHAPTER.

A-pefs©n-shaii-not7-as This chapter applies to a providery

enfcer-infee who executes a contract to provide continuing care

or senior adult congregate living services in a facility, or

extend the term of an existing contract to provide continuing

care or senior adult congregate living services in a facility,

if the contract requires or permits the payment of an entrance

fee to any a person, and the any of the following apply;

1. The facility is or will be located in this statey-er

the_^

2. The provider or a person acting on the provider's

behalf solicits the contract within this state for a facility

located in this state and the person to be provided with

continuing care or senior adult congregate living services
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under the contract resides within this state at the time of

the solicitationT-uniess-fche-person-has-fiied-with-the

division-ef-insttranee-ef-fche-department-of-eommereer-a-eurrent

dise±osure-statement-whieh-meets-the-reqairements-o€-seeti©n

§23Bt3 . The-diseiosttife-stafeement-sha±±-be-aeeofflpanied-by-a

one-hundred-doiiar-fiitng-f ee-as-a-eondibiron-©f-f iitng-and

eompiianee-with-this-seeti©nT

Sec. 33. NEW SECTION. 523D.2A ANNUAL CERTIFICATION.

On or before March 1 of each year, a provider shall file a

certification with the commissioner in a manner and according

to requirements established by the commissioner. The

certification shall be accompanied by a one hundred dollar

administrative fee. The certification shall attest that

according to the best knowledge and belief of the attesting

party, the facility administered by the provider is in

compliance with the provisions of this chapter, including

rules adopted by the commissioner or orders issued by the

commissioner as authorized under this chapter. The attesting

person may be any of the following:

1. A person serving as the president or chief executive

officer of a corporation.

2. A person acting as the general partner of a limited

partnership.

3. A person acting as the general partner of a limited

liability partnership.

4. A person acting in a fiduciary capacity or as a trustee

on behalf of a provider.

5. A person who is a manager of a limited liability

company.

Sec. 34. Section 523D.3, subsection 1, Code 2003, is

amended by adding the following new paragraph;

NEW PARAGRAPH, n. A description of transactions in which

the provider obtains real or personal property or construction

services from any of the following:

(1) The developer of the facility, or a person who is

under the control of the developer.

(2) If the provider is a business entity, any person

holding an executive position in the business entity,

including but not limited to a member of a board of directors

or an officer of a corporation, a manager of a limited
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liability company, a general partner of a limited partnership,

or a trustee of a trust.

(3) If the provider is a business entity, any person who

holds a ten percent or greater equity or beneficial interest

in the business entity.

(4) Any person who directly or indirectly by acting

through one or more intermediaries controls management

decisions of the facility.

A transaction shall include each purchase or lease of real

property or personal property by the provider, and any

construction services provided to the provider. The

description shall include transactions which have occurred or

which are planned to occur. The description shall also

include whether the terms of the transaction were or will be

on terms which are at least as favorable to the provider as

those terms which would be generally available from an

unaffiliated third party.

Sec. 35. Section 523D.3, subsections 2 through 4, Code

2003, are amended to read as follows;

2. The provider shall fiie-with-the-insaranee-divisien-

anntta±±y-wifchin-five-months-€oiiowing-the-end-©f-the

provtdep-^s-fisea±-year7 prepare an annual disclosure statement

which shall contain the information required by this chapter

for the initial disclosure statement. The annual disclosure

statement shall also be accompanied by a narrative describing:

a. Any material differences between the pro forma cash

flow projection filed prepared pursuant to this chapter as

part of the most recent annual disclosure statement and the

actual results of operations during the fiscal year, if the

material differences substantially affect the financial safety

or soundness of the community.

b. A revised pro forma cash flow projection for the next

fiscal year.

2A. The provider shall prepare the annual disclosure

statement not later than five months following the end of the

provider's fiscal year. The provider shall retain a record of

each annual disclosure statement prepared under this section

for at least five years.

3. in-the-event ̂  an amendment is f±±ed-w±th-the-div±sion

©€-insapanee prepared pursuant to subsection 4, the provider
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shall deliver a copy of the amendment or the amended

disclosure statement to a prospective resident and to a

prospective resident's personal representative if one is

appointed prior to the provider's acceptance of part or all of

the entrance fee or the execution of the continuing care or

senior congregate living services contract by the prospective

resident.

4. in-addttion-to-fiiing-fche-annuai-diseiesaife-statementr

the The provider may amend its ettifi?ent±y-f±±ed current annual

disclosure statement at any other time if, in the opinion of

the provider, an amendment is necessary to prevent the

disclosure statement and annual disclosure statement from

containing any material misstatement of fact or omission to

state a material fact required to be included in the

statement. The amendment or amended disclosure statement

shall be €iied-wtth-the-d±visi:©n-©§-insuranee-be€©i?e-the

sfcafcefflenfc-is-deliveifed kept with the records of the provider's

annual disclosure statements. The provider shall deliver a

copy of the amendment to a resident or prospective resident

and a personal representative of a resident or prospective

resident and-is-subgeet-fco-aii-the-requirementST-inelading

th©se-as-t©-e©nfeent-and-de±ivei?y7-©€-this-ehapfcer in the same

manner as the annual disclosure statement.

Sec. 35. Section 523D.4, subsection 2, Code 2003, is

amended to read as follows;

2. A provider shall not fiie-with-fche-dtv±st©n-©f

insaifanee-©i?-make7 publish, disseminate, circulate, or deliver

to any person or place before the public, or cause, directly

or indirectly, to be made7 published, disseminated,

circulated, or delivered to any person or placed before the

public, a financial statement which does not meet generally

accepted accounting principles.

Sec. 37. Section 523D.5, subsection 1, unnumbered

paragraph 1, Code 2003, is amended to read as follows:

A provider shall not enter into a contract to provide

continuing care or senior adult congregate living services

that applies to a living unit that is part of a new facility

or proposed expansion that is or will be located in this state

unless the pei?9©n-has--subm±bted-an-app±ieati©n-©n-a-§©rm-as

reqaired-by-bhe-dtvtsi©R-©f-insmfanee-aee©mpanied-by-a-€ee-©€
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two-handped-€i€ty-doi±arsT—?he-appiieati©n-at-a-minim«ffl-ffltisfe

ineittde provider has prepared or acquired all of the following

information:

Sec. 38. Section 523D.5, subsection 1, paragraphs d

through f. Code 2003, are amended to read as follows:

d. A statement of financial feasibility for the new

facility or proposed expansion in-a-fo5rm-sat±s€aetoiry-fc©-the

commissionerT which includes a statement of future funding

sources and shall identify the qualifications of the person or

persons preparing the study.

e. A statement of the market feasibility for the new

facility or proposed expansion in-a-form-satisfaefcopy-feo-the

©©ramtssioneif- which identifies the qualifications of the

person or persons preparing the study.

f. If the new facility or proposed expansion offers a

promise to provide nursing or health care services to

residents in the future pursuant to contracts effective for

the life of the resident or a period in excess of one year in

consideration for an entrance fee, an actuarial forecast in-a

foiMii-sati:s€aefcory-feo-fche-e©mmiss±oneif7 which identifies the

qualifications of the actuary or actuaries preparing the

forecast.

Sec, 39, Section 523D.5, subsection 2, paragraphs a and b.

Code 2003, are amended to read as follows:

a, Existing-faeiiifeiesT—if-a-filing-is-made-ander-fchis

seefct©n-§or For an expansion of an existing facility, the

determination of feasibility shall be based on consolidated

information for the existing facility and the proposed

expansion.

b. New-faeiiitiesT—if-a-fiitng-is-made-under-fchis-seefcion

for For a new facility, not part of an existing facility that

will be constructed in more than one stage or phase, the

initial stage or phase must evidence feasibility independent

of any subsequent stage or phase and contain all of the

facilities or components necessary to provide residents with

all of the services and amenities promised by the provider.

Sec, 40. Section 523D.5, subsection 3, unnumbered

paragraph 1, Code 2003, is amended to read as follows:

New construction shall not begin until the-fiiing-reqaired

by-this-section-has-been-made-and at least fifty percent of
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the proposed number of independent living units in the initial

stage or phase have been reserved pursuant to executed

contracts and at least ten percent of the entrance fees

required by those contracts are held in escrow pursuant to

this chapter. However, the requirements of this subsection

may be waived by the commissioner by rule or order upon a

showing of good cause.

Sec. 41. Section 523D.5, subsection 3, paragraph a. Code

2003, is amended to read as follows:

a. Secured financing adequate in an amount and term to

complete the project desertbed-tn—bhe-fi±ing-5fequ±ifed-by-this

section.

Sec. 42. Section 523D.5, subsection 4, Code 2003, is

amended to read as follows:

4. ESCROW REQUIREMENTS. Unless pi?o©t-has-been-submitbed

to-the-eoffiffiissioner-that conditions for the release of

escrowed funds set forth in this section have already been

met, the provider shall establish an interest-bearing escrow

account at a state or federally regulated financial

institution located within this state to receive any deposits

or entrance fees or portions of deposits or fees for a living

unit which has not been previously occupied by a resident for

which an entry fee arrangement is used. The escrow account

agreement shall be entered into between the financial

institution and the provider with the financial institution as

the escrow agent and as a fiduciary for the resident or

prospective resident. The agreement shall state that the

purpose of the escrow account is to protect the resident or

prospective resident and that the funds deposited shall be

kept and maintained in an account separate and apart from the

provider's business accounts.

Sec. 43. Section 523D.5, subsection 5, paragraph c,

unnumbered paragraph 1, Code 2003, is amended to read as

follows:

Except as provided by paragraphs "a" and "b", amounts held

in escrow shall not be released oniy-apon-apptovai-of-the

eominissioneifT—The-eomm±ss±©ner-sha±±-appifove-the-reiease-of

fands-on±y-«p©n-a-defeeffminafc±©n-that unless at least one of

the following conditions has been satisfied:
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Sec. 44, Section 523D.5, Code 2003, is amended by adding

the following new subsection:

NEW SUBSECTION. 6. RETENTION OF RECORDS. The provider

shall maintain information required by this section for at

least five years. The information shall be made available for

inspection during normal business hours.

Sec. 45. Section 5230.8, subsection 1, Code 2003, is

amended to read as follows:

1. A person who w±±i§tti±y-and-kn©wing±y violates a

provision of this chapter or a rule adopted or order entered

pursuant to this chapter7-upon-eonvtet±©n7-±s-guiity-©f-an

aggravated-misdemean©5f commits a fraudulent practice as

provided in chapter 714.

Sec. 46. Section 5230.10, Code 2003, is amended to read as

follows;

5230.10 RULES.

The division of insurance may adopt rules pursuant to

chapter 17A as necessary and appropriate to implement this

chapter, and may make further recommendations to the general

assembly for the protection of residents and prospective

residents of facilities required-t©-fiie-an-annuai-dise±©sttife

sfeafceraenfc under this chapter.

Sec. 47. Section 5230.12, subsection 1, Code 2003, is

amended by striking the subsection.

Sec. 48. Section 5230.12, subsection 2, unnumbered

paragraph 1, Code 2003, is amended to read as follows;

The commissioner ©if-the-afct©i?ney-geneirai may, for the

purpose of discovering or investigating violations of this

chapter or rules adopted pursuant to this chapter do any or

all of the following:

Sec. 49. Section 5230.12, subsection 2, paragraph c, Code

2003, is amended to read as follows:

c. Apply to the district court for issuance of an order

requiring a person's appearance before the commissioner ©r

att©!eney-geRera±. The person may also be required to produce

documentary evidence germane to the subject of the

investigation. Failure to obey a court order under this

subsection constitutes contempt of court.

Sec. 50. Section 5230.14, Code 2003, is amended to read as

follows:

5230.14 INJUNCTIONS.
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The attorney-geneffai commissioner may petition the district

court in any county of the state for an injunction to restrain

a person subject to this chapter and any agents, employees, or

associates of the person from engaging in conduct or practices

in violation of this chapter or rules adopted pursuant to this

chapter. In a proceeding for an injunction, the attorney

general commissioner may apply to the court for the issuance

of a subpoena to require the appearance of a defendant and the

defendant's agents and any documents, books, or records

germane to the hearing upon the petition for an injunction.

Upon proof of any of the violations described in the petition

for injunction, the court may grant the injunction.

Sec. 51. Section 523D.9, Code 2003, is repealed
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