Final Report of the
Divorce Laws Study Committee

A petition signed by twenty-six members of
the Towa Genera! Assembly was submitted to the
Chairman of the Legislative Research Committee
in October, 1967 requesting that the Research
Committee authorize a study of the Jowa divorce
laws during the remainder of the 1967-1969 leg-
islative interim and establish a Study Committee
to conduct the study.

The petition requested that attention be di-
rected to the following matters during the course
of the study:

1. The need for requiring that when a di-
vorce suit is filed, there be a mandatory counsel-
ing procedure with the couple involved to explore
all possibilities of reconciliation before the di-
vorce is granted.

2. A mandatory 120-day waiting period be-
tween filing of a suit for divorce and granting of

the final divoree decree.

3. When it appears that there is no possi-
bility of reconciling husband and wife, mandatory
appointment of an attorney to protect the inter-
ests of children of the couple seeking the divorce.

4. Fairness and relevance to present day
conditiong of existing law and practices with
respect to alimony and other financial arrange-
ments involved in divorce.

In accordance with this request, the Re-
search Committee appointed in March, 1968 a
Study Committee composed of ten members of
the General Assembly and four nonlegislative ad-
visory members.

The membership of the Study Committee is
as follows:

Legislative Members

Senator John Leonard Buren, Forest City
Senator Joseph W. Cassidy, Walcott
Senator Alden J. Erskine, Sioux City

Senator Chester Q. Hougen, Waterloo
Representative John Camp, Bryant
Representative A. June Franklin, Des Moines
Representative Arlo Hullinger, Leon
Representative Bernard J. O'Malley, Des Moines
Representative Elizabeth Orr Shaw, Davenport
Representative Marvin W. Smith, Paullina

Advisory Members

Judge Robert O. Frederick, Fifth Judicial Dis-
trict, Winterset

Mr. James McNally, Iowa Catholic Conference,
Des Moines

Pastor Bruno Schlachtenhaufen, American Lu-
theran Church, Des Moines

Mr. Ted Sloane, Attorney at Law, Des Moines

Representative Marvin W. Smith was desig-
nated by the Research Committee to serve as
Study Committee Chairman. At the Study Com-
mittee's organizational meeting on April 18, 1968,
Senator John Leonard Buren was appointed Com-
mittee Vice Chairman.

Initial meetings involved representatives of
the State Department of Public Instruction, De-
partment of Social Services, Polk County Juvenile
Court, The Lutheran Social Service of Iowa, and
the Black Hawk County Welfare Department
meeting with Study Committee members to dis-
cuss the problems that confront members of a
family, both prior to and following the granting
of a divorce and which have come to the attention
of such representatives.

l. TRENDS, PROCEDURES, PROBLEMS UNDER CUR-
RENT DIVORCE LAW

A. Divorce Rate Trend

According to statistics made available by the
Division of Vital Statistics of the State Depart-
ment of Health, Jowa courts granted a total num-
ber of 6,018 decrees of divorce in calendar year
1967. This figure represents an increase of 8.8
over the 5,532 decrees granted during 1966. The




1967 total represents an increase of 47% over
the 4,091 decrees granted in 1937. The increasing
number of divorces, together with the problems
generated by divorce, constitutes a matter of con-
siderable concern to the publiec.

8. Grounds

Section 598.8, Code of lowa (1966), author-
izes a divorce to be decreed against the husband
for the following causes:

1. When he has committed adultery subse-
quent to the marriage.

2. When he willfully deserts his wife and
absents himself without a reasonable cause for
the space of two years.

3. When he is convicted of a felony after the
marriage.

4. When after marriage, he becomes a chron-
ic alcoholic,

5. When he is guilty of such inhuman treat-
ment as to endanger the life of his wife.

Section 598.9 of the Code states that a hus-
band may obtain a divorce from his wife for any
of the causes set forth in section 598.8 “and also
when the wife at the time of the marriage was
pregnant by another than the husband, of which
he had no knowledge, unless such husband had
an illegitimate child or children then living,
which at the time of the marriage was unknown
to the wife.”

Divorce actions are most often brought al-
lerine the cause of inhuman treatment since thig
iz the ground more applicable to most situations
where there is a2 breakdown of the marriage. This
eround has heen construed by the Iowa Supreme
Court to be applicable to many situations.

C. Doctrine of Recrimination

English common law provides that civil ac-
tions may be tried at law or in equity. When no
specific remedy is provided by law, the action
must be tried in equity. A party who brings an
action in a court of equity must satisfy the court
that he is not at fault in regard to the action to
be tried. He must come into court with “clean
hands.” If both the plaintiff and the defendant
are at fault with respect to the action to be tried,
no relief may be granted by the court. This com-
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mon law principle is known as the doctrine of
recrimination.

Actions for divorce in Jowa are tried as ac-
tions in equity, and as such are subject to the
doctrine of recrimination which holds that nei-
ther party to the action may be granted a divorce
if both parties have grounds (are at fault). The
application of this doctrine is illustrated by the
following example. The Iowa divorce law sets
forth causes or grounds for which a divorce may
be decreed against either the husband or the
wife, A wife may obtain a divorce {from her hus-
band on proof of any of the statutory causes
against the husband, unless he is able to demon-
strate proof of any of the causes against the wife.
Under such circumstances no divorce can bhe
granted to either party.

D. Adversary Nature of Divorce Proceedings

Since divorce is a remedy obtained in an ac-
tion in equity, and since that remedy is not avail-
able unless one party to the action can demon-
strate fault in the other party, divorce proceed-
ings are adversary in nature. The adversary na-
tnre of the proceedings is demonstrated by the
following procedures under the lowa divorce law.

1. Allegations in Petition

The Iowa divorce law and the Rules of
Civil Procedure require the petition for divorce
to set forth the facts constituting the cause of
action asserted and for which the plaintiff claims
the relief sought. Unless the parties have mu-
tually agreed to a divorce prior to commencement
of the proceedings, in which event the case wiil
be tried as an uncontested case or default action,
the defendant is confronted with having to deny
the allegations of the petition with regpect to
grounds as well as the claims for alimony, child
support, and property disposition. This situation
intensifies feelings of antagonism which exist be-
tween the parties prior to commencement of the
proceedings and places the parties in an adver-
sary position in a legal sense once proceedings
are initiated. Each party strives to prove that the
other party was at fault by alleging specific acts
committed by the opposite party which consti-
tute grounds for divorce. The result of this moral
joust may prove to be quite ironic, because if
both parties successfully prove the other to be
guilty of improper conduct constituting a ground
for divorce, the doctrine of recrimination pre-
vents either one of them from securing a divorce.




Thus an unfortunate marital situnation may be in-
tensified and perpetuated. The children of the
marriage are often victimized in such situations
by being caught in the middle of the controversy.

2. Sixty-Day Waiting Period

Section 598.25 of the Code sets forth a
waiting period of sixty days between service of
original notice of the divorce action and the
granting of the decree, subject to the provision
that the court may grant a decree prior to the
expiration of such period under certain circum-
stances.

Although it is possible that the parties
may on their own initiative resclve their differ-
ences during the waiting period and dismiss the
action, circumstances are usually such that nei-
ther party is willing to actively participate in
efforts directed toward reconciliation., The ab-
sence of statutory authority expressly providing
for a program of conciliation services further
hinders conciliation during this period.

During the sixty-day waiting period the
parties submit their respective pleadings and mo-
tions, Becauge of the inflammatory nature of the
pleadings and the absence of legislation authoriz-
ing or requiring efforts directed toward reconcil-
iation, the result of the current sixty-day waiting
period is often a further intensification of antag-
onism between the parties, accentuation of the
adversary position assumed by each party, and
the creation of an atmosphere not conducive to
effecting a reconciliation.

E. Uncontested or Defoult Actions

As previously mentioned in this report, there
are five grounds or causes for divorce in Iowa.
Since the first four are often not available to the
parties, considerable reliance is placed on the
fifth ground—“inhuman treatment as to endan-
ger life . ... ” Reliance on this ground is common
because it has been broadly construed by the
courts and it is perhaps the most innocuous of
the grounds. However, this ground often does not
accurately reflect the true circumstances of the
marriage since in many cases no danger exists
to the life of either party. In such cases, if the
marriage is to be terminated, it would seem more
appropriate to grant the divorce on grounds or
evidence not currently provided for by statute,
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Also, the concept of fault in equity actions re-
quires that the divorce be decreed against one of
the parties, when in fact both parties may have
contributed to a deterioration or breakdown of
the marriage relationship.

Many divorce actions are tried as uncontest-
ed or default actions when both parties have con-
cluded that the marriage should be terminated
with a minimum amount of adversity. By avoid-
ing a contested action, the danger that the doc-
trine of recrimination will be invoked is also
avoided.

F. Rights of Children Not Adequaltsly Protected

Uncontested or default actions can produce
a number of undesirable consequences quite apart
from the issue of grounds., Some of these conse-
quences are stated below:

1. Lack of Adequate Information Concerning
Financial Circumstonces of the Parties

In uncontested divorce cases, the parties
often compromise and reach an agreement with
respect to alimony, custody, and disposition of
property. Although the case may be tried as an
uncontested action, one party often requires con-
cessions from the other as a condition to abstain-
ing from a contested action or agreeing to seek
the divorce. Such circumstances often result in
stipulated agreements as to child support and
alimony that do not accurately reflect the hus-
band’s ability to provide for the needs of his fam-
ily or the wife’s ability to support herself. Some-
times the amounts agreed upon are too low, while
on other occasions they may be excessive, If the
amounts agreed upon are too low, the family may
not receive an income adequate to maintain a
reasonable standard of living, and the needs and
interests of the children may be neglected.

A related problem occurs if as a conse-
quence of an inadequate support agreement
reached by compromise the mother must apply
for public assistance to make up the difference
between the total income needed to maintain the
home and the amount of child support awarded
by the court, The burden is then placed upon the
taxpayers to pay, in the form of public assistance,
amounts which should be taxed to the father as
child support. Although in many instances the
incomes of parties to an action for divorce are




so limited that a portion of the cost of maintain-
ing the mother and children must be absorbed
by the public assistance program, it is neverthe-
less desirable for the courts to have adequate in-
formation concerning the financial circumstances
of the parties on which to base a judgment of
alimony and child support. If applications for
awards of alimeny or child support were accom-
panied by detailed financial statements, the
courts might find this information useful in mak-
ing awards in those cases where the court has
reason to believe that stipulated agreements will
not adequately provide for the family’s needs or
reflect the actual finaneial circumstances of the
parties.

2. Custody and Visitotion

In cases where no aspect of the divorce
proceedings is contested in court, the parties nor-
mally arrive at an agreement prior to trial with
respect to custody of minor children and visita-
tion rights. The plaintiff usually receives custody
of the children and the defendant is allowed visi-
tation rights. Since the circumstances of many
divorce actions are such that both parties have
contributed to a breakdown of the mairiage re-
lationship, the court might find it useful to have
access to reports or other information concerning
the respective fitness of both parties to receive
custody. In some cases it is possible that neither
party should receive custody and that custody
should be vested in a third party or a child wel-
fare agency. A custody investigation or the ap-
pointment of an attorney to represent the inter-
estg of the children during the proceedings could
be of assistance to the court in rendering a deci-
sion on matters of custody and visitation.

G. Effects of Disrupted Homes

Although all members of a family suffer
from the consequences of divorce, the effects of
& disrupted home are likely to be particularly
acute for the children. Although it can be scarce-
ly argued that to force parents, who are unable
to resolve their differences, to live together in
an atmosphere of animosity and hostility is con-
ducive to the welfare of their children, there is
evidence to show that the consequences of divorce
arc often destructive to the normal and healthy
development of the children, The juvenile proba-
tion department of one metropolitan Iowa county
has found that a substantial number of referrals

come from homes where a divorce or separation
of the parents has occurred. A substantial num-
ber of additional referrals arise in situations
where normal home life has been disrupted be-
cause of circumstances requiring the absence of
one or both parents for a period of time.

l. RESEARCH FOR THE IOWA DIVORCE LAWS STUDY

In compiling background information for the
divorce laws study, the Legislative Research
Bureau sent questionnaires to eleven states re-
questing information on the procedures used in
family courts or conciliation courts of those
states. The states contacted were: Arizona, Cali-
fornia, Colorado, Michigan, Montana, New Jer-
sey, Ohio, Oregon, Rhode Island, Washington,
and Wisconsin, In addition to evaluating the in-
formation received from these states, the Re-
search Bureau consulted a number of law review
articles and surveyed the laws of the various
states with respect to conciliation procedures,
wailting periods, and matters relating to custody.
This research supplemented the information pre-
sented at Committee hearings.

Of the states contacted, only two have stat-
utes providing for the courts to exercise jurisdic-
tion over the broad spectrum of domestic rela-
tions matters affecting both adults and juveniles.
These states are Ohio and Rhode Island. By stat-
ute or rule, courts in these states exercise juris-
diction over proceedings involving divorce and
legal separation; delinquent, neglected, and de-
pendent children; adults contributing to delin-
quency, dependency, and neglect; abandonment;
and paternity. In addition, the Rhode Island
Court has jurisdiction over adoption proceedings.
The jurisdiction of the courts of other states ig
primarily limited to offering counseling or con-
ciliation services to persons experiencing marital
problems.

Information compiled by the Research Bu-
reau indicates that there are several procedures
for commencing conciliation proceedings by per-
sons experiencing marital problems. Some states
allow petitions for conciliation to be filed on a
voluntary bagis either prior to or after com-
mencement of the divorce action. One state, Wis-
consin, requires that conciliation proceedings
under court auspices he commenced only in con-
junction with the divorce action. The Wisconsin
statutes require that all divorce actions be com-
menced in a manner that will pexmit the parties




to have an opportunity to participate in efforts
directed toward reconciliation.

The Wisconsin Family Code, which was en-
acted in 1960, made the family court procedure
applicable to all counties of the state. In the four
years preceding adoption of the Code, 3992 of the
cases in Milwaukee County were dropped before
trial. Four vears after enactment of the Code,
the percentage of cases dropped before trial rose
to 4850,

Another jurisdiction that has experienced
considerable success in effecting reconciliations
is Los Angeles. Los Angeles has established a
conciliation court as a division of the superior
court, which is a court of general jurisdiction. In
Los Angeles, conciliation proceedings may be
commenced in the conciliation court prior to or
after commencement of the divorce action in the
superior court. In 1963, the conciliation court had
a successful reconciliation rate of 64.2%¢ in cases
where both parties participated. The reconcilia-
tion percentage for 1965 was 58.9%.

It is important to note several distinctions
between the conciliation procedures used by both
Wisconsin and Los Angeles. The basic difference
is that the Wisconsin procedure is mandatory,
while the Los Angeles method is at the option
of the parties. Only a limited number of divorce
actions adjudicated by the Los Angeles Superior
Court are ever referred to the conciiiation court.
Because of this selective approach, divorce ac-
tions involving thousands of marriages are heard
by the court without the benefit of coneciliation
services. Many of these divorce proceedings in-
volve parties with children.

The Wisconsin concept of mandatory appli-
cation of conciliation procedures is based on the
premise that although many parties with marital
problems demonstrate an attitude of antagonism
toward each other, such cases often present fa-
vorable prospects for conciliation. The Wisconsin
procedure is mandatory obiy in that the parties
are required to submit to the jurisdiction of the
court for the purpose of determining whether a
reconciliation is possible and for determining the
method by which the reconciliation should be
attempted.

The Wisconsin Family Code provides strin-
gent protection of the rights and interests of
minor children with respect to matters of support

and custody in divorce actions. The Ohio statutes
also emphasize protecting the rights of children
in divorece actions.

Attention should be directed to the fact that
neither the Wisconsin family court nor the Los
Angeles conciliation court has jurisdiction over
matters relating to dependency, negleci, juvenile
delinquency, or adoption.

The conciliation courts of a number of states
emphasize effecting an amicable settlement of
issues relating to alimony, child support, custody,
and visitation rights in cases where the parties
are unable to resolve their marital differences
through the counseling services offered by the
courts and the action proceeds to the trial stage.
Law review articles surveyed indicate that some
states have experienced success in the resolution
of such problems even though the marriage itself
could not be saved. A family court judge from
a western state observed, in his reply to a Re-
search Bureau questionnaire, that the sole func-
tion of a family court is not necessarily to effect
a reconciliation of the parties. Some marriages
cannot be saved and in fact should be terminated
for the best interests of all concerned. However,
in such cases the family court can function in a
very important manner by helping the parties
to arrive at an equitable solution of the problems
of child support and custody.

With respect to the role of the family court
judge, one study observed that the judge should
be a specialist in the field of domestic relations
with tenure adequate to insure the development
of the skills required for adjudicating domestic
relations problems. The study indicated that these
standards have particular application to the ap-
pointment of judges fto courts exercising juris-
diction over the broad spectrum of domestie
relaltions problems affecting both juveniles and
adults,

On the basis of information obtained
through research, the presentations at Commit-
tee hearings, and instructiong received from the
Study Committee, legiglation has been prepared
to establish a system of family courts in Iowa.

IIl. VARIOUS APPROACHES FOR THE DEVELOPMENT
OF FAMILY COURT LEGISLATION

The first draft of the family court legisia-
tion studied by the Committee provided for man-
datory establishment of a family court division




of the district court in every county having a
population of 25,000 or more persons. Provision
was made for counties of less than 25,000 to
establish a family court on an optional basis or
to participate in the joint establishment of a
court. Only the counties within a specific judicial
district could participate in establishing a mul-
tipte-county family court. However, a review of
the divorce statistics indicated that the number
of cases filed and adjudicated in counties in the
25,000 population range did not justify establish-
ment of a family court in each such county. Con-
sequently a decision was made to establish a
family court for each judicial district.

Since the original draft did not contemplate
mandatory establishment of a family court in
each county, the effect of that study bill was to
leave jurisdiction over juvenile matters divided
between district courts, municipal courts, and
family courts where established. In accordance
with the Study Committee’s directions that each
judicial district be required to establish a family
court, the first draft was further amended to
authorize the court to exercise jurisdiction over
all juvenile matters.

The first draft also vested the family court
with jurisdiction over criminal matters involving
the members of a family. A decision was made
to limit the jurisdiction of the family court over
criminal matters to adjudicating juvenile delin-
quency proceedings of a criminal nature and con-
tempt proceedings in divorce and child support
actions.

Another problem occurred in providing for
service of the original notice and the divorce
petition. The current Rules of Civil Procedure
authorize several methods of notifying & defend-
ant of the commencement of an action for di-
vorce. The plaintiff may cause the original notice
to be personally served on the defendant with a
copy of the divorce petition attached to the no-
tice. An alternative method of personal service
requires service of only the original notice setting
forth the cause of action and notifving the de-
fendant that the divorce petition is on file in the
office of the clerk of court. If personal service
cannot be had, the original notice may be pub-
lished.

The first draft of the family court proposal
required service of two original notices to com-
mence both conciliation and divorce proceedings.
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A petition for conciliation was designed to give
original notice of the commencement of concili-
ation proceedings, and a petition for divorce was
to give original notice of commencement of the
divorce action, should the matter proceed to the
stage where the action could be tried. After re-
viewing this matter extensively, the Study Com-
mittee concluded that there should be service
of only one original notice and petition which
would give the court jurisdiction over both con-
ciliation and divorce proceedings, By requiring
service of only one original notice, the present
Rules of Civil Procedure will be preserved with-
out having to enact a special amendment to apply
to divorce proceedings initiated in the family
court.

IV. COMMITTEE RECOMMENDATIONS

The Study Committee has prepared a legis-
lative proposal authorizing the establishment of
a family court system for lowa. The procedures
for establishing the court, together with matters
relating to jurisdiction and commencement of
proceedings, are summarized as follows.

A. Establishment and Jurisdiction of Family Court
in Each Judicial District

The Committee recommends establishment
of a family court to function in each judicial dis-
trict of the state. The family court will function
as a divigion of the district court and exercise
jurisdiction over most domestic relations actions
and proceedings. The proposed legislation defines
domestic relations as the field of law which per-
tains to marriage, dissolution of marriage, an-
nulment of marrigge, separate maintenance, ali-
mony, support of children, custody of children,
third party interference with marriage, neglected
and dependent children, legitimation of children,
adoption, paternity, juvenile delinquency, rela-
tions between parent and child, and any other
matters involving the legal relationships between
members of a family unit. The proposed legisla-
tion will have the effect of transferring jurisdic-
tion over all such matters to the family court
although a new court is not in fact being created,
rather a specialized unit within the structure of
the district court system is established.

B. Judges amd Staff of the Family Court

It is recommended that the State Supreme
Court be authorized to appoint a sufficient num-




ber of judges from each judicial district to serve
as family court judges and hear matters within
the jurisdiction of the court. It is believed that
by crealing a family court division within the
structure of the district court system, less con-
fusion will result than would be the case if a
completely new court system were to be estab-
lished. Existing facilities, personnel, and proce-
dures may continue Lo be used and followed in
many cases, and there does not appear to be any
resulting conflict with a proposed reorganization
of the minor court system in Iowa.

The chief judge of each judicial district will
appoint a family court commissioner and such as-
sistant commissioners, counselors, investigators,
stenographers, and other assistants as are deter-
mined to be necessary to staff the family court.
Such commissioner will succeed to the duties pres-
ently exercised by probation officers and it could
conceivably happen that persons presently serving
as probation officers will become family court
commissioners, It may also happen that an assist-
ant will perform all probation duties depending
upon the needs of the specific judicial districts.
Qualilications will be prescribed by the Supreme
Court for such appointments. Salaries of staff
members will be fixed by the chief judge of the
judicial district.

C. Commencement of Aclions Invelving Maritel
Disputes

The Committee recommends that the term
“divorce” be changed to “dissolution of marriage”
following proposed family court legislation in Cal-
ifornia.

An action for dissolution of marriage or sep-
arate maintenance would be commenced by per-
sonal service upon the defendant of an original
notice together with a petition for conciliation or
dissolution of marriage. In cases where personal
service could not be obtained, the defendant would
be apprized of the action by publication of the
original notice in accordance with the Rules of
Civil Procedure. The original notice must set forth
all information required by the Rules of Civil Pro-
cedure in addition to information required by the
family court act. The original notice will direct
the defendant to appear for purposes of scheduling
a conciliation conference.

The petition for conciliation or dissolution
may allege that the defendant has committed an
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act or acts which constitute a breakdown of the
marriage relationship. By restricting the allega-
tion to a general statement that the defendant
has caused the breakdown of the marriage, an at-
tempt has been made to mitigate the antagonism
which exists befween persons experiencing mar-
ital problems, which antagonism is accentuated
when the defendant receives a divorce petition
alleging specific acts which constitute a ground or
cause for divorce.

In the event scrvice must be made by publi-
cation, the published notice will contain the allega-
tion that would otherwise he set forth in the peti-
tion for conciliation or dissolution,

The petition will notify defendant that the
court will retain jurisdiction of the action for the
purpose of determining whether the marriage
should be dissolved in the event a rcconciliation
is not effected or the action dismissed,

The petition must state that the plaintiff will
submit to the jurisdiction of the court for the
purpose of determining if a reconciliation of the
parties can be effected or if the marriage should
be terminated.

A period of sixty days is set aside for pur-
poses of conciliation, subject to waiver under cer-
tain conditions. A sixtv-day period is also provided
after the order Lo plead is entered and before the
marriage may be dissclved, subject to waiver in
specified cases,

D. Conciliation Conferences

Under the proposed legislation, the family
court commissioner will hold a hearing to be at-
tended by both parties to the action for the pur-
pose of inquiring into the marital dispute and
determining the prospects for reconciliation. The
family court commissioner will schedule the hear-
ing at the earliest possible time consistent with
the time established for appearance of the de-
fendant set forth by the Rules of Civil Procedure,
It is believed that an early hearing on the matter,
together with prohibiting the petition from set-
ting forth allegations of an inflammatory nature,
will help create an atmosphere conducive to recon-
ciling the parties. If it appears that the partics
can be reconciled, the family court commissioner
is authorized to refer the parties to counseling
services provided by the court or recomumend that




they conszult qualified agencies or persons offer-
ing counseling services. All communications be-
tween one or both parties and the counselor are
privileged, and no person participating in a coun-
seling relationship with the parties shall be per-
mitted to divulge to the court any communica-
tions received from the parties.

If at the initiai hearing the family court
commissioner concludes that the marital dispute
cannot be resolved, he may certify his findings to
the court and recommend that the remainder of
the sixty-day conciliation period be waived. The
sixty-day conciliation period may also be waived
upon written motion by either party supported
by an affidavit setting forth grounds of emer-
gency and necessity and facts which satisfy the
court that immediate action is warranted or re-
quired to protect the substantive rights or inter-
ests of any party or person who might be affected
by the decree.

Upon waiver or expiration of the conciliation
period, the court will enter an order instructing
the defendant to plead, which order commences
the running of the second sixty-day period. The
order to plead will be entered in all cases where
the defendant has appeared as required by the
original notice. The order to plead will also be
entered when the court sets aside a default en-
tered against the defendant for failure to appear
as required by the original notice, and when no
default is taken against the defendant for failure
to appear as required by the original notice, Upon
the expiration of the second sixty-day period or
waiver of such period the trial court considers
whether the evidence justifies termination of the
marriage,

E. Appearance by the Family Court Commissioner
in Default Actions

The proposal provides for the family court
commissioner to participate in the trial of actions
for dissolution of marriage or separate mainten-
ance when either of the parties fails to appear in
the action. For the purposes of this portion of the
proposed bill, the term “failure to appear” is con-
strued as meaning failure of the defendant to sub-
mit an answer to plaintiff’s petition or the fail-
ure of the plaintiff to support the petition or
oppose any counterclaim by the defendant,

The purpose of providing for the participa-
tion of the family court comunissioner in default
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actions is to ensure that evidence presented by
the party seeking to prevail is valid and would
justify a decree dissolving the marriage and in
order to protect the interests of the parties in-
volved as well as the public interest. To this end
the family court commissioner is required to
make a fair and impartial investigation and sub-
mit his findings to the court. All such findings
must be substantiated by competent evidence,

F. Custody Determinations and the Appointment of
Attornays to Reprasent the Interests of Minor Children

The Committee recommends that, in the trial
of an action for dissolution of marriage, the fam-
ily court should be authorized at its discretion to
cause an investigation to be made with respect to
the fitness of the parties to receive custody of
minor children. The proposed bill provides that
the person conducting the investigation shall pre-
pare a repor{ which shall be made available to the
court and the attorney for each party. The report
may at the discretion of the court be received into
evidence without the stipulation or consent of the
parties subject to the right of examination and
cross-examination of the person preparing the re-
port and the persons furnishing information on
which the report is based.

The court has discretion to cause such inves-
tication and report to be prepared in the trial of
any action where minor children are involved. The
court might also find it advantageous {0 use this
procedure in default actions where there is no
evidence presented by one of the parties to the
action and this power is granted to the court in
the proposed legislation, In addition, the family
court is authorized to appoint an attorney to
represent the interests of the children at any
stage of a proceeding for dissolution of marriage.
Wisconsin has authorized this procedure to be
used in cases when the issue of custody and visi-
tation rights i3 hotly contested by both parties
to the action.

G. Alimony, Child Support, and Disposition of
Property

1. Financial Statements Pertinent fo the Grant-
ing of Alimony and Child Suppont

Currently in default or uncontested actions,
the courts must rely on the evidence presented
by the plaintiff to substantiate the claims for
alimony and child support set forth in the divorce




petition. Even in contested actions adequate fi-
nancial information may not be made available to
the court. Consequently, the plaintiff may ask
for and receive awards of alimony and child sup-
port that do not adequately reflect the needs of
the plaintiff and minor children or the ability of
the defendant to contribute to their support.

The Committee recommends that any appli-
cation for temporary or permanent alimony and
child support be supported by affidavits setting
forth detailed information concerning the finan-
cial circumstances of the parties. The financial
statements submitted must be adequate for set-
ting both temporary and permanent alimony and
support. The statements required to be submitted
by the plaintiff with respect to temporary claims
will have to include the plaintiff’s income and the
best estimate of the income of the defendant. In-
formation with respect to personal expenses and
debts required to be paid during the anticipated
pendency of the action will also have to be includ-
ed. The defendant will be required to file a finan-
cial statement at the time he or she files an appli-
cation for alimony and child support, or whenever
he or she desires to resist the application by the
plaintiff, or when the court so orders, If an appli-
cation for temporary alimony and support is filed
with the petition and the court acquires personal
jurisdiction over the defendant through service
of the original notice, the notice shall inform de-
fendant that a hearing will be held on plaintiff’s
application at a date and time specified therein.

The affidavits submitted must also contain
information satisfactory for the purpose of enab-
ling the court to make an award of permanent
alimony, child support, and disposition of proper-
ty. A detailed ligting of income, assets, liabilities,
and obligations must be submitted to the court.

2. Applications for Public Assistonce

Currently a problem can arise when persons
of limited income become parties to an action for
divorce. The plaintiff may seek an award of pub-
lic assistance and at the same time set forth in
the divorce petition a claim for either temporary
or permanent alimony or child support. On other
occasions no demand for alimony or support may
be made. A ¢laim set forth in the petition may
also be too low to accurately reflect the ability of
the defendant to contribute to the support of his
family, There appears to be a lack of coordination

between the courts and welfare officials. The pro-
posed bill provides that when the petition con-
taing an application for child support, the com-
missioner shall, if he has entered into an agree-
ment with the welfare department to do so, fur-
nish the welfare department with a copy of the
financial statement in cases where either of the
parties is receiving welfare assistance, has applied
for welfare assistance, or where application for
such assistance appears likely. The court clerk
will also furnish the welfare department with
copies of any orders or decrees awarding child
support. Such information will assist the welfare
department with respect to determining the eli-
gibility of the plaintiff to receive public assistance
and computing the amount of assistance to be
awarded,

H. Payment of Alimony and Child Support to the
Clerk of Covrt—Assignment of Support

The Committee recommends that child sup-
port and alimony payments be made to the recip-
tent through the clerk of the court. The proposed
legislation further authorizes the commissioner to
enter into agreements with the welfare depart-
ment which provide for reimbursement of grants
of public assistance made to a party in an action
for dissolution of marriage, In such cases the
amount of child support required to be paid by
temporary order or final decree will be paid to the
clerk of court and remitted to the welfare depart-
ment. The welfare department has the right to
initiate contempt proceedings where a delinquen-

¢y in payments occurs. The success of the pro-
vistons of this portion of the proposed bill may
depend to a great extent upon the willingness of
county welfare departments to cooperate with the
family courts in implementing the procedures
enumerated.

1. Contempt Proceedings

In the legislative proposal, the Committee
has directed attention to several problems which
occur under the present procedures for initiating
contempt proceedings against a party who has
been delinquent in making alimony and child sup-
port payments, Currently a party who has de-
faulted in making payments can aveoid punish-
ment for contempt by paying the amounts in de-
fault immediately prior to the contempt hearing
date. For example, the party required to pay can
delay making the payments until the person en-




titled to them is forced to initiate contempt pro-
ceedings and the contempt citation is avoided by a
Jast minute payment. To correct this situation, the
proposed legislation sets forth procedures in ae-
cordance with which the delinquent party shall be
required to attend a hearing and if it iz shown
that the default in payments has been willful, the
party may be punished for contempt, regardless
of whether he has paid the amounts in defaunlt
prior to the hearing. It is felt that such an allow-
able procedure will aid in preventing habitually
late payments of alimony and support. The Com-
mittee also recommends that when a party en-
titled to support payments initiates contempt
proceedings and the defaulting party is found to
be in contempt, such party will be taxed with the
cost of the contempt action.

Although the current statutes do not require
an employer to accept a wage assignment, the
recommended legzislation provides for the court
to request an assignment as the result of a find-
ing that the delinquent party has been in willful
default. If the employer accepts the assignment,
an amount equal to the amount of alimony and
child support required to be paid will be deducted
from the employee’s salary and remitted to the
clerk of court. The assignment shall apply to
amounts in default as well as payments to be
made in the future.

An amendment to the current statute pro-
vides that willful defaults in payment of tem-
porary, as opposed to permanent, alimony and
child support shall be subjeet to contempt pro-
ceedings. Currently, only defaults in final judg-
ments of alimony and support appear to be sub-
ject to contempt proceedings.

J. Courts Exercising Cancurrent Jurisdiction

During the course of the study, the Com-
mittee was informed that proceedings affecting
a divorce decree may be subsequently commenced
in a court other than the court granting the de-
cree. Singe the court issuing the decree retains
jurisdiction to modify the terms of the decree
with respect to matters of alimony, child support,
and custody, it is possible that courts in two sep-
arate judicial disiricts may adjudicate the same
issues. In such cases, both courts might issue
orders that are in direct conflict. For example, if
adoption proceedings involving the minor chil-
dren of a divorced couple were commenced in a

court other than the court granting the decree,
each court might enter an order affecting such
children without the knowledge of the action of
the other court. The court hearing the adoption
proceeding might enter an order granting the
adoption with the consent of the parent who had
been granted custody by the divorce decree. Just
prior to the entering of such order, the court
granting the decree might hold a hearing on an
application to modify custody, and as a result en-
ter a conflicting order giving custody to the other
parent,

To remedy this situation, the Committee
recommends that whenever a proceeding involv-
ing the parties to a divorce decree is commenced
in a court other than the court granting the de-
cree, such court must serve notice of such pro-
ceeding upon the parties to the original action, if
the parties can be located. The court, or either of
the parties to the decree, may request that a copy
of the transcript of the proceedings of the court
which granted the decree be made available for
the consideration of the court in which the pro-
ceedings for adoption or modification of alimony,
support, or custody are pending.

K. Grounds for Dissolution of Marriuge—Repeal of
Docirine of Recrimination

The grounds or causes for which a decree of
divorce may be granted have been previously
mentioned in this report. Although the grounds
are available to either the husband or the wife,
they are, under the adversary system, predicated
on one of the parties being at fault. A divorce
decree may be granted upon proof of any of the
grounds or causes, provided both parties have
not been at fault.

The Committee recommends that the sta-
tutes with respect to grounds be replaced by a
provision authorizing the court to enter a decree
dissolving a marriage upon satisfactory evidence
that there has been a breakdown of the marriage
relationship to the extent that the legitimate ob-
jects of matrimony have been destroyed and there
remains no reasonable likelihood that the mar-
riage can be preserved. The court will be author-
ized to consider all evidence presented, including,
but not limited to, the commission of adultery;
willfu! desertion without reasonable cause for a
space of two years; conviction of a felony after
the marriage; chronic alecoholism; inhuman treat-




ment affecting physical or mental well-being; in-
curable mental illness for a continuous period of
three years immediately preceding the filing of
the action, requiring confinement to an institu-
tion, home, or other facility and based upon the
testimony of a qualified member of the medicsal
profession that such spouse is incurably mentally
ul; pregnancy of the wife at the time of the mar-
riage, unknown by the husband, by a person other
than the husband; when the husband and wife
have voluntarily lived entirely separate for three
vears next preceding the commencement of the
action; and the existence of an illegitimate child
or children of one of the spouses, then living,

which is unknown t{o the other spouse at the time
of the marriage.

No marriage dissolution decree granted due
to the mental illness of one of the spouses shall
relieve the other spouse of any obligation im-
posed by law as a result of the marriage for the
support of the mentally ill spouse, and the court
may make an order for such support,

The current grounds are thus included as
evidence to be considered by the court. It should
also be noted that the doctrine of recrimination
is repealed by the proposd bill.




