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Organization

The Iowa Civil Rights Joint Subcommittee of the House and
Senate Standing Committees on State Government wWas established for
the purpose of allowing the members of the General Assembly,
particularly the members of the Standing Committee on Sctate
Government of both House and Senate to attain a greater
understanding of the problems and concerns and suggestions of the
Iowa Civil Rights Commission,

Specifically, the Subcomittee attempted to review the
feasibility of <combining the Civil Rights Commission, with other
agencies, such as the Spanish Speaking Commission, Commission on
the Status of Women, and the Employment of the Handicapped.

The Subcommittee sought to review the spacial and general
working environment of the Commission offices, the role of the
Commission Director regarding the need for additional authority,
and the education of the employees throughout the state in civil
rights law.

The Subcommittee alsc wanted to know what is the present
relationship with the Attorney General's Office and the Commission
staff, particularly in regard to providing additional Assistant
Attorney Generals. Finally the Subcommittee would like to discuss
any problems the Commission is having with the State Merirt
Employment Agency.

The Iowa Civil Rights Law Joint Subcommittee was
authorized to hold two scheduled meetings. An additional thixd
meeting was requested by the Subcommittee and was approved by the
Legislative <Council. The Subcommittee held meetings on September
21 and 22 and November 3, 1977, respectively.

Mdembers

Senator Robert Carr, Chairperson
Representative Diane Brandt, Vice Chairperson
Senator E. Kevin Kelly

Senator Thomas Slater

Representative William Dielman

Representative Nancy Shimanek




ﬁeetings

The Subcommittee held its first meeting on September 21,
1977 in the offices of the Civil Rights Commission, 418 Sixth
Street, Des Moines, Iowa. After much discussion and consideration
the Subcommitree recommended to further discuss the following:

1. Whether the Civil Rights Commission has been underfunded.

2., The mecthod and proper authority of deciding probable
cause.

3. The nature and qualicy of rthe relationships between the
Civil Rights Commission and other state agencies,

4., The hiring of additional staff.

3. The effectiveness of the Affirmative Action Division and
the Governor's Executive Order Number Fifteen.

6. The establishmentc of a standby apprepriation to secure the
jobs of Commission employees who are presently paid wicth funds from
the federal government.

/7. The creation ¢f a Deputy Director.

8. The westablishment of a right-to-sue procedure which would
enable persons aggrieved by a violation of the Civil Rights Chapter
to directly commence an action for relief in District Court.

The second meeting of the joint inter:m Subcommittee on
Civil Rights was held on September 22, 1977 in Senate Room 22,
State House, Des Moines, Iowa. The Subcommittee made the following
recommendations:

l., To support House File 268 by Brandt, a bill for an Act to
establish a right-to-sue procedure within Chapter 60lA of the Code.

2, That the powevr to appoint staff employees be given to the
Director rather than the Commissioners.

3. That the affirmative action function be placed wunder the
jurisdiction of the Governmor's office.

4., To change ¢the state statute of limitations to coxrespond
with the federal statute of 180 days.

5. To defer action on rhe creation of a Deputy Director
within the Commission.

6. Stroengly support the move teo alleviate the case inventory
through funding to increase more investigative staff and also to
increase staff in the education division.




The Subcommittee recommended to request an additional meeting
for the purpose of inviting Professor Arthur Bonfield of the
University of lowa College of Law to speak before the Subcommittee
and make recommendations regarding Iowa's Civil Rights Law present
status and effectiveness.

The third meeting of the joint interim Subcommittee on
Civil Rights was held November 3, 1977 in Senate Room 22, State
House, Des Moines, Towa.

The Subcommitctee voted to recommend to the respective House
and Senate Standing Committees on State Government the following
propesals for legislative consideration.

1. To go on record as supporting in principle House File 268
by Brandt, a bpill for an Act to establish a right-to—-sue procedure
within chapter 601A of the Code, Represencative Shimanek did not
support the adoption of this recommendation.

2., That a bill draft on civil rights include a provision to
provide the director with the discretion to bypass the <concilia-
tion, conference and persuasion procedure as set forth in section
60l1A.14, subsection 3, and go directly to the hearing process, if
the director deems the conciliation process te be unworkable, un-
necessary, or wasteful of time and resources.

3. The determination of probable cause be decided by an
independent hearing officer.

4, To repeal most of the secrecy provisions that now exist in
section H0lA,l4, subsection & of the Code.

5. The adoption of an amended version of the language recom-
mended bv Professor Bonfield on page 3, item 5, paragraphs a and b.
The amended language is as follows:

"(9) Payment to an injured party of profits obtained by the
respondent wholly as a result of a violation of this aAct."

The Subcommittee also recomnmended <that language cutlining
remedies pursuant to item 5, paragraphs a and b are NOT to be
construed as being mnmutually exclusive with the other remedies
provided in paragraphs ¢ through f of item 5 of Professor
Bonfield's prepared remarks, and that the election of one remedy
should not bar an aggrieved party or anyone else with standing or
the Commission from electing to seek other provided remedies and
sanctions.

6. The Subcommittee adopted recommendations 6 and 7 of page 5
pertaining to the repeal of section 60l1A,14, subsections 8 through
11 of the Code, and also the recommendation to provide for a
technical clean-up bill, such as House File 484,




7. To amend Chapter 60lA of the Code to state that age
discrimination shall mean over 18 ycars of age.

8. To recommend <to the budget committee <chet there be
established a standby appropriation for empioyees of the (Civil
Rights Commission in case the federal government does not contract
with the Commission,

9. To adopt the recommendations submitted Dy Professor
Bonfleld, specifically page 6, 1items 1 and 2, of Professor
Bonficld's November 3 remarks, which clarify section 501A,7 of the
Code, to expressly state that all state and leocal governmental
programs, dispensing money, services, etc. to the public are to be
subject to section 60lA,7 of the Code. Senator Slatey noted that
item 1, page 6, of Professor Bonfield's remavks makes 1ir a
violation of the housing section to discriminate sgainst persons
because of the race, ethnic background, etc. of rheir visitors or
friends, guests, relatives or any other persons similarly eituated.

10. The term '"public accommodation” pursuant tc section
601A.2, subsection 10 should be clarified to includse the language
pursuant to section 601A,7 within its general scope and meaning.
Presently there is some argument that section 601A.7 dees not
clearly cover all state and local government agencies dispensing
goods, services, funds, or facilities to the public.

11. To adopt the basic language recommended by Proiessor
Bonfield on page 2, 4item 4, of Professor Bonfield's prepared
remarks. However, the second paragraph should be 2amnenged to
provide that "at any time in 1its discretion, the Commission may
investigate whether terms of the agreement were being complied with
by the respondent". :

12, The Subcommitree bill draft shall provide for the clection
of remedies between private actions, actions taken on the behalf of
the Commission, and local commissions, and further rzcommended that
only local commissions which are recognized by the state commission
on a referral basis should be provided with the authority to
provide for the election of remedies between private actions, and
actions taken on behalf of the local commissions or che state.

13. To recommend to the Budget Committee cn Appropriations the
number of additional staff persons for the Civil Righbts Commission,

A copy of Professor Arthur Bonfield's remarks which were
presented at the November 3, 1977 Subcommitte meeting is made a
part of and attached to the reporec.




I
+

Qutline of Remarks by Professor Arthur Bonfield .
University of Iowa Law School

November 3, 1977

. As you know, I was the principal draftsman of the Yowa Civil Rights ’
Act of 1965 and the Iowa Fair Housing Act of 1967, '

As initially introduced into the legislature the 1965 and 1967 Ylowa
Civil Rights Acts contained certzin cocpromises. After those initially =
compromised acts of 1965 and 1967 got to the floor of the legislature
they were further compromised by amendments on the floor. ¥n addition,
the Act has been amended many times since 1967 -~ often in an ad hoc
manner, and in a way that was technically not well executed. Oux current
civil rights law is therefore far from ideal. I therefore suggest the
following amendrments to the Yowa Civil Rights Act for the purpose of curing
sone of the deficiencies in the present Jowa laws, and taking advantage

of some of the more recent advances in the legislaticn of other states and
the United States con this subject.

PRCCEDURAL SUGGESTIONS ’ ) .

1. Right to file private action. Will keep agency on its toes and
will assure private person's rights not lost by agency non-
feasance. Brandt bill H.F. 268 good. Query: Why not permit
clection of remedies right at start so aggrieved person need
not go to agency in first place,and if person elects judicial
remedy,cannot go to agency later. On other hand, i person
goes to agency firsg,make that a finzl election of administra~
tive remedy pnly if agency has found probable cause within 90
days. In alternative adopt Brandt bill but make agency give
relcase after 90 days rather than 240 days. .

2. let Commission go right to hearing end omit conciliation and
" mediation stage and process where it deems that not fruitful ---
j.e., wiilful or repeated offenders, or situations where con-
ciliation seems to Coonmission to bes total waste of time and
delaying tactic. For instance 2dd 2t end of § 601A.14(3)
languagae such as: '

Provided, however, that an endzavor by the in-

vestigating official to elinirate a discrimina~ .

tory oxr unfair practice by conicrence, concilia-- .
tion, and persuasion shall nct be required in

any case where, in the opinion of the investi-

gating official, such an efiort would be futile.

Also make other appropriate language adjustments a2nd repeals
in § 601A.24(5)-(6).
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Repeal § 601A.14{4) secrecy prior to public hearing provision.
Why treat complaicts filed with respect to these laws differenQly
than complaints f£iled with respect to other laws? Also it will
strengthen hand of agency in securing coupliance without having
to go to a hearing if it is free to release fact of complaint
at its discretion just 1ike any other agency. Also public's
right to know outweighs privacy interests here. Reasons for
original privacy requirement at complaint stage probably no
longex justified since worxe cwmphasis then on efficacy of
conciiiation as ultimate remedy. In light of intervening ten
.years and development of law in this area, emphasis should

pow be much neore- heaviliy -on straight law enforcement. Angd

no reason.to treat complaints f£lled under rhis law any dif--
ferently than compiaints filed under other laws.

Means should be provided o assure easier enforcement of Commis-
sion conciliation sgreements, Parties may conciliate and then
fail to live up to their conciliation agreements. Conciliation
may then be used as a2 cdelay tactic by guilty parties. Since the
Comission gives up stronger action against a respondent if he
agrees to a conciliation agreemenu, the Coomission should have -
a relatively summary, quick and exzsy means of assuring cowpliance
with that agreemen:. Add language like:

The terms cf a conciliation agreement reached with
the respondent may require him or her to refrain

in the future from committing discriminatory
practices cf the type stated in the agreement, to
take such affirmative action as in the judgment of
the Commission will carry out the purposes of this
|Act, and to consent to the entry in an appropriate
district court of a_consent decrée embddying the
terms of the conciliation agreement. Violation of
such a conseat decree shzal) be punished as contempt
by the court in which it is £iled, upon & showing

by the Commission of the violation at any tige
within six meonths of its occurrence. 1In all csses
where a conciliarion agreement is entered into, the
Comnission shall issue an order stating its terms
aand fumish a copy of the order to the complainant,
the vespondent, and such other persons as the Com-—
mission deems proper. At 2any time in its discretion,
but-not—_later than one yéar from the date of a_con—
ciliarion agreement,- the CoraissionTShell investtgate
whether the terms of the agreement are being complied
with by the respondent. Upon 2 finding that the termn
of the conciliation agreemant are not being complied
with by the respondent, the Commission shall take
appropriate action to assure compliance.

- -y
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Enhance the remedial powers .of the agency under the Act. Be
wore specific as to agency remedial powers. Also give the agency
specific authority to award actual cdamages ather than back pay,
and punitive damages of up to $500. Also confer specific
authority to tind licensing or contracting agencies with civil
rights agency's finding that the licensee or coatractor has
violated the Civil Rights Act so those other agencies will take

appropriate action with respect to licensee's license or con-
tractor's contract. [/

Possible language for this purpose to be inserted in 1ieu
of § 601A.14(12) might be:

{(a) XIf the Cammission deten'\ines that the respondent has
engaged in & discriminatory practice, the Commission shall state
its fmd.mgs of fact ard conclusions of law and shall issve an oxdexr
requiring the respondent to cease and desist fram the discrimina-
tory practice and to take such afiimwative action as in the judgwent
of the Commission will carxy out the purposes of this Act. A copy
of the order shall be delivered to the respordent, the camplainant,
the Attorney General, and to such other public officers and persons
as the Commission deems proper.

(b) Affirmative action-ordered under this cection may include
but is not limited to

(1) hiring, reinstaterent or upgrading of employees with or
without pay;

(2) admission or restoration of individuals to union manber—
ship, admission to or participation in a gquidance program, ap—
prenticeship training progrem, on-the—job treining program or
other occupational training or retraining program, with the

utilization of objective criteria in the admission of individuals to

such programs;’

(3) admissiaon of individuvals to a publlc accamodation
or an education institution;

{4) sale, exchange, lease, rental, aSSlC_,“.".Il'ent or sublease of
real property to an individual; :

(5) extension to all irdividuals of the full and equal enjoy-~
mant of the advantages, facilities, privileges, and services of
the responcéent; .

‘t
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(6) reporting as to the manner of campliance;

(7) posting notices in conspicuous places in the respondent's
place of business in form prescribed by the Comission and
inclusion of such notices in advertising material;

(8) cancellation, recission or revocation of a contract, deed,
lease or other instrument tranferring real property, which is the
subject of a camplaint of a discriminatory practice, to a person
who had actual knowledge or record notice, prior to the transfer
or the execution of the legally binding cbligation to make the
transfer, that a determination of rcasonable cause had been made
with respect to the discriminatory practice;

(9) payment to an injured party of profits obtained by the
respordent through a violation of this Act, subject to the
principles of equity;

(10) payment to the corplainant of damages for an injwy
caused by the discriminatory practice and costs, including a
reascnable attorney's fee. Unless greater damages are proven,
damages may be assessed at $500 for each violation.

{c) In the case of a respondent operating by virtue of a license
issued by the State or a political subdivision or agency thersof, if
the Comission, upon notice to the respondent with an opportunity
to he heard, determines that the respondent has engaged in a
discriminatory practice and that the discriminatory practice was
authorized, requested, cammanded, performed or knowingly or
recklessly tolerated by the board of directors of the respondent or
by an officer or executive agent acting within the scope of his en-
ployment, the Commussion shall so certify to the licensing agency.
Unless the Commission finding of a discriminatory-practice is
reversed in the course of judicial review, the finding of
discrimination is binding on the licensing agency.

(d) 1In the case of a’respordent who is fourd by the Camission
to have engaged in a discriminatory practice in the course of pex-—
forming under a contract or subcontract with the State or political
subdivision or agency thereof, if the discriminatory practice was
authorized, requested, comranded, performed, or knowingly or
recklessly tolerated by the board of directors of the respondent or
by an officer or cxecutive agent acting within the scope of his
employment, the Commission shall so certify to the contracting
agercy. Unless the Camission's finding of a discriminatory
practice is reversed in the course of judicial review,
the finding of discrimination is binding on the contracting
agency.

(@) If a certification is made pursuant to this section,
the licensing agency may take appropriate action to revoke or
suspend the license of the respondent.

(L} Uoxon receiving a certification made under this section,

a contracting agency may take appropriatce action to

(1) terminate a contract or portion thereof previously en-
tered into with the respondent, either absolutely or on conditicon
that the rcspondent carry out a program of compliance with the
provisions of this Act, and

(2) assint the State and all political subdivisions and agencles
thercof to refrain from entering into further contracts, or extonsions
or other modifications of existing contracts, with the respondent
until the Cammission is satisfied that the respondent will carry
out policies in carpliance with the provisions of this Act.




Clean up procedural parts of Act. TIAPA, Ch. 17A cnacted since
this statute.™ Can repeal most oI § 601A.14(8)~()}) and rely on
IAPA § 17A.11-.17 instead, thereby treating this administrative
process like all others in state govemmment, and ecliminating any
arbiguities of a separate statecent of procedural rights here.

Clean up technical deficiencies in act due to many recenl amend-
ments. - H.F., 484 is a partial step in the right dirvection for
this purpose.




SUBSTANTIVE IMPROVEMENTS

3. Make a speclfic violation of the housing section

o diseriminate

against'persons because of the race, cthaic background, etc. of
thelr visitors or friends. Curxent law is unclear on this and

there has been a problem on this score.
be added to § 601A.8(1) might be:

Some language that might

4. To discriminate against the lessee or purchaser
of any real property or housing accommodation or part,

portion ox interest thexein, ox against aoy

prospective

jessee or purchaser of such property or acconrmodation,

because of the race, color, creed, religion,
age, or national origin of persons who may f
time be present in or on the lessee’'s or own
ful purposes at the invitation of the lessee

sex, disability,

rom time fo

er's premises for law— |
or owner as I[riendc,

guests, visitors, relatives, or in any similar capacity.

3. Clearly cover all state and local government 2gen
goods, services, funds, or facilities to the publ
I think they are probably already covered by that
che all embracing special definition of ‘public a
§ 601A.2(10), but I know mauny people might disput
I thnink it should be clarified. ALl such state 2
programs dispensing money, services, programs, et
should be expressly included as within § 601A.7.

3. The statute should be amended to clearly indicate
now does, that only age discrimination for those
by the act's prohibitions.

.y
cies dispensing
jc as within § 60LA.7.

" gecrion because of

ccomodation” in

¢ that point. So,

ad local-governmental
¢c. to the public

, as an agency rule
over 18 is covexed
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RELATIONS OF STATE ACT TO LOCAL ACTS :

Section 601A.17 was drafted as a conpromise provision. There was -
disagreement when it was enacted as to whether or not local governmeats
should be able to go further than the state act and if so, in what
particulars. Section 601A.17 was, therefore, purposefully drafted in a
vague way with the understanding that it would iv reality shift to the
courts the respoasibility of determining, from tige-to-time, what the
precise "field" of this chapter was, and when a local law was *inconsistent

with this chapter." It is time for the legislature to clarify Lhis.
~ The legislature should specifically determine:

1. Whether or not local govermments cza make illegal, conduct
specifically exempted from the state act's prohibitions.

2. Vhether or not local governments can use procedural means
other than those found in the state act to enforce their
civil rights laws, e.g., criwinzl prosecution or civil
suits.

3. Vhether or not local governments a2re bound by every detail
of the procedure used in enforcircg the state zct when they
devise schemes to enfoce their own act. This later de-
termination will have to be made only if the Jegislature
decides that local governments should have to use the same
enforcemant means as the state act to avoild heing.incon-
sistent with it.

4. Whether or not the substantive coverage of the local act can
vary from that of the state act bayond the question raised
in number 1 above.




STRUCTURAL IMPROVEMENTS . el e

]
A large step in the right direction was taken by empowering the ;
Governor to appoint the agency director. But that still splits lines f
of political responsibility in the agency. The Director serves at the !
pleasure of the Governor and is,  therefore, xesponsible to him; but l
the Director must take orders from the Commission, which is not directly |
politically responsible to the Governor since its members, once appoinccd1
serve for a fixed term of years. The Commission, not the Director, is
authorized by law to make all agency policy, and flnal]y deLerm;ne all I
mattexs in the agency's jurisdiction. { ’

X think the Commissiou should be abolished as head of the agency.
The lowa civil rights agency should be headed instead by a single official
sppointed by the Governor, with a Commission also appointed by the
Governor, but empowered only to advise the Director of the agency., I
know how controversial this suggestion will be; and T know there are many
vested interests that will automatically find it unacceptable cven with-
out giving it serious consideration. Nevertheless, T suzgest this, I
assure you, only because I believe it would mean stronger and more
efficient enforcement of the civil rights laws of this state.

A number of states like New Jersey and Minnesota have moved in this
direction to assure more efficient and professional management of the
state civil rights agency, and a clearer line of political responsibility
for the agency's performance. The performance of their agencies is better
as a consequence. The CGovernor in Iowa is not now in a position to dirccatly
control the Commission that sets ageacy policy, finally wakes agency
deternminations and controls the Director of the agency; so he cannot
fairly be held responsible for all actions of the agency. 1 helieve
that to be unsound, particularly in light of the past performance of this
agency.

There is 2lso not as nuch need today for a Civil Rights Commission
that is, by its independent fixed term structure, very much insulated from
political accountability and direct executive superintendance. There are
‘at jeast five reasons for this conclusion. 1) Since sex, age, and disability
were added to the act, a sufficient nuaber of citizens of Yowa now have a
vested interest in the work of this agency to assure it a suhstantial
supportive political comstituency and also to ensurc continuing political
pressure to effectively enforce these lavs. 2) The agency needs. all full-time
professional law enforcement people, to do law enforcement work meeting a
wholly professional standard, rather than well intentioned, but only part-
time, ron law enforcement professionals, who may not be as efficient,
qualificd or dependable for these purposzs no matter how well intentioned
they are. 3) Potential conflict betwzea the Commission and the Director
who is not now appointed by the Commission, would be eliminated by making
the Commission advisory only. This conilict betweea the Direcror and
Comnission was, as we remember, a large cause of the poor performance of
this agency several years ago. 4) Furthermore, and in this L hope 1 am not
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too optimistic, a Commission insulated from the political process and direct

executive superintendence is not quite as necessary today as it was in 1965,

. because there is a greater public acceptance of the general principles '
enbodied in these laws thaa in 1965. 5) Lastly, X thirnk the agency must ot
be made moxe directly politically accouatable and more directly subject - ;
to executive superintendence to zssure its long term cffective performance.
In my opinion lack of such direct pressures are likely to make its per-
formance less than satisfactory. That is one of the lessons J have leamned
from its past performance.

Y want to add that Y fully recognize and cowmmend the enhanced per—
formance of this agency recently, and in no way mean by these comments to
depreciatLe its considerable recent prozress. We all should apploud the
considerable recent progress of the Cozmission; but that jis not enough,

-n




