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This supplementary report consists primarily of the text 
of Mental Health and Juvenile Institutions Study Committee Draft 
Bill No.6, fourth version, "A Bill for An Act relating to 
hospitalization of the mentally ill," with a number of 
intersperse~ explanatory comments. Because this format makes the 
oraft bill somewhat bulky, and because there is interest in this 
bill on the part of many persons less intensely interested in other 
bills recommended by the Study Committee, the draft bill and three 
pertinent appendices are here presented with brief introductory 
comments separately from ti,e main report of the Study Committee. 

The Mental Health and Juvenile Institutions Study 
Committee's concern about Iowa's commitment laws began in 1971, the 
year the Study Committee was first established. In 1973, the Study 
Committee established the Subcommittee on Commitment Laws composed 
of Senator John Murray, Chairman, Representative Scott Newhard and 
Hr. Keith Oswald, an advisory member of the Study Committee. The 
Subcommittee was aware that a Joint Subcommittee of the Iowa 
Medical Society and the Iowa State Bar Association had been working 
for some time On possible revisions in the state's mental health 
commitment statutes. The present members of this interprofessional 
Joint Subcommittee are Doctors S. M. Korson of Independence, 
Herbert L. Nelson of Iowa City and Richard E. Preston of Des 
Hoines, and Attorneys Randall Bezanson of Iowa City, Lee Blum of 
hampton, J. Eric Heintz of Iowa City and Thomas J. Wilkinson, Jr. 
of Cedar Rapids. 

Dr. Korson and Mr. Wilkinson attended the legislative 
Subcommittee's first meeting on September 6, 1973, at which time it 
was agreed that the Joint Subcommittee would make the product of 
its efforts up to that time available to the legislative 
Subcommittee as a starting point for the latter group in 
preparation of a proposed new mental health commitment statute to 
be reported to the full Study Committee. The legislative 
Subcommittee has continued to maintain liaison with the Joint 
Subcommittee, has made a number of changes in the text of the draft 
bill in response to suggestions by the Joint Subcommittee, and is 
most appreciative of the assistance and suggestions which have thus 
bee~ made available. However, it should be understood by all 
concerned that the legislative Subcommittee has final 
responsibility for the content of the fourth version of Draft Bill 
No.6, which is not necessarily satisfactory in all respects to all 
members of the Joint Subcommittee. 
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I)'lTRODUCTION 

Major areas of effort 
rnstitutions Study Committee 
have heen: 

for the Mental Health and Juvenile 
during the 1974 legislative interim 

1. 

2. 

Preparation of a proposed new mental health 
statute for Iowa. 

commitment 

The possible 
resulting from 
or facilities. 

removal of all liens imposed for charges 
care and treatment at certain institutions 

3. The Department of Social Services institutional plan and 
viable alternatives to the recommendations contained 
therein with particular reference to the future 
utilization of the Clarinda Mental Health Institute. 

4. Plans and arrangements for the conduct of a comprehensive 
mental health study. 

The Study Committee in this report submits to the General 
Assembly recommendations regarding the first three of the foregoing 
subjects, and a progress report on the fourth. In addition, a 
recommendation concerning the manner of allocating state funds used 
to help pay the costs of mental health services, submitted by the 
Study Committee in the past, is reaffirmed. 

On December 19, 1973, the Legislative Council approved a 
request by the Mental Health and Juvenile Institutions Studv 
Committee to continue that Study Committee through the 1974 
interim. This continuation was requested in order to implement the 
Study Committee's recommendation regarding the conduct of a 
comprehensive mental health study pursuant to H.F. 784 (1973) which 
appropriated $50,000 for that purpOse. 

Also continued by the CounCil's actiOn were the StudY 
Committee's mandates in other areas of endeavor in which it was 
involved. In addition, following adjournment of the 1974 session 
of the General Assembly, the Council assigned the Study Committee 
HCR 128, requesting a study of the feasibility of implementing the 
Department of Social SerVices' "institutional plan" (a series of 
reports and recommendations mandated by clauses in the lq73 
appropriations measures for the Department}. 

Representative Edgar H. Holden, Chairman of the Study 
Committee since its inception in 1971, has continued in that 
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position during the past year, with Senator Charles P. ~iller 

retaining the position of Vice Chairman. Representatives Joan 
Lipsky, Jerry fitzgerald and Scott Newhard and Senators Calvin 
Hultman and John ~urray continued 8S members. On June 12, 1974, 
the Legislative Council approved 8 recommendation from the Studies 
Committee that twO additional legislators be added to the StudY 
Committee. Senator C. Joseph Coleman and Representative Elmer H. 
Den Herder were subsequently appointed. Advisory members continuing 
on the Study Committee included Mrs. Sally Frudden of Charles City 
(Iowa Association for Retarded Citizens), Mrs. Louise Goldman of 
Davenport (Community Mental Health Centers Association of Iowa), 
Mr. ~icholas Crunzweig of Des Moines (Director, Division of ~eotal 
Health Resources, Department of Social Services), Dr. Herbert 
Nelson of Iowa City (Director, Iowa ~ental Health Authority), and 
~r. Keith Oswald of Des Moines (Executive Director, Polk County 
Mental Health Planning Commission). Dr. Richard C. Preston of Des 
MOines, who succeeded Dr. Hormoz Rassekh of Council Bluffs as 
President of the Iowa Psychiatric Society, also replaced Dr. 
Rassekh as an advisory member of the Study Committee. Mr. Ralph 
Kauffman, Administrative Assistant to the Senate majority leader, 
,elped staff the Study Committee in addition to Legislative Service 
Bureau personnel. 

I. - Drafting and Review of a Proposed New 
Mental Health Commitment Law 

The Study Committee's Subcommittee on Commitment LaYs, 
formed during the 1973 interim, has during 1974 continued its 
efforts to develop a new statute governing involuntar~ 

hospitalization of the mentally ill in Iowa. The Subcommittee is 
chaired by Senator Murray, and includes Representative Newhard and 
Mr. Oswald. 

Concern about the adequacy of Iowa's present commitment 
laws first arose, within the Study Committee, in connection with 
uncertainty about the legal effect of inVoluntary llospitalization 
for reaSOns of mental illness upon the hospitalized indiVidual's 
subsequent legal competency, status as a voter, etc. Wit!lin (1)e 

past eighteen months, however, concern has increasingly ~hifted [0 

the question whether Iowa's current statute would surviv~ a 
constitutional challenge in the federal courts. Generally similar 
laws io several other jurisdictions I,ave been found 
unconstitutional on the ground that they operate to deprive the 
committed person of liberty without due process of law. 

There is much disagreement over how a 
involuntary hospitalization for mental illness 
Some of the basic questions which have been most 

new Iowa law on 
should be written. 

troublesome are! 

I. What is required as minimum procedural due process in 
committiog a mentally ill person for treatment, and what 
procedural safeguards, if any, should be incorporated 
beyond those which are constitutionally required? 
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2. How can these procedural requirements be· balanced with 
society's interest in seeing that p~rsons who are 
mentally ill, and who are unable or unwilling to realize 
their need for treatment, do receive treatment 
expeditiously and effectively? 

3. Under what circumstanCes, if ever, may a person whose 
behavior is very distressing to his family or to the 
community, but who eVidences no threat of physical harm 
to himself or others, be involuntarily hospitalized? 

Work on Mental Health and Juvenile Institutions Study 
Committee Draft Bill No. 6 (the designation of the proposed new 
involuntary hospitalization law) continued through the early months 
of the 1274 legislative seSSion, as rapidly as other demands on 
staff time would permit. A hearing on the second version of the 
Draft Bill o~curred March 14 under tha sponsorship of the Senate 
Human Resources Committee. 

In succeeding months, the Subcommittee revised the Draft 
Bill on the basis of comments received at the March 14 hearing. 
The legislative Subcommittee has also sought to maintain liaison 
With a JOint Subcommittee of the Iowa Medical Society and the Iowa 
State Bar Association which is concerned with this matter, although 
not all of the members of this interprofessianal Joint Subcommittee 
necessarily support or accept all provisions of the legislative 
SUbcommittee's draft bill. 

A third version of Draft Bill No. 6 was completed and 
distributed in early October, and a public hearing was held on it 
by the legislative Subcommittee on October 25 in Des Moines. In 
addition, members of both the legislative Subcommittee and the 
interprofessional Joint Subcommittee participated in panel 
discussions of the draft bill at sessions arranged by the Iowa 
District Court Clerks Association and the Iowa Psychiatric So~iety. 
and copies of the third version were distributed widely to a large 
number of interested parties throughout the state. 

The final meetings of the legislative Subcommittee wer~ 

held De~ember 3 and December 12, to consider comments and 
suggestions which had been received since release of the third 
version of Draft Bill No.6 for public review. Pursuant to actions 
taken at those two meetings, a fourth version of Draft Bill No.6 
has been prepared, and is reported to the 66th General Assembly by 
the Study Committee for its consideration. The Draft Bill is 
designated "fourth versionn rather than final version because the 
necessary conforming amendments have not yet been completed, and 
because it is recognized that the bill remains controversial and 
that the s~snding committees to Yhich the bill will presumably be 
referred will wish to give further consideration to some of the 
major policy questions involved. Nevertheless, Draft Bill No.4 
represents the Subcommittee's judgment as to the policies the state 
should adopt in this area of law, and the full Study Committee on 
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~ovember 20 authorized the Subcommittee to submit the draft hill to 
the General Assembly On that basis. 

The third version of Draft Bill ~o. 6 was prepared with R 

number of explanatory comments interspersed through the text of tllC 

bill. These comments, with appropriate modifications, have been 
retained in the fourth Version. Because thi~ format makes tlle 
draft bill somewhat bulky, and because there is interest in this 
particular bill on the part of many persons who are less intensely 
interested in other recommendations of the Study Committee, Draft 
Bill No.4 is not attaclled to this report, but is separatelv 
prepared as a supplementary report. This report includes, in lieu 
of the text of the draft bill, a comparison of its prOVisions with 
those of present Iowa law zovernins commitment for treatment of 
mental illness. The comparison, written hy Mr. Kauffman, is 
labeled Appendix I. 

Role of the District Court 

One of the questions raised bv court decisions in other 
jurisdictions regarding commitment of mentally ill persons for 
treatment is whether involuntary ilospitalization (viewed as a 
deprivation of liberty) can constitutionally be done by any agency 
except a court. Concern about this question led tl1C 
interprofessions1 Joint Subcommittee, in its earlv ertorts, and 
subsequently the legislative Subcommittee to draw Draft Bill ~o. 6 
On the basis of direct handling of commitment proceedings hy judges 
of the district court rather than by the three-member 
hospitalization commissions which now exist in each county. 

Initial reactioll to this type of procedure, particularl,y 
by county district court clerks, was that it is essentially 
unworkable because in many smaller counties there is insufficienr 
access to a district court judge to allow prompt 11andling cf 
hospitalization proceedings. Therefore, the subcommittee placed itl 

the third version of Draft Bill ~o. 6 a sectio~ which: 

Authorizes the judges in each judicial district to 
jointly establish, as an arm of the ~ourt, a judicial 
hospitalization commission to perfor~ most of the 
functions of the district court in hc)spitalization 
matters in any county wllere the judges consider it 
advisable [0 exercise this option. 

Makes the judicial hospitalization commission generally 
similar in makeup to the existing county commissions e)f 
hospitalization, except that the clerk of court would 
prOvide staff assistance rather than serving as a loember 
of the commission and tIle third commission member wou],d 
be a knowledgeable layman. 

Requires 
f 011 ow all 

the judicial hospitali7.3tion commission 
substantive procedures specified in the 

to 
b i 11 
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for the courts, makes the commission's actions subject to 
appeal to the district courts, and allows only district 
court judges to issue orders for immediate custody of a 
respondent pending a hospitalization hearing. 

The Joint Subcommittee, on reviewing the third version of 
Draft Bill No.6, expressed the view that the use of a judicial 
hospitalization commission would be unconstitutional. The County 
Officers Coordinating Committee informed the legislative 
Subcommittee that, in its view, if the present Iowa commission of 
hospitalization procedure is unconstitutional then the judicial 
hospitalization commission would be equally 50.* 

While the legislative Subcommittee's members do not 
necessarily agree with the views SO expressed, they haVe decided, 
after reviewing these objections, to remOVe the judicial 
hospitalization commission option from the fourth version of Draft 
Bill No.6. HOwever, it appears as an appendix to the 
supplementary report which includes the text of the draft bill. 

II. - Abolition of Liens for Cost of Services 
at Certain Institutions and Facilities 

At the July 18 meeting of the Study Committee, a 
representative of the Iowa Association for Retarded Citizens voiced 
COnCern about the practices followed by county auditors in 
recording claims for the cost of care of mentally retarded 
individuals at the stBte hospital-schools. Although the relevant 
provisions of Chapter 222 of the Code were changed several years 
ago so that these claims no longer legally constitute a lien 
against property, the IARC reported that the claims continue to he 
listed in such a manner that they are construed by abstractors as 
liens, and are therefore a barrier to conveying clear title to 
affected real estate. At Chairman Holden's request, Mr. Kauffman 
made a study of the matter. 

Mr. Kauffman subsequently reported that: 

-The problems complained of by the lARC come ahout 
because of the practice of county auditors. It 3ppears 
that at least some auditors list these charges in a book 
designated as a "Lien Book", although this procedure is 
not uniform over the state. The practice of abstactor~ 
is to show on an abstract of title anything designated as 
a lien, as a matter of self-protection. They are not 
expected to sort out what is and is not a valid lien 
against real estate, but rather to show what is 
designated by the various officials as liens. The title 
examiner then determines whether in fact a lien exists 
and makes whatever requirements he feels necessary to 
clear the title. Abstractors are confused and as a 
matter of protection tend to report everything in order 
to be sure that nothing lIas been missed, since an 
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abstractor missing any charges 
incl~derl might be held personally 
occurring because of the omission. 

which should have been 
liable for any damage 

-The Code distinguishes between the mentally ill, the 
mentally retarded, the alcoholic, the care of juveniles, 
the drug dependent and all indigents served by 
Psychopathic Hospital in stipulating the type of debt or 
lien to be used by countie~ in assessing financial 
responsibility for services rendered to these persons. 
(It is generally the responsibility of the county to 
reimburse the state for the service received, and the 
county in many cases has authority to collect from the 
person who received the services, or hi~ or her 
responsible relatives, if they are able to pay.) 

It is the consensus of the Study Committee that all such 
automatic liens should be removed. Accordingly the Study Committee 
recommends to the 66th General Assembly the enactment of Study 
Committee Draft Bill No.7. The draft bill is designed to 
accomplish several things: 

1 • It repeals 
or those 
their care 

the lien on property of mentally ill persons 
legally responsible for payment of charges for 
and support. 

2. It abolishes existing liens. Recognizing, however, that 
some liens currently on the books are collectible, 
counties are given until January I, 1976 to initiate any 
action to enforce existing liens. 

3. The draft legislation provides that at such time as 
services or treatment are received, the board of 
supervisors from the county in wllieh the recipient 
resides shall enter a determinination of the ability of 
the reCipient, or those persons responsible for his sup­
port, to pay any charges for services rendered. 

4. An individual or his or her responsihle relative bec0~10 

finanCially liable to the county only for that portion of 
tile cOst of services rendered for whiCh they are deemed 
able to pay. If unpaid, a judgment may be obtained to 
enforce this liability. 

5. Auditors are required to keep aCCUraLe records of the 
accounts of all institutionalized persons in a book 
designated as an account book or index, and whicll 
includes no reference in any place to a lien. 

6. A change is made in the classification of claims against 
the estates of mentally ill persons, which the Code 
continues to list as second class claims, to correspond 
with the statutory sixth class claims against the estates 
of mentally retarded persons. 

• 
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7. Sections of the Code which appear inconsistent with the 
purpose of the legislation are repealed. 

A copy of Draft Bill No. 7 appears as Appendix II to this 
report. 

III. - The Institutional Plan and 
Future Ctilization of the 
Clarinda Mental Health Institute 

The Study Committee's last meeting prior to the 1974 
legislative session was devoted to consideration of, and hearing 
objections to, a reco~mendation by the Department of Social 
Services in its "institutional plan" that operations at the 
Clarinda Mental Health Institute be permanently discontinued. The 
Study Committee's assessment of this proposal at that time is 
summariZed on pages 8-10 of its Report to the Second Session of the 
65th General Assembly. 

At the Study Committee's January 3, 1974 meeting, 
concerned citizens from Clarinda and other southwest Iowa 
communities urged that the institution remain open, proposing what 
was referred to as a t'two-track" system of services at the Clarinda 
Institute to meet the unique needs of the relatively sparselv 
populated southwest section of the state. Under this arrangement, 
at least two levels of services would be established, diVided 
acco=ding to the intenSity of the treatment program. This proposal 
was embodied in a draft bill requested by Representative Horace 
Daggett and Senator James Briles, however the legislation was 
prepared too late for introduction during the 1974 session of the 
General Assembly. Subsequently, the Study Committee examined and 
discussed this bill (hereafter referred to as the Daggett-Briles 
proposal) during the 1974 interim. 

The Daggett-Briles proposal contemplated establishment of 
two types of services at the Clarinda facility: 

1 • An intensive care, inpatient hospitalization unit; and, 

2. A secondary care, regional service unit providing, among 
other things, traveling clinics to those counties whicl. 
are within reasonable proximity of the facility, and are 
currently without community mental health centers. 

The original bill required that those counties receiving services 
from traveling cliniCS, which had not established or affiliated 
with a community mental health center by July 1, 1978, initiate 
planning with the Clarinda facility to convert the clinics into 
community centers. After consultation with representatives from 
the Department of Social Services (who had expressed interest in 
the proposal since its inception and had agreed to work with the 
Clarinda delegation in exploring the possibilities of the 
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arrangement) the concerned citizens who had helped to develop the 
proposal agreed to change the July I, 1978 deadline to July I, 
1977, so that it would fall within the next fiscal biennium. This 
was intended to assist the Department in formulating its budget 
request for the Clarinda Institute. However, in the fall of 1974 
concern was expressed by at least some of the people who had been 
parties to the original proposal that the tentative budget request 
by the Department for the Clarinda Institute did not appear to 
~ully reflect the in~ent of the proposal. 

One of the key features of the Daggett-Briles proposal is 
the establishment of a citizens advisory board to assist in the 
planning, development and evaluation of services offered bv the 
Clarinda Institute to communities in its service area. While the 
institute has had an advisory board functioning in recent years, 
this board has no standing in law. The assignment of a statutorv 
role to such a body would be an innovation in administration of 
Department of Social Services Institutions, and would in effect 
mOVe a step toward the pattern of administration which has 
prevailed in Iowa's locally-funded community mental health centers. 

The idea that mental health services needed in 
southwestern Iowa could in fact be provided by a multi-county 
mental health center, established under the provisions of House 
File 1060 of the 65th General Assembly, 1974 Session, has also been 
considered briefly by the Studv Committee.* H.F. 1060 was enllcted 
(pursuant to a 1973 recommendation by this Study Committee) to 
provide a more explicit legal framework for establishment of 
community mental health centers, which in Iowa have traditionallv 
grown out of local initiative and efforts. There appears to be 
quite general agreement among advisory members of the Study 
Committee that if counties in southwest Iowa do not desire to 
provide mental health services within the H.F. 1060 framework, it 
is not feasible for the state to mandate them to do so. This is 
not to suggest, however, that it is impossible or undesirable to 
create incentives and otherwise help to stimulate the desire to 
establish and support community mental health services on the local 
level. 

The ~nique Problems of Providing 
Mental Health Services in Southwest Iowa 

It is the consensus of all parties concerned <at least so 
far as the Study Committee is aware) that the goal of the state 
should be to assure availabilitv of high quality mental health 
services in southwest Iowa in the years ahead. Concerned citizens 
from Clarinda and elsewhere in southwest Iowa who have appeared 
before the Study Committee have always stated that this goal is 
their first priority, and that their efforts to keep the Clarinda 
Institute open reflect the lack of alternative sourCeS of needed 
mental health services. 
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In considering how best to achieve the goal of 
maintaining quality mental health services for southwest Iowans, 
the Study Committee has recognized several somewhat unique 
circumstances affecting this area. These circumstances include; 

1. The proportion of counties in the Clarinda Institute's 
catchment area which have not established or affiliated 
with a community mental health center is much higher than 
is the case in the catchment areas of the other three 
Iowa mental health institutes. 

2. The relatively sparse populations of most of the counties 
not now served by a community mental health center, 
combined with the requirement of H.F. 1060 that any 
county or group of counties establishing a community 
mental health center must have at least 35,000 
population, means that several counties must be willing 
to cooperate if a new center is to be established in 
southwest Iowa. 

3. The economic situations of some of the counties not now 
served by community mental health centers is like Iv to 
compound the difficulty of establishing one or more new 
community mental health centers in the area, at least 
unless and until some significant change occurs in the 
way the state nOw funds mental health services. 

It should be added that the lack of coordination between the 
Department of Social Services' Division of Mental Health Resources 
and the Iowa Mental Health Authority (to which community mental 
health centers relate) also appears to have contributed to 
difficulty in bringing about establishment of one or more new 
centers in southwest Iowa. This lack of coordination was referred 
to briefly in the Study Committee's report to the 1974 session of 
the General Assembly, and was discussed more fully in its report of 
a year earlier. 

As of November 1, 1974, eleven of the twenty-five 
counties in the Clarinda Institute's catchment area have not join~d 
in establishment of or affiliated with a community mental health 
center. These eleven counties range in population from Adams and 
Ringgold with 6,322 and 6,373 respectively to Page (where Clarinda 
is located) with 18,507, based on the 1970 census. These cleven 
counties include several which have per capita income levels among 
the lowest in the state. 

Efforts toward establishment of a community mental health 
center to serve several of these southwest Iowa counties hegan some 
months ago when a task force of representatives from Adams, Clarke, 
Decatur, Ringgold and Union Counties was formed, and the Iowa 
Mental Health Authority began working with the task force in 
planning toward establishment of a center. However, the Study 
Committee was informed that as the time approached when it would be 
necessary to ask the respective county boards of supervisors fc)r 
firm budgetary commitments, support from Decatur and Ringgold 
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Counties was not fortllC'oming. This not 
plans, but reduced tile po?ulation of tile ~rea 
task force below tIle 35,000 mtnin:um necessary 
a community mental health center. 

only crippled funding 
represented by the 
for establishment of 

Representatives of the [nion County Mental Health 
Steering Committee who attended the Study Committee's Octoher 22 
meeting blamed the lack of support by Decatur and Ringgold Counties 
On the Clarinda Institute's recent initiation of mental health 
services to these counties by traveling clinics working out of the 
Institute. Mental Health Authority personnel contend it is 
unrealistic tu expect the counties in question to commit themselves 
to support local mental Ilealth services so long as services are 
being provided within these counties hy extension from the Clarinda 
Institute. However, the Union County residents present at that 
meeting reaffirmed Union County's hope that a community mental 
health center can eventually be established in the area. 

The Clarinda Institute's Social Work Supervisor explained 
at the October 22 meeting thRt Decatur County was offered the 
traveling services On a temporary basis because of tl\e countv's 
large volume of mental health problems demanding immedi3te 
attention and the present inabi),ity of the COunty to meet these 
needs in any other way. He stat~d that Ringgold County requested 
the temporary services in order to determine if a need exists there 
for similar s~rvices on a permanent basis. He added that Ringgold 
County also had expressed doubts concerning the extent of the 
financial inve~tment which would have been nece~sary if the county 
joined in establishing a multi-county community mental healt!l 
C'enter. (The administrator of the Decatur County Hospital 
subsequently told the Study Committee that in his opinion that 
county's board of supervisors would not be willing to consider 
support for a community mental health center to SerVe the area if 
the need for its services were not indicated by response to the 
Clarinda Institute traveling clinic.) 

At the October 22 meeting, tl.e Study Committee decided-­
by a split vote of the memhers present--to direct the LegislDtiv~ 
Service Bureau to prepare a new draft bill which r!?tains til" 
advisory board concept of the Daggett-Brilcs proposal, but leaves 
it largely to the Clarinda Institute superintendent (and the state­
level administrators to whom he is responsible) to work out wit!. 
the advisory board exactly how the Institute is to respond to local 
mental health service needs. In seeking to meet these needs by 
providing services directly to individuals at points other than the 
Institute itself, the Clarinda Institute is required by the bill to 
do so through arrangements with local mental health centers. This 
bill, designated Draft Bill ~o. 8, was considered and revised at 
the Study Committee's final meeting on November 20 and, as so 
revised, is recommended for enactment by the 66th General Assembly. 

The key features of Draft Bill No.8 are: 
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1. Establishment of a one-member-per-county advisory board, 
appOinted by and serving at the pleasure of the respec­
tive boards of supervisors of counties in the Clarinda 
Institute's catchment area. 

2. Requirements that the advisory board, in addition to 
promoting coordination of services between the Clarinda 
Institute and community mental health centers in its 
area, review the Institute's biennial budget proposal and 
that the advisory board submit a report and, if 
appropriate, recommendations each year to the General 
Assembly. 

3. "Extension services" (those provided to indiViduals off 
the Clarinda Institute campus) may not be prOVided after 
July I, 1977 except in counties affiliated with community 
mental health centers, and then only on the basis of a 
written agreement with the center; also, the bill 
requires payment of the full cost of such services by the 
county in which they are provided. 

4. Authorization for the Clarinda Institute, with approval 
of the advisory board and the state director of the 
Division of Mental Health Resources (of the Department of 
Social Services), to lease any specified portion of its 
physical plant to or contract for purchase of its 
services by community mental health centers or similar 
agencies in its service area. 

A copy of Draft Bill No.8 appears 
this report. 

Mental Health Planning bv Metropolitan 
Centers in Clarinda Catchment Area 

as Appendix III to 

A final factor to be considered in any planning for the 
future utilization of the Clarinda Institute is the impact of anv 
move toward increased provision of services within the two 
metropolitan centers located in the Clarinda Institute's catchment 
area. These centers are Des Moines and Council Bluffs. 

A high proportion of the Clarinda Institute's preSent 
patient load comes from Polk County, which has indicated an 
interest in providing more intensive services at home. By 1977, 
Polk County anticipates the availahility of a IOO-bed inpatient 
county mental health facility. Some decline in the overall 
proportion of Polk County patients at Clarinda is already being 
noted. However, Polk County planners acknowledge that continued 
access to the Clarinda facility will be necessary to accommodate 
emergencies and overload, and to provide specialized services which 
the county does not currently envision offering through its 
facility. 
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Out of 729 patients admitted to Clarinda between July I, 
1973 and August 31, 1974, 232 came from Polk County. While there 
probably will not be a I-I ratio between the availablity of beds in 
the new Polk County facility and the removal of patients from 
Clarinda, the effects of such developments in Polk County should be 
considered In any plans for the long-range future of the Clarinda 
facility. 

The Study Committee has no indication of comparable 
planning in the Council Bluffs-Pottawattamie County area. However, 
it is understood that physical facilities which could provide a 
significant inpatient capaCity are already available in Council 
Bluffs, and that what would be required is primarily a decision to 
staff these facilities for that purpose. 

IV. - State Funds for Mental 
Health Services 

In six of the past eight legislative interims, a Study 
Committee of the General Assembly has scrutinized delivery of 
mental health services in Iowa. The State Mentsl Health 
Institutions Study Committee of 1967-68 included two members 
(Senator Miller snd Representative Lipsky) who have also served 
continuously on the Mental Health and Juvenile Institutions Stlldv 
Committee since its establishment in 1971. 

One of the recommendations of the 1967-68 Studv Committee 
vas that a more specific statutory foundation for establishment and 
operation of community mental health centers in Iowa be enacted, 
and that the funds the state provides to pay a portion of the cost 
of certain mental health services be allocated on a population 
basis directly to counties, which should be given some flexibility 
in determining how to use the funds to help obtain needed mental 
health services. TIle same recommendation was made by the Mental 
H~alth and Juvenile Institutions Study Committee in its first 
report in December, 1971. 

The legislative proposal embodYing this recnmmpndatinn 
became identified in 1972 as Study Committee Draft Bill No. I. It 
was subsequently divided, and Draft Bill No. lA--the portion 
dealing with establishment and operation of community mental health 
centers--ultimately became House File 1060 of the 65th General 
Assemblv and was passed in 1974. 

The portion of the original proposal identified as draft 
Bill No.1 which deals with state funding of mental health services 
has been identified by the Study Committee in 1973 and 1974 as 
Draft Bill No. lB. Although the bill has not been under active 
consideration during the 1974 interim, the Study Committee members 
continue to support the concept, and again recommend its enactment 
by the General Assembly. 

This bill is somewhat complicated 
rather detailed explanation. Appropriations 

and reqUires some 
made to the state 
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mental health institutes, and the state hospital-schools for the 
mentally retarded, in Iowa are not really the same as most 
appropriations. In most cases, an appropriation is an authorza­
tlon to an agency to expend in a given year a stated amount of 
money; at the end of that year, that amount of money is expected to 
have been spent and the state must replace that money in the 
treasury, either through general taxation or from some other 
source, if it proposes to continue spending at the same rate. In 
the case of the mental health institutes and hospital-schools, 
however, while the appropriation is an authorization to expend a 
certain amount of money, much of this money is expected to be 
replaced by payments from the several counties to the state 
treasury. Basically, the institution diVides the money expended 
during each quarter by the total number of patient-days of care it 
has provided in order to derive an overall per diem figure for the 
quarter; for each day during which a person who is a legal resident 
of a particular county was a patient at the institution, the 
institution bills the county at the established per diem rate and 
the county must remit the amount so billed to the state treasury. 

In past years the state policy was to recoVer the entire 
amount of the daily patient charge from the counties in this 
manner. Thus, at the end of each biennium, the only net outlay 
from the state treasury for operation of the mental health 
institutes and hospital-schools was the amount expended for care of 
"state patients", those persons who do not haVe a legal place of 
residence in any county in the state. Since Julv 1, 1967, howeVer, 
the state has billed the COunties for only 80% of the computed 
daily patient cost. This policy in effect resulted in a net 
transfer from the state treasury to the counties of slightly less 
than $4,900,000 in the fiscal year ending June 30, 1974; that 15, 
the 99 counties together were required to levy nearlY $4,900,000 
less in property taxes to pay institutional bills than would have 
been necessary if the 20% discount were not in effect. 

In addition, the state has for some years made ava1la~le 

to the counties payments of $5 per patient per week to help offset 
the cost to the counties of keeping chronic mentally ill and men­
tally retarded individuals in county homes, local nursing homeg, 
etc. These payments are available from the state mental aid fund, 
to which there is a standing annual appropriation of $1,075,000 
under section 227.17 of the Code. 

Thus, under present law the state in effect underwrites a 
portion of the cost of treatment of mentally ill or mentally 
retarded indiViduals in state institutions or of chronic care in 
local residential faCilities, but does not provide any money to be 
used at the local level for the cost of operation of community 
mental health center programs. What the Mental Health and Juvenile 
Institutions Study Committee Draft Bill No. 1B proposes to do is to 
end the present 20% discount on mental health institute and 
hospital-school billings to counties, abolish the state mental aid 
fund, and transfer the nearly $6,000,000 now going into these two 
items to a neW state mental health reimbursement fund. This new 
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fund would be allocated each year among all of the counties on 8 

population basis, and could be used at the discretion of the board 
of supervisors for any or all of the three following purposes: 

1. 
none of 
purchase, 
center. 

Support of 
the funds 
leasing or 

3 community mental health center, e~cept that 
so received may be aoplied directly to the 

construction of any building to house the 

2. Payment of charges to tIte county for care and treatment 
of patients at any state mental health institute or state hospital­
school. 

3. Care and treatment of persons who are, in lieu of admis-
sion or commitMent to, or upon discharge, removal or transfer from, 
a state mental health institute or state hospital-school, placed in 
a county hospital, county home, a nursing home or other health care 
facility as defined by law, or in any other suitable public or pri­
vate facility which is properly licensed or, if there is no 
applicable licensing statute, is approved for such placements by 
the Commissioner of Social Services or his designee. 

This change in the manner of allocating among counties 
the funds which the state is presentlY using to help counties meet 
the cost of cettain categories of mental health care would, by it­
self, affect different counties in different ways. A county whic~ 

has in recent years made very limited uSe of the state institutions 
would probably receive more state money under Draft Bill ~o. IB 
than it nOw receives through the 20% discount on institutional 
billings and the distribution of the present state mental aid fund. 
Conversely, a sparsely populated county which has little in the way 
of communlty mental health facilities available to it, and has 
therefore sent proportionately more patients to state institutions 
than have the more populous counties, would tend to receive less 
state money under Draft Bill Xo. lB. Therefore, a "floor" has been 
written into the bill providing that initially, no county shall 
receive an allocation from the proposed new state mental health 
reimbursement fund whicll is less than it receives in fiscal 1975 
(i.e., the current fiscal year) from the 20% discount on 
institutional billings and the state mental aid fund which is 
presently in existence. In order to fund this "floor", 
approximately $330,000 dollars in additional money will have to be 
~ppropriated, OVer the amount obtained by ending the 20% discount 
and abolishing the state mental aid fund. (The cost of funding 
this "floor" provision is based on figures for the most recent 
complete fiscal year, which ended June 30, 1974.) 

In renewing its recommendation of Draft Bill No. IB, the 
Study Committee has added a new feature to the bill. This is a 
requirement that the four state mental health institutes begin 
cost-related billing for inpatient services. Accounting methods 
now in use at the institutes make such hilling feasible, and the 
result should be a lessening of tlle extent to which charges for 
services to p~tients receiving less intensive or costly treatment 
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include a portion of the cost of services prOVided to patients 
receiving more expensive treatment. 

A copy of Draft Bill 30. IB, as revised for the Study 
Committee late in 1974, appears as Appendix IV to this report. 

V. - Conduct of a Comprehensive 
Mental Health StudY 

H.F. 784 passed by the 1973 session of the 65th General 
Assembly included an appropriation of $50,000 to the Legislative 
C~uncil to conduct a comprehensive study of all mental health 
d.,livery systems in Iowa. The Study Committee was subsequently 
assigned the responsibility of advising the Council regarding this 
project. Recommendations relevant to the study, issued following 
the lq73 interim, can be found on pages 1-4 of the Study 
Committee's 1973 Report to the Legislative Council. These 
recommendations were accepted by the Council on December 19, 1973 
as noted in the opening paragraphS of this report. 

Subsequently, delays in the search for a study consultant 
occurred because of the lack of time on the part of both staff 
members and legislators during the 1974 session of the Genera: 
Assembly. In June, Dr. David Ethridge, Chief of the Bureau of 
Operational Planning of the Michigan Department of Mental Health 
and Dr. E. Gordon Yudashkin, Director of the Michigan Department of 
~ental Health were invited to meet with the Study Committee to 
discuss the possibility of their serving as consultants. 

This meeting took place on June 19. After evaluation of 
the situation in Iowa, Drs. Yudashkin and Ethridge submitted a 
report which emphasized the absence of data they cons1cered 
essential to the study, due to poor data collection systems 
throughout the state, and expressed concern regarding the lack of 
coordination among those data systems that are currently being 
developed. The report suggested that the perceived deficiencies in 
data collection systems were largely due to lack of state financial 
support for their development, adding that cooperation of community 
mental health centers in response to efforts of the Iowa Mental 
Health Authority exceeds what might reasonably be expected since 
the state pays no part of the cost of operation of the centers. 

The report by Drs. Yudashkin and Ethridge also reflected 
doubts concerning the feasibility of conducting the study within 
the $50,000 appropriation. Rather than conduct the follow-up study 
as proposed, the report recommended that the funds be used instead 
to develop and refine existing data collection systems "so as to 
provide a vehicle for the ongOing answering of questions (. 
relative to mental health programs. .) when they arise". 

Meeting on July 18 the Study Committee decided against 
following these recommendations regarding the conduct of the study. 
However, the matter of coordinating data systems noted in the con-
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sultant's report was 
Interagency Liaison 
Code. 

subsequently called to the attention of 
Committee established by Section 28c.l of 

tile 
the 

On August 28 the Study Committee reaffirmed its intent 
regarding the objectives of the follo~-up study and instructed the 
Legislative Service Bureau to contact additional prospective 
con~ultants. Pursuant to these contacts, Dr. James V. Lowry of San 
Diego, retired Director of tlle California Department of ~ental 
Hygiene met with the Compre~ensive Study Subcommittee (Senator 
Miller, Chairman, Representative Lipsky, Dr. ~elson and Mr. 
Grunzweig) On September 23 and the Study Committee on September 24. 
He accepted the Study Committee's objectives as outlined On August 
18, and subsequently submitted a proposal outlining a procedure for 
achieving these objectives. 

are: 
The specific questions to which answers will be sought 

1 • What kind 
individual 
facilities 

of afterc3re was recommended for each 
by the various mental health inpatient 

prior to discharge or release? 

2. How much and what type of aftercare did patients actuallv 
receive upon discharge or release, if any? 

3. What were the costs of any aftercare received? 

The Study Committee approved these specific objectives, 
and accepted Dr. Lowry's recommendations regarding administration 
and methodology of the follow-up study. The field of subjects has 
been narrowed to include only those patients who have been 
hospitalized as part of their treatment program. This will 
necessarily consist of individuals who (1) have been hospitalized 
in One of Iowa's four mental health institutes, (2) have been 
hospitalized in Psychopathic Hospital at Iowa City, (3) have been 
l.ospitalized as a community mental health center patient or have 
been served by a community mental health center and ref~rred to a 
private physiCian for hospitalization or (4) have heen r~ceivi~g 

private psychiatric care and were hospitali7.ed during the course of 
such treatment. 

Dr. Lowry's recommendations as accepted by the StudY 
Committee also include the creation of an advisory board consisting 
of representatives of groups and agencies whose cooperation is 
important if the project is to succeed. The advisory board 
consists of the Study Committee's Comprehensive Study Subcommittee 
and the following persons designated in response to invitations 
extended On behalf of the Study Committee: Jerold D. Bozarth, Ph.D. 
(Iowa Ment.l Bealth Allthority), Rev. William Cotton (Iowa 
Association for Mental Health), M. D. George, ~.D. (Iowa Medical 
Society and Iowa Psychiatric Society), Verne R. Kelley, A.C.S.W. 
(Community ~ental Health Centers Association of Iowa), Janet Parker 
(Iowa Association for Retarded Citizens) and Thomas J. Wilkinson 
(Iowa Bar Association). 
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The advisory board held its first meeting December 11, 
and reviewed several applications for the position of project 
director for the follow-up study. Neither the board nor the 
consultant, Dr. Lowry, was fully satisfied with the qualifications 
of the candidates and additional candidates for the position are 
current"y being solicited. It is planned that the project director 
will be a temporary full-time employee of the Legislative Service 
Bureau and will be charged with a variety of responsibilities 
including the preparation of the basic study design and, with Dr. 
Lowry's advice and assistance, the preparation of the research 
instrument. It is likely that additional qualified interviewers 
will later be employed to complete the field work. It is 
anticipated that the present Legislative Service Bureau staff will 
assume the clerical responsibilities involved in the project. 

Dr. Lowry noted that a study of this nature should 
require a minimum of six months to complete. Funding for the study 
extends through June 3D, 1975 at which time all unencumbered funds 
will revert to the general fund unless an extension is provided by 
the 1975 session of the General Assembly. Study Committee members 
have discussed the possibility that a request for an extension may 
be necessary, and that an additional appropriation for the follow­
up study might be desira~le. 



Appendix I 

Comparison of Draft Bill No.6, 
Fourth Version, and Present Iowa Law 

by Ralph ~. Kauffman 

The following comparison points out similarities and 
differences between the present Iowa mental illness commitment law 
and Mental Health and Juvenile Institutions Study Committee Draft 
Bill No.6, Third Version. The comparison is organized 
chronologically with the proposed new law. 

Section 1 of the Draft Bill attempts to define the terms 
which are used in the succeeding sections so that there can be no 
misunderstanding as to the meaning of such terus. Terms defined 
include: mental illness, serious Iv mer-tally impaired (or serious 
mental impairment), serious emotional injury, respondent, patient, 
licensed physician, qualified mental health profeSSional, public 
hospital, private hospital, hospital, chief medical officer, and 
clerk. 

The present law does little to define terms. Section 
229.40 does define "mental illness" in general terms but does not 
go further in defining such things as "seriously mentally ill" to 
provide any basis for involuntary com~itment. The only other term 
defined is "director" which is defined by Section 229.44 and does 
not app~ar to be necessary under the proposed hill. 

Sections 2 through 5 of the Draft Bill are concerned with 
voluntary admiSSions to public or private hospitals. Their 
counterpart is found in Sections 229.41 and 229.42 of the present 
Code. The proposed bill, however, is more detailed in providing for 
discharge of voluntary patients, and for certain siruations under 
which they may be retained and proceedings commenced for 
involuntary commitment. The present statutes deal to some extent 
with the payment of charges for voluntary patients, but the 
proposed bill does not deal at this time with the payment of costs. 
These matters will doubtless be treated somewhat the same wey as 
under present law and will be covered when a complete uraft, 
including all necessary conforming amendments to existing Code 
sections, is prepared. 

Section 6 of the proposed bill sets out the requirements 
for the application for involuntary hospitalization of the mentally 
ill. A closely related provision is Section 229.1 of the Code. 
This provides for the !nformation which commenceS the involuntary 
proceedings. The information under present law is much less 
detailed, does not require supporting statements from a physician 
or affidavits from other persons. Further, the only requirement 
seems to be that the affiant believes the individual to be 
suffering from mental illness rather than that the individual is 
"seriously Qentally impaired" as required by the proposed bill. It 
would thus appear that a person could be committed under the 
present statute for any type of mental illness, while under the 
proposed bill tnere is the requirement of a showing of danger of 
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physical or emotional injury. The present section 229.1 also 
contains the provision for commitment with the consent of the 
individual by written application signed by his attending 
physician and one other physician. This provision has been 
completely removed from the present bill. 

Section 7 provides for the service of notice upon the 
respondent (i.e., the person whose involuntary hospitalization is 
being sought). This compares with Section 229.2 of the Code, 
however the present Code appears to contemplate that persons will 
be taken into custody and held until such time as a hearing is had. 
Under the proposed bill notice will simply be served upon a 
respondent unless he is taken into custody as prOVided by Section 
11 of the proposed bill. 

Section 8 of the proposed bill sets out the procedure 
following the issuance of the notice. It provides that counsel 
must be immediately appOinted unless the respondent already has 
counsel. It further provides that the court must fix a time for 
the hearing and order an examination by One or more physicians and 
fix a time for the filing of the report by the physicians. 

Section 229.5 of the Code provides for appointment of 
counsel, however it appears that such appointment is made at the 
time of hearing and it is questionable whether under such 
conditions counsel would have opportunity to prepare to represent 
the respondent in a proper manner. 

Section 229.6 provides for the appointment of an 
examining phYSiCian, which phYSician may be from the membership of 
the commission or outSide the commission. The statute is not clear 
as to When the appointment is to be made, however it apparently 
must be done prior to the time of the hearing since a report is 
submitted at the time of the hearing. 

Section 229.7 of the Code sets out a long series of 
interrogatories for which the physician is required to supply 
answers based on his examination of the respondent in so far as it 
is possible for him to do so. This differs from the present bill 
in that the physician is simply required to make a report and 
details are left to the designation of the court or the judgment of 
the physician. 

Section 229.8 of the Code provides for such corrections 
to the answers to these interrogatories as may be necessary by 
information elicited at the time of the hearing. 

Section 9 of the proposed bill provides the information 
which must be given to the respondent's attorney, and also sees out 
the duties of respondent's attorney. There is no corresponding 
section in the current law. 

which 
Section 10 of the proposed 

must be contained in the 
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bill sets out the matter$ 
physician's report and further 



provides tha~ the respondent shall have the right to be examined by 
a physician of his Own choice It he so desires and that sue11 
examination shall be paid for by the county if the respondent does 
not have sufficient funds with which to pay such eXpense. It 
authorizes any physician conducting an examination under the 
proposed bill to consult or invite the participation of a 
"qualified mental health professional" (i.e., a certified 
psychologist, registered nurse or master's degree social worker 
qualified by training and experience in the area of mental health). 
Also. it requires that respondent's attorney must be given copies 
of all reports and sets the time in which hearing nust be had 1r 
the ?Ilysician's re?ort is to the effect that the respondent is 
"seriously mentally ill H

• This would appear t.o corre.spond to some 
extent with Section 22~.7 of the Code which has been previously 
discus$ed. 

Section 11 of the proposed bill provides the conditions 
under which the respondent may be taken into immediate custody. It 
further provides the places where the respondent may be confined, 
and under what conditions, as well as the length of time prier to 
the actual hospitalization hearing. There is no section in the 
present Code which corresponds with these provisions, at least 
insofar as detailed instructions are concerned. The only section 
which bears on this matter is Section 229.2 which is extremely 
sketchy and appears to give the Commission of Hospitalization a 
great d~al of power without any specificatiOns as to how the powers 
shall be exercised. It would appear to be enti~ely discretiona~y 

with the Com~ission as to just what action it would take relative 
to the confinement of the respondent. 

Section 12 of the proposed bill prOVides for the hearing 
and sets out in detail the manner in which it shall be conducted. 
It specifies that the county attorney must appear on behalf of the 
applicant and also specifies the rights of the responden~. 

Sections 229.2, 229.3, and 229.4 are corresponding 
sections. In general they are much less detailed and would leave 
the conduct of the hearing largely to the discretion of the 
commission. There is a provision giving the Commission the right 
of subpoena which does not appear in the present bill but no such 
power is needed since the hearing is before the court and the court 
obviously has the power of subpoena. 

Section 13 of the proposed bill provides for the 
commitment of the respondent for evaluation if the evidence as 
presented at the hearing justifies such an order. It further sets 
forth requirements relative to reporting by the chie: medic~l 
officer of the hospital and prescribes a time in which such reports 
must be made. This would correspond with Section 229.9 in some 
respects. However that section provides for an order directing the 
respondent to be taken to a screening center for evaluation, but 
the final commitment order is issued under the provision of Section 
229.10. Thus, under the present law there may be two separate 
hearings. At the first the respondent may be sent to the hospital 
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for evaluation and later, after a second hearing based 
recommendation of the superintendent of the hospital, there 
an order for commitment. These separate proceedings do not 
in the proposed law. 

on the 
can be 
appear 

Section 14 of the proposed bill prOVides for the report 
to be furniShed by the chief medical officer of the hospital and 
sets out the conclusions which the report may reach. It further 
makes pr~vision as to what the court shall do upon receipt of the 
report, and prescribes a time in which such reports are to be made. 
If the report states that the respondent is seriously mentally ill 
and in need of care and treatment etc., the court may then order 
the respondent to be kept in the hospital for whatever treatment 
may be required, and thus in a sense this is a substitute for the 
provisions of Section 229.10 discussed above. 

Section 15 of the proposed bill provides for periodical 
reports and the frequency of such reports. It further provides for 
the action to be taken by the court upon receipt of such report. 
There is no similar provision in the present law. 

Section 16 of the proposed bill 
discharge of pati~nts and in substance states 
care or treatment is no longer beneficial the 
the facility shall so state and the court shall 
and terminate the proceedings. This is similar 
Section 229.30 of the Code. 

provides 
that when 

for the 
further 

person in charge of 
order a discharge 
in many respects to 

Section 17 of the proposed bill presents a wholly neW 
COncept, namely the appOintment in each county of a person known as 
an advocate. This person is appointed by the judge of the district 
court and the qualifications are specifically set out. The 
advocate is to take over the responsibility of protecting each 
involuntarily hospitalized patient's rights after that patient's 
own attorney ceases to function, sO that there should be sO~eone 
continually interested in the welfare of all committed patients. 
The present law has nO comparable provision. The nearest thing 
provided for in the present law is the commission of inquiry which 
only functions when there is an allegation that a person is 
improperly detained in a mental health facility. This is provided 
for in Section 229.31. 

Section 18 of the proposed bill prOVides an emergency 
procedure for hospitalization of an allegedly mentally ill 
indiVidual when immediate acceSs to the district court is 
impossible. It provides that a peace officer may take th2 
individual into custody and take him to a hospital or other 
appropriate facility. As soon as possible, arrangements must be 
made to bring to the hospital or facility a ~agistrate who shall 
make a determination as to whether there is probable cause for 
believing that the person is mentally ill and because of the 
illness presents a physical threat to himself or others. If so, he 
may be confined in a hospital for a short period of time until 
there can be further proceedings. There is nO similar provision in 
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~he present law, although enactment 
proposed to ~he 65th General Assembly. 
severely the time a person may be 
procedures. 

of 
The 
held 

a comparable 
section a190 

law was 
limits 

under such emergency 

Section 19 of the proposed bill is a section designed to 
protect the rights and privileges of a mentally ill person during 
hospitalization. There is very little in the present law covering 
this area exCept sections 226.13, 226.14, and 226.15, which deal 
primarily with the rights of patients to write and receive letters. 
Section 229.3~ makes it a misdemeanor to fail to furnish any 
writing materials. The present statute does not provide any penalty 
for violation of the rights of patients. Section 229.38 provides 
penalties in case of cruelty or misconduct relative to patients. 

Section 20 of the proposed bill states 
records in connection with the hospitalization 
confidential, but does state conditions 
information may be released. There is no similar 
present law. 

basically that all 
hearing shall be 
under which this 
provision in the 

Section 21 of the proposed bill refers to the 
confidentiality of the patients' medical records and provides very 
limited conditions under which this information may be released. 
There is no similar provision in the present law. 

Section 22 of the proposed bill provides that Sections 6 
through 15 shall be the only procedure which may be used for 
involuntary hoSpitalization of a mentally ill person. There is no 
section in the present law which specifically so states unless it 
is a part of some other section and ~he title of the section does 
not indicate that this is a part thereof. 

Section 23 of the proposed bill provides in effect that 
hospitalization of a mentally ill person is not to be equated with 
incompetence, and the fact that a person is so hospitalized does 
not establish nor create a presumption that he is incompetent. 
There is also provided a procedure whereby, in connection with the 
hospitalization proceeding, a determination can be made as to the 
competence of the respondent. This is an alternative procedure and 
no one is required to fOllow it but may use any of tile other 
procedures set forth in the Code. The present commitment law does 
not contain procedures similar to those set forth in this section. 
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Mental Health and Juvenile 
Institutions Study committee. 
Draft Bill No. 7 - Final Version 

December, 1974 

------ Passed House, Date ____________ __ 
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A BILL FOR 
1 An Act to abolish certain liens and provide procedures for 

2 determining liability for payment of charges for care 

3 and -treatment at certain institutions or facilities. 

4 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

<:,.0.10191 \2.:72 



S.F. U.F. 

~~ect.ion 1. Section one h:.lnclr2d twenty-five point t"-lonty-

2 eigilt (125.28), Code 1975, is H~Qnded by adding the follow~ng 

3 new u~nu~bered i)~rQgraph: 

I. ~:E~\ UNNUr~~BEp.ED Pi'.RAGRAPH.. The board of. s:..J.t?€:rvisors shall 

5 upot' receipt of the list of persons treated at ar.), facility 

6 r!:.:l";'(:: cl dete_l:n~ination \ ... ·he:tl1er cilch such pcrso!1 or i.:.i1e persons 

j legally liable for his support are able to pay the c~arges 

B f 01· the care a.nd trea tr..en t a. t t:'1e f aci 1 i ty . If the board 

9 ~inds such a person or the persons legally liable for his 

10 ~0~port ar8 unable to pay for the treat~ent, they shall direct 

11 the auditor not to enter the name of that person in his record. 

12 Sec. 2. Section tYlO hundred t\~enty-two pain t thirteen 

13 (222.13), Code 1975, is amended by adding the following new 

14 unnumbered paragraph: 

15 N},W U"NUMBERED PARAGRAPH. Upon applyi ng for adl:1i ss ion 

16 of a person to a hospital-school, or a special unit, the board 

17 of supcl:visors shall make a full investigation into the 

18 financial circumstances of that person and those liable for 

19 his support under section two hundred twenty-tYlo point seventy-

20 eight (222.78) of the Code, to determine whether or not any 

21 of them are able to pay the expenses arising out of the 

22 admission of the person to a hospital-school or speciel 

23 trOd tmen t un j. t . I f the board f i nas that the person or those 

24 legally responsible for him are unable to pay such expenses, 

25 they Shall direct that the expenses be paid by the couzlty. 

26 If the board finds that the person or those legally responsible 

27 for him are able to pay the expenses, they shall direct that 

28 the cha:cges be so paid to the extent required by section two 

29 hundLed twcnty-tv:o point seventy-eisht (222.78) of the Code, 

30 and the county audi tor shall be responsible for the collection 

31 thereof. 

32 Sec. 3. Section two hundl-ed tl-lenty-two point eighteen 

33 (222.18), Code 1975, is amended by adding the following new 

34 unnumbered paragraph: 

35 )lEi·: CN:-lm1BE!:ED ?ARI\GRAPP.. Upon the filing of the petition, 
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1 

2 

3 

4 

S. F. H. F. 

tile court shall enter an order directi!1g tile co~nty attorney 

of the county in which the allegedly mentally retnrded person 

resides to make a full investigation rcsardin~ the financial 

condition of that person and of thos(~ persons legally liable 

5 for ilis support under section two hundred tw~nty-two point 

6 seventy-eight (222.78) of the Code. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Sec. 4. Section b;o hundred tv .. en t:y- c.' .. ;o point thi rty-one 

(222.31), Code 1975, is amended by adding the fo11m"ing new 

subsection: 

~EW SUBSECTION. The court shall examine tile re~ort of 

the county attorney filed pursuant to section two hundred 

twenty-two point thirteen (222.13) of the Code, and if the 

report shows that neither the person nor those liable for 

his support under section two hundred t,-lcnty-tv:o point seventy­

eig,1L (222.78) of the Code arc able to pay the charges rising 

16 out of his care in the hospital-school, or special treatment 

17 unit, he shall enter an order stating that finding and 

18 directing that the charges be paid by the person' scour. ty 

19 of residence. If the report shOl"s that the person, or those 

20 liable for his support, are able to pay ti1e charges, the court 

21 shall enter an order directing that the charges be so paid 

22 to the extent required by section two hundred twenty-two point 

23 seventy-eight (222.78) of the Code. 

24 

25 

26 

Sec. 5. 

(~30.21), 

230.21 

Section two hundred thirty point twenty-one 

Code 1975, is amended to read as follOl-lS: 

DUTY OF COUNTY AUDITOR AND TREASURER. The county 

27 auditor, upon receipt of such certificate, sholl thereupon 

28 enter the same to the credit of the state in his ledger of 

29 state accounts, shall furnish to the board of supervisors 

30 a list of the nameS of the persons so certified, and at alIce 

31 issue a notice to his county treasurer, authorizing him to 

32 transfer the amount from the county mental health and 

33 institutions fund to the general state revenuG, whiCh notice 

34 shall be filed by the treasurer as his authority for making 

35 such transfer, and shall include the amount so transferre2 
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S. F. H.F. 

1 in h~s n~xt relnittance of state taxes to the treasurer of 

2 state, ciesj.gnatins the fund to whic~ it belongs. 

3 Sec. 6. Section two hundred tl:irty ?oint twenty-five 

4 (230.25), Code 1975, is amended by striking t~Q sQction and 

5 ins2Tting In lieu thereof the following: 

6 230.25 FINA~CIAL INVESTIGATION BY SUPERVISORS. Upon 

7 rccciIJt from the county Cluditor of the list of namas furnished 

8 pursuant to sQction two hundred thirty point twenty-one 

9 (230.21) of the Code, the board of su?ervisors shall make 

10 an investigation to determine the ability of each person whose 

11 ndJ:1B appears on the list, and also the ability of any person 

12 J.iab18 under section two hundred thirty point fifteen (230.15) 

13 of the Code for the support of that person, to pay the expenses 

14 of his hospitalization. However, the board need not make 

15 an investigation of any person previously investigated pursu-

16 ant to this section. If the board finds that neither the 

17 hospitalized person nor any person legally liable for his 

18 support is able to pay those expenses, they shall direct the 

19 county auditor not to make any charges against any of those 

20 persons pursuant to section two hundred thirty point twenty-

21 six (230.26) of the Code. 

22 Sec. 7. Section two hundred thirty point twenty-six 

23 (230.26), Code 1975, is amended to read as follows: 

24 230.26 AUDITOR'l'O KEEP RECORD. The auditor of each county 

25 shall keep an accurate account of the cost of the maintenRnce 

26 of any patient kept in any institution as provided for in 

27 this chapter and keep an index of the names of the persons 

28 ildmitted or committed from such county afle-efte-±flee"±l'IEf-a!'l6 

29 ~he-~eeb~e-8f-ehe-aeeetlfle-e£-stleh-~a~±efte-±ft-efte-e~f±ee-ei 

30 the-e8~fley-atl~±ee~-sha~±-eel'lse±etlee-!'Iet±ee-ef-Stleh-~±e1'1. 

31 The name of the husband or the WIfe of such person designating 

32 such party as the spouse of the person admitted or committed 

33 shall also be indexed in the same manner as the nam2S of the 

34 persons admitted or committed arc indexed. The book shall 

35 be designated as an account boo), or index, and shall have 
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1 no reference in any ploce to il lien. 

2 Sec. 8. Section two hundred thirty ?oint ti1irty (230.30), 

3 Code 1975, is amended to read ,15 £0110\"s: 

4 230.30 CLAIt1 AGAINST ESTATE. On the death of a person 

5 receiving or who has received assistance under the provisions 

6 of this chapter, the total a~ount paid for their care shall 

7 be allowed as a claim of the see8fta sixth class against the 

8 estate of such decedent. 

9 Sec. 9. All liens created under section two hundred thirty 

10 point twenty-five (230.25), as that section appeared in the 

11 Code of 1973 and prior editions of the Code, are abolished 

12 effective January 1, 1976, except as othen~ise provided by 

13 this Act. The board of supervisors of each county shall, 

14 as soon as practicable after July 1, 1975, review all liens 

15 resulting from the operation of said section two hundred 

16 thirty point twenty-five (230.25) and make a determination 

17 as to the ability of the person against whom the lien exists 

18 to pay the charges represented by the lien, and if they find 

19 that the person is able to pay those charges they shall direct 

20 the county attorney of that county to take immediate action 

21 to enforce the lien. If action is commenced under this section 

22 on any lien prior to the effective date of the abolition 

23 thereof, that lien shall not be abolished but shall continue 

24 until the action is completed. 

25 Sec. 10. Sections two hundred thirty point twenty-eigh t 

26 (230.28), two hundred thirty point twenty-nine (230.29), tlvo 

27 hundred fifty-two point ten (252.10), t\10 hundred fifty-two 

28 point eleven (252.11), and two hundred fifty-two point twelve 

29 (252.12),0 Code 1975, are repealed. 

30 EXPLANATION 

31 This proposed legislation is designed to do several things. 

32 First, it repeals the lien on property of mantally ill persons 

33 or those legally responsible for payment of charges for their 

34 care and support. Second, it abolishes existing liens. It 

35 is almost certain that at least some of the existing liens 
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1 are cnfc)rceablo and an opportu~ity is givel' to commence action 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

29 

30 

31 

32 

to enforce any liens \'Ihic:, the boards of supervisors of the 

various counties may consider collectable. The date of January 

I, 1976 as a cutoff is admittedly arbitrary and if it is 

considered that this lVould be too short a tir:l2 it could easily 

be extended to July first or whatever date SCCE:S proper. 

Third, a method is provided at the time persons are admitted 

or committed to certain institutions or facilities whereby 

it can be determined whether in fact those persons or persons 

legally responsible for payment of such charses are able to 

pay them. If so procedure is provided for collections of 

such charges, but if not the county is directed to pay ther:l 

and the auditor.'s books are not cluttered \-lith uncollectable 

accounts. As matters now stand there are probably thousands 

of uncollectable accounts outstanding, and as a rDsult in 

many cases little or no effort is made to collect any account. 

\vhile it i.s recognized that in all probability some accounts 

will remain uncollected, it is hoped that the nu;oJber will 

be reduced and a greater effort will be made to collect those 

certified as being collectable. Fourth, a change is made 

in the classification of claims against the estates of mentally 

ill perso~s so that they will be in the same class as claims 

against the estate of mentally retarded persons. Fifth, 

sections which appear to be inconsistent with the purpose 

of this legislation are repealed. 

Included are repeal of three sections \~hich are in a sens(,~ 

unrelated to the rest of the bill. These three sections are 

in the chapter on support of the poor. Perhaps this is so 

unrelated as not to be properly includable however, these 

sections would appear to be outdated and it is unlikely that 

they arc ever used at tile present time. When enacted they 

wer.- doubtless of value since at that time the township 

33 trustees ,lere actively engaged in activities relative to the 
34 

35 
sllpport of the poor but this is no longer the case. There 

ar.B presently adequate means for compelling support of children 

-5-
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1 and it does not seem that these sections serve any useful 

2 purpose at this time. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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1 

2 

3 

( 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Approved 

A BILL FOR 
An Act to establish a Clarinda mental health institute ad­

visory board, to define extension services by the Clarinda 

mental health institute, and to prescribe the conditions 

under which extension services, certain other services, 

and use of portions of the mental health institute physical 

plant may be made available. 

BE IT ENACTED BY THE GENERAL ASSEJ1BLY OF THE STATE OF IOWA: 

cP6-1619112!1Z 
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H. F. 

1 plant, and to contract for sale of professional services, 

2 to con~unity mental health centers in its catchm~nt area. 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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Passed House. Date _______ _ Passed Senate, Date ________ _ 

Vote: Ayes _____ _ Nays ____ _ Vote: Ayes, ____ _ Nays ____ _ 

Approved ________________ _ 

A BILL FOR 
1 An Act relating to use of state funds to assist counties in 

2 paying a portion of the cost of mental health and mental 

3 retardation services, and to charges by state mental health 

4 institutes for care of patients thereof. 

5 BE IT ENACTED BY TilE GENERAL ASSEl1BLY OF THE STATE OF rONA: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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S.F. H.F" 

1 section 1. chapter two hundred thirty (230), Code 1975, 

2 is amended by adding sections two (2) and three (3) of this Act. 

3 Sec. 2. NE\\' SECT lOtI. STATI: MEClTAL HEALTH REIMBlJRSEt·iENT 

4 FUND--ALLOCATION. There is created in the office of the treasurer 

5 of state a stat~ mental health reimbursement fund, to which there 

6 is appropriated for the fiscal year beginning July 1, 1975 and 

7 each fiscal year thereafter, from any money in the state general 

8 fund not otherwise appropriated, the sum of six million three 

9 hundred thousand (6,300,000) dollars. Each county shall annually, 

10 as soon after July first as reasonably pOSSible, receive an 

11 allocation from the fund which shall bear the same proportion 

12 to the total amount of the fund as that county's population bears 

13 to the total population of the state, based upon the most recent 

14 fed",ral decennial census, except that: 

15 1. In no event shall the allocation to any county for 

16 the fiscal year beginning July 1, 1975 be less than the tota~ 

17 amount realized by that county ~n the fiscal year ending June 

18 30, 1975 by reason of: 

19 a. The difference between the full cost of care of 

20 persons having legal settlement in tllat county who were patients 

21 dt allY of the state mental health institutes or state hospital-

22 schools during the fiscal year ending June 3D, 1975, computed 

23 as prescribed by sections two hundred thirty point twenty (230.20) 

24 and.two hundred twenty-two point seventy-three (222.73), Code 

25 1975, respectively, and the amounts actually charged the county 

26 by the state for the care of such patients pursuant to the Acts 

27 of the Sixty-fifth General Assembly, 1973 Session, chapter one 

28 hundred twelve (112), sections four (4) and five (5). 

29 b. Payments to the county from the state mental aid 

30 fund made pursuant to sections two hundred twenty-seven point 

31 sixteen (227.16) througll two hundred twenty-seven point eighteen 

32 (227.18), Code 1975. 

33 2. When a city exercises its authority to have a special 

34 census taken as permitted by sections one hundred twenty-three 

35 point fifty-three (123.53), subsection three (3), and three hundred 
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1 twelve point three (312.3), subsection two (2) , of the Code, the 

2 popvlation of the county or counties where the city ~s located 

3 shall, for the purpose of this section, be adjusted in accordance 

4 with the result of the special census as certified to the secretary 

S of state. 

6 Sec. 3. NEvi SECT 1ml. USE OF ALLOCAT 10:-1 BY COUi,TY. 

7 Upon receipt of each year's allocation to the county from the 

8 state mental health reimbursement fund, the county board of 

9 supervisors shall immediately place the allocation in the county 

10 mental health and institutions fund and may expend from the fund 

11 in the same budget year an amount equal to the amount of the 

12 allocation for any of the following purposes: 

13 1. Support of a community mental health center 

14 established or operated as authorized by section two hundred 

15 thirty A point one (230A.l) of the Code, except that none of the 

16 funds received may be applied directly to the purchase, leasing 

17 or construction of a building to house the center. 

18 2. Payment cf charges to the county for car<" and 

19 treatment of patients at any state mental health institute or 

20 state hospital-school. 

21 3. Care and treatment of persons who in lieu of admission 

22 or commitment to, or upon discharge, removal or transfer from 

23 a state mental health institute or state hospital-school are 

24 placed in a county hospital, county home, a health care facility 

25 as defined in section one hundred thirty-five C point one (135C.1), 

26 subsection eight (8), of the Code, or in any other suitable public 

27 or private facility which is properly liccnsed or if there is 

28 no applicaLle licensing statute, is approved for such placements 

29 by the commissioner of the department of social services or his 

30 designee. 

31 Sec. 4. Section two hundred twenty-tlw point seventy-

32 three (222.73), Code 1975, is amended to read as follows: 

33 222.73 SUPERINTENDENT TO PREPARE EXPENSE SCHEDULE. 

34 The superintendent of each hospital-school and special unit shall 

3S certify to the state comptroller on a schedule approved by the 
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1 comptroller any amount not previously certified by the 

2 superintendent due the state for the expenses of patients in each 

3 hospital-school and special unit from the sE'veral counties 

4 responsible under section 222.60. The comptroller shall thereupon 

5 charge the amounts so certified to the proper counties. The 

6 amount certified by the superintendent to the comptroller to be 

7 charged against each county shall be the per-patient-per-day cost 

8 of the hospital-school or special unit, as the case may be, 

9 multiplied by the number of days each patient for which such 

10 county is liable to the state was carried on the rolls of the 

11 hospital-scirool or special unit as an inpatient, plus the amount 

12 due for the treatment of outpatients for which such county is 

13 liable to the state during the period for which expenses are being 

14 certified. The per-patient-per-day cost shall be determined 

15 by listing the number of days each inpatient was actually in the 

16 hos)ital-school or special unit during the period for which 

17 expenses are being certified and dividing the total of all such 

18 days into one hundred percent of the portion of the appropriation 

19 for the hospital-school or special unit expended during such 

20 period7-tln~eSs-e~rte~W±5e-s~ee±£±etl-in-~he-b±enn±ai-a~~fe~~iatien5 

21 £ef-Stl~~ef~-ef-stlert-±ns~±ttl~±en5. The amount charged for the 

22 treatment of outpatients shall be at a rate to be established 

23 by the state director on the basis of the actual cost of such 

24 treatment. 

25 Sec. 5. Section two hundred thirty point twenty (230.20), 

26 

'l.7 

28 

29 

30 

31 

32 

33 

34 

3S 

Code 1975, is amended by striking the section and inserting in 

lieu thereof the following: 

230.20 STATEr-tENT OF CHARGES TO COUNTIES. The 

superintendent of each state hospital for the mentally ill 

estai.Jlished by section two hundred twenty-six point One (226.1) 

of the Cod"" or his designee, shall on the first day of July, 

October, January and April of each year, compute the amounts which 

are due the state from each county for services rendered by the 

hospital to patients chargeable to those counties. Each hospital's 

charges for services rendered in a particular quarter shall be 

-3-
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1 based on that hospital's expenditures during the immediately 

2 preceding quarter, and shall be computed as follOWS: 

3 1. The expenditures of the hospital during the preceding 

4 calenuar quarter shall be separately computed by program in 

5 accordance with generally accepted accounting procedures. In 

6 so doing, the superintendent or his designee shall not include 

7 any of the following: 

8 a. The costs of food, lodging and other maintenance 

9 provided to persons not patients of the hospital. 

10 b. The costs of certain direct medical services, which 

11 shall be charged directly against the patient who received the 

12 services. The direct medical services to which this paragraph 

13 is applicable shall be specifically identified in rules adopted 

14 by the department of social services in accordance with chapter 

15 seventeen A (17A) of the Code, and may include but need not be 

16 limited to x-ray, lauoratory and dental services. 

17 c. The cost of outpatient services, Which shall be 

18 charged directly against the patient whO received the services 

19 at a rate to be established by the state director on the basis 

20 of the actual cost of the services. 

21 2. 'rhe total patient days of service provided during 

22 the calendar quarter shall be identified and accumulated for each 

23 program for which expenditures are separately computed under 

24 subsection one (1) of this section. 

25 3. The total expenditure during the calendar quarter 

26 computed for each program pursuant to subsection one (1) of this 

27 section shall be divided by the total patient days of service 

28 provided during the calendar quarter by that program, determined 

29 pursuant to subsection two (2) of this section, to derive the 

30 average uaily patient cost for each program. 

31 4. Each county shall be charged the total of: 

32 a. The charges attributable to each inpatient chargeable 

33 to that county, calculated by multiplying the average daily patient 

34 cost for each program under \vhich the patient was served by the 

35 number of days the patient was so served during the calendar 
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1 Section 1. Chapter t\10 hur.dred twenty-six (226), Code 

2 197'), is amended by addJ.ng sections two (2) through fJ.ve (:;), 

3 inclusive, of this Act. 

4 Sec. 2. NEW SECTION. TERnS DEFINED. As used in this 

5 Act: 

6 1. "Advisory board" m~ans the Clarinda mental healt.h 

7 institute advisory board established by section three (3) 

8 of this Act. 

9 2. "Extension services" means any services provided by 

10 any employee of a mental health institute at any place other 

11 than the mental health institute itself, except: 

12 a. 

13 health 

Services provided without reimburseIn<!:1t to the m8ntal 

institute and intended only to inform the public about 

14 programs and services of the mental health institute. 

15 

16 

17 

18 

19 

b. Participation by mental health institute employees, 

as a part of the duties of their employment, in formal or 

informal educational activi tics l'lhich are not intended for 

the therapeutic benefit of any other person participating 

in these activities. 

20 c. Services provided by professional employees of a mental 

21 health institute at the request of and in furtherance of the 

22 statutory functions of a court or commission of 

23 hospitalization. 

24 d. Services provided by em?loyees of a mental health 

25 institute outside the course of such employment, however a 

26 county may employ or retain in a professional capacity a 

27 person who is a professional employee of a mental health 

28 institute only if the county does so through a co~"unity 

29 mental health center. 

30 3. "Community mental health center" means a co::ununity 

31 mental health center established or operating as authorized 

32 by section two hundred thirty A point one (230A.1) of the 

33 Code. 

31. 4. "Ca tchment area" means the area dcsigna ted pursuan t 

35 to section t .. lO hundred eighteen tJoir:t nineteen (218.19) of 

f1-
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the Code to be served by a stDte mental health institute. 

2 Sec. 3. NEvi SECTIOn. ,\DVlSQRY lJOARD CREATED. There is 

3 established a ClaLinda Dent"l health institute advisory bO<lrd 

4 to consist of one me:ober from each county in the institute's 

5 catchment area. Each member of the advisory board shall be 

6 appointed by Dnd shall serve at U,e pleasure of tile board 

'l of supervisors of the county that mamber represents. The 

S appointee to the advi sory board shall be a person who has 

9 demonstrated by prior activities an informed concern in the 

10 Drea of mental health. Each advisory board member shall be 

15 

16 

17 

18 

19 

LO 

21 

22 

7.3 

reirobursed for the actual and necessary expenses incurred 

by service on the <ldvisory board, upon claims filed with the 

county auditor and approved by the board of supervisors, out 

of the county mental health and institutions fund established 

by section four hundred forty-four point twelve (444.12) of 

the Code. 

Sec. 4. NEh' SECTION. DUTIr;S OF ADVISORY BOARD. 'fhe 

advisory board shall meet at least quarterly, shall review 

the mental health service needs and resources of the area 

served by the Clarinda mental health institute, shall assist 

the superintendent of the institute in the planning, 

development and evalution of mental health services provided 

by the institute, and shall seek to promote coordination of 

24 the mental health services provided by the mental health 

25 institut.e ann by con1!TlUnity mental health centers so that to 

26 the greatef>t extent practicable they complement. each other 

27 and are not duplicatory. The superintendent of the Clarinda 

21l llIental health institute shall consult with the advisor.y board 

~9 regarding the proposeJ budget for the institute for each 

30 ))iennium before the budget estimates required by section eight 

31 pOir,t twenty-three (8.23) of the Code are completed by the 

37 depilrtment of social services. ~ot later. than December 

33 fifteenth of eDch year the advisory committee shall subC1it 

3', a report of its activities, in;:;1'-1(1.ing recommendations if the 

J', ddv.l.~;ory c:o:nffii'~tee so desires, to the depDrl:r.1Cnt of social 
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1 services, the president of the senat2 Dnd t~lC speaker Ci: ~hc 

2 house of represcntatj.v~s. ~h~ pr~sjd2~~L ~~6 the s?~ok~r shall 

3 each refer thea repo-r:' tv an "tJ:;:.opriRtc c·:Hr.r\"t.ttt~;e of the 

I. senate and the house of representat.ives, respectively. 

~ Sec. 5. NEIV SECTIml. EX':'El\SIO:" SERVICES LH-'I'I'E'J. 1'h" 

6 Clafinda mental health in:>ti t:.::'~8 muy ::>ro')j,de extf;::~i()n .... :i tit:i.~~ 

7 its catchment area, subject to the fc),lowing restrictions: 

8 1. Extension services shall be provided only within 

9 counties which are affiliated with a corr""l1ni'~y ,TI8ntctl noalth 

10 cCilter, and only on thc basis of a ~lritt.'~:1 agrcc .... s"t .," th 

11 a co:r.ll:;.lni ty men tal heal th cen ter to which the CO\,;,ty jn wh.i eh 

12 ~Ie extension services are provided contributes funds or from 

13 which it purchases services, which agreemont has been approved 

14 by the advisory board. 

15 2. Charges by the mental hectlth institute to the county 

16 for extension services shall be itemizcd and shall include 

17 the following: 

18 a. The full cost of all professional staff time utilized 

19 in providing the extension services. 

20 b. Travel expenses, including meals and lodging, incurred 

21 by the mental health institute staff personnel in providing 

22 the extension services. 

23 c. All indirect costs of providing the extension services. 

24 3. The requirements of subsection one (1) of this section, 

25 insofar as they prohibit extension services to counties whicll 

26 have not joined in establishing or affiliated with <1n existing 

27 community mental health center, arc suspended until July 1, 

28 1977. 

29 Sec. 6. NEW SECTION. AUTHORITY TO MAKE CERTAIN FACILI'.i'IES 

30 AND SERVICES AVAILABLE. The Clarinda nental health institute 

31 may, with approval of the advisory board and the state 

32 director.: 

33 1. Lease any specif.ied portion of its p!1ysical plant to 

34 a community mental health center, 01" to any other communiLy-

35 based agency providing mental 11ca]tl, or relatoj servi<:u5 to 

cr'".?,U~ t':\ 
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residents of the mental health institute's catchment ared. 

2. Enter into agreements with any community mental health 

center ,,,ith which one or mare of the counties in the mental 

health institute's catchment area is affiliated, for the pur­

chase of specified mental health services from the mental 

health institut.e by that CO!!ll,:,.unity ment.al health center. 

Sec. 7. Section four hundred forty-four point twelve 

(444.12), Code 1975, is amended by inserting after SUbsection 

four (4) the following new subsection: 

NEW SUBSECTION. Actual and necessary expenses incurred 

by the county's appointee to the mental health institute 

advisory board establislled by section three (3) of this Act, 

if ·the county board of supervisors is authorized to appoint 

a memu~r to that board. 

EXPLANATION 

This bill establishes a one-member-per-county advisory 

board drawn frO!~, the catchment area of the Clarinda Nental 

Health Institute, to assist its superintendent in makins t..'le 

progra~s and services of the Clarinda Institute as responsive 

as possible to the specific needs for mental health services 

perceived at the local level. The advisory board is also 

to assist ~n coordinating the Clarinda Institute's ser-vices 

~ith those of community mental health centers. To encourage 

local support for these centers, the Clarinda Institute is 

barred from providing extension services (those rendered to 

individuals at places other than the Institute itself) aft~~ 

?7 July 1, 1977 in counties 'vhich have not establ.ished a coml~un.it:y 

28 r;1Cn tal heal th center. \-ihere extensj.on services are rendered 

29 w~thin any county by the Clarinda institute, it must be on 

>0 the basis of an agreement with a local mental health center 

~1 5(oLving thilt county and the county lTlust be charged the actual 

?? cost of the services (i.e., the Institute may not subsidize 

~"l cxtclls.ion services by inc.luding ilny port.ion of the cost in 

-", char')c" made for in-patient services). The vill also 

-'') auLhoJizes the Clarinda Institute to lease pin·t of its physical. 

I ,,- 11-

, 
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1 quarter, and adding the cost of direct medical services received 

2 by the patient durin'g the calendar quarter; and 

3 b. The charges attributable to each outpatient chargeable 

4 to that county who was served by the hospital during the calendar 

5 quarter, calculated at the cost established"pnder subsection one 

6 (1), paragraph c of this section. 

7 5. A statement shall be prepared for each county to 

8 which charges are made under this section. Except as otherwise 

9 provided or required by sections one hundred twenty-five point 

10 twenty-eight (125.28), two hundred twenty-four A point two (224A.2) 

11 and t\W hundred t~lenty-four A point three (224A.3) of the Code, 

12 the statement shall list the name of each patient chargeable to 

13 that county who was served by the hospital during the preceding 

14 

15 

16 

17 
18 

19 

20 

21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

calendar quarter and the amount due on account of each patient, 

and the county shall be billed for one hundred percent of the 

stated charge for each patient. The statement prepared for each 

county shall be certified by the superintendent of the hospital 

to the state comptroller and a duplicate statement shall be mailed 

to the auditor of that county. 

Sec. 6. Section t\.;o hundred thirty point twenty-one 

(230.21), Code 1975, is amended to read as fOllows: 

230.21 DUTY OF COUNTY AUDITOR AND TREASURER. The county 

auditor, upon receipt of 5tleh-ee~~ifieete tile duplicate statement 

reguired by section five (5) of this Act, shall the~eH~en enter 

tile same to the credit of the state in his ledgor of state 

accounts, and at onCe issue a notice to his county treas~rer, 

authorizing him to transfer the amount billed to the county by 

tne statement from the county mental health and institutions fund 

to the general state revenue, which notice shall be filed by the 

treasurer as his authority for making such transfer7-ant1. The 

treasurer shall iHeittae promptly remit the amount so transferred 

in-his-~e~~-~emittanee-ef-5~ate-ta*es to the treasurer of state, 

designating the fund to which it belongs. 

Sec. 7. Section two hundred thirty point twenty-two 

(230.22), Code 1975, is amended to read as follows: 

-5-
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1 230.22 PEiiALTY. Should any county fail to pay ~hese 

2 !:>';.,l,le tile amour<\: bi11<o,,1 by a statement submitted pursuant to 

:3 section five (5) of this Act within sixty days from the date ef 

4 eer~~4'±e"t.e-freffi the statement is certifiGd b¥ the superintendent, 

5 the state comptroller shall charge the delinquent county the 

6 penalty of one percent per month on and after sixty days from 

7 the date ef-eefeifiedt.e the stutement is certified until paid. 

8 Provided, however, t.hat the penill.ty shall not be imposed if the 

9 county has notified the comptroller of error or questionable items 

10 in the billing, in which event, the comptroller may suspend penalty 

11 only during the period of negotiation. 

12 SGC. 8. Section two hundred thirty point twenty-thrGe 

13 (230.23), Code 1975, is amended to read as follows: 

14 230.23 COST PAID FROM ±r;S'?~'!'H'l''I'eN ME1'iTAL HEALTH AND 

15 UISTITUTIO:;S FU'lD. All expenses required to be paid by counties 

16 for the care, admission, commitr::ent, and transportation of mentally 

17 ill patients in state hospitals shall be paid by the board of 

18 supervisors from the 5t."t.e-ingeit~t.~en county mental health and 

19 institutions fund. 

20 Sec. 9. Section four hundred forty-four point twelve 

21 (444.12), subsection four (4), Code 1975, is amended to re&d as 

22 follows: 

23 4. Any contribution which the board of supervisors may 

24 make to tile establislunent and i!"lit.ia~ operation of a community 

25 mental health centor in the manner and subject to the limitations 

26 provided by ""W chapter two hur.dred thirty A (230M of the Code. 

27 Sec. 10. Sections two hundred twenty-seven point sixteen 
28 

29 

30 

31 

32 

(227.16), two hundred twenty-seven point seventeen (227.17), two 

hundred twenty-seven point eighteen (227.18), and two hundred 

thirty point twenty-four (230.24), Code 1975, are repealed. 

EXPLk'lAT 10:-; 

The primary purpose of this bill is to change the method 

33 of distributing the state funds now used to assist counties in 

34 meeting costs of treatment and care of mentally ill or mentally 
35 retarded persons, and to broaden to some extent the purposes for 

-6-
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1 which coullties may use these funds. Appropriations to the four 

2 state mental health'institutes and the two state hospital-schools 

3 for the year \vhich began ,July 1,1974 are $15,687,066 and 

4 $13,012,000, respectively. Under present law, when these 

5 institutions provide care and treatment to -persons with legal 

6 settlement in Iowa, they bill the counties for this care at 80% 

7 of actual daily cost (whicil is determined on the basis of the 

6 state appropriations). This statutory 201 discount is, in effect, 

9 a transfer of state funds to counties. The respective counties 

10 benefit by this transfer in proportion to the extent they make 

11 use of the facilities of the state mental health institutions 

12 to meet the needs of their residents for mental health services. 

13 Another transfer of state funds to counties occurs through 

14 t.lle state mental aid fund, which assists counties with the cost 

15 of mental patients living in county homes or other local 

16 facilities. The present annual appropriation to this fund is 

17 $1,07:>,000. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

Figures compiled by the Legislative Fiscal Director's 

office indicate that the total amount received by counties from 

the state through these two t.ransfer mechanisms, in the year 

ending June 30, 1974, was $5,696,869. However, none of tllis money 

was directly available to any county to meet any portion of the 

cost of mental health services provided through community mental 

healt.h centers. 

This bill abolishes tIle state mental aid fund, and 

requires the mental health institutes and hospital-schools to 

return to the former practice of billing counties at 100% of daily 

cost as computed on the basis of appropriations. These two steps 

will make available the bulk of the $6,300,000 which is to be 

appropriated to the state mental health reimbursement fund 

established by this bill. This fund is to be allocated annually 

among all counties on a population basis, but with the provision 

that no county's allocation shall be less than that county received 

from the state in fiscal 1975 in the form of discounts on 

institutional bills and payments from the state mental aid fund. 

-7-
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1 County supervisors will have greater flexibility to use 

2 the money received from the state for mental health needs in what 

3 they consider the most effective ways. They may use all or any 

4 part of this allocation (1) to help pay scate institutional bills, 

5 in which case the effect will be much the·same as if the present 

6 20% discount had been continued; or (2) to help pay for care of 

7 mental patients in county.homes and local facilities, as money 

8 received through the state mental aid fund is now used. However, 

9 they may also use such funds to help pay the cost of operation 

10 of a community mental health center, for which no state aid is 

11 presently available in any form. 

12 Section five of this bill requires the state mental 

13 health institutes to begin billing on a cost-related basis, \.,.hich 

14 is feasible because of improved accounting practices adopted in 

15 recent years. Under this method of billing, the charges made 

16 for each patient's treatment more nearly reflect the value of 

17 the services that patient actually receives. Under the present 

18 method of billing at a single daily patient rate, those persons 

19 receiving less costly treatment tend to subsidize those receiving 

20 the most expensive services. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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Concern about the adequacy of Iowa's present commitment 
laws first arose, witllin the Study Committee, in connection with 
uncertainty about the legal effect of involuntary hospitalization 
for reasons of mental illness upon the hospitalized indiviollal's 
subsequent legal competency, status as a voter, etc.~ Witllin the 
past ~igtlteell months, however, concern tlas increasingly shifted to 
the question wllether Iowa's current statute would survive a 
constitutional challenge in the federal courts. Generally similar 
lawS in several other jurisdictions have been fou~J 

ullconstitutional on tile ground that they operate to deprive the 
cOlnmitteJ person ob liberty without due process of law. A 
commentary on the relevant constitutional issues written by Mr. 
Bezanson--a Ulliverity of Iowa College of Law faculty member-­
a;.pears DS App~ndix I to this supplementary report. 

Development of Uraft Bill So. 6 began in the fall of 
197.1, and continued during the early months of the 1974 legislative 
sl!stiiun, as rapidly as other demands on staff time would permit. A 
ilearing on the seconJ version of the Draft Bill occurred ~arcl1 14 
unJer the sponsorship of tile Senate Human Resources Committee. 

in succeeding months, the Subcommittee revised the Draft 
Uill on the basis of comments received at the March 14 hearing. 
The third version of Draft Bill ~o. 6 was completed and distributed 
in carly October, and a public hearing was held on it by the 
legislative Subcommittee on October 25 in Des Moines. In addition, 
members of both the legislative Subcommittee and the Joint 
~llbcom~ittec participated ill panel discussions of the draft bill at 
sc~sions arrangeu by the Iowa District Court Clerks Association anJ 
tl.e Io",a Psychiatric Society, and copies of the third version 
were distributed widely to a large number of interested parties 
throughout the state. 

Tile final meetings of the legislative Subcommittee "ere 
I.ald December J and December 12, to conSider the various comments 
.;nU su,;gestions which Ilad been received on the third version 0: 
~raf~ Bill ~:o. 6. Pursuant to actiollS taken at those two 
:acc.:tillgs, a fourth version of the Draft Bill has been prepared ;::nJ 
is "Y this report submitted to the 66th General Assembly for its 
con:..;i(:eri}tioll. The Draft Bill is designated "fourth version" 
r(::ltiler tllan final version because the necessary conforrriing 
;lInenJ:nellts have not yet been completed, and because it is 
rc(-ugniz~ti tlldt the bill remains controversial and that the 
s[clnJin", committees to which the bill will presumably be referred 
will wish to give furtller consideration to some of the major policy 
quc~LiollS involveu. r\evertheless, Draft Bill ~o. 4 represents the 
Sub.om~ittee's judgment as to tIle policies the state should adopt 
111 this area of law, and the full Study Committee On ~ovember 20 
aulhori"ed the Subcommittee to submit the draft bill to the Ge"eral 
As::><:mLly Oil thu.t basis. 
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Role of the District Court 

One of th~ questions raised by court decisions in other 
jurisdictions regarding commitment of mentally ill persons for 
treatment is wlldther involuntary hospitalization (viewed as a 
deprivation of liberty) can constitutionally be done by any agency 
except a court. Concern about this question led the 
interprofessional Joint Subcommittee, in its early efforts, and 
subsequently the legislative Subcommittee to draw Draft Bill No.6 
on the basis of direct handling of commitment proceedings by judges 
of the district court rather than by the three-member 
hospitalization commiSSions which now exist in each county. 

Initial reaction to this type of procedure, particularly 
by county district court clerks, was that it is essentially 
unworkable because in many smaller counties there 1s insufficient 
aCcess to a district court judge to allow prompt handlin~ of 
hospitalization proceedings. Therefore, the Subcommittee placed in 
the third version of Draft Bill No.6 a section which: 

Authorizes the judges in each judicial district to 
jointly establish, as an arm of the court, a judicial 
hospitalization commission to perform most of the 
functions of the district court in hospitalization 
matters in any county where the judges consider it 
advisable to exercise this option. 

Makes the judicial hospitalization commission generally 
similar in makeup to the existing county commissions of 
hospitalization, except that the clerk of court would 
provide staff assistance rather than serving as a member 
of the commission and the third commission member would 
be a knowledgeable layman. 

Requires the judicial hospitalization commission to 
follow all substantive procedures specified in the bill 
for the courts, makes the commission's actions subject to 
appeal to the district courts, and allows only district 
court judges to issue orders for immediate custody of a 
respondent pending a hospitalization hearing. 

The Joint Subcommittee, on reviewing the third version of 
Uraft Bill ~o. 6, expressed the view that the usp of a judicial 
hospitalization commission would be unconstitutional. Also, the 
legislative Subcommittee received a letter from the County Officers 
Coordinating Committee expressing opposition to Draft Bill Ko. 6 in 
its entirety, but also asserting that if the present Iowa 
commission of I,ospitalization statute is unconstitutional then the 
proposed judicial hospitalization commission would be equally so. 
The letter appears as Appendix II to this supplementary report. 

While the legislative Subcommittee's 
necessarily agree with these views, they deCided 
objections that tile judicial hospitalization 

members do not 
upon review of the 

commission option 
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on Commitment Laws 

shuuld be removed from the fourtll version of Draft Bill ~o. h. 
There appears to be little reason to retain in the bill suell a 
~)rovisiotl Whetl virtually no support for it has been expressed 
outside the membership of the legislative Subcommittee. However, 
for the information of legislators and others yho may have occasion 
to contemplate the mechanics of implementing Draft Bill ~o. 6 
should it be enacted, the judicial hospitalization commission 
section from the third version of the Draft Bill appears as 
Appendix III to this supplementary report. 

uraft Bill ~o. 6, Fourth Version-­
Text and Explanatory Comments 

The text of Uraft Bill No.6, fourth version, and of the 
explanatory comments interspersed therein, constitute the balance 
of this supplementary report. 
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A BILL FOR 
1 An Act relating to hospitalization of the mentally ill. 
2 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IONA: 
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1 Section 1. NEW SECTION. DEFINITIONS. As used in this 

2 

3 

Act, unless the context 

1. "Mental illness" 

clearly requires 

means every type 

otherwise: 

of mental disease 

4 or mental disorder, except that it does not refer to mental 

5 retardation as defined in section two hundred twenty-two point 

6 two (222.2), subsection five (5) of the Code. 

7 2. "Seriously mentally impaired" or "serious mental impair-

8 ment" describes the condition of a person who is affl icted 

9 with mental illness and because of that illness lacks 

10 sufficient judgment to make responsible decisions with respect 

11 to his or her hospitalization or treatment, and who: 

12 a. Is likely to physically injure himself or herself or 

13 others if allowed to remain at liberty without treatment; 

14 or 

15 b. Is likely to inflict serious emotional injury on meMers 

16 of his family or others who lack reasonable opportunity to 

17 avoid contact with the afflicted person if the afflicted 

18 person is allowed to remain at liberty without treatment. 

19 3. "Serious emoti6nal injury" is an injury which does 

20 not necessarily exhibit any physical characteristics, but 

21 which can be recognized and diagnosed by a medical practitioner 

22 and which can be causally connected wi th the act or omission 

23 of a person who is, or is alleged to be, mentally ill. 

24 

25 CO~~ENT: The three foregoing definitions are crucial 

26 to the central issue of who may be involuntarily 

27 hospitalized by reason of mental illness. 

28 One of the points often made in court decisions 

29 involving commitment statutes of other jurisdictions is 

30 that the legal definition of mental illness is overly broad 

31 or vague. Yet, mental illness is a term that is quite 

32 di f f icu 1 t to def ine wi th the precision that is necessary 

33 or desirable in describing a condition on the basis of 

34 which one may be deprived of liberty by involuntary 

35 hospitalization. In this draft bill, an attempt is made 
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to evade the problem by retaining a broad definition of 

the concept of mental illness, while defining more narrowly 

that kind or degree of mental illness which justifies 

deprivation of liberty. 

The definition of mental illness in subsection 1 is 

basically that now found in section 229.40 of the Code, 

except that the present definition does not specifically 

exclude mental retardation. (However, section 226.8 does 

bar admission of a mentally retarded person to state mental 

health institutes unless a professional diagnostic 

evaluation indicates the admission is appropriate for 

that particular individual.) Involuntary hospitalization 

may occur under this draft bill if it appears that the 

prospective patient is "seriously mentally impaired", i.e., 

so mentally ill that he or she (1) lacks ability to make 

responsible decisions about hospitalization or treatment, 

and (2) ~s also likely to physically injure himself or 

herself or others, or to inflict serious emotional injury 

on other persons. 

It is recognized that the concept and the definition 

of "serious emotional injury" is controversial. It 

represents a search for a middle ground between those who 

have argued that involuntary hospitalization should occur 

only when the prospect of physical injury to the prospective 

patient himself or herself, or to other persons, can be 

shown (or when this has actually occurred), and the urging 

of mental health professionals that some situations which 

do not involve any threat of physical injury are 

nevertheless so serious that society is justified in 

compelling the mentally ill person to accept treatment. 

Some possible examples of "serious emotional injury" might 

be a disturbed parent who poses no threat of physical 

injury to anyone, but persists in directing paranoid 

statements and epithets at spouse and children, or a person 

who in manic euphoria makes unrealistic expenditures or 

-2-
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1 financial commitments that threaten to impoverish his or 

2 her family. 

3 

4 4. "Respondent" means any person against whom an 

5 appl ica tion has been filed under section six· (6) of thi s Act, 

6 but who has not been finally ordered committed for full-time 

7 custody, care and treatment in a hospital. 

8 5. "Patient" means a person who has been hospitalized 

9 or ordered hospitalized to receive treatment pursuant to 

10 section fourteen (14) of this Act. 

11 6. "Licensed physician" means an individual licensed under 

12 the provisions of chapter one hundred forty-eight (148) of 

13 the Code to practice medicine (, or a medical officer of the 

14 government of the gnited States while in this state in the 

15 performance of his Official duties). 

16 7. "Qual ffied mental health professional" means an 

17 i.ndividual experienced in the study and treatment of mental 

18 disorders in the capacity of: 

19 a. A psychologist certified under chapter one hundred 

20 fifty-four B (154B) of the Code; or 

21 b. A registered nurse licensed under chapter one hundred 

22 fifty-two (152) of the Code; or 

23 c. A social worker who holds a masters degree in social 

24 work awarded by an accredited college or university. 
25 

26 COl-lMENT: The definition of "qualified mental health 

27 professional" is included in order to provide a groundwork 

28 for utilizing the expertise or information which these 

29 persons may be able to contribute to the disposition of 

30 some proceedings in which it is alleged that an individual 

31 is seriously mentally impaired. It is NOT intended that 

32 a "qualified mental health professional" should in any 

33 case supplant a licensed physician in the procedure 

34 prescribed by this draft bill, but rather that the qualified 

35 professional be given standing to serve as an additional 

-3-
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1 resource. See section 10 of this draft bill. 
2 

3 8. "Public hospital" means: 

4 a. A state mental health institute established by chapter 

5 two hundl:ed twenty-six (226) of the Code; ·or 

6 b. The state psychopathic hospital established by chapter 

7 two hundred twenty-five (225) of the Code; or 

8 c. Any other publicly supported hospital or institution, 

9 01: part thereof, which is equipped and staffed to provide 

10 inpatient care to the mentally ill, except that this definition 

11 shall not be applicable to the Iowa security medical facility 

12 established by chapter two hundred twenty-three (223) of the 

13 Code. 

14 9. "Private hospital" means any hospital or institution 

15 not directly supported by public funds, or a part thereof, 

16 which is equipped and staffed to provide inpatient care to 

17 the mentally ill. 

18 10. "Hospital" means either a public hospital or a private 

19 hospi tal. 

20 11. "Chief medical officer" means the medical director 

21 in charge of any public hospital, or any private hospital, 

22 or that individual's physician-designee. Nothing in this 

23 Act shall negate the authority otherwise reposed by law in 

24 the respective superintendents of each of the state hospitals 

25 for the mentally ill, established by chapter two hundred 

26 twenty-six (226) of the Code, to make decisions regarding 

27 the appropriateness of admissions or discharges of patients 

28 of that hospital, however it is the intent of this Act that 

29 if the supel:intendent is not a licensed physician he shall 

30 be guided in these decisions by the chief medical officer 

31 of that hospital. 

32 

33 COMMENT: The second sentence of the foregoing 

34 definition has been added at the request of the Department 

35 of Social Services, which was concerned about the import 
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1 of the definition of a "chief medical officer", a~d the 

2 role assigned that individual under this draft bill, where 

3 a state mental health institute has a nonphysician 

4 superintendent, as permitted by section 226.2. 

5 

6 12. "Cleik" means the clerk of the district court. 

7 Sec. 2. NEI1 SECTION. APPLICATION FOR VOLUNTARY ADMISSION-

8 -AUTHORITY TO RECEIVE VOLUNTARY PATIENTS. 

9 1. An application for the admission of any person who 

10 is mentally ill or has symptoms of mental illness to a public 

11 or private hospital for observation, diagnosis, care and 

12 treatnent as a voluntary patient may be made by: 

13 a. The person seeking admission if he is eighteen years 

14 of age or older; or 

15 b. The parent or legal guardian of the person whose 

16 admission is sought, if the person is under eighteen years 

17 of age. 

18 2. Upon receiving an application for admission as a 

19 voluntary patient, made pursuant to subsection one (1) of 

20 this section: 

21 a. The chief medical officer of a public hospital shall 

22 receive and may admit the person whose admission is sought, 

23 SUbject in cases other than medical emergencies to availa~ility 

24 of suitable accommodations and to the provisions of section 

25 of this Act. 

26 b. The chief medical officer of a private hospital may 

27 receive and may admit the person whose admission is sought. 
28 

29 Cm,lMENT: There has been some objection to the 

30 inclusion of section 2 in the draft bill, on the ground 

31 that there is no need for the law to regulate the furnishing 

32 of hospital services to mentally ill persons on a voluntary 

33 basis in any different manner than is the case with persons 

34 having other kinds of illnesses. 

35 Concern has been expressed that this section as 
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1 previously written could give nonresidents aCcess to Iowa's 

2 mental health institutes on the same basis as Iowans. 

3 The reference to an unspecified section of this Act will 

4 be used to tie into this bill present law regarding the 

5 financial basis on which admissions ar~ made, and related 

(, matters. 

7 

8 Sec. 3. NEW SECTION. DISCHARGE OF VOLUNTARY PATIENTS. 

9 Any voluntary patient who has recovered, or whose 

10 hospitalization the chief medical officer of the hospital 

11 determines is no longer advisable, shall be discharged. Any 

12 voluntary patient may be discharged if to do so would in the 

13 judgment of the chief medical officer contribute to the most 

14 effective use of the hospital in the care and treatment of 

15 that patient and of other mentally ill persons. 

16 Sec. 4. NEVI SECTION. RIGHT TO RELEASE ON APPLICATION. 

17 A voluntary patient who requests his or her release or whose 

18 release is requested, in writing, by his legal guardian, 

19 parent, spouse or adult next-of-kin shall be released from 

20 the hospital forthwith, except that: 

21 1. If the patient was admitted on his own application 

22 and the request for release is made by some other person, 

23 release may be conditioned upon the agreement of the patient; 

24 and 

25 2. If the patient, by reason of his or her age, was 

26 admitted on the application of another person pursuant to 

27 section two (2), subsection one (1), paragraph b of this Act, 

28 his or her release prior to becoming eighteen years of age 

29 may be conditioned upon the consent of his or her parent or 

30 guardian, or Upon the approval of the juvenile court; and 

31 3. If the chief medical officer of the hospital, not later 

32 than the end of the next secular day on which the office of 

33 the clerk of the district court for the county in which the 

34 hospital is located is open and which follows the submission 

35 of the written request for release of the patient, files with 
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1 that clerk a certification that in the chief medical officer's 

2 opinion the patient is seriously mentally impaired, the release 

3 may be postponed for the period of time the court determines 

4 is necessary to permit commencement of judicial procedu~e 

5 for involuntary hospitalization. That period of time may 

6 not exceed five days, exclusive of days on which the clerk's 

7 office is not open. Until disposition of the application 

8 for involuntary hospitalization of the patient, if one is 

9 timely filed, the chief medical officer may detain the patient 

10 in thc hospital and may provide treatment which is necessary 

11 to preserve his or her life, or to appropriately control 

12 behavior by the patient which is likely to result in physical 

13 injury to himself or herself or to others if allowed to 

14 continue, but maY'not otherwise provide treatment to the 

15 patient without the patient's consent. 

16 

17 COMMENT; In an earlier version of this draft bill, 

18 section 4 also included a SUbsection prohibiting commitment 

19 procedure against any voluntary patient whose release has 

20 not been requested. That SUbsection was deleted On advice 

21 of the Department of Social Services that voluntary patients 

22 must occasionally be committed for norunedical reasons, 

23 usually in connection with a transfer to another state 

24 or to a facility such as a county home. Some objections 

25 to this deletion have been expressed. 
26 

27 Sec. 5. NEW SECTION. DEPARTURE \'IITHOUT NOTICE. If a 
28 

29 

30 

31 

32 

33 

34 

35 

voluntary patient departs from the hospital without notice, 

and in the opinion of the chief medical officer the patient 

is seriously mentally impaired, the chief medical officer 

may file an application for involuntary hospitalization Of 

the departed voluntary patient, and request that an order 

for immediate custody be entered by the court pursuant to 

!;cction cleven (11) of this Act. 
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11 
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COMMENT: A suggestion has been advanced that section 

5 be expanded to include a specific statement that where 

a voluntary patient departs from the hospital without 

notice, and that patient is not considered dangerous, the 

hospital is relieved of any further responsibility for 

that patient. The Subcommittee felt that such a provision 

would have implications that should be carefully considered 

before a decision is made to include it in the bill, and 

there was no opportunity to adequately consider the question 

before reporting this Draft Bill to the General Assembly. 

12 Sec. 6. NE~I SECTION. APPLICATION FOR ORDER OF INVOLUNTARY 

13 HOSPITALIZATION. Proceedings for the involuntary 

14 hospitalization of an individual may be commenced by any 

15 interested person by filing a verified application with the 

16 clerk of the district court of the county where the respondent 

17 is presently located. The clerk, or his or her designee, 

18 shall assist the applicant in completing the application. 

19 The application shall: 

20 1. State the applicant's belief that the respondent is 

21 seriously mentally impaired. 

22 2. State any other pertinent facts. 

23 3. Be accompanied by: 

24 a. A written statement of a licensed physician in support 

25 of the application; or 

26 b. One or more supporting affidavits otherwise 

27 corroborating the application; or 

28 c. Corroborative information obtained and reduced to 

29 writing by the clerk or his or her designee, but only when 

30 circumstances make it infeasible to comply with, or when the 

31 clerk considers it appropriate to supplement the information 

32 supplied pursuant to, either paragraph a or paragraph b of 

33 this subsection. 

34 

3S COMMENT: Some concern has been expressed about use 
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1 of the term "verified application" in the first sentence 

2 of section 6. The requirement of a verified application 

3 serves to help impress upon the applicant the seriousnesS 

4 of the step being taken, and perhaps to affirm the 

5 applicant's good faith, by making it necessary for the 

6 applicant to sign under oath a statement that he or she 

7 "verily believes" that all statements made in the 

8 application are true. The fact that an application is 

9 so verified does not create any presumption that the 

10 applicant is correct in believing that the respondent is 

11 mentally ill. 

12 There has also apparently been some concern t:1at 

13 subsection 3 equates the "supporting affidavits" referred 

14 to in paragraph b with a physician's statement. However, 

IS the intent is to provide for those situations where the 

16 perceived need for hospitalization of the respondent is 

17 quite pressing, and for some reason a physician's written 

18 statement cannot be expeditiously obtained. In evaluating 

19 this provision, it must be kept in mind that the emergency 

20 hospitalization procedure provided by section 18 is 

21 specifically limited to situations where there is no means 

22 of immediate access to the district court. 

23 For similar reasons, the Medical Society-Dar 

24 Association Joint Subcommittee suggested and the legislative 

25 Subcommittee agreed to add to the Draft Bill the provision 

26 which appears as paragraph c of subsection 3 of section 

27 6. 

28 

29 Sec. 7. NElv SECTION. SERVICE OF NOTICE UPON RESPONDENT. 

30 Upon the filing of an application for involuntary 

31 hospitalization, the clerk shall docket the case and 

32 iwnediately notify a district court judge who shall review 

33 the application and accompanying documentation. If the 

34 application is adequate as to form, the judge shall direct 

35 the clerk to send copies of the application and supporting 

-9-
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1 documentation, together with a notice informing the respondent 

2 of the procedures required by this Act, to the sheriff or 

3 his or her deputy for immediate service upon the respondent. 

4 If the respondent is taken into custody under section eleven 

5 (11) of this Act, service of the applicat~on, documentation 

6 and notice upon the respondent shall be made at the time he 

7 or she is taken 

8 Sec. B. NEW 

into custody. 

SECTIO~. PROCEDURE AFTER APPLICATION IS 

9 FILED. As soon as practicable after the filing of an 

10 application for involuntary hospitalization, the court shall: 

11 1. Determine whether the respondent has an attorney who 

12 is able and willing to represent him or her in the 

13 hospitalization proceeding, and if not, whether the respondent 

14 is financially ~ble to employ an attorney and capable of 

15 meaningfully assisting in selecting one. In accordance with 

16 those determinations, the court shall if necessary allow the 

17 respondent to select, or shall assign to him or her, an 

18 attorney. If the respondent is financially unable to pay 

19 an attorney, the attorney shall be compensated in SUbstantially 

20 the manner provided by sections seven hundred seventy-five 

21 point five (775.5) and seven hundred seventy-five point six 

22 (775.6) of the Code, except that if the county has a public 

23 defender the court may designate the public defender or an 

24 attorney on his or her staff to act as the respondent's 

25 attorney. 

26 2. Cause copies of the application and supporting 

27 documentation to be sent as soon as practicable to the county 

28 attorney or his or her attorney-designate for review. 

29 3. Issue a written order which shall: 

30 a. Set a time and place for a hospitalization hearing, 

31 which shall be at the earliest practicable time; and 

32 b. Order an examination of the respondent, prior to the 

33 hearing, by one or more licensed physicians who shall submit 

34 a written report on the examination to the court as required 

35 by section ten (10) of this Act. 

-10-



S.F. H. F. 

1 

2 COH11ENT: The sequence of the provisions within this 

3 section is intended to emphasize the requirement that the 

4 respondent have the assistance of counsel at the earliest 

5 feasible time in the involuntary hospitalization proceeding. 

6 Subsection· 2 reflects the requirement of section 12 that 

7 the county attorney or his designee present the case for 

8 the applicant at the hospitalization hearing. 

9 The sequence of sections 7 and 8 were reversed from 

10 that of earlier versions of this draft bill because it 

11 appeared inappropriate to try to determine whether the 

12 responden t has an attorney, or is able to help select one, 

13 until notice of the proceeding has been served on the 

14 respondent. 

15 

16 Sec. 9. NEI1 SECTION. DUTIES OF RESPONDENT'S ATTORNEY. 

17 The court shall direct the clerk to furnish at once to the 

18 respondent's attorney copies of the application for involuntary 

19 hospitalization of the respondent and the supporting 

20 documentation, and of the court's order issued pursuant to 

21 section eight (8), subsection three (3) of this Act. If the 

22 respondent is taken into custody under section eleven (11) 

23 of this ~ct, the attorney shall also be advised of that fact. 

24 The respondent's attorney shall attend the hospitalization 

25 hearing. 

26 Sec. 10. NEVI SECTION. PHYSICIANS' EXAMIN~TION--REPORT. 

27 1. An examination of the respondent shall be conducted 

28 by one or more licensed physicians, as required by the court's 

29 order, within a reasonable time. If the respondent is taken 

30 into custody under section eleven (11) of this Act, the 

31 examination shall be conducted within twenty-four hours. 

32 If the respondent so desires, he or she shall be entitled 

33 to a separate examination by a licensed physician of his or 

34 her own choice. The reasonable cost of sucl. separate examin-

35 ation sllall, if the respondent lacks sufficient funds to pay 

-11-
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1 the cost, be paid from county funds upon order of the court. 

2 Any licensed physician conducting an examination pursuant 

3 to this section may consult with or request the participation 

4 in the examination of any qualified mental health professional, 

Sand may include with or attach to the written report of the 

6 examination any findings or observations by any qualified 

7 mental health professional who has been so consulted or has 

8 so participated in the examination. 

9 2. A written report of the examination by the court-

10 designated physician or physicians, and of any examination 

11 by a physician chosen by the respondent, shall be filed with 

12 the clerk prior to the hearing date. The clerk shall 

13 immediately: 

14 a. Cause the report or reports to be shown to the judge 

15 who is sued the order; and 

16 b. Cause the respondent's attorney to receive a copy of 

17 each report filed. 

18 3. If the report of the court-designated phySician or 

19 physicians is to the effect that the individual is not 

20 seriously mentally impaired, the court may without taking 

21 further action terminate the proceeding and dismiss the 

22 application on its own motion and without notice. 

23 4. If the report of the court-designated physician or 

24 physicians is to the effect that the respondent is seriously 

25 mentally impaired, the court shall schedule a hearing on the 

26 application as soon as possible. The hearing. shall be held 

27 not more than forty-eight hours after the report is filed, 

28 excluding Saturdays, Sundays and holidays, unless an extension 

29 is requested by the respondent, or as soon thereafter as 

30 possible if the court considers that sufficient grounds exist 

31 for delaying the hearing. 

32 

33 COMMENT: The provision for participation of qualified 

34 rr.ental health professionals in the examination or evaluation 

35 of a respondent in an involuntary hospitalization 
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1 proceeding, appearing in subsection 1 of section 10, was 

2 added by the Subcommittee in response to the suggestion 

:3 of a clinical psychologist, who felt that such persons 

4 (as defined in section 1, subsection 7) might well be able 

5 

6 

to make a contribution to the proccdure .. 

of qualified mental health professionals 

Participation 

is at the option 

7 of the physician because representatives of the medical 

8 profession expressed concern that the other professionals 

9 might otherwise supplant, rather than supplement, the work 

10 of the physician, particularly in areas where psychiatrists 

11 are not readily accessible. 

12 

13 Sec. 11. NEW SECTION. JUDGE }1AY ORDER IMHEDIATE CUSTODY. 

14 If the applicant requests that the respondent be taken into 

15 immediate custody and the judge, upon reviewing the application 

16 and accompanying documentation, finds probable cause to believe 

17 that the respondent is seriously mentally impaired and 

18 concludes that immediate custody is appropriate, the judge 

19 may enter a written order directing that the respondent be 

20 taken into immediate custody by the sheriff or his or her 

21 deputy and be detained until the hospitalization hearing, 

22 which shall be held no more than five days after the date 

23 of the order. The judge may order the respondent detained 

24 for that period of time, and no longer, as follows: 

25 1. In a suitable hospital the chief medical officer of 

which may provide treatment which is necessary to preserve 

the respondent's life, or to appropriately control behavior 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

by the respondont which is likely to result in physical injury 

to himself or herself or to others if allm1ed to continue, 

but muy not otherwise provide treatment to the respondent 

without the respondent's consent; Or 

2. In a public or private facility in the community which 

is sllitably equipped and staffed for the purpose, provided 

that detention in a jailor other facility intended for 

confinement of those accused or convicted of crime may not 

-13-
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1 be ordered except in cases of actual emergency and then only 

2 for a period of not more than twenty-four hours and under 

3 close supervision; or 

4 3. In the custody of a relative, friend or other suitable 

5 person who is willing to accept responsibility for supervision 

6 of the respondent, and the respondent may be placed under 

7 such reasonable restrictions as the judge may order including, 

8 but not limited to, restrictions on or a prohibition of any 

9 expenditure, encumbrance or disposition of the respondent's 

10 funds or property. 

11 

12 COMMENT: The second sentence of section 11, and 

13 subsections 1, 2, and 3, were drawn in response to various 

14 comments received regarding section 11 of an earlier version 

15 of this draft, which provided for persons taken into custody 

16 and a\vaiting a hospitalization hearing to be held in "a 

17 medical detention facility". The intent at the time was 

18 to subsequently def ine "medical detention facili ty" in 

19 some appropriate manner, but it appears that circumstances 

20 in different parts of the state vary so much that any 

21 attempt to write a descriptive definition would probably, 

22 in fact, become substantive legislation. That being the 

23 case, section 11 instead specifies the places and conditions 

24 in which detention may be ordered. 

2 5 Note that the term "hospital", used in subsection 

2 6 1 of section 11, is defined in section 1, subsection 1 0 

2 7 of the bill. 

28 

2 9 Sec. 12. NEW SECTION. HEARING PROCEDURE. .n. t the 

30 hospitalization hearing, evidence in support of the contentions 

31 made in the application shall be presented by the county 

32 attorney. During the hearing the applicant and the respondent 

33 shall be afforded an opportunity to testify and to present 

34 and cross-examine witnesses, and the court may receive the 

35 testimony of any other interested person. The respondent 
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1 has the right to be present at the hearing. All persons not 

2 necessary for the conduct of the proceeding shall be excluded, 

3 except that the court may admit persons having a legitimate 

4 interest in the proceeding. The respondent's welfare shall 

5 be caramount and the hearing shall be conducted in as informal 

6 a manner as may be consistent with orderly procedure, but 

7 consistent therewith the issue shall be tried as a civil 

8 matter. Such discovery as is permitted under the Iowa rules 

9 of civil procedure shall be available to the respondent. 

10 The court shall receive all relevant and material evidence 

11 which may be offered and need not be bound by the rules of 

12 evidence. There shall be a presumption in favor of the 

13 respondent, and the burden of evidence in support of the 

14 contentions made ~n the application shall be upon the 

15 applicant. If upon completion of the hearing the court finds 

16 that the contention that the respondent is seriously mentally 

17 impaired has not been sustained by clear and convinCing 

18 evidence, it shall deny the application and terminate the 

19 proceeding. 

20 Sec. 13. NEVI SECTION. HOSPITALIZATION FOR EVALUATION. 

21 1f upon completion of the hearing the court finds that the 

22 contention that the respondent is seriously mentally impaired 

23 has been sustained by clear and convincing evidence, it shall 

24 order the respondent placed in a hospital as expeditiously 

25 as possible for a complete psychiatric evaluation and 

26 appropriate treatment. The court shall furnish to the hospital 

27 a written finding of fact setting forth the evidence on which 

28 the finding is based. The chief medical officer of the 

29 hospi.tal shall report to the court no more than fifteen days 

30 after the individual is admitted to the hospital, making a 

31 recommendation for dispOsition of the matter. An extension 

32 of time may be granteJ for not to exceed seven days upon a 

33 showing of cause. A copy ot the report shall be sent to the 

34 respondent's attorney, who may contest the need for an 

35 extension of time if one is requested. Extension of time 

-15-
CPA.S404' ,/7' 



S.F. H. F. 

1 shall be granted upon request unless the request is contested, 

2 in which case the court shall make such inquiry as it deems 

3 appropriate and may either order the respondent's release 

4 from the hospital or grant extension of time for psychiatric 

5 evaluation. 

6 

7 COMMENT: It was sUggested at the March 14, 1974 

8 public hearing on the second version of this draft bill 

9 that, as some people "are skilled at dissembling, either 

10 good Or bad," a psychiatric evaluation of less than 15 

11 to 30 days is likely to prove insufficient. However, those 

12 whose concern about involuntary hospitalization procedures 

13 is oriented toward civil and procedural rights tend to 

14 view any prolonged period of hospitalization without court 

15 review as at least undesirable, if not unconstitutional. 

16 Section 13 attempts to reach a compromise between these 

17 viewpoints by providing for both an initial fifteen-day 

18 period for psychiatric evaluation, and a seven-day extension 

19 when the chief medical officer of the hospital so requests. 

20 An extension for an additional seven days, beyond the 

21 original fifteen-day period, would bring the total period 

22 of evaluation well within the range suggested above. The 

23 respondent's attorney is notified if an extension is 

24 requested, and has the opportunity to oppose the request 

25 if he or she considers it unwarranted. 

26 

27 Sec. 14. NEI" SECTION. CHIEF MEDICAL OFFICER'S REPORT. 

28 The chief medical officer's report to the court On the 

29 psychiatric evaluation of the respondent shall be made not 

30 later than the expiration of the time specified in section 

31 thirteen (13) of this Act. At least two copies of the report 

32 shall be filed with the clerk, who shall dispose of them in 

33 the manner prescribed by section ten (10), subsection two 

34 (2) of this Act. The report shall state one of the four 

35 following alternative findings: 
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1 1. That the respondent does not, as of the date of the 

2 report, require further treatment for serious mental 

3 impairment. If the report so states, the court shall order 

4 the respondent's immediate release from involuntary 

5 hospitalization and terminate the proceedings. 

6 2. That the respondent is seriously mentally ill and in 

7 need of full-time custody, care and treatment in a hospital. 

8 If the report so states, the court shall order the respondent's 

9 continued hospitalization for appropriate treatment. 

10 3. That the respondent is seriously mentally ill and in 

11 need of full-time custody and care, but is unlikely to benefit 

12 from further treatment in a hospital. If the report so states, 

13 the chief medical officer shall recommend an alternative 

14 placement for the respondent and the court may order the 

15 respondent's transfer to the recommended placement. If the 

16 court or the respondent's attorney consider the placement 

17 inappropriate, an alternative placement may be arranged upon 

18 consultation with the chief medical officer and approval of 

19 the court. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

CO~1MENT: Included in section 15 of the previous 

version of this draft bill was a provision representing 

a major change in the philosophy both of the draft bill 

and of present Iowa law, i.e. the introduction of the 

concept that a person may be ordered by the court to receive 

treatment for mental illness On some basis other than full­

time hospitalization. RefUsal to receive such treatment 

as ordered would have resulted in the person involved being 

placed in full-time hospital care. Nhile this presumably 

would create some incentive for the person involved to 

cooperate in the court-ordered treatment program, the 

provision was not basically intended as a sanction. Rather, 

it was a recognition that the person involved would have 

been found seriously mentally impaired, as defined in 

section 1 of this draft bill, and that the welfare of 
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1 society requires his or her treatment for this condition. 

2 If the person involved refused to cooperate on any other 

3 basis, full-time hospitalization would be the only 

4 alternative to allowing him or her to remain untreated. 

5 The provision for court-ordered involuntary treatment 

6 was removed from this version of the bill by the legis-

7 lative Subcommittee, somewhat reluctantly, in response 

8 both to apparently unanimous opposition by the medical 

9 profession (on grounds that the concept is self-

10 contradictory because out-patient mental treatment can 

11 succeed only if it is truly voluntary on the part of the 

12 patient), and to some expressions of concern on 

13 constitutional grounds by attorneys. 

14 

15 Sec. 15. NEW SECTION. PERIODIC REPORTS REQUIRED. 

16 1. Not more than thirty days after entry of an order for 

17 continued hospitalization of a patient under subsection tvlO 

18 (2) of section fourteen (14) of this Act, and thereafter at 

19 successive intervals of not more than sixty days continuing 

20 so long as involuntary hospitalization of the patient 

21 continues, the chief medical officer of the hospital shall 

22 report to the court which entered the order. The report shall 

23 be submitted in the manner required by section fourteen (14) 

24 of this Act, shall.state whether the patient's condition has 

25 improved, remains unchanged, or has deteriorated, and shall 

26 indicate if possible the further length of time the patient 

27 will be required to remain at the hospital. The chief medical 

28 officer may at any time report to the court a finding as 

29 stated in subsection three (3) of section fourteen (14) of 

30 this Act, and the court shall act thereon as required by that 

31 section. 

32 2. When a patient has been placed in a facility other 

33 than a hospital pursuant to section fourteen (14), subsection 

34 three (3) of this Act, a report on the patient's condition 

35 and prognosis shall be made to the court which so placed the 
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1 patient, at least once every six months. The report shall 

2 be submitted within fifteen days following the inspection, 

3 required by section two hundred twenty-seven point two (227.2) 

4 of the Code, of the facility in which the patient has been 

5 placed. 

6 3. When in the opinion of the chief medical officer the 

7 best interest of a patient would be served by transfer to 

8 a different hospital for continued full-time custody, care 

9 and treatment, the chief medical officer may arrange and 

10 complete the transfer but shall promptly report the transfer 

11 to the court. Nothing in this section shall be construed 

12 to aJJ to Or restrict the authority otherwise provided by 

13 lav/ for transfer of patients or residents among various state 

14 institutions administered by the department of social services. 

15 4. Upon receipt of any report required Or authorized by 

16 this section the court shall furnish a copy to the patient's 

17 attorney, Or alternatively to the advocate appointed as 

18 required by section seventeen (17) of this Act. The court 

19 shall examine the report and take the action thereon whic!, 

20 it deems appropriate. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

CO~h~ENT: The purpose of section 15 is to insure th~t 

the court is advised of and has the opportunity to oversee 

the treatment of the patient to the extent necessary to 

insure that the patient's constitutional rights are 

protected, and thereby meet the procedural requirements 

indicated by various court decisions in recent months and 

years. It is recognized that this section will impose 

duties on courts and judges which could prove burdensome­

-see section 17 of this draft bill. 

The question has been raised whether it would be 

possible under this draft bill for an involuntary patient 

who wished to do so to become a voluntary patient. It 

is believed that the chief medical officer would have 

latitude to report this fact to the court, which could 
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1 take appropriate action. However, there is no specific 

2 statement to that effect in the draft bill. 

3 

4 Sec. 16. NEW SECTION. DISCHARGEftND TERMINATION OF 

5 PROCEEDING. \-Ihen in the opinion of the chief medical officer 

6 a patient who is hospitalized under subsection two (2) or 

7 is in full-time care and custody under subsection three (3) 

8 of section fourteen (14) of this Act no longer requires 

9 treatment or care for serious mental im?airment, the chief 

10 medical officer shall immediately report that fact to the 

11 court which ordered the patient's hospitalization or care 

12 and custody. The court shall thereupon issue an order 

13 discharging the patient from the hospital or from care and 

14 custody, as the case may be, and shall terminate the pro-

15 ceedings pursuant to which the order was issued. 

16 

17 COMMENT: The prOVisions of this section are set forth 

18 separately from section 15 to emphasize their importance 

19 and finality. 

20 

21 Sec. 17. NEW SECTION. ADVOCATE APPOINTED. The district 

22 court in each county shall appoint an individual who has 

23 demonstrated by prior activities an informed concern for the 

24 welfare and rehabilitation of the mentally ill, and who is 

25 not an officer or employee of the department of social services 

26 nor of any agency or facility providing care or treatment 

27 to the mentally ill, to act as advocate representing the 

28 interests of all patients involuntarily hospitalized by that 

29 court, in any matter relating to the patients' hospitaliza-

30 tion or treatment under sections fourteen (14) or fifteen 

31 (15) of this Act. The advocate shall, wherever practical, 

32 be an attorney. The advocate's responsibility with respect 

33 to any patient shall begin at whatever time the attorney 

34 employed or appointed to represent that patient as respondent 

35 in hospitalization proceedings, conducted under sections six 
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1 (6) through thirteen (13) of this Act, reports to the court 

2 that his or her services are no longer required and requests 

3 the court's approval to withdraw as counsel for that patient. 

4 The clerk shall furnish the advocate with a copy of the court's 

5 order approving tile withdrawal. The advOCi:ftc's duties shall 

6 include reviewing each report submitted pursuant to sections 

7 fourteen (14) and fifteen (15) of this Act concerning any 

8 patient whose interests, as a patient, the advocate is required 

9 to represent under this section, and if the advocate is not 

10 an attorney, advising the court at any time it appears that 

11 the services of an attorney are required to properly safeguard 

12 the patient's interests. The court shall from time to time 

13 prescribe reasonable compensation for the services of the 

14 advocate. Such compensation shall be based upon reports filed 

15 by the advocate at such times and in such forms as the court 

16 shall prescribe. The report shall briefly state what the 

17 advocate has done with respect to each patient and the amount 

18 of time spent. The advocate's compensation shall be paid 

19 on order of the court from the county mental health and 

20 institutions fund of the county in which the court is located. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

CO~~ENT: The provision for a court-appointed advocate 

to look after the interests of patients hospitalized or 

being treated under order of the court is intended to help 

make the reporting requirements of section 15 meaningful. 

It is unlikely that all attorneys who represent respondents 

during the legal proceedings preceding hospitalization 

will have the time or interest to continue following the 

case, particularly if the necessary treatment is at all 

prolonged or the attorney is appointed at public expense. 

Sec. 18. NEW SECTION. HOSPITALIZATION--EMERGENCY PROCE-
33 DURE. 

34 

35 

1 • The procedure prescribed by this section shall not 

be used unless it appears that a person should be immediately 
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1 detained due to serious mental impairment, but that person 

2 cannot be immediately detained by the procedure prescribed 

3 in sections six (6) and eleven (11) of this Act because there 

4 is no means of immediate access to the district court. 

S 2. In the circumstances described in subsection one (1) 

6 of this section, any peace officer who has reasonable grounds 

7 to believe that a person is mentally ill, and because of that 

8 illness is likely to physically injure himself or herself 

9 or others if not immediately detained, may without a warrant 

10 take or cause that person to be taken to the nearest available 

11 facility as defined in section eleven (11), subsections one 

12 (1) and two (2) of this Act. Immediately upon taking the 

13 person into custody, the nearest available magistrate, as 

14 defined in section seven hundred forty-eight point one (748.1) 

15 of the Code, shall be notified and shall immediately proceed 

16 to the facility. The magistrate shall in the manner prescribed 

17 by section eight (8), subsection one (1) of this Act insure 

18 that the person has or is provided legal counsel, and shall 

19 arrange for the counsel to be present, if practicable, before 

20 proceeding under this section. The peace officer who took 

21 the person into custody shall remain until the magistrate's 

22 arrival and shall describe the circumstances of the detention 

23 to the magistrate. If the magistrate finds that there is 

24 probable cause to believe that the person is seriously mentally 

25 ill, and because of that illness is likely to physically 

26 injure himself or herself or others if not immediately 

27 detained, he or she shall enter a written order for the per-

28 son to be detained in custody and, if the facility where the 

29 person is at that time is not an appropriate hospital, 

30 transported to an appropriate hospital. The magistrate's 

31 order shall state the circumstances under which the person 

32 was taken into custody and the grounds supporting the finding 

33 of probable cause to believe that he or she is mentally ill 

34 and likely to physically injure himself or herself or others 

35 if not immediately detained. A certified eopy of the order 
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1 shall be delivered to the chief medical officer of the hospital 

2 where the person is detained, at the earliest practicable 

3 time. 

4 3. The chief medical officer of the hospital shall examine 

5 and may detain, cure for and treat the person taken into 

6 custody under' the magistrate's order for a period not to 

7 exceed forty-eight hours, excluding Saturdays, Sundays and 

8 holidays. The person shall be discharged from the hospital 

9 and released from custody not later than the expiration of 

10 that period, unless an application for his or her involuntary 

11 hospitalization is sooner filed with the clerk pursuant to 

12 section six (6) of this Act. The detention of any person 

13 by the procedure and not in excess of the period of time 

14 prescribed by this section shall not render the peace officer, 

15 physician or hospital so detaining that person liable in a 

16 criminal or civil action for false arrest or false imprisonment 

17 if the peace officer, physician or hospital had reasonable 

18 grounds to believe the person so detained was mentally ill 

19 and likely to physically injure himself or herself or others 

20 if not immediately detained. 

21 4. The cost of hospitalization at a public hospital of 

22 a person detained temporarily by the procedure prescribed 

23 in this section shall be paid in the same way as if the person 

24 had been admitted to the hospital by the procedure prescribed 

25 in sections six (6) through thirteen (13) of this Act. 
26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

COMMENT: Section 18 is a key part of this draft bill. 

Iowa presently has no specific statutory procedure for 

handling those situations which occasionally arise late 

at night or on a weekend or holiday, in which an apparently 

mentally ill person is acting in ways which threaten harm 

to himself or herself, or to others, and the situation 

must be dealt with at once. The procedure prescribed 

in this section is similar in many respects to that provided 

by legislation submitted to the 65th General Assembly 
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1 but not acted upon. Major additions during development 

2 of this draft bill are the provisions in subsection 2 which 

3 require (1) that the magistrate immediately begin efforts 

4 to insure that the person whose hospitalization is sought 

5 has legal counsel and bring the counsel into the emergency 

6 proceeding "if practicable", and (2) that the person 

7 detained be taken directly to a hospital or other facility 

8 and that the magistrate also come there to handle the 

9 required hearing procedure. It has been suggested that 

10 the term "reasonable grounds" appearing in the first 

11 sentence in subsection 2 and the last sentence of subsection 

12 3 should be changed to "probable cause". The legislative 

13 Subcommittee decided against this; i.e., a peace officer 

14 may take a person into custody under this section if he 

15 believes he has "reasonable grounds" to think that person 

16 is seriusly mentally impaired. It is to be noted, hO\~ever, 

17 that the magistrate must release the person from custody 

18 unless there is "probable cause" to think he or she is 

19 seriously mentally impaired. 

20 

21 Sec. 19. NEW SECTION. RIGHTS AND PRIVILEGES OF 

22 HOSPITALIZED PERSONS. Every person who is hospitalized or 

23 detained under this Act shall have the right to: 

24 . 1. Prompt evaluation, emergency psychiatric services, 

25 and care and treatment as indicated by sound medical practice. 

26 2. In addition to protection of his constitutional rights, 

27 enjoyment of other legal, medical, religious, social, 

28 political, personal and working rights and privilegeS which 

29 he would enjoy if he were not so hospitalized or detained, 

30 so far as is possible consistent with effective treatment 

31 of that person and of the other patients of the hospital. 

32 The department of social services shall, in accordance with 

33 chapter seventeen A (17A) of the Code establish rules setting 

34 forth the specific rights and privileges to which persons 

35 so hospitalized or detained are entitled under this section, 

-24-



s.p. ___ B.P. 

1 and the exceptions provided by section seventeen A point two 

2 (17A.2), subsection 'seven (7), paragraphs a and k, shall not 

3 be applicable to the rules so established. The patient shall 

4 be advised of these rules and be provided a written cop~ upon 

5 admission to or arrival at the hospital. 

6 

7 COMMENT: Subsection 2 of section 20 has been drafted 

8 in accordance with enactment in 1974 of the new 

9 Administrative Procedure Act. (The citations in subsec-

10 tion 2 apply to the Code of 1975, not earlier editions.) 

11 A number of comments have been received on the provisions 

12 of subsection 2, at and after each of the public hearing 

13 on the previous versions of this draft bill. These have 

14 ranged from objections to the subsection on the ground 

15 that calling attention to a list of patients' rights will 

16 make treatment of patients in mental hospitals more 

17 difficult, to requests that the departmental rule approach 

18 be discarded in favor of spelling out all patients' rights 

19 1n law. 

20 

21 Sec. 20. NEW SECTION. RECORDS OF INVOLUNTARY 

22 HOSPITALIZATION PROCEEDING TO BE CONFIDENTIAL. 

23 1. All papers and records pertaining to any involuntary 

24 hospitalization or application for inVoluntary hospitalization 

25 of any person under this Act, whether part of the permanent 

26 record of the court or of a file in the department of social 

27 services, are subject to inspection only upon an order of 

28 the court for good cause shown. 

29 2. If authorized in writing by a person who has been the 

30 subject of any proceeding or report under sections six (6) 

31 through thirteen (13) or section eighteen (18) of this Act, 

32 or by the parent or guardian of that person, information 

33 regarding that person which is confidential under subsection 

34 one (1) of this section may be released to any designated 

35 person. 
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1 Sec. 21. NEW SECTION. MEDICAL RECORDS TO BE CONFIDENTIAL-

2 -EXCEPTIONS. The records maintained by a hospital relating 

3 to the examination, custody, care and treatment of any person 

4 in that hospital pursuant to this Act shall be confidential, 

5 except that the chief medical officer may release appropriate 

6 information when: 

7 1. The information is requested by a licensed physician 

8 who provides the chief medical officer wi th a written waiver 

9 signed by the person about whom the information is sought; 

10 or 

11 2. The information is sought by a court order; or 

12 3. The information is requested for the purpose of research 

13 into the causes, incidence, nature and treatment of mental 

14 illness. Information provided under this subsection shall 

15 not be published in a way that discloses patients' names or 

16 other identifying information. 

17 Sec. 22. NEW SECTION. EXCLUSIVE PROCEDURE FOR INVOLUNTARY 

18 HOSPIT~LrZATION. Sections six (6) through (15), inclusive, 

19 of this Act shall constitute the exclusive procedure for 

20 involuntary hospitalization of persons by reason of serious 

21 mental impairment in this state, except that nothing in this 

22 Act shall negate the provisions of sections two hundred forty-

23 five point twelve (245.12) and two hundred forty-six point 

24 sixteen (246.16) of the Code relative to transfer of mentally 

25 ill prisoners to state hospitals for the mentally ill. 
26 

27 COMMENT: As presently worded, section 22 may be too 

28 far-reaching. A final decision on the provisions of this 

29 section should be made only when the scope of this draft 

30 bill has been decided upon. For example, a question has 

31 been raised as to whether this section would create a 

32 conflict with the criminal sexual psychopath law. 
33 

34 Sec. 23. NEW SECTION. HOSPITALIZATION NOT TO EQUATE I'iITH 

35 INCOMPETENCY--PROCEDURE FOR FINDING INCO!~PETENCY DUE TO ~IENTAL 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

ILLNESS. 

1. Hospitalization of any person under this Act, either 

voluntarily or involuntarily, shall not be deem~d to constitute 

a finding of or to equate with nor raise a presumption of 

incompetency, or to cause the person so hospitalized to be 

deemed a lunatic, a person of unsound mind, or a person under 

legal disability for any purpose including but not limited 

to any circumstances to which sections four hundred forty­

seven point seven (477.7), four hundred seventy-two point 

fifteen (472.15), five hundred forty-five point two (545.2), 

subsection thirteen (13), five hundred forty-five point eleven 

(545.11), subsection seven (7), five hundred forty-five point 

thirty-six (545.36), five hundred sixty-seven point seven 

(567.7), five hundred ninety-five point three (595.3), five 

hundred ninety-seven point six (597.6), five hundred ninety­

eight point twenty-nine (598.29), six hundred fourteen point 

eight (614.8), six hundred fourteen point nineteen (614.19), 

six hundred fourteen point twenty-two (614.22), six hundred 

fourteen point twenty-four (614.24), six hundred fourteen 

point twenty-seven (614.27), six hundred twenty-two paint 

six (622.6), six hundred thirty-three point two hundred forty­

four (633.244), six hundred thirty-three point two hundred 

sixty-six (633.266), subsection four (4), and six hundred 

seventy-five point twenty-one (675.21) of the Code are 

applicable. 

2. The applicant may, in initiating a petition for 

involuntary hospitalization of a person under section six 

(6) of this Act or at any subsequent time prior to conclusion 

of the involuntary hospitalization proceeding, also petition 

the court for a finding that the person is incompetent by 

31 reason of mental illness. The test of competence for the 
32 

33 

34 

35 

purpose of this section shall be whether the person possesses 

sufficient mind to understand in a reasonable manner the 

nature and effect of the act in which he or she is engaged; 

the fact that a person is mentally ill and in need of treatment 

-27-
cP ........ , 1171 



S. F. H.F. 

1 for that illness but because of the illness lacks sufficient 

2 judgment to make responsibl8 decisions with respect to his 

3 or her hospitalization or treatment does n?t necessarily mean 

4 that that person is incapable of transacting business on any 

5 subject. 

6 3. A hearing limited to the question of the person's 

7 competence and conducted in substantially the manner prescribed 

8 in sections six hundred thirty-three point five hundred fifty-

9 two (633.552) through six hundred thirty-three point five 

10 hundred fifty-six (633.556) of the Code shall be held when: 

11 a. The court is petitioned or proposes upon its own motion 

12 to find incompetent by reason of mental illness a person whose 

13 involuntary hospitalization has been ordered under sections 

14 thirteen (13) or fourteen (14) of this Act, and who contends 

15 that he or she is not incompetent; or 

16 b. 

17 mental 

A person previously found incompetent by reason of 

illness under subsection two (2) of this section 

18 petitions the court for a finding that he or she is no longer 

19 incomp8tent and, after notice to the applicant who initiated 

20 the petition for hospitalization of the person and to any 

21 other party as directed by the court, an objection is filed 

22 with the court. The court may order a hearing on its own 

23 motion before acting on a petition filed under this paragraph. 

24 A petition by a person for a finding that he or she is no 

25 longer incompetent may be filed at any time without regard 

26 to whether the person is at that time hospitalized for 

27 treatment of mental illness. 

28 4. Nothing in this Act shall preclude use of any other 

29 procedure authorized by law for declaring any person legally 

30 incompetent for reasons which may include mental illness, 

31 without regard to whether that person is or has been 

32 hospitalized for treatment of mental illness. 

33 

34 COMMENT: No substantive change has been made in 

35 either of the two preceding sections, as compared to the 
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1 previous versions of this draft bill. The terminology 

2 used in the second sentence of subsection 2, section 24, 

3 is based on Notes of Decisions, item 2, following section 

4 229.40, Iowa Code Annotated. 
5 

6 

7 It is recognized that a number of conforming amendments 

8 revising or repealing present statutes in accordance with 

9 this bill are necessary before the bill is ready for 

10 introduction. These amendments will be prepared as soon 

11 as possible. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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APPr:;~OIX I 

Involuntary Hospitalization of ti,e Mentally 111--

I - Constitutional Issues 

by Randall P. Bezanson 

A threshold problem is where to start in a memorandum of 
this sort. Rather than proceeding on an analysis of the particular 
provisions of Iowa's current legislation or the proposed bill, I 
will address the issue more generally, defining some of the basic 
constitutional guarantees bearing on the commitment process. I 
will proceed, so far as possible, in a generally chronological 
manner. 

At the outset, two points should be made. First, 
constitutional requirements should most appropriately play only a 
secondary role in any commitment legislation. The primary goal 
should be to seek the fairest, most accurate, and most effective 
process for the treatment and ultimate release of persons suffering 
from mental disorder. To the extent that such an "ideal" system 
based on these premises would satisfy constitutional requirements-­
or even exceed them--those constitutional requirements should play 
no important role. If for reasons of fairness and policy we 
provide more protection than the constitution requires, we should 
not retreat to the constitutional minimum simply because that 
document would require less. The issue is different, of course, 
where the constitution would require more, and it is from this 
perspective tllat I will address the question. 

A second point is that a remarkable thorough analysis of 
the relevant state statutes and constitutional guarantees may be 
found in a 200-page article in a recent issue of the Harvard Law 
Review. Note, Developments in the Lav--Civil Commitment of the 
Xentally Ill, 87 Harv. L. Rev. 1190 (1974). 

The balance of this memorandum will be 
enumerated list of selected constitutional issues 
by the current Iowa commitment statute and bear on 
statute. 

devoted to an 
that are raised 

the proposed 

I. The Statutory Standard for Commitment. The central 
constitutional issue raised under this heading concerns whether 
dangerousness in Some form is a prerequisite for commitment to 
full-tim8 hospitalization of the mentally ill. I think it can be 
safely stated that the clear and recent trend of decision is to 
rC(luire ti13t a person exhibit dangerous tendencies as a 
preconciition to full-time hospitalization. See, e.g., Cross v. 
HarriS, 418 1'. 2d 1095 (D.C. Cir, 1969); People v. Stoddard, 227 
Cal. App. 2d 40 (Vist. Ct. App. 1964); Davy v. Sullivan, 354 F. 
Sllpp. 1320 (M.D. Ala. 1973); Lessard v. Schmidt, 349 F. Supp. 1078 
(~.u. Wis. 1972), vacated aud remanded on other grounds, 94 S. Ct. 
713 (1974); Welsch v. Likins, ~o. 4-72-Civ. 451, slip op. at 15 



(D. ~inl1., Feb. IS, 1974). The issue, of course, is more difficult 
tl.a,. this. It appears from the caseH lilat physical injury to self 
or 0tllcrs will suffice, as well as a threat of severe emotional 
\njllry to Dtl.ers. People v. Stoddard, supra. 

Interestingly enough, there is a growing body of 
authority to tIle effect that tIle constitution requires commitment 
on the least restrictive terms, even in those cases where it is 
otherwise justified. See Lessard v. Schmidt, supra; Dixon v. 
Attorney General, 325 F. Supp. 966 (M.D. Pa. 1971); Kesselbrenner 
v. Anonymous, 33 N.Y. 2d 161 (1973); Welsch v. Likins, supra. This 
view is quite consistent with well-establisl.ed constitutional 
doctrine in many other areas, and accordingly is deserving of 
substantial weight. Our proposed bill, as most recently amended, 
satisfies this constitutional requirement, for it permits 
commitment by the commission or district court for Qut-patient 
treatment. This is a position which I have held ever since 
completion of the commitment study in 1970, and I was very happy to 
see it incorporated in the recent draft. 

0tiler issues, of course, abound in relation to the 
statutory standard for commitment: what is the permissible 
Jeiinition of mental illness; is the standard unconstitutiona),ly 
vague; does the standard incorporate (as ours does) a requirement 
of "treatability"? Without going into these matters, my off-hand 
judgment is that the proposed bill satisfies the constitution in 
all pertinent respects. The old statute, both in its definition of 
mental illness and its failure to require that the committed 
patient be a fit subject for treatment in all cases, is deficient. 

2. Procedural Hights--Notice. While the Supreme Court has 
not directly addressed the issue of the extent of due process 
protection which must be afforded the civilly committed person, its 
opinions in closely allied areas virtually preclude the view that 
due process does not apply. E.g., In re Gault, 387 U.S. I (1907); 
Goldberg v. Kelly, 397 0.S. 254 (1970); Richardson v. Perales, 402 
U.S. 401 (1971); Jackson v. Indiana, 406 U.S. 715 (1972); Morri.sey 
v. Brewer, 408 ~.S. 471 (1972). With this in mind, I will simply 
offer my opinion as to those procedural protections whicll due 
process ;llOSt likely requires. First, notice to the patient is ~ost 
assuredly required; where notice would be ineffective or dangero11s, 
~II!ergency commitment and temporary detention under the safeguards 
prescribed in our bill would suffice. ~hether or not notice is 
s~rved on the prospective patient directly or through counsel if 
iI~meJi_ately retained may not be of great constitutional moment 
wilcre C11~tody is not immediate, but our bill provides for notice to 
boLh and is thus the be~t and safest means of providing clear 
Iloticc. 

J. Procedural Rights--Hearing. Detention prior to a hearing 
(or pllrposes of evidence gathering and evaluation is not absolutely 
prohlblt~d, but the permissible length of detention is 
circul1lscribeJ. The Lessard court lleld that a preliminary hearing 
must he I.eld within 48 hours of custody. While a longer period ~ay 
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w~ll pass constitutional muster, there seems little reason to test 
the point, and the proposed bill doesn't, as a 48-hour period is 
prescribed there as well. 

The preliminary hearing further serves to eliminate in 
large measure the time pressure for a full hearing. Our bill 
provides that the full hearing must take place within about 15 days 
of tbe preli~inary hearing, and this is consistent with the opinion 
in the Lessard case. While a longer period may well pass 
constitutional scrutiny, any delay in excess of 20 or 25 days 
would, in my judgment, be pressing the outer limits. Indeed, as 
the normal period of hospitalization does not exceed 30 days ill 
many cases, permitting a delay of that length would in effect 
eliminate the hearing altogether. The benchmark must be identified 
in view of the principle reasonS or justifications for delay. 
Uelay cannot at this stage be justified by a need for treatment, 
for commitment itself has not taken place, and therefore treatment 
of the patient before the hearing may raise substantial constitu­
tional questions. Rather, the delay can be justified only in order 
that diagnosis be made and the state and individual have ample time 
to prepare for the hearing. In view of this a IS-day limitation 
would seem fully adequate in all but the rarest of cases. 

4. Right to Counsel. While Iowa nOW provides appointed 
counsel for tile prospective patient, mention should at least be 
made of the constitutional underpinnings of this right. In view of 
abunaant Supreme Court authority in related areas, as well as most 
if not all recent cases ueciclad in lower courts, there seems little 
room for argument that counsel need not be provided. And it seems 
cle3r as well that the right to counsel attaches immediately after 
tile information has been filed or the patient has been taken into 
custody. E.g., In re Gault, supra; Heryford v. Parker, 396 F. 2d 
393 (10th Cir. 1968); Lessard v. Schmidt, supra. 

5. Right to Jury Trial. The right to a jury trial in the 
civil commit~ent setting has not attracted much attention in prior 
deciSions, although a few recent cases have held that juries are 
constitutionally mandated. See Lessard v. Schmidt; Quesnell v. 
State, 517 P. 2d 568 (Wash. 1973). The weight of authority, 
however, seema contrary to this position, as the Supreme Court has 
refuse(1 to extend the jury trial right in highly analogous 
context.. In re Cault, supra; McKeiver v. Pennsylvania, 403 U.S. 
52H (1971). The weight of reason, as well, disfavors the jury 
trial, at least when not requested by the patient, for the 
likelil,ood of prejudice on the jury's part in this context seems 
accute. 

6. kigllt to Judicial Officer. The reasonS supportive of a 
rigilt to jury trial, however, are that through the device of the 
jury tIle Ilonmedical components of the commiLment decision are 
separated from the medical judgment. Commitment is not strictly a 
mcJic~l decision. Accordingly, while a jury may not be required, 
there is some force in the argument that a judge or panel composed 
uf nonmeuical personnel (subject to immediate and direct review by 
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a court) nlllst make ttle ultimate conlmitment decisiOII. '[11is view i!; 

all the lIlore forceful in light of the difficult legal quest ions 
which will constantly a.rise in the commitment setting: procedurdi 
rIghts; standard of proof, and the like. See Lessard v. Schmidt. 
It is noteworthy, as well, that many states now require judges in 
the commitlnellt process, and at least five states eitiler require or 
per~lt jury trial. Alaska Stat. section 47.30.070(h); Tex. Rev. 
Clv. Stat. ann. arts 5547-48; Ala. Code tit. 45, section 210; Ark. 
Stat. Ann. 6 59-101; D.C. Code ann. section 21-545(a). (Alabama 
and Arkansas make tl.e right discretionary with tile judge.) 

7. Standard of Proof. It seems well settled that at the 
very least the prospective patient must be shown to be seriously 
me:ltallv ill by clear and convincing evidence or by a preponderance 
of lit....: evidence. The real question lies else\ofhere. A number of 
fairly recent decisions have tak~n the position that serious mental 
illness must be establislled beyond a reasonable doubt. See, e.g., 
l..,ssarJ v. Schmidt. supra; In re Bailey, 482 F. 2d 648 (D.C. Cir. 
1973). The reasonable doubt standard has been required ill til" 
analogous juvenile setting. In ra Winship, 397 U.S. 358 (1970), 
allhough tile nature of the issues to be determined in the ciVil 
commitment setting are arguable more vague than in tl\e juvenile 
setting, and thus one might conclude that the reasonable doubt 
standard would simply be unworkable in the instant context. While 
I believe that there is much truth to this observation, it ~ust be 
carefully employed. Any admission that mental illness cannot be 
proved beyond a reasonable doubt raises serious questions about the 
],egjtimacy of civil commitment itself. I would hate to tell 
Someone that tile standard of proof is less simply because we know 
we are guessing or speculating about the very condition with which 
we are so concerned. For present purposes, llowever, I think a 
requirement of proof by clear and convincing evidence, coupled witl. 
the extensive diagnosis and the periodic review which is required 
under the proposed bill, is constitutionally suffiCient. 

8. ~iscellaneous Matters. By labelling the following issues 
as "miscellaneous" I do not intend to depreciate their 
significance, but rather to indicate that ~y analysis of them has 
not been as thorough. First, I think the patient's presence at the 
hearing is constitutionally required, at least in the absence of 
substantial disruption or a clear and unequivocal waiver of that 
rig~t by the individual. A right to appeal is also required, with 
appointed counsel at this stage, as now provided in the Iowa Code. 
So also, I think, is a periodic reporting of the patient's status 
required, although the relevant time intervals are not clear. 
Finally, a right to treatment has become almost universally 
recognized, although many of the cases justify it on statutory 
rather than constitutional grounds. Nonetheless, treatment is the 
only justification for commitment and involuntary hospita1i2atio~t 
and it would shock one's conscience to say that no right to 
tre~tment existed in light of this. An exhaustive list of cas~s 

deciJed on this point can be found in the Harvard Law Review 
article rite.l above, at pages 1316-1344. 
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There arc two other issues on which I have done nc) 
researcl), but about which I have some tentative feelings. first, 
does ti,e prospective patient have a privilege against s~lf­
incrimil18tion? If so, the ~edical examination required under tile 
propose~ bill would be substantially undermined. Second, ~ay 

parents constitutionally I'commit'l their children against their will 
on a voluntary basis? While this issue is not clear from a 
constitutional point of view, I think a case can easily be imagined 
wl.ere a child hospitalized under such conditions could successfully 
challenge tile validity of his or her confinement. 

In 
constitution. 

my 
The 

judgment the 
current statutes, 

si 6 niiicant respects. 
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APPENDIX II 

COl ;.: Y 0 F FIe FRS C c· C J{ li I i'! A T I r; G C 0 r~ r'i ITT [ t. 

DeCC"llJPr 6, 197L; 

Senator Jolln S. Murray 
Chairman, Sub-Comnrittee on Commitment Laws 
t'~ent~ 1 Hea 1 th and Juveni 1 e Study Committee 
c/o 100'1a Legislative Service Bureau 
St"t.e HOllse 
De:, ~ioines, Iowa 50319 

l:ear Sc;oator Hurray: 

The County Officers Coordinating Committee at their regular meeting on 
Nov<?;nber 20, 1974, discussed at length the proposed revision of Iowa Lal1 
pertaining to civil connitment for the treatment of mental illness. 

The Committee, organized in 1955, is comprised of representativEes from thee 
County Supervisors Association, County Auditors Association, County Clerks 
Association, County Home Administrators, and Administrators of the six 
institutions within the Division of Mental Health Resources, and Central 
Office personnel. 

Tile n2\; commitment bill authorizes judges to delegate commitment to a Judicial 
Hospitill ization COl111'1ission. This, in fact, is practically identical to the 
present Hospitalization Commission process, except that it would substitute a 
lay person for the Clerk. If the present law is unconstitutional, this part 
of the new commitment bill would also be unconstitutional. It would also 
place an additional burden on the already overloaded courts, greatly increase 
the duties of the Clerks, and there is an indication the administrative cost 
to the CQunties would be considerable. 

For the above-stated reasons, the Committee went on record as opposin9 the 
enactment of this bill. 

Sincerely, 

COUNTY OFF ICERS COORllIH/\Tl HG COi':;·";l"fTll 

\"i 1t'~r' Rust, Pres ideJlt 
Cr'udy County J\uditor 

/ 

/. 
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1 

2 

APPC::ILlIX III 

3 Judicial Hospitalizatioi1 COITU1lission 

4 

5 The following is the proposed judicial 

6 Hospitalization co~nission section which appeared in the third 

7 vt;rsion of i1ental Health and Juvenile Institutions Study 

8 Conuui ttee Draft Bill No. G, but was deleted from the fourth 

9 version for the rClasons explained in this supplementary report 

10 0 f t ll<> (:ommi tmen t Laws S ubcommi t tee. 

11 

12 

13 Sec. [leW SiXTIO?J. JUDICIAL HOSPITALIZATION 

14 COM~llSS IO:I. 

15 1. As soon as practicable after th<> adoption of 

16 this Act the judges in each judicial district shall meet and 

17 sllal1 determine, illdiviJually for each county in the district, 

18 wheLler it is practical for t,le district court in that county 

19 to perform the duties prescribed by sections seven (7) through 

20 sixteerl (16), inclusive, of this Act. In any county in which 

21 tile judges find it impractical for the district court of that 

22 COCl.lty to so act, the chief judge of tile district shall appoint 

23 a judiCial hospitalization commission. The judges in any 
24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

district may at any time review their determination, previously 

made u!ldcr this subsection with respect to any county in the 

uistrict, and pursuant to that review may establish a judicial 

hospitalization cOITU1lission, or abolish it, in that county. 

2. Each judicial hospitalization commission shall 

consist of tllree members, all of whom shall be residents or 

the county in which the cOITU1lission is established. One men.ber, 

who shall preside in all proceedings of the cOITUnission, shall 

be an <:1ttorney engaged in the practice of law in that county, 

one member shall be a physician engaged in the practice of 

medicine in that county, and the third member s:1all be a 

pe:rsoll who h<:1S demonstrated an informed interest in the field 
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1 ot IIlc"tal llealth. For purposes of this subsection, such 

2 interest may be demonstrated by volunteer wor:~ in areas related 

3 to mental health as well as by professional experience in 

4 related fields. 

5 J. i,hen establisheu ill any county, the judicial 

6 hospitalJ.zation commission shall perform all of the duth:s 

7 which would otherwise be performed by the district court of 

8 tila::' county pursuant to sections seven (7) through sixteen 

9 (1G) of this Act, inclusive, except that if a reqJest is made 

10 for all order that a responJcllt be illllnediately taken into 

11 c~stody under SeCtiOll eleven (11) of this Act, the request 

12 must ue referred to and such order may be entered only by 

13 U Judge of the district court. 

,4 4. Any respondent willl respect to whom the judicial 

i.5 hospitalization conunissloon has found the contention that he 

16 or she is seriously mentally ill sustaloned by clear and 

17 cO!lvincing evidence presented at a hearing held under section 

18 twelve (12) of this Act, Or the respondent's next friend, 

19 may appeal from that finding to tile district court by giving 

20 t;le clerk thereof, within thirty Jays after the commission' 5 

21 finc.ling has ueen made, notice in writing that an appeal is 

22 taKen. Tile notice may be signed by the appellant or his 
23 

24 

agerlt, next friend, guardian or attorney. 

the matter silall stand for trial de novo. 

When 50 appealed, 

Upon appeal, the 

25 court shall schedule a hospit.alization hearing at the earliest 
2b 

27 

28 

29 

30 

31 

32 

33 

34 

35 

l,racticaulc time. The court may, but shall not be require~ 

to, orc.ler a llew examination of ti~ appellant by one or more 

licensed physicians. 

5. If th" appellant is lon custOdy under the 

jurisc.liction of the juc.licial hospitalization cOllllnission at 

tlw time of service of tho notice of appeal, he shall be 

dischargeJ from custody unless a judge of the district court 

ellters, or Iws previously entered, an order that the appellant 

i>e ta);"n into immediate custody under section eleven (11) 

of this Act, in which case the appellant shall be detained 
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1 as provided in that section until the hospitalization heariny 

2 before the district court. If the appellant is in the custody 

3 of a hospital at the time of service of the notice of appeal, 

4 he silall be discharged from custody pending disposition of 

5 tl~ appeal unless the chief medical officer, not later than 

6 L1e end of the next secular day on which the office of the 

7 clerk is open and which follows service of the notice of 

8 appeal, files with the cler;;' a certification that in the chief 

9 medical officer's opinion the appellant is seriOUSly ment;ally 

10 ill. In that case, the appellant shall remain in custody 

11 of the ilOspital until the hospitalization hearing before the 

12 district court. 

13 G. The ilOspitalization hearing before the district 

14 court shall be held, and the judge's finding shall be made 

15 and an appropriate order entered, as prescribed by sections 

16 twelve (12) and thirteen (13) of this Act. If the judge 

17 orders the appellant hospi talized for a complete psychiatr ic 

18 evaluation, jurisdiction of the matter shall revert to the 

19 judicial hospitalization commission. 

20 7. Each member of the judiCial hospitalization 

21 commission shall receive forty dollars per diem for each day 

22 or portion of a day actually devoted to the duties of the 

23 office, and s1.all be reimbursed for actual and necessary 

24 expenses incurred in the course of such service. 

25 3. The clerk of the district court in each county 

26 i!l which a judicial hospitalization commission is establisiled 

27 s:,all provide the clerical services required by the commission 

28 in the performance of its official duties. 
29 

30 

31 

32 

33 

34 

35 

COMMGNT: This section seeks to effect a compromise 

between the view that only a court may 

constitutionally involuntarily hospitalize (i.e., 

deprive of liberty) a person, and the urgent 

representations to the legislative Subcommittee that 

in many areas of the state it is simply impossible 
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1 [or the courts, as prcscntly organi7.cd, to assume 

2 tilis ~,dJitional burden. The IJroposed "Judicial 

3 llosIJitalization Commission" would Le similar in many 

4 respects to the present Commission of Iiospi talization, 

5 but would be legally an arm of the court. Also, 

6 tile clerk of court would no longer be a member, but 

7 would cOlltinue to proviue staff services to the 

8 Commission. 

9 ',!Ie Cor:unission would exercise nearly all of the 

10 fUllctions of the district court, if the judges of 

11 LIe district conclude that it is not feasible for 

12 tilC district court itself to perform this role in 

13 any given county. The sole exception ~s that only 

14 a district judge could issue an order to take into 

15 imme~iate custody a person whose involuntary 

16 hospitalization is being sought. The finding of 

17 the Commission could be appealed by any person ordered 

18 hospitalized for a psychiatric evaluation, but if 

19 tne finding should be upheld upon trial in the 

20 district court, jurisdiction reverts to the Commission 

21 to rt:ceive t.he required reports from the ilospital, 

22 etC. 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

-4-


