ASCA Responses: Medical Release of Chronically il or
Disabled Offenders Survey
(November 2010}

Question #3. Please attach or include the link to the statute, regulation, policy,
efc. that allows such a release.

Arkansas

A.CA. §12.29-404 (2010) 12-29-404. Incurable diseases. (a) When, in the
independent opinions of a prison physician and a consultant physician from the
community, an inmate has an incurable illness which, on the average, will result in death
within twelve (12) months, or when an inmate is permanently physically or mentally
incapacitated to the degree that the community criteria are met for placement in a
nursing home, rehabilitation facility, or similar setting providing a level of care not
available in the Department of Correction or the Department of Community Correction,
the Director of the Department of Correction or the Director of the Department of
Community Correction shall make these facts known to the Parole Board. (b} (1) The
board shall assemble or request all such information as is germane to making a
decision. (2) If the facts warrant, the board may make the inmate eligible for immediate
transfer to parole supervision. HISTORY: Acts 1893, No. 76, § 35, p. 121; C. & M. Dig.,
§ 9666; Pope's Dig., § 12706; A.S.A. 1947 § 46-152; Acts 1991, No. 771, § 1, 1695, No.
290, § 1.

Colorado

CRS 17-22.5-403.5. Special needs parole. (1) Notwithstanding any provision of law to
the contrary, a special needs offender, as determined pursuant to rules adopted by the
state board of parole, may be eligible for parole prior to the offender's parole eligibility
date pursuant to this section if. (a) The state board of parole determines, based on the
special needs offender's condition and a medical evaluation, that he or she does not
constitute a threat to public safety and is not likely to commit an offense; and (b) The
board prepares a special needs parole plan that ensures appropriate supervision and
placement of the special needs offender. (2) This section shall apply to any inmate
applying for parole on or after July 1, 2001, regardless of when the inmate was
sentenced. The provisions of this section shall not affect the length of the parole period
to which a special needs offender would otherwise be subject. (3) The department may
recommend to the parole board that an offender be considered for parole prior to the
offender's parole eligibility date as a special needs offender pursuant to the provisions of
subsection (1) of this section. Prior to making any recommendation pursuant to this
subsection (3), the department shall establish objective criteria on which to base a
recommendation for parole prior to the offender's parole eligibility date pursuant to the
provisions of this section. Source: L. 2000: Entire section added, p. 1495, § 2, effective
July 1, 2001. L. 2003; IP(1) amended and (3) added, p. 1810, § 2, effective August 6.



Delaware

Delaware Code, Title 11 subsection 4217. Jurisdiction over sentence retained.
(a) In any case where the trial court has imposed an aggregate sentence of
incarceration at Level V in excess of 1 year, the court shall retain jurisdiction to
modify the sentence to reduce the level of custody or time to be served under the
provisions of this section. (b) The court may modify the sentence solely on the
basis of an application filed by the Department of Correction for good cause
shown which certifies that the release of the defendant shall not constitute a
substantial risk to the community or the defendant's ownself. (c) Good cause
under this section shall include, but not be limited to, rehabilitation of the offender,
serious medical illness or infirmity of the offender and prison overcrowding. (d)(1)
Any application filed by the Department of Correction under this section shall be
filed with the Board of Parole. The Board of Parole shall have the authority to
promulgate reasonable regulations concerning the form and content of said
applications. The Board of Parole may require the Department of Corrections to
provide it with any information in the possession of the Department reasonably
necessary for the Board to assess such applications. (2) Following the receipt of
any application for modification filed by the Department of Corrections which
conforms with any regulations and requirements of the Board of Parole
promulgated pursuant to paragraph (1) of this subsection, the Board of Parole
shall hold a hearing under the provisions of § 4350(a) of this title for the purpose
of making a recommendation to the trial court as to the approval or disapproval of
the application. This hearing shall not be held unless written notice of the hearing
is provided to the Attorney General's office at least 30 days prior to scheduled
hearing date. A copy of the Department of Correction's application for
modification shall be provided to the Attorney General's office along with written
notice of the hearing date. (3) Following the hearing described in paragraph (2) of
this subsection, the Board of Parole may reject an application for modification if it
determines that the defendant constitutes a substantial risk to the community, or
if it determines that the application is not based on good cause. Notwithstanding
any provisions of this section to the contrary, any application rejected pursuant to
this paragraph shall not be forwarded to the Superior Court, and any offender
who is the subject of such rejected application shall not be the subject of a
subsequent application for modification for at least 1 year, except in the case of
serious medical illness or infirmity of said offender. (4) Only in those cases where
the Board by a majority vote recommends a modification of the sentence shall
the application be submitted to the Court for consideration. (e) Upon receipt of
the recommendation of the Board of Parole, the court may in its discretion grant
or deny the application for modification of sentence. The court may request
additional information, but need not hold further hearings on the application. The
Court shall not act upon the application without first providing the Attorney
General's office with a reasonable period of time to be heard on the matter.
Should the Court deny the application because of a determination that the
defendant constitutes a substantial risk to the community, or because it
determines that the application lacks good cause, the defendant who is the



subject of the denied application shall not be the subject of a subsequent
application for modification for at least 1 year, except in the case of serious
medical illness or infirmity of the defendant. (f) Notwithstanding any provision of
this section to the contrary, in the case of any offender who is serving a sentence
of incarceration at Level V imposed pursuant to a conviction for any crime, the
Court may order that said offender shall be ineligible for sentence modification
pursuant to this section until a specified portion of said Level V sentence has
been served, except that no offender who is serving a sentence of incarceration
at Level V imposed pursuant to a conviction for a violent felony in Title 11 shall
be eligible for sentence modification pursuant to this section until the offender
has served at least one-half of the originally imposed Level V sentence, and no
offender who is serving a statutory mandatory term of incarceration at Level V
imposed pursuant to a conviction for any offense set forth in Title 11 shall be
eligible for sentence modification pursuant to this section during the mandatory
portion of said sentence. Nothing in this paragraph shall preclude a sentence
modification pursuant to this section which is based solely upon serious medical
illness or infirmity of the offender. (g) Nothing contained in this section shall be
construed to limit the court's ability to modify a sentence within the scope of the
trial court's duly promulgated rules. (h) For purposes of this section,
"rehabilitation” is defined as the process of restoring an individual to a useful and
constructive place in society especially through some form of vocational,
correctional, or therapeutic retraining. 67 Del. Laws, c. 130, § 14; 67 Del. Laws, c.
350, §§ 4-6; 69 Del. Laws, c. 311, §§ 1-3; 70 Del. Laws, c. 186, § 1; 77 Del. Laws,
c. 362,881, 2,



Federal Bureau of Prisons

Statutory Authority § 3582. Imposition of a sentence of imprisonment (c) Modification
of an Imposed Term of Imprisonment.— The court may not modify a term of
imprisonment once it has been imposed except that— (1) in any case—(A) the court,
upon motion of the Director of the Bureau of Prisons, may reduce the term of
imprisonment (and may impose a term of probation or supervised release with or without
conditions that does not exceed the unserved portion of the original term of
imprisonment), after considering the factors set forth in section 3553 (a) to the extent
that they are applicable, if it finds that—(i) extraordinary and compelling reasons warrant
such a reduction; and that such a reduction is consistent with applicable policy
statements issued by the Sentencing Commission. . Bureau Policy - Policy 5050.46
Compassionate Release; Procedures for Implementation of 18 U.S.C. 3582 (c)}(1)(A) &
4205(g) Regulation 28 C.F.R. 5671.61 — Compassionate Release Procedures for the
Implementation of 18 U.S.C. 3582(c)(1){(A) and 4205(g)

Indiana

INDIANA DEPARTMENT OF CORRECTION
Health Care Services

Directive Number: HCSD-2.02

Application:  Adult Facilities

Date: May 15, 2003

Supersedes: HCSD 2.02 April 2, 2001

TITLE: MEDICAL CLEMENCY

PURPOSE: This Health Care Services Directive establishes guidelines for the
participation of health services staff in the evaluation of offenders for medical clemency.
GUIDELINES: 1. Medical Clemency is a process through which an offender may, due to
a health condition, be released from prison earlier than would otherwise be possible.
The final decision regarding release is made by the Governor of the State of Indiana;
recommendations regarding the proposed release are also made by the Facility Head,
the Commissioner, and the Indiana Parole Board/Clemency Commission. The Health
Services Division does not make any recommendation regarding release. Rather, it
provides information to the decision-makers so that an informed decision can be made.
2. When a request for consideration for medical clemency is received, health care staff
must review the offender's health history and condition, and provide the following
information in a manner that can be understood by a lay person: a. Complete list of
diagnoses, including basis for diagnosis as appropriate, b. Description of current and
expected physical limitations, ¢. Description of current and expected medical treatment
needs, d. Discussion of any controversy regarding diagnosis or treatment, and e.
Prognosis. No.recommendation for or against clemency should be made, even if
requested. The purpose of the response to the request for information is to provide
enough information to permit the appropriate decision-makers o determine if the
offender still represents a threat to society and to understand the nature of the health
condition. The response must be made within two (2) weeks of receipt of the request.
ATTACHMENTS: NONE; SITE SPECIFIC NEEDS: None; RELATED STANDARDS:
NCCHC 1997 None; NCCHC 2003 None; ACA None; PRIMARY AUTHOR: Please
send comments to Dean Rieger MD MPH AUTHORITY:

Maryland (following page}



STATE OF MARYLAND
DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL SERVICES
DIVISION CF GORRECTION

PROGRAM: MEDICAL
DCD #: 130-8
TITLE: - MEDICAL PAROLE

~ ISSUED: August 1, 2003

1VISI
OF AUTHORITY: Potvesa (bt ASSISTANT COMMISSIONER
CORRECTION :
pirecTive | APPROVED: P COMMISSIONER
L References:
A. Kamofsky Performance Scale

B. DCD 100-11, Parole Procedures
C. DCD 126-500, Social Work Case Management
D. Commitment Procedure Manual

1L. Applicable to: Division of Correction Headquarters and all Division of Correction
Institutions and Facilities

III.  Purpose: To establish criteria for inmate eligibility for medical parole
consideration and procedures for evaluating potentially eligible
inmates.

IV.  Definition: Medical Parole: A parole release granted by the Maryland Parole

Commission to an inmate who meets eligibility criteria as
established by the Division of Correction (DOC) and the Maryland
Parole Commission (MPC).

V. Policy: An inmate may be considered for medical parole if, in the opinion
of the regional medical director, the inmate will not jeopardize
public safety if released, and the inmate:

A. has a terminal condition and an expected survival time of less than one year;

B. has a medical condition that incapacitates the inmate to the extent that continued
imprisonment is not required to ensure public safety; or,

C. has a medical condition that, if the inmate were released, would more
appropriately be treated through direct access to community treatment facilities.
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Procedure:

DCD 130-8

A. Medical Responsibilities

1.

The regional medical director shall be responsible for initiating procedures
for medical parole. The regional medical director/physician designee shall
medically evaluate all inmates who are candidates for medical parole.

If an inmate meets the DOC criteria for medical parole consideration, the
regional medical director/physician designee shall inform the inmate that
he/she qualifies as a candidate. The inmate shall sign a consent for release
of medical information (relevant to his/her qualification for medical
parole) addressed to the head of the case management department, the
warden, and to community support services essential to the development
of an aftercare plan. The signed consent for release of medical
information shall be placed in the inmate’s medical record.

The regional medical director shall complete and sign the Physician
Evaluation for Medical Parole form, DC Form 130-8aR (Appendix 1) and
ensure receipt of the form by the following four individuals within three
workdays:

a. The case management manager/supervisor or facility administrator
at the facility housing the inmate, as appropriate;

b. The regional social work supervisor;
c. The DPSCS medical director; and

d. The director of social work and addiction services.

B. Social Work Responsibilities

1.

Upon receipt of the Physician Evaluation for Medical Parole form, the
regional social work supervisor shall assign the inmate’s case to a social
worker who shall develop an aftercare plan. Consultation from other
disciplines (such as psychology) shall be initiated as needed.

An outline of the aftercare plan shall be recorded on the Clinical Case

Management Program Aftercare Plan, an appendix attached to DCD 126-
500.
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DCD 130-8

By the fifteenth workday, after receipt of the Physician Evaluation form,
the social worker assigned to the inmate’s case shall submit the completed
Clinical Case Management Program Aftercare Plan to the case
management manager.

C. Case Management Responsibilities

1.

Upon receipt of the Physician Evaluation form, the case management
manager shall immediately assign the inmate’s case to a case manager to
complete an Automated Pre-Parole Summary.

The chronological synopsis outline in the Automated Pre-Parole Summary
shall begin with an entry of the inmate’s last parole hearing and the results
of that hearing. Subsequent entries shall be made in accordance with the
requirements of DCD 100-11. The assigned case manager shall make a
recommendation for or against medical parole. This recommendation
shall be based solely on public safety considerations. The case manager
shall provide a rationale for the recommendation.

If the inmate has a detainer, the following steps shall be taken to resolve
the detainer:

a. The case manager shall notify the case management manager and
shall then contact the agency that issued the detainer and advise the
agency that the inmate is being considered for medical parole. The
manager shall request that the agency consider lifting the detainer
if the inmate is approved for medical parole.

b. The manager shall request a written response from the agency

holding the detainer within five workdays. All actions taken by
the manager shall be documented on the Inmate Progress Sheet
(DC Form 100-218) and on the Automated Pre-Parole Summary.

(N The documentation shall include the name of the agency
contacted, the name of the person at the agency to whom
the manager spoke, the agency telephone number, and the
results of the telephone conversation.

(2)  If requested, a written request shall be sent to the agency
that issued the detainer.

(3) A copy of the written response shall be forwarded to the
commitment office for filing in the commitment file.
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DCD 130-8

C. If the agency issuing the detainer fails to respond in writing within
five workdays or does not lift the detainer, the manager shall

- initiate a follow-up telephone call to the agency to inquire about
the status of the detainer.

(1)  The follow-up agency contact and response shall be
documented on the Inmate Progress Sheet and the
Automated Pre-Parole Summary.

(2)  If the agency holding the detainer fails to respond to the
follow-up request within two workdays, the case
management manager shall advise the director or chief of
case management.

The case manager shall sign and forward the completed Automated Pre-
Parole Summary to the case management manager by the fifteenth
workday.

The case management manager shall review and forward the signed
Automated Pre-Parole Summary, the Physician Evaluation form and the
Clinical Case Management Program Aftercare form to the warden to
obtain his/her recommendation for or against medical parole, not later
than the seventeenth workday after receipt of the Physician Evaluation
form.

The warden/designee shall either approve or disapprove the
recommendation for medical parole in the space provided on the
Automated Pre-Parole Summary. The warden/designee shall also provide
rationale for his/her recommendation for or against medical parole.
Regardless of his/her recommendation, the warden shall forward all
paperwork to the director of social work and addiction services by the
nineteenth workday after receipt of the Physician Evaluation for Medical
Parole.

Copies of all paperwork submitted to the director of social work and
addiction services shall be filed in section II of the inmate base file and in
the inmate’s medical record.

D. Division of Correction Headquarters Review

L.

The director of social work and addiction services shall document receipt
of the medical parole paperwork submitted by the warden and conduct an
immediate review of the inmate’s case in consultation with the DPSCS
medical director.
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DCD 130-8

Unless additional information is deemed necessary, the DPSCS medical
director and the director of social work and addiction services/designee
shall submit the medical parole paperwork with their recommendations
and rationale for or against medical parole to the Commissioner/designee
within five workdays.

The Commissioner/designee shall review the case and either approve or
disapprove the recommendation.

Maryland Parole Commission Review

i

The MPC, upon review of the request for medical parole consideration,
may request additional information as necessary from the DPSCS medical
director, the director of social work and addiction services and the director
of case management.

The MPC shall review the medical parole and forward its decision to the
Commissioner, the DPSCS medical director and the director of social
work and addiction services. The Commissioner shall ensure distribution
to the director of case management and the warden.

Medical Parole Decision and Implementation

1.

If approved by the Commissioner/designee, the case records and all
related information shall be forwarded to the MPC for review.

If disapproved, written notification shall be sent fo the warden by the
director of social work and addiction services, who shall forward the
information to the case management department for placement in section
1I of the inmate’s base file.

The inmate shall be notified by the social worker and assigned case
manager if the request is disapproved.

Upon receipt of the medical parole decision, the director of social work
and addiction services shall immediately notify the regional supervisor of
social work who shall notify the case management manager and the
regional medical director of the decision.

Upon receipt of the parole decision, the assigned social worker and the
assigned case manager shall, as a team, meet with the inmate to inform
him/her of the decision.

If approved, the regional supervisor of social work shall ensure that the
regional medical director and other appropriate medical staff are informed
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VII. Attachmer;t:
VIII. Rescission:

Distribution:
A

C
L

10.

DCD 130-8

of medical parole approval and that the assigned social worker completes

the following tasks:

a. Completes and implements a detailed aftercare treatment plan that
includes, at a minimum, the following provisions:

(D) Residence after release
@) Primary medical care
(3)  Financial support

b. Notifies the release unit of the MPC of the specifics of the
completed aftercare plan so that the earliest possible release date
can be established.

Once the MPC has established a release date for an inmate granted
medical parole, the assigned social worker shall notify the case
management manager of the exact date that the inmate will be paroled.

The case management manager shall ensure that the case manager, the
inmate, and appropriate institutional personnel responsible for processing
release are notified of the release date.

The facility administrator and the case management manager shall contact
the agency(ies) that placed a detainer(s) against the inmate and request
that written authorization to lift the detainer be immediately faxed to the
appropriate commitment office. Upon receipt of the written authorization
to lift the detainer, commitment office staff shall follow the procedures
described in chapter 90-330 of the commitment procedure manual.

If for any reason the aftercare plan cannot be implemented within ten
workdays of the MPC approval, the assigned social worker shall notify
the regional supervisor of social work and the director of social work and
addiction services.

No institutional directive is required.

Appendix 1, Physician Evaluation for Medical Parole (DC Form 130-8aR)

DCD 130-100, Section 190, dated June 9, 1994

S — Medical department heads
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Michigan

The commutation process is authorized in MCL 791.244 and Sec. 44 (d) states the
following: "If an application or initiation of commutation is based on physical or mental
incapacity, direct the bureau of health care services to evaluate the condition of the
prisoner and report on that condition. If the Bureau of Health Care Services determines
that the prisoner is physically or mentally incapacitated, the Bureau shall appoint a
specialist in the appropriate field of medicine, who is not employed by the department, to
evaluate the condition of the prisoner and to report on that condition. These reports are
protected by the doctor-patient privilege of confidentiality, except that these reports shall
be provided to the governor for his or her review." MCL 791.235 Release of prisoner on
parole; procedure also speaks to this issue. Section35 (10) states, "The parole board
may grant a medical parole for a prisoner determined to be physically or mentally
incapacitated. A decision to grant a medical parole shall be initiated upon the
recommendation of the bureau of health care services and shall be reached only after a
review of the medical, institutional, and criminal records of the prisoner." Note however
that Truth in Sentencing legislation supersedes this for those who have not yet reached
their earliest release date. Therefore, inmates who have not attained their Parole
minimum date must seek release for medical reasons via a commutation. Link is:
www.legislature.mi.qov

Missouri

Offender with terminal disease or advanced age where confinement will endanger or
shorten life, report to governor, procedure. 217.250. Whenever any offender is afflicted
with a disease which is terminal, or is advanced in age to the extent that the offender is
in need of long-term nursing home care, or when confinement will necessarily greatly
endanger or shorten the offender's life, the correctional center's physician shall certify
such facts to the chief medical administrator, stating the nature of the disease. The chief
medical administrator with the approval of the director will then forward the certificate to
the board of probation and parole who in their discretion may grant a medical parole or
at their discretion may recommend to the governor the granting or denial of a
commutation. (L. 1982 H.B. 1196 § 62, A.L. 1989 H.B. 408, A.L. 1994 S.B. 763)

New York State (following page)
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1./09/0% 2 12147-04-%

Seckion 1. Subdivision 2-a of section 70.25 of the penal law, as
amended by section 40 of chapter 7 of the laws of 2007, is amended to
read as follows:

2-a, When an indeterminate or determinate sentence of imprisonment is
imposed pursuant to section 70.04, 70.06, 70.07, 70.08, 70.10, subdivi-
gion three or four of sectlon 70.70, subdivision three or four of
section 70,71 or subdivision five of section 70.80 of this article, or

iz imposed for a c¢lass A-I felony pursuant to section 70.00 of this

article, and such person is subject to an undischarged indeterminate or
determinate sentence of imprisonment imposed priof to the date on which
the present crime was committed, the court must impose a sentence to run
consecutively with respect to such undisgcharged sentence.

§ 2. Subdivision 2-a of section 70.25 of the penal law, as amended by

section 41 of chapter 7 of the laws of 2007, is amended to read as

follows:

2-a. When an indeterminate or determinate sentence of imprisonment is
imposed ‘pursuant to section 70.04, 70.06, 70.07, 70.08, 70.10, subdivi-
sion three or Ffour of section 70.70, subdivision <three or four of
section 70.71 or subdivision five of section 70.80 of this article, or

iz imposed for a class A-I felony pursuant +o section 70.00 of this

article, and such person is subject to an undischarged indeterminate
sentence of imprisonment imposed prior to the date on which the present
erime was committed, the c¢ourt must impose a sentence to run consec-
ukively with respect to such undischarged sentence.

§ 3. Paragraph {a} of subdivision 1 of seckion 259-r of £he executive
law, as amended by section 1 of part J of chapter 56 of the laws of

2009, is amended to read as follows:
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{a) The board shall have the power to release on medical parole any
inmate sgerving an indeterminate or determinate sentence of imprisonment
who, pursuant to subdivision two of this section, has been certified to
be suffering from a terminal condition, disease or syndrome and to be so
debilitated or incapacitated as to create a reasonable probability that
he or she is physically or cognitively incapable of presenting any
danger to society, provided, however, that no inmate serving a gentence
imposed upon a conviction for murder in the first degree or an attempt
or conspiracy to commit murder in the first degree shall be eligible for
such release, and provided further that no inmate serving a senbtence
imposed upon a convistion for any of the following offenses shall be
eligible .for ~sugh release uriless in the c¢ase of an indeterminate
sentence he or she has served at least one-half of the minimum period of
the sentence and in the case of a determinate sentence he or she has
gserved at least one-half of the term of his or her determinate sentence:

2

murder in the second degree, wmanslaughter in fe first degiie, any
offense defined in article one hundred thirty of th $3¥iha law

ar an

attempt to commit any of these offenses. Solely fdr the purpose of

determining medical parole eligibility pursuant to this sectien, such

one~half of +the minimum period of the indeterminate sentence and one-

‘falf of the term of the determinate sentence shall not be credited with

any time served under the <jurisdiction of the siate department of

correctional services prior to the commencement of such sentence pursu-—

ant to the opening paragraph of subdivision one of section 70.30 of the

penal law or subdivision two-a of section 70.30 of the penal law, except

to the extent authorized by subdivision three of section 70.30 of the

penal law,
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§ 4. Paragraph (a) of subdivision 1 of section 25%~r of the executive
law, as amended by section 2 éf part J of chapter 56 of the laws of
2009, is amended to read as fcllows:

{a) The board shall have the power to release on medical parole any
inmate serving an indeterminate or determinate sentence of imprisonment
who, pursuant to subdivigion two of this section, has been certified to
be suffering from a terminal condition, disease or syndrome and to be so
debilitated or ineapacitated as to create a reasonable probability that
he or she is physically or cognitively incapable of presenting any
danger to society, provided, however, that nco inmate serving a sentence‘
imposed upon a conviction for murder in the first degree or an attempt
or conspiracy to commit murder in the first degree shall be eligible for
such release, and provided further that no inmate serving a sentence
imposaa upon a conviction £for any of the following offenses shall he
eligible for such release unless in the case of an indeterminate
sentence he or she has served at least one-half of the minimum period of
the sentence and in the case of a determinate sentence he or she has

served at lesast one-half of the term of his or her determinate sentence:

murder in the second degree, manslaughter in the. first degree, 'any
offense defined in article one hundred thirty of the pepal law or an

attempt to commit any of these offenses. Solely ﬁor' the purpose of

determining medical parole eligibility pursuant to this section, such

one~half of the minimum period of the indeterminate sentence and one-

half of the term of the determinate sentence shall not be credited with

- any time served under the jurisdiction of the state dJepartment of

correctional services prior to the commencement of such sentence pursu-—

ant to the opening paragraph of subdivision one of secticn 70.30 of the

penal law or subdivision two-a of gection 70.30 of the penal law, except
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to the extent authorized by subdivision three of section 70.30 of the

penal law,

§ 5. Paragraph (a) of subdivision 1 of section 25%-g of the executive
law, as added by section 6 of part J of chapter 56 of the laws of 2009,
is amended to read as Ffollows:

.{a) The board shall have the power to release on medical parale any
inmate serving an indeterminate or determinate sentence of inprisonment
who, pursvant to subdivision two of this section, has been certified to
be guffering from a significant and permanent non—-terminal ¢ondition,
disease ¢z syndrome that has rendered the inmate sc physically or cogni-

tively debilitated or incapacitated as to create a reasonable probabili-

ty that he or she does not present any danger to scciety, provided,

however, that no inmate gerving a sentence imposed upon a conviction for
marder in the first degree or an attempt or conspiracy to commit nmurder
in the first degree shall be eligible for such release, and provided
further that no inmate serving a sentence imposed upon a conviction for
any of the following offenses shall be eligible for such release unless
in the case of an indeterminate sentence he or she has served at least

one-half of the minimum period of the sentence and in the case of a

determinate sentence he or she has served at least one-half of the term

of his or her determinate sentence: murder in the second degree,
manslaughter in the first degree, any offense defined in article one
hundred thizty of the penal law or an attempt to commit any of these

offenses. Solely for the purpose of determining medical parole eligibile

ity pursuant to this section, such one-half of the minimum period of the

indeterminate gentence and one~half of the term of the determinate

sentence shall not be credited with any time served under the jurisdic-

tion of the state department of correctional services prior to the
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commencement of such sentence pursguant +to the opening paragraph of

subdivision one of section 70.30 of the penal law or subdivision two-a

of section 70,30 of the penal law, except to the extent authorized by

subdivision three‘of section 70.30 of the penal law.

§ 6. This act shall take effect immediately; provided that:

{(a) the amendments to subdivision 2-a of section 70.25 of the penal
laﬁ made by section one of this act shall apply te cffenses committed on
or after the effective date of this act; and

(b) the amendments to subdivision 2-a of section 70.25 of the penal
law made by section one of this act shall be subject to the e%piration
and reversion of such subdivision pursuant to subdivision d of sectien
74 of chapter 3 of the laws of 1995, as amended, when upon such date the
provisions of pection two of this act shall take effect; and

{(c) the amendments to paragraph {a) of subdivision 1 of section 259-r
of the executive law made by sectlon three of this act shall be subject
to the expiration and reversion of such paragraph pursuant te¢ subdivi-
sion d of. section 74 of chapter 3 of the laws of 1995, as amended, when
upon .such date the provisions of section four of this act shall take

effect.
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L. PURPOSE: This directive implements Execulive Law, Section 259-1., “Release on Medical Parole,” as it
assigns specific responsibilities and functions to the Department of Correctional Services.

IL  ELIGIBILITY: Aninmate serving an indeterminate or determinate sentence may be eligible for medical
parole if:

1. The inmate has:
a. A terminal health condition; or
b.  Asignificant and permanent non-terminal condition, disease or syndrome; and

2. The inmate is so physically or cognitively debilitated or incapacitated that there is a reasonable
probability that he or she no longer presents any danger to society;

3. The inmate is not serving a sentence for murder in the first degree, or an atlempt to or conspiracy to
commit murder in the first degree; and

4. If the inmate is serving a sentence for murder in the second degree, manslaughter in the first degree,
any offense defined in article 130 of the penal law or an attempt to commit any of these offences,
the inmate shall have served at least one-half of the minimum period of the sentence and in the case
of a determinate sentence he or she has served at least one-half of his or her sentence, -

III. PROCEDURE

A

Requests: Al any time during an inmate's sentence, the inmate or someone acting on behalf of the inmate
or a Department employee may make a request to the Comimissioner or to the Division of Health Services
that the inmate be considered for medical parole.

The Division of Health Services shall keep a record of each request and, for medically appropriate cases,
notify Classification and Movement which will determine the inmate’s cligibility based on crime or
sentence. If not disqualified by reason of crime or sentence, the Commissioner may, in his discretion,
order a medical evaluation and discharge plan.

Medical Evaluation

The evaluation shall be made by a physician licensed to practice medicine in this State. Such physician
shall either be employed by the Department, or shall render professional services at the request of the
Department, or shall be employed by a hospital or medical facility used by the Department for medical
treatment of inmates.

The evaluau:on shall, at minimum, include:
1. A description of the condition, disease or syndrome suffered by the inmate;

2. A prognosis concerning the likelihood that the inmate will not recever from such condition, disease
or syndroine;

3. A description of the inmate's physical or cognitive incapacity which shall include an assessment of
ability to self-ambulate or perform significant normal activities of daily living and a prediction
concerning the likely duration of that incapacity;
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4. A list of current medications and their dosages, and comment on the inmate's ability to self-
administer such medications;

5. A statement By the physician of whelher the inmate is so physically or cognitively debilitated or
incapacitated as to be severely restricted in his or her ability to self-ambulate and to perform
significant normal activities of daily living; and

6. A recommendation of the type and level of services and treatment the inmate would require if
" granted medical parole and a recommendation for the types and settings in which the services and
treatment should be given. '

Certification of Eligibility: The medical evaluation report shall be promptly forwarded to the Deputy

Commissioner/Chief Medical Officer or his or her designee. The Deputy Cotnmnissioner/Chief Medical
Officer shalt determine within 7 working days of receipt of the medical evaluation and recommendation
and advise the Commissioner if the inmate's medical status conforms to the criteria for medical parole.

Referral to the Parole Board: Once an inmate is certified as eligible for medical parcle by the

Commissioner, the inmate shall be referred to the Board of Parole for consideration for release on medical

parole,

Medical Discharge Plan: As soon as an eligible inmate is referred to the Board of Parole, facility and

Central Office Heaith Services and Division of Parole staff having knowledge, access to resources, and
communications with relevant parties, shall begin preparing 2 medical discharge plan. Facility and
Central Office Health Services and Division of Parole staff are authorized to request assistance from the
Department of Health and from the county in which the inmate resided and committed his or her crime.
"This plan shall be forwarded as soon as possible to the Division of Parole for review and final approval
from a supervision perspective.

The Deputy Commissioner/Chief Medical Officer may issue specific directions on a case-by-case basis.
Typically, however, it is anticipated that Central Office Health Services staff in collaboration with the
facility health services staff and Division of Parole staff shall identify and select specific providers.

I.  The medical discharge plan shall take into account the inmate’s preferences for placement to the
extent possible, and shall include:

a.
b.

f.

2.

A level of care determination;

A description of special equipment or transportation needs and identification of the provider(s)
of the equipment or transportation;

A description of the inmate's participation in the discharge plan and selection of care if
competent to do so; if not competent, n description of surrogate decision maker's involvement,

if any;

For home-care plans, an assessment by a provider of home-care services who has visited the
home of the adequacy of the physical environment relative to the inmate's medical condition
and care needs, and an assessment of the inmate's personal-support systeny;

A description of the ancillary support(s) needed by the inmate and/or care-giver and
arrangements for same;

A report on the status of applications for Public Assistance/Medicaid; and
A report on the status of applications for institutional placement, if any.

2. When it appears by the report of the examining physician that an inmate's medical condition may
mieet the criteria for medical parole and the inmate may be in need of Public Assistance, facility
staff shall notify the institational Parole Officer who shall cause an application for Public Assistance
to be forwarded to the Department of Social Services.
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F.

3. When an inmate who qualifies for release under Medical Parole is cognitively incapable of signing
the requisite docurmentation to effectuate the medical discharge plan and after a diligent search no
person has been identified who could otherwise be appointed as the inmate’s guardian by a court of
compeient jurisdiction, then, solely for the purpose of implementing the medical discharge plan, the
facility health services director at the facility where the inmate is currently incarcefated shall be
lawfully empowered to act as the inmate’s guardian for the purpose of effectuating his medical
discharge.

Pre-parole Responsibilities: Upon notification by the Parole Board that the inmate has been granted
medical parole, facility health services staff in collaboration with institutional parole staff and Central
Office Health Services staff shall coordinate release and transportation arvangements. The facility health
services staff shall copy all appropriate medical records in its possession and send them to the physician
or facility accepting care of the inmate.



Ohio

ORC 2967.05 Release as if on parole of dying prisoner. (A) As used in this section: (1)
“Imminent danger of death” means that the inmate has a medically diagnosable
condition that will cause death to occur within a short period of time.  As used in
division {A)(1) of this section, ‘within a short period of time” means.generally within six
months. (2)(a) “Meditally incapacitated” means any diagnosable medical condition,
including mental dementia and severe, permanent medical or cognitive disability, that
prevents the inmate from completing activities of daily living without significant
assistance, that incapacitates the inmate to the extent that institutional confinement does
not offer additional restrictions, that is likely to continue throughout the entire period of
parole, and that is unlikely to improve noticeably. (b) “Medically incapacitated” does not
include conditions related solely to mental illness unless the mental iliness is
-accompanied by injury, disease, or organic defect. (3){a) “Terminal illness” means a
condition that satisfies all of the following criteria: (i) The condition is irreversible and
incurable and is caused by disease, illness, or injury from which the inmate is unlikely to
recover, (i) In accordance with reasonable medical standards and a reasonable degree
of medical certainty, the condition is likely to cause death to the inmate within twelve
months. (iii) Institutional confinement of the inmate does not offer additional protections
for public safety or against the inmate’s risk to reoffend. (b) The department of
rehabilitation and correction shall adopt rules pursuant to Chapter 119. of the Revised
Code to implement the definition of “terminal illness” in division (A){3)(a) of this section.
(B) Upon the recommendation of the director of rehabilitation and correction,
accompanied by a certificate of the attending physician that an inmate is terminally ill,
medically incapacitated, or in imminent danger of death, the governor may order the
inmate’s release as if on parole, reserving the right to return the inmate to the institution
pursuant o this section. If, subsequent to the inmate’s release, the inmate’s health
improves so that the inmate is no longer terminally ill, medically incapacitated, or in
imminent danger of death, the inmate shall be returned, by order of the governor, to the
institution from which the inmate was released. If the inmate violates any rules or
conditions applicable to the inmate, the inmate may be returned to an insfitution under
the control of the department of rehabilitation and correction. The governor may direct
the adult parole authority to investigate or cause to be investigated the inmate and make
a recommendation in the manner set forth in section 2967.03 of the Revised Code. An
inmate released under this section shall be subject to supervision by the adult parole
authority in accordance with any recommendation of the adult parole authority that is
approved by the governor. The adult parcle authority shall adopt rules pursuant to
section 119.03 of the Revised Code to establish the procedure for medical release of an
inmate when an inmate is terminally ill, medically incapacitated, or in imminent danger of
death. (C) No inmate is eligible for release under this section if the inmate is serving a
death sentence, a sentence of life without parole, a sentence under Chapter 2971. of the
Revised Code for a felony of the first or second degree, a sentence for aggravated
murder or murder, or a mandatory prison term for an offense of violence or any
specification described in Chapter 2941. of the Revised Code. Effective Date: 10-06-
1994; 2008 HB130 04-07-2008 A.R. 5120:1-1-40 Medical release. (A) As used in this
rule:. {1) “Imminent danger of death” means that the inmate has a medically
diagnosable condition that will cause death to occur within a short pericd of time. "Within
a short period of time” means generally within six months. (2) “Medically incapacitated”
means any diagnosable medical condition, including mental dementia and severe,
permanent medical or cognitive disability, that prevents the inmate from completing
activities of daily living without significant assistance, that incapacitates the inmate to the
extent that institutional confinement does not offer additional restrictions, that is likely to



continue throughout the entire period of parole, and that is uniikely to improve
noticeably. “Medically incapacitated” does not include conditions related solely to mental
illness unless the mental illness is accompanied by injury, disease, or organic defect. (3)
“Terminal illness” means a condition that satisfies all of the following criteria: (a) The
condition is irreversible and incurable and is caused by disease, illness, or injury from
which the inmate is unlikely to recover; (b) In accordance with reasonable medical
standards and a reasonable degree of medical certainty, the condition is likely to cause
death fo the inmate within twelve months; (c} Institutional confinement of the inmate
does not offer additional protections for public safety or against the inmate’s risk to
reoffend. (B) No inmate is eligible for release under this section if the inmate is serving a
death sentence, a sentence of life without parole, a sentence under Chapter 2971. of the
Revised Code for a felony of the first or second degree, a sentence for aggravated
murder or murder, or a mandatory prison term for an offense of violence or any
specification described in Chapter 2941, of the Revised Code (C) Whenever it comes to
the attention of an attending physician that an inmate may be in imminent danger of
death because of a medical condition, medically incapacitated or terminally ill, that
physician shall provide to the head of the institution a certificate indicating that the
inmate is in imminent danger of death, medically incapacitated or terminally ill, and a
separate statement generally describing the inmate’s medical condition. (D) Upon
receipt of the certificate and statement from the attending physician, the head of the
institution shall cause the preparation of a background report concerning the inmate to
be completed. (E) Upon receipt of the background report, the head of the institution
shall determine whether to recommend release as if on parole. Subject to paragraph (1)
of this rule, whenever such decision is to recommend release as if on parole, the head of
the institution shall place the recommendation in a signed and dated written statement to
the governor and immediately forward it to the director's office, together with the
attending physician’s ceriificate and statement and the background report. (F) Upon
receipt of the head of the instifution’s statement, the background report, and the
attending physician’s certificate and statement, the director’s office shall immediately
request the superintendent of the adult parole authority conduct an investigation to
determine whether there is appropriate community placement for the inmate and
whether there is any other additional information which may assist the governorin
deciding whether to grant release as if on parole to the inmate. A written report detailing
the results of the investigation shall be submitted fo the director’s office within ten
business days from the date the investigation was requested. {G) Upecn receipt of the
investigation report, the director’s office shall forward the assembled documents, always
including the head of the institution’s recommendation and attending physician’s
certificate, to the governor. (H) If the governor authorizes release as if on parole and
documents indicating such authorization are filed with the secretary of state and
delivered to the head of the institution where the inmate is confined, the inmate may be
released as if on parole. Terms and conditions of such release shall be made a part of
the inmate’s file. (I) If the inmate involved has had a first statutory hearing by the Parole
Board at the time the attending physician determines that the inmate meets the criteria
outlined in this rule, the head of the institution shall forward the recommendation and
information about the severity of the inmate’s condition fo the parole board chair (1) The
parole board chair shall review the material submitted by the head of the institution and
cause the matter to be considered by the parole board. The decision whether or not to
modify its earlier decision rests within the sound discretion of the parole board. The
parole board may; (a) Make no change in its original decision; (b} Modify its decision
and order the inmate's release on parole. (2) If the parole board elects to release the
inmate, a release shall be effective as soon as placement can be arranged and



approved. Effective: 04/15/2010 R.C. 119.032 review dates: 01/12/2011 Promulgated
Under: 119.03 Statutory Authority: 5120.01, 2967.05 Rule Amplifies: 2967.05 Prior
Effective Dates: 9/7/78, 05/21/2006

Oregon -

Early Parole Release for Medical Reason — Administrative Role - Our process is based
upon Oregon Administrative Rules 144.126 which makes allowances for early release
due to severe medical conditions. The Oregon Board of Parole and Post Prison
Supervision adopted a specific process which fulfills the objectives of the OARs. The
Early Parole Release (EPR) process is initiated by a request for consideration. Requests
may come from the inmate, institution staff, or the inmate’s family. Any request will
initiate the EPR review process. Through this process the EPR Executive Committee,
comprised of the Assistant Director, Operations, Chief Medical Officer, and
Superintendent of the inmate’s Facility, makes a carefully considered recommendation
to the Director of DOC. The DOC Director makes an official recommendation to the
Parole Board. The Oregon Board of Parole and Post Prison Supervision reviews the
DOC recommendation and makes the final Decision whether to grant Early Release due
to severe medical condition. ORS 144.126 Advancing release date of prisoner with
severe medial condition including terminal iliness or who is elderly and permanently
incapacitated. (1) The State Board of Parole and Post-Prison Supervision may advance
the release date of a prisoner who was sentenced in accordance with rules of the
Oregon Criminal Justice commission or ORS 161.610. The release date may be
advanced if the board determines that continued incarceration is cruel and inhumane
and that advancing the release date of the prisoner is not incompatible with the best
interests of the prisoner and society and that the prisoner is: (a) Suffering from a severe
medical condition including terminal iliness; or (b) Elderly and permanently
incapacitated in such a manner that the prisoner is unable to move from place to place
without the assistance of another person. (2) The board shall adopt rules establishing
criteria for release plans for prisoners released under this section that, at a minimum,
must insure appropriate supervision and services for the person released. (3) The
provisions of this section do not apply to prisoners sentenced to life imprisonment
without the possibility of release or parole under ORS 138.012 or 163.150.[1989 ¢.790
&27a;1991 ¢.133 &2;1993 ¢.198 &2;1999 ¢.1055 &14]
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Mailing Address

149 Bast Wilson Street
Post Office Box 7925
Madison, WI 53707.7925
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- State of Wisconsin
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EXECUTIVE DIRECTIVE 31

August 1993 - Revised - October 1993

SUBJECT: Extracrdinary Circumstances for Parcle Consideration

I. Backgfound*

Commission|reviews inmates for parcle consideration under

This direciive formalizes the processes by which the Parole
extraordinary circumstances.

Definitions/Terms:
' Extraordinary circumstances means advanced age, infirmity or

disability of the inmate, need for treatment or services not
available within the correctional institution, a sentence to
a term of imprisonment that is substantially disparate from
+the sentenc¢e usually imposed for a particular cffense, or
other circumstances warranting early release which are made
known to the sentencing court pursuant to section PAC

1. GS(l)(a) As defined in Administrative Code PAC 1.03(6).

Administrative Cpde Guidelines:

PAC 1.04 Functlons of discretionary parole. The function of
digcretionary parcle is four-fold:

1. To assure, in light of the nature and severity of the
crime, that early releasa will not depreciate the
seriousness of the offensge,

2., To determlna that optimum benefit has been derived
from programs of education, training, and therapy.

3. To assess the risk to the community of early release
4. To determine in each individual case that there is

reasonable certainty of a crime-free reintegration of
the inmate into society.
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PAC 1,05 Eligibility fo arole. (1)} BECOMING ELIGIBLE. An

inmate becomes eligible for discretlonary parole pursuant to
8. 304.06, 8tats,, after serving 25% of the sentence imposed
for the offense or six months, whichever is greater, or
after serving 20 years of a life term, as modified by the
formulas in ss, 302.11(1),. (2), and 973.155, Stats., except
when the court has set a parole ellgibllity date pursuant to
s. 973.014(2), Stats.

Policy:

The Chairperson may waive the 25 percent service of sentence
requirement if it 1s determined that extraordinary

. ¢ircumstanges warrant early parole congideration and the

sentencing|court, district attorney, and the victim, if
available, |have been notified and permitted to comment upon
the proposed recommendations.

Procedures

Whenever the Parole Commission receives notice, a review
will be made to determine 1f in fact, extraordinary
circumstances exist, The Parole Commission Chairperson will
request information from the institution and/or field to
confirm the nature and extent of the extraordinary
circumstan¢es. Information will be prepared for the Parole
Commission's review.

Upon receipt of the requested information, the Parole
CommissioniChalrperson will make a determination of whether
or not it is appropriate to walve the 25 percent of service
of sentence requirement. According to PAC 1.05(1) (a)
notice of the determination to - the court, district attorney,
and victimils reguired,

If the inmate is already parolg-eligible, a review of the
information confirming extraordinary circumstances and the
file will be completed by the Chalrperson of the Parole
Commission{ A decision will be made as to the need to
schedule a|face to fice or telephone interview with the
inmate.

The Chairperson of the Parcls Commission will consider the
five thresholds for diicretionary parole as follows:

1. Eligibility for statutory parole

2. Time served is sutficient so that release would not
depreciate the serlousness of the offense.
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3. Adjustment to the institution and program .
participation at the institution has been
dem@nstrated in a satisfactory manner.

4. BAdequate parole plan has baen developed which
addresses the extraordinary circumstances.

5. Whether discretionary parole would pose an
unreasonable risk to the public as determined by the
Commission.

The Parole | Commission Chairperson may request additional
parole planning information and/or community resource
development depending upon the nature and extent of the
extraordinary circumstances identified.

The Parole|Commission Chairperson will make a decision
elther to defer a recommendation for continued monitoring of
the extraordinary cilrcumstances and/or recommend a
discretlionary parole with recommended conditions. The
Division of Adult Institutions, bivision of Program
Services, Division of Probation and Parole, and/or Division
of Intensive Sanctions will have an opportunity to provide
_input in the review of inmates under consideration based on
extraordingry circumstances and will be advised of the o
Chairperson's decision.

VI. References!
PAC 1.03(6}), 1.04, and 1.05

ss. 304.063 973.014(2), 973.155, 302.11(1), and 302.11(2
stats.

VII. 0riginated|Bg:

Division of Adulk Institutions

!l
Patrick J. Fiedler
Secretary




Wyoming

Wyo. Stat. 7-13-424
http:/legisweb.state.wy.us/statutes/statutes.aspx?file=titles/Title7/T7CH13AR4.htm
hitp://michie.lexisnexis.com/wyoming/lpext.dli?f=templates&fn=main-h.htm 7-13-424.
Medical parole; conditions. (a) Notwithstanding any other provision of law restricting the
grant of parole, except for inmates sentenced to death or life imprisonment without
parole, the board may grant a medical parole to any inmate meeting the conditions
specified in this section. The board shall consider a medical parole upon receipt of
written certification by a licensed treating physician that, within a reasonable degree of
certainty, one (1) of the following circumstances exist: (i) The inmate has a serious
incapacitating medical need which requires treatment that cannot reasonably be
provided while confined in a state correctional facility; (ii) The inmate is incapacitated by
age to the extent that deteriorating physical or mental health substantially diminishes the
ability of the inmate to provide self-care within the environment of a correctional facility;
(i) The inmate is permanently physically incapacitated as the result of an irreversible
injury, disease or illness which makes significant physical activity impossible, renders the
inmate dependent on permanent medical intervention for survival or confines the inmate
to a bed, wheelchair or other assistive device where his mobility is significantly limited; or
(iv) The inmate suffers from a terminal iliness caused by injury or disease which is
predicted to result in death within twelve (12) months of the application for parole. (b)
The board may only grant a medical parole if it first determines: (i) That, based on a
review of all available information, one (1) or more of the conditions specified in
subsection {a) of this section exists; (ii) That the inmate is not likely to abscond or
violate the law if released; (iii) That living arrangements are in place in the community
and sufficient resources are available to meet the inmate's living and medical needs and
expenses; and (iv) That the inmate does not have a medical condition that would
endanger public health, safety or welfare if the inmate were released, or that the-
inmate's proposed living arrangements would protect the public health, safety or welfare
from any threat of harm the inmate's medical condition may pose. (c) Upon the board's
request, an independent medical evaluation by a licensed physician shall be conducted,
provided to the board and paid for by the department. (d) The board shall provide the
prosecuting attorney and the sentencing court with prior notice of, and the opportunity to
provide input regarding, a medical parole hearing for an inmate who is otherwise
ineligible for parole. (e) The board shall impose terms and conditions of parole as it
deems necessary, including but not limited to requiring periodic medical progress reports
at intervals of not more than six (6) months, in granting a medical parole. A medical
parcle may be revoked if the parolee violates a condition of parole or if the medical
condition which was the basis for the grant of parole no longer exists or has been
ameliorated to the extent that the justification for medical parole no longer exists.





