
 
 

September 25, 2006 
 

TO: Temporary Co-chairpersons Senator Keith Kreiman, 
 Senator David Miller, and Representative Kraig 
 Paulsen, and Members of the Meskwaki Tribal Court  
 Interim Study Committee 
FROM: Rachele Hjelmaas, Legal Counsel, Legislative 
 Services Agency 
RE: Background Information 
 

I. Introduction. 
The purpose of this memorandum is to provide background 
information to the members of the Meskwaki Tribal Court Interim 
Study Committee.  This memorandum and its attachments include 
the charge of the Committee; the tentative meeting agenda; 
proposed committee rules; information relating to the development 
of tribal law generally and the Meskwaki tribal court system in 
particular; a brief overview of legal principles and state policies 
relating to the recognition of tribal court judgments, decrees, and 
orders; and recent legislative activity in Iowa in regard to this issue. 

II. Committee Charge. 
The Committee was established by the Legislative Council 
pursuant to House Resolution 173.  This resolution urged the 
General Assembly to continue with efforts to determine the proper 
manner for the Iowa court system to recognize civil judgments, 
decrees, and orders issued by the Meskwaki Tribal Court. 

III. Overview of Tribal Court Systems. 
Indian tribes possess an inherent right to resolve their tribal 
disputes through the use of traditional methods of dispute 
resolution utilizing their own ancient laws, traditions, and customs, 
subject to the plenary power of Congress to control Indian affairs.1  
The development of a formalized tribal court system within 
federally recognized tribes in the United States began in 1888 
when the Commissioner of Indian Affairs established Courts of 
Indian Offenses (later known as CFR courts) to handle less serious 
criminal actions and to resolve civil disputes between tribal 
members.  The CFR courts are operated and funded by the 
Bureau of Indian Affairs and apply law contained in the Code of 
Federal Regulations.  The CFR courts are restricted from hearing 

                                        
1 William v. Lee, 358 U.S. 217 (1958), Cotton Petroleum Corp. v. New Mexico, 
490 U.S. 163, 192 (1989). 
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internal tribal disputes and disputes involving non-Indians unless non-Indians expressly 
consent.2 
In 1934, the Indian Reorganization Act was established to encourage Indian tribes to enact their 
own laws (tribal codes) and to establish their own justice systems.3  However, many Indian 
tribes decided not to establish their own justice systems and chose instead to be regulated 
under CFR courts due, in part, to a lack of financial resources.  There are approximately 23 
CFR courts in existence today.4  
In 1953, Congress enacted Public Law 280 as the result of a perceived lack of law enforcement 
and court systems in regard to certain Indian reservations.  This law granted Minnesota, 
Wisconsin, California, Nebraska, Oregon, and later Alaska, criminal and civil jurisdiction over 
certain offenses by or against Indians on Indian lands.  This law also provided that any other 
state could assume such civil jurisdiction.5  In Public Law 280 states, tribes do not operate their 
own tribal courts or only operate tribal courts which hear very limited types of cases.  In addition, 
in Public Law 280 states, state courts prosecute both Indian and non-Indians who commit 
crimes on Indian reservations and the state courts hear private disputes such as divorces, 
contract disputes, personal injury cases, and other matters that arise between both Indian and 
non-Indian parties.6   
Currently, there are 299 tribal court systems, including CFR courts, in existence.7  

IV. The Tribal Court of the Sac and Fox Tribe of the Mississippi in Iowa. 
The Sac and Fox Tribe of the Mississippi in Iowa is a federally recognized tribe with land located 
on the Meskwaki Indian Settlement in central Iowa near the community of Tama, Iowa.  The 
tribe owns 7,000 acres of land near the Iowa River.  There are approximately 1,200 tribal 
members.  An elected tribal council governs the tribe.8 
The Tribal Court of the Sac and Fox Tribe of the Mississippi in Iowa was created by tribal 
council resolution on June 9, 2004.9  The resolution created a tribal court system consisting of a 
court of appeals, a trial court, and such lower or intermediate courts as the tribal council deems 
necessary to resolve disputes.  Under the establishing authority, the Sac and Fox Tribe of the 
Mississippi in Iowa Tribal Code, the objective of the tribal court in resolving all matters before 
the tribal court is to "discover and determine the truth, and to the extent possible, to seek a 
resolution which restores balance to the community in accordance with the customs and 
traditions of the Tribe, repairs relationships, results in fairness, and avoids principles of 
retribution and punishment."10  

                                        
2 B.J. Jones, Role of Indian Tribal Courts in the Justice System, Native American Topic-Specific Monograph  
   Series, March 2000, p.5 (hereinafter Jones).  
3 25 U.S.C. §§ 461-479 (1934). 
4 National Tribal Resource Center, Tribal Court History, http://www.tribalresourcecenter.org/tribalcourts/history.asp  
  (last visited September  21, 2006). 
5 18 U.S.C. § 1162.  Iowa assumed jurisdiction over civil causes of actions between Indians or other persons or to 
which Indians or other persons are parties arising within the Sac and Fox Indian settlement in Tama county in 1967.  
Iowa Code § 1.12.   
6 Jones at p. 6. 
7 Hon. Elbidge Coochise, Jurisdiction of the Tribal Court, Presentation from  August 25, 2006, Iowa State Bar 
   Association CLE, p. 6 (hereinafter Coochise). 
8 Constitution and By Laws of the Sac and Fox Tribe of the Mississippi in Iowa, Article X, §1. 
9 Sac and Fox Tribe of the Mississippi in Iowa Tribal Council Resolution  No. 12-2004. 
10  Sac and Fox Tribe of the Mississippi in Iowa, Tribal Code, Title 5, Article II, ch. 1, § 5-2103. 



The court consists of the Honorable Henry M. Buffalo, Jr., Chief Justice of the Appellate Court, 
the Honorable Elbidge Coochise, Chief Judge of the Trial Court, the Honorable Joseph Plumer, 
Associate Judge of the Trial Court, the Honorable Kimberly M. Vele, Associate Judge of the 
Trial Court, and Theresa Essmann Mahoney, Clerk of the Tribal Court, who staffs a full-time 
Tribal Court Clerk's Office.  All judges are lawyers with extensive legal experience.11  Judges 
are appointed by the tribal council for a term of years.  The tribal court operates under tribal 
court rules of procedure.12  The tribal judge's role is to interpret both written laws and unwritten 
laws with due consideration given to Meskwaki tribal norms, customs, and practices.13   

V. State Court Recognition of Tribal Court Judgments. 
The constitutionally mandated doctrine of full faith and credit means that one state court system 
will honor and enforce court decisions from other state court systems and has been legislatively 
applied to the federal courts.14  The federal common law doctrine of comity means that one 
court will recognize and honor another court's decisions primarily out of respect and courtesy for 
the other court's authority.15  The recognition of tribal court judgments utilizing a comity rationale 
by some states is based upon the theory that Indian tribes cannot be clearly classified as states 
or territories and therefore do not unambiguously qualify for full faith and credit.16   
Whether based on the principles of full faith and credit or comity, or a combination of both, 
states have adopted various approaches in the recognition of tribal court judgments, decrees, 
and orders to include those authorized by case law, statute, or court rule: 

Some states are highly respectful of tribal court civil judgments.  Courts in Idaho, 
New Mexico, and Oklahoma, for example, accord tribal judgments full faith and 
credit giving tribal court judgments the same status accorded judgments from sister 
states.  New Mexico and Idaho took such actions in court decisions.  Oklahoma 
accorded full faith and credit through legislative authority and judicial rule.   
At the other end of the spectrum is South Dakota.  The South Dakota statute on 
recognition of tribal court judgments creates a strong presumption against 
recognition.  A party seeking recognition of a tribal court judgment must prove by 
clear and convincing evidence numerous facts related to the legitimacy of the tribal 
judgment.  If these facts are proven, then the judge may recognize the tribal 
judgment, but only in a narrow range of circumstances.17 

In Iowa, full faith and credit is expressly granted to tribal courts under the Indian Child Welfare 
Act which provides that the state shall give full faith and credit to the public acts, records, judicial 
proceedings, and judgments of any Indian tribe applicable to Indian child custody proceedings.18  

                                        
11 http://www.meskwakicourt.org (last visited September 21, 2006). 
12  Sac and Fox Tribe of the Mississippi in Iowa Tribal Court Rules. 
13 Coochise at p. 9. 
14 U.S. CONST. art. IV, §1, 28 U.S.C. § 1738. 
15  Jones at p. 3. 
16  Kyme Allison McGaw, Enforcing Tribal Court Judgments in State Court: Three Perspectives,   
     http://www.msaj.com/papaers/kam0994.htm (last visited September 21, 2006), p. 3. 
17 Kevin K. Washburn, A Different Kind of Symmetry, 34 New Mexico L. Rev. 263, 268 (2004) (citations omitted). 
18 Iowa Code § 232B.5 (15) (2005).  See also Iowa Code § 235B.2 (2005) ("The state is committed to protecting the 
    essential tribal relations and best interest of an Indian child by promoting practices, in accordance with the federal  
    Indian Child Welfare Act and other applicable law, designed to prevent the child's voluntary or involuntary out- 
    of-home placement and, whenever such placement is necessary or ordered, by placing the child, whenever  
    possible, in a foster home, adoptive home, or other type of custodial placement that reflects the unique values of  
    the child's tribal culture and is best able to assist the child in establishing, developing, and maintaining a political,  
    cultural, and social relationship with the child's tribe and tribal community.") 



The Indian Child Welfare Act passed by the General Assembly in 2003 and modeled after the 
federal Indian Child Welfare Act, was enacted to address a concern about welfare practices that 
resulted in the separation of large numbers of Indian children from their families and tribes 
through adoption or foster care placement, usually in non-Indian homes.19  In addition, Iowa has 
a statutory provision granting full force and effect to tribal ordinances and customs adopted by 
the governing council of the Sac and Fox Indian settlement in Tama county not inconsistent with 
any applicable civil law of the state.20  
In addition to the federal Indian Child Welfare Act, certain other federal laws have been 
interpreted to require all states to recognize the orders of tribal courts, including the Child 
Support Orders Act which requires recognition of child support orders and the Violence Against 
Women Act which requires recognition of domestic violence protective orders.21  

VI. 2005 and 2006 Legislative Actions. 
In 2005, the General Assembly adopted legislation urging the Iowa Supreme Court to study the 
interaction between the Iowa Court System and federally recognized tribal courts and to 
consider developing and prescribing court rules that relate to the tribal court system, tribal court 
orders, judgments, and decrees.22  This bill passed both chambers and was signed by the 
Governor on July 14, 2005.  No subsequent action was taken by the Iowa Supreme Court in 
regard to this legislation. 
In addition to the legislation urging creation of this study committee, the 2006 House and Senate 
Judiciary Committees proposed House Study Bill 615 and Senate Study Bill 3121, respectively, 
relating to the recognition of a civil judgment, decree, or order of the Tribal Court of the Sac and 
Fox Tribe of the Mississippi in Iowa.  These bills provide that a civil judgment, decree, or order 
issued by the tribal court may be recognized and enforced in the same manner as a judgment, 
decree, or order of the district court of this state, provided that said tribe has established a 
reciprocal provision with the courts of this state.  No further action was taken on either bill.  

VII. Attachments. 
The following documents are attached to this background statement: 
Attachment A: Tentative Agenda for September 29 Meeting 
Attachment B: Proposed Committee Rules 
Attachment C: Legislation Requesting the Study Committee 
 House Resolution 173 
Attachment D: House File 807 (2005) 
Attachment E  House Study Bill 615 and Senate Study Bill 3121 
 (2006) 
Attachment F: Sac and Fox Tribe of the Mississippi in Iowa Tribal 
 Court Rules 

                                        
19 Iowa Code Chapter 232B; 25 U.S.C. § 1911.  
20 Iowa Code § 1.14 (2005).   
21 28 USC § 1738B; 28 U.S.C. § 2265. 
22 2005 Iowa Acts, ch. 171, § 7 (HF 807). 
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