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LABOR SERVICES DIVISION[347] (cont’d)

Item 3. Amend subrule 110.1(5) to read as follows:
110.1(5) Exemption of employers — agricultural 

activities and pesticide applicators. Iowa Code section 
455D.4 89B.U provides an exemption for agricultural 
activities including certain types ef persons engaged in 
farming and pesticides as defined in Iowa Code section 
206.2, subsection 1, when used, stored, or available for 
sale by pesticide applicators and dealers as defined in 
Iowa Code chapter 206. Notwithstanding the exemptions 
for commercial applicators, certified applicators, 
certified private applicators, and certified commercial 
applicators in Iowa Code section 455D.4ggi?4, subsection 
1, the Act shall apply to any employer who has a 
“misbranded” pesticide as defined in 7 U.S.C. 136(q). 
The Act shall also apply to any person who uses a 
hazardous chemical which is not a pesticide registered 
pursuant to 7 U.S.C. 136a(c) or exempted under 7 U.S.C. 
136a(b).

Item 4. Amend subrule 110.1(7), paragraph “e,” by 
adding a new paragraph “6” to read as follows:

6. Consumer products in the possession of employers 
except (i) those employers in SIC Codes 20 through 39 
(Division D, Standard Industrial Classification Manual), 
or (ii) those employers who are chemical manufacturers, 
importers or distributors as defined in the federal 
occupational safety and health administration’s hazard 
communication regulation 29 C.F.R. 1910.1200 as 
promulgated on November 25, 1983.

This rule is intended to implement Iowa Code 
subsections 89B.4(1) and 89B.8(5).

ITEM 5. Amend rule 347—110.2(88,456&89B) by 
adding in alphabetical sequence the following definition:

“Consumer product” means any hazardous chemical, 
or component part thereof, produced or distributed for

1. Sale to a consumer for use in or around a permanent 
or temporary household or residence, a school, in 
recreation, or otherwise, or

2. The personal use, consumption, or enjoyment of a 
consumer in or around a permanent or temporairy 
household or residence, a school, in recreation, or otherwise.

For additional information, consult 15 U.S.C. section 
2051 et seq., and 16 C.F.R. Parts 1101 - 1A06.

This rule is intended to implement Iowa Code sections 
89B.lt and 89B.8(5).

Item 6. Amend 347—130.6(455D) to read as follows:
347—130.6(466DS9i?) Requests for information. An 
interested person may request information from an 
employer. If the request is denied by the employer, the 
requesting party may then file an application for 
information with the division. The application will set 
forth the information being requested and that infor­
mation was refused by the employer or that the employer 
denies access or that the employer alleged that no records 
were kept. The applicant shall state the interest in the 
information requested to be received. The Request fee

person.

[Filed 4/17/87, effective 6/10/87]
[Published 5/6/87]

Editor’s Note: For replacement pages for IAC, see IAC 
Supplement, 5/6/87.

ARC 7588
PERSONNEL DEPARTMENT[581]
Pursuant to the authority of Iowa Code section 97B.15 

and chapter 17A, the Iowa Department of Personnel 
adopts amendments to Chapter 21, “Iowa Public 
Employees’ Retirement System,” and Chapter 22, 
“Federal Social Security,” Iowa Administrative Code.

Notice of Intended Action was published in the Iowa 
Administrative Bulletin on March 11,1987,as ARC 7460. 
The Iowa Department of Personnel adopted these rules 
at a public hearing on April 16,1987.

Thomas E. Donahue, Director of Personnel as ex officio 
nonvoting member of IPERS Investment Board, changes 
address of IPERS office; amends covered wage maxi­
mum for periods of membership service; adds Des Moines 
Airport Fire Fighters as covered members; appoints the 
Department of Inspection and Appeals as hearing 
authority for appeals of decisions; changes formula 
benefits for monthly payment of allowances and replaces 
the five-year average covered wage with a three-year 
average covered wage.

No significant changes to the rules, except 
21.5(l)“a”(30) was rewritten and Item 3 was added to 
rescind rules 370—10.8(97B) and 10.9(97C).

These rules will supersede 370—Chapter 8, and 
implement 1985 Iowa Acts, chapter 190 (Senate File 
27), andl986 Iowa Acts, chapter 1245, section 249 (Iowa 
Code section 97B.1).

These rules will become effective on June 10,1987.
The following amendments are adopted.
Editor’s Note: Pursuant to the recommendation of 

the Administrative Rules Review Committee published 
in the Iowa Administrative Bulletin, September 10,1986, 
page 485, the text of these rules —chapters 21 and 22, 
with the exception of-amendments to 21.5(l)“a” and the 
rescission of rules 370—10.8(97B) and 10.9(97C)—is 
being omitted. These rules are identical to those 
published under Notice, IAB 3/11/87, as ARC 7460.

Subrule 21.5(1), paragraph “a,” subparagraph (30), 
is amended as follows:

(30) Intermittent Temporary employees are excluded 
until the intermittent employee works for a period in 
excess of 10^0 hours in a fiscal year that provided for 
intermittent employment as defined by the state merit 
employment department.

Rules 370—10.8(97B) and 10.9(97C) are rescinded.
[Filed 4/17/87, effective 6/10/87]

[Published 5/6/87]
[For replacement pages for IAC, see IAC Supplement, 
5/6/87.]

ARC 7566
UTILITIES DIVISION[199]

Pursuant to the authority of Iowa Code sections 476.2 
and 17A.4, the Iowa State Utilities Division (Board) of 
the Iowa Department of Commerce hereby gives notice 
that on April 10,1987, the Utilities Board issued an order 
in Docket No. RMU-86-22, In Re: Confidential Records. 
“Order Adopting Rules.”
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On November 11, 1986, the Utilities Board issued an 
order in this docket commencing a rule making to 
consider the adoption of amendments to Utilities Division 
subrules 19.2(5), paragraph “k,” 20.2(5), paragraph “j,” 
20.13(1), paragraph “c,” 20.13(1), paragraph “e,” 22.2(6), 
paragraph “1,” and 22.12(4), Iowa Administrative Code. 
The Notice of proposed rule making was published in 
the Iowa Administrative Bulletin on December 3, 1986, 
as ARC 7196. In order to allow for public comment on 
the proposed rules, a deadline of December 23, 1986, 
was set for filing written comments.

The Board adopted Utilities Division subrule 1.9(6), 
effective July 9, 1986, which established procedures 
applicable in all contexts for requesting confidential 
treatment of information filed with the Board. Therefore, 
the Board has found the portions of the above listed 
subrules which relate to requests for confidential 
treatment of information filed with the Board are 
unnecessary. Further, the above listed subrules, if not 
amended, may be confusing because more support for 
a request (an affidavit by a corporate officer with 
personal knowledge) is required under new subrule 
1.9(6), than under the above listed subrules.

The rules strike the unnecessary and less stringent 
paragraphs.

One party filed written comments in this rule making. 
The comments were in support of the amendments.

The Board adopted the rules. The rules will become 
effective on June 10,1987, pursuant to Iowa Code section 
17A.5.

Item 1. Rescind the last paragraph of subrule 
19.2(5)“k.”

Item 2. Rescind the last paragraph of subrule 
20.2(5)“j.”

Item 3. Rescind the last paragraph of subrule 
20.13(l)“c.”

Item 4. Rescind the last paragraph of subrule 
20.13(l)“e.”

Item 5. Rescind the last paragraph of subrule 
22.2(6)“1.”

Item 6. Rescind subrule 22.12(4).
[Filed 4/17/87, effective 6/10/87]

[Published 5/6/87]
Editor’S NOTE: For replacement pages for IAC, see IAC 
Supplement, 5/6/87.

ARC 7567
UTILITIES DIVISION[199]

Pursuant to the authority of Iowa Code sections 476.2, 
476.8, arid 17A.4 the Iowa State Utilities Board (Board) 
hereby gives notice that April 10,1987, the Board issued 
an order in Docket No. RMU-86-23, In Re: Telephone 
Customer Trouble Reports. “Order Adopting Rules.”

On December 9, 1986, the Utilities Board issued an 
order in this docket commencing a rule making to 
consider the adoption of an amendment to 199—subrule 
22.6(l)“h.” The proposed rule making was published in 
the Iowa Administative Bulletin on December 31, 1986, 
as ARC 7274. In order to allow for public comment on 
the proposed rules, a deadline of January 20, 1987, was 
set for written comments.

The Board has determined that under current 
conditions, ten customer trouble reports per hundred 
lines per month as provided in subrule 22.16(l)“h” is an 
inadequate minimum service objective. The proposed 
rules change the service standard to seven and one-half 
customer trouble reports per hundred lines per month. 
No written comments were received in this rule making.

The Board adopted the proposed rules which will 
become effective June 10, 1987, pursuant to Iowa Code 
section 17A.5.

Iowa Administrative Code 199—subrule 22.6(1), 
paragraph “h,” is amended to read as follows:

h. It shall be the minimum objective to so maintain 
the service that the average rate of customer trouble 
reports in an exchange is no greater than seven and a 
half ten per one hundred central office access lines per 
month.

[Filed 4/17/87, effective 6/10/87]
[Published 5/6/87]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement, 5/6/87.
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EFFECTIVE DATE DELAY

[Pursuant to §17A.4(5)]

AGENCY RULE
EFFECTIVE DATE 

DELAYED

Human Services Departmental] 175.8(4)“a,”(7), (9), and (10); Seventy days from effective date
175.8(5); 175.9; 175.15 of May 1,1987.

[IAB 3/25/87, ARC 7467]

Nursing Board [590] Chapter 2 Seventy days from effective date
[IAB 3/11/87, ARC 7409] of April 15,1987.
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In The Name and By The Authority of The State of Iowa

EXECUTIVE ORDER #30

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

With the passage of the Federal Emergency Planning and Community 
Right-to-Know Act of 1986 the Governor of each state shall appoint a 
State Emergency Response Commission; and

Said federal law requires affirmative state action by April 17, 1987, 
making this executive order the only expedient procedure reasonably 
available to assure timely implementation; and

Said federal law authorizes the Governor to designate as the State 
Emergency Response Comnission one or more existing emergency response 
organizations that are state-sponsored or appointed; and

Said federal law directs that to the extent practicable those appointed 
to the State Emergency Response Comnission have technical expertise in 
the emergency response field; and

Said federal law requires that each state take actions necessary to 
assure, to the extent practical, the obligations of the State under the 
Act are met;

NOW THEREFORE, I, Terry E. Branstad, Governor of the State of Iowa, by virtue of the 
authority vested in me by the Constitution and laws of the State of 
Iowa, hereby create and establish the State Emergency Response 
Commission of Iowa. Administrative support to the Comnission shall be 
performed by the Secretariat who shall report to the chairperson of 
the Commission. The Commission shall consist of a representative from 
the Office of the Governor, a representative from the Iowa Department 
of Natural Resources, the Iowa Department of Employment Services, the 
Iowa Department of Public Defense, the Iowa Department of Public 
Safety, the Iowa Department of Justice, the Iowa Department of Public 
Health, the Iowa Department. of Transportation, the Fire Extension 
Service of Iowa State University, and two members from private 
industry, all appointed by the Governor.

Further, I direct that the representative from the Department of 
Public Defense shall serve as the chairperson of this Commission and 
shall provide assistance with the local emergency planning in 
accordance with the Emergency Planning and Community Right-to-Know Act 
of 1986 and Chapter 29C, Code of Iowa.
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Further, l direct the Iowa Department of Natural'Resources to maintain 
jurisdiction over chemical releases as outlined by law.

Further, I direct the Department of Management to work with the 
appropriate departments to identify and obtain necessary resources 
available to be utilized by the Department of Public Defense, 
Department of Natural Resources, and the Commission to implement this 
Act.

Further, I direct the State Emergency Response Commission to provide 
to the Governor by November 15, 1987 reconmendations for potential and 
necessary statutory changes, budget proposals, and avenues for 
generation of revenue, in order to implement the Emergency Planning 
and Community Rlght-to-Know Act of 1986.

Attest: Secretary of State

IN TESTIMONY WHEREOF, 1 have hereunto 
subscribed my name and caused the Great 
Seal of the State of Iowa to be affixed. 
Done at Des Moines, this 15th Day of 
April in the year of our Lord one 
thousand nine hundred eighty-seven.

GOVERNOR
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SUMMARY OF OPINIONS OF THE ATTORNEY GENERAL 
THOMAS J. MILLER 
February/March 1987

ELECTIONS
School Districts. Ch. 275: §§ 275.12, 275.18, 275.23A; Ch. 

278: § 278.1. Section 275.23A does not authorize additional 
boundary adjustments of school director districts after adjust­
ment following the federal decennial census. Additional boundary 
changes must be made through submission to the voters pursuant to 
the appropriate statutory process. (Pottorff to Ritsema, State 
Senator, 2-25-87) #87-2-l(L)

CONSTITUTIONAL LAW
Cities: Pension Funds. Art. VIII, § 3, Const, of Iowa; 

Iowa Code ch. "411';"'§'§ 57B! 7,' 411.2, 411.7, 452.10, 453.16 (1987). 
It is constitutionally permissible for police and fire fighter 
retirement systems created under Iowa Code ch. 411 to invest in 
stock issued by private corporations. Such retirement systems 
are authorized by statute to invest in corporate stock, including 
mutual fund stock, where such an investment would be considered 
prudent under the criteria established in § 97E.7. However, 
where ch. 411 retirement system funds are pooled with other funds 
with more restricted investment authority, investment of the 
pooled funds is limited to the more restrictive standard. 
(Kirlin to Goodwin, State Senator, 3-19-87) #87-3-3

COUNTIES AND COUNTY OFFICERS
Board Of Supervisors; Reimbursement For Mileage Expenses.

Iowa Code §§ 79.9, 331.215(2), 331.524(1)(b) (1985). County
supervisors may be reimbursed for mileage expenses incurred in 
traveling between home and the courthouse if those trips are made 
to conduct official county business. (Weeg to Scieszinski, 
Monroe County Attorney, and Schroeder, Keokuk Countv Attorney, 
3-16-87) #87-3-2

INSURANCE
School Districts; Power To Contract Indebtedness To Fund

SchooT District Self-Insured Health Plan. 1986 Iowa Acts, ch.
1211, § 11; Iowa Code Supp. § 509A.14 (1985). A school district 
is authorized to contract indebtedness or issue bonds to fund a 
self-insured health plan for its employees. (Haskins to Walters, 
Director, Department of General Services, 3-25-87) #87-3-6(L)
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MENTAL HEALTH
Community Supervised Apartment Living Arrangements. Iowa 

Code §§ 135.6(1), 225C.l9~"225C.19(1), 252.160'> (1987); 441 Iowa 
Admin. Code ch. 36, §§ 36.2, 36.3(1), 36.7(1), 36.7(2). Approved 
community supervised apartment living arrangement (CSALA) provid­
ers are institutions within the meaning of § 252.16(3). Persons 
living in residences provided by the CSALA providers are resi­
dents of an institution and precluded from acquiring or changing 
legal settlement. To the extent that the services provided by 
CSALA providers are essential for persons to operate in a resi­
dential setting, the services constitute support by an institu­
tion. Such persons are precluded from acquiring or changing 
legal settlement. (McCown to Norman, Commissioner, Department of 
Human Services, 3-24-87) #87-3-5(L)

OPEN MEETINGS
Public Records; Advisory Committees. Iowa Code 

§ 21.2(1) (a);"' § 22.1.”' For a committee appointed by the Governor 
to be a governing body expressly created by executive order and 
thus subject to the open meetings law, the body would have to 
possess more than advisory authority. A committee appointed by 
the Governor in his official capacity to make recommendations on 
an issue concerning state government would be a "committee of the 
state" and subject to the public records law. Committee mate­
rials would be public records if they meet the standards set 
forth in 1982 Op.Att'yGen. 215 -- i.e., they are comprehensible 
writings developed or maintained by a public body or official as 
a convenient, appropriate, or customary method by which the body 
or official discharges a public duty. (Osenbaugh to Hammond, 
State Representative, 3-27-87) #87-3-7(L)

SUBSTANCE ABUSE
Costs. Iowa Code §§ 125.43; 125.44; 230.15 (1987). Costs 

of substance abuse commitments are not included in costs of care, 
maintenance and treatment. (McGuire to Ritchie, Buena Vista 
County Attorney, 3-19-87) #87-3-4(L)

TAXATION

School Districts; Schoolhouse Tax Fund. Iowa Code §§ 76.3, 278.1” 297.36 , 444.2 (1985) . A school district which has issued 
obligations in anticipation of schoolhouse tax receipts may, at 
the time of issuance, certify the annual levy of an amount which 
is within the tax limit approved by the voters when computed on 
the adjusted taxable valuation of the school district for the 
fiscal year preceding the year in which obligations are issued, 
and’ the county auditor must annually levy that amount until the 
obligations are satisfied, regardless of changes in school 
district property values in future years. (Kirlin to Cavanaugh, 
Director, Department of Management, 3-12-87) #87-3-1
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STATUTES CONSTRUED

1985 CODE OPINION
76.3 87-3-1
79.9 87-3-2
Ch. 275 87-2-1(L)
275.12 87-2-1(L)
275.18 87-2-1(L)
275.23A 87-2-1(L)
Ch. 278 87-2-1(L)
278.1 87-2-1(L)
27S.1 87-3-1
297.36 87-3-1
331.215(2) 87-3-2
331.324(1)(b) 87-3-2
444.2 87-3-1
509A.14 87-3-6(L)

1987 CODE OPINION
21.2(1)(a) 87-3-7(L)
22.1 8 7 - 3 - 7 ( L)
97B.7 87-3-3
125.43 87-3-4(L)
125.44 37-3-4(L)
135.6(1) 37-3-5(L)
225C.19 87-3-5(L)
225C.19(1) 87-3-5(L)
230.15 87-3-4(L)
252.16(3) 37-3-5(L)
ch. 411 37-3-3
411.2 87-3-3
411.7 37-3-3
452.10 87-3-3
453.16 87-3-3
1986 Iowa Acts OPINION
ch. 1211, § 11 87-3-6(L)
IOWA CONSTITUTION OPINION
Art. VIII, § 3 87-3-3
IOWA ADMINISTRATIVE CODE OPINION
Ch. 36, §§ 36.2, 36.3(1) 

36.7(1), 36.7(2) 87-3-5(L)
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SUMMARY OF DECISIONS - THE SUPREME COURT OF IOWA
FILED - April 15, 1987

NOTE: Copies of these opinions may be obtained from the 
Supreme Court Clerk, State Capitol Building, Des Moines, 
IA 50319, for a fee of 40 cents per page.

No. 85-663. STATE v. ROTH.
On review from the Iowa Court of Appeals. Appeal from 

the Iowa District Court for Cedar County, James E. Kelley, 
Judge. Decision of court of appeals vacated; Judgment of 
district court affirmed. Considered by Reynoldson, C.J., 
and Larson, Schultz, Carter, and Wolle, JJ. Opinion by 
Reynoldson, C.J. (16 pages $6.40)

A Jury found defendant John Frank Roth guilty of 
first-degree murder and district court entered the 
appropriate Judgment. Defendant appealed, asserting the 
court erred in not allowing him to cross-examine his wife 
and his son, both State witnesses, concerning her . 
twenty-year-old murder conviction. Further review was 
granted of the court of appeals decision reversing the 
conviction and remanding for new trial. OPINION HOLDS:
I. Trial court did not abuse its discretion in excluding 
evidence of the 1965 murder conviction. II. Assuming 
relevance and questionable probative value, the 1965 
conviction was subject to exclusion under Iowa Rule of 
Evidence 403 when offered for impeachment purposes.
III. Trial court committed no abuse of discretion in 
excluding the evidence with respect to cross-examination of 
defendant's son. IV. Defendant was given a fair opportunity 
to present his defense and was not denied a fair trial.

No. 85^1814. IN RE MARRIAGE OF FAIRALL.
Appeal from the Iowa District Court for Marshall County, 

Louie F. Beisser, Judge. Reversed and remanded. Considered 
by Reynoldson, C.J., and McGiverin, Larson, Lavorato, and 
Neuman, JJ. Opinion by Reynoldson, C.J. (8 pages $3.20)

Respondent appeals with permission from an 
interlocutory order overruling his motion to dismiss a 
petition to vacate a dissolution decree. OPINION HOLDS:
Under Iowa Rules of Civil Procedure 252 and 253 the petition 
to vacate must be both filed and served within one year 
after rendition of the challenged decree.

No. 86-782. ' STATE v. McALPIN.
On review from the Iowa Court of Appeals. Appeal from the 

Iowa District Court for Taylor County; Ray Hanrahan, Judge. 
Affirmed. Considered by McGiverin, P.J., and Larson, Carter, 
Wolle, and Lavorato, JJ. Per curiam. (4 pages $1.60)
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Defendant appeals from the sentence Imposed following 
his conviction for lascivious acts with a child in violation 
of Iowa Code 5 709.8 (1985). OPINION HOLDS: I. We
conclude that the sentencing court had jurisdiction to 
recall defendant for an additional hearing and final 
disposition even though it had orally pronounced judgment 
and sentence earlier. A sentencing court retains 
jurisdiction until a final Judgment is entered. II. We 
disagree with defendant's contention that he was denied the 
right of allocution required by Iowa Rule of Criminal 
Procedure 22(3)(d). Both he and his counsel were given the 
opportunity to point out mitigating factors and reasons for 
withholding Judgment. II. The trial court did not abuse Its 
sentencing discretion in considering the emotional harm done 
to the child victim as documented In the record. IV. We 
find here no abuse of the sentencing court's discretion 
where the record reveals that It considered several factors 
in reaching its sentencing decision.

No. 85-1358. ELLWOOD v. MID STATES COMMODITIES, INC.
Appeal from the Iowa District Court for Webster County, 

R.K. Richardson, Judge. Affirmed in part, reversed in part 
and remanded. Considered by Reynoldson, C.J., and 
McGiverin, Larson, Lavorato, and Neuman, JJ. Opinion by 
McGiverin, J. (25 pages $10.00)

On appeal from the judgment in a tort action plaintiff 
challenges the district court's conclusion that he had 
ratified certain of the unauthorized commodity futures 
trading transactions which gave rise to the litigation. One 
defendant, a brokerage firm, cross-appeals from that portion 
of the Judgment denying it recovery upon Its counterclaim 
for an account deficit. OFINION HOLDS: I. The trial court
did not abuse its discretion by permitting amendment of the 
answer to assert ratification as an affirmative.defense.
II. The evidence was sufficient to establish ratification 
as a complete defense. III. The evidence of damages 
resulting,from a forgery of checks was insufficient to 
support the award that was made. IV. The equitable 
doctrine of clean hands should not have been applied in a 
law action to bar defendant's recovery upon its counterclaim 
when the doctrine was .not raised in pleadings or at trial. ■

No. 86-353. STATE v. RISDAL.
Appeal from the Iowa District Court for Story County, 

M.D. Seiser, Judge. Affirmed. Considered by Reynoldson, 
C.J., and Larson, Schultz, Carter, and Wolle, JJ. Opinion 
by Wolle, J. (10 pages $4.00)

Defendant appeals from his convictions and sentences 
for second-degree and third-degree sexual abuse. He alleges 
that his trial counsel rendered ineffective assistance. 
OPINION HOLDS: I. Defendant asserts on appeal that his
trial counsel was ineffective for falling to make the 
pretrial showing required by Iowa Rule of Evidence 412(c), a 
prerequisite for Inquiring into the alleged victims' prior 
sexual experience at trial. From our review of the entire 
record, we conclude that the proffered evidence would not
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have been admissible under any provision within rule 412, 
and therefore defendant was not prejudiced by his counsel’s 
failure to make an offer of proof. We are also convinced 
that the jury's-verdict would probably not have been 
different even if the prior sexual activity had been 
disclosed. II. Defendant further alleges that his trial 
counsel was ineffective when he elicited unfavorable 
testimony during cross-examination of a social worker and 
then- failed to have it stricken from the record. We believe 
counsel’s strategy in cross-examining the witness was well 
within the range of reasonable professional competence.

No. 86-541. TAYLOR ENTERPRISES, INC., v. CLARINDA 
PRODUCTION CREDIT ASSOCIATION.

Appeal from the Iowa District Court for Page County,
Leo F. Connolly, Judge. Reversed and remanded. Considered 
by Reynoldson, C.J., and McGiverin, Larson,'Lavorato, and 
Neuman, JJ. Opinion by McGiverin, J. (8 pages $3.20)

Defendants appeal with permission from an interlocutory 
order determining that federal intermediate credit banks and 
production credit associations can be held liable for 
punitive damages in a suit against''such entities in state 
court. OPINION HOLDS: In the absence of express statutory
authority punitive damages cannot be awarded in an action 
against a production credit association or federal 
intermediate credit bank.

No. 86-389. DWYER v. CLERK OF THE DISTRICT COURT FOR SCOTT COUNTY.
Appeal from the Iowa District Court for Scott County, 

James E. Kelley, Judge. Reversed and remanded. Considered 
en banc. Opinion by McGiverin, J. Dissent by Reynoldson, 
C.J. (19 pages $7.60)

The plaintiff was required by a 1983 dissolution decree 
to pay child support to his former wife. As required by 
Iowa Code section 598.22 (1983), the decree directed the 
plaintiff to make these payments through the office of the 
district court clerk. However, the plaintiff made payments 
directly to his former wife, bypassing the clerk of court.
In December 1985 the plaintiff filed with the clerk of court 
a sworn affidavit by his former wife acknowledging receipt 
of child support payments. However, the clerk refused to 
enter the satisfaction affidavit on the Judgment docket.
The clerk based this refusal on Iowa Code section 598.22, 
which requires child support payments to be made to the 
clerk of court, and on a 1935 amendment to that section 
which specifies that payments to any other person do not 
satisfy the underlying support obligation. 1985 Iowa Acts, 
ch. 178, § 8 (codified as amended at Iowa Code § 598.22 
(Supp. 1985)). The plaintiff then sought a writ of mandamus 
to compel the clerk of court to enter the satisfaction ♦♦ 
affidavit on the judgment docket. The district court denied
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mandamus relief, and the plaintiff has appealed. OPINION 
HOLDS: Section 598.22, as amended, does not relieve the
clerk of the duty to file and note satisfactions. Section 
598.22 merely puts in question the validity or legal effect 
of a satisfaction of child support judgment document 
executed by a recipient former spouse who accepts payments 
outside the clerk's office. The clerk of the district court 
had a duty to file the affidavit of satisfaction and enter a 
memorandum thereof on the Judgment docket as required by 
Iowa Code sections 626.2C and 624.37. We need not consider 
the plaintiff's constitutional challenges to section 598.22. 
DISSENT ASSERTS: I would deny the writ of mandamus on the
ground there is a reasonable controversy whether the clerk 
was required to note the "satisfaction" of the Judgment 
against this plaintiff. Were I to reach the merits, I would 
hold the clerk had no such obligation with respect t.o any 
written "satisfaction" relating to required child support 
payments falling due after July 1, 1985, the effective date 
of the 1985 amendments to Iowa Code Section 598.22.

No. 86-886. IN THE INTEREST OF H.G., a Child.
Appeal from the Iowa District Court for Marion County, 

Thomas W. Mott, Judge. Affirmed. Considered by Harris, 
P.J., and Schultz, Carter, Wolle, and Lavorato, JJ. Per 
curiam. (9 pages $3.60)

A Juvenile challenges the sufficiency of the evidence 
to support an adjudication of delinquency. OPINION HOLDS: 
From our de novo review of the record, we conclude there is 
no reasonable doubt that H.G. aided and abetted her brother 
in the murder of their father.

Nos. 84-1432 and 84-2001. STECKELBERG v. RANDOLPH.
Appeal from the Iowa District Court for Guthrie County, 

Jack D. Levin, Judge. Affirmed. Considered by Harris,
P.J., and Schultz, Carter, Wolle, and Lavorato, JJ.
Opinion by Harris, J. (17 pages $6.80)

Plaintiffs, a debt-stricken farm couple, contracted 
with defendant Randolph for the transfer to him of their farm, farm operation, and related assets’. Under the plan 
Randolph was to assume - control over the property, take 
charge of the operation, and infuse it with his own capital, 
all with the goal of successfully conducting the farm and 
operation through desperate economic times. It was agreed 
that when the goal was reached and the debts repaid the farm 
would be reconveyed to the Steckelbergs. Sometime after the 
arrangement was in place the Steckelbergs brought this suit. 
Equitable and legal theories were separated for trial but 
have been again consolidated on this appeal. On the equity 
claim the trial court held that the deed of the farm 
amounted to an equitable mortgage. On a jury trial of the 
legal issues arising from fraud, the trial court directed a 
verdict, dismissing the claims at the close of all evidence, 
but set that ruling aside on a posttrial motion and ordered
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a new trial, OPINION HOLDS: I. The trial court correctly
found that the deed of the farm from the Steckelberqs to 
Randolph amounted only to an equitable mortqaqe. Randolph's 
contention the deed was an absolute conveyance of title, net 
merely the givinq of a security interest, lacks merit. The 
Steckelbergs were in desperate financial straits when they 
became obligated to Randolph. As a result they conveyed 
their farm to him, executing a contract which provided for 
reconveyance of the farm when the obligation was repaid. At 
all material times the Steckelbergs remained on the farm.
In consideration of their conveyance of their farm, Randolph 
offered no more than to help them in settling and compromis­
ing outstanding debts. Any money he invested was to be re­
paid. The Steckelbergs entered the transaction at Randolph's 
urging and suggestion, without the assistance of independent 
legal advice or counsel. Although there was no antecedent 
debt between the parties prior to the transaction, it is 
clear the agreement itself contemplated future advances by 
Randolph, which created a debtor-creditor relationship. 
Finally, the contract itself clearly described an intent to 
create a mortgage and not to pass title to the farm. II.
The trial court quieted title to the farm in the Steckel­
bergs, nullifying the lease and real estate contracts between 
Randolph and a third-party purchaser. Having correctly found
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tion in fashioning an appropriate remedy. There was no abuse 
in- the holding. III. Randolph also challenges the trial 
court holding which set the Steckelbergs' indebtedness to 
him at $380,000. We reject the challenge and reach the same 
findings as the trial court with reqard to the balance due 
on the equitable mortqage. IV. There remains only Randolph's 
challenge to the trial court's grant of a new trial in the 
law action. When a court erroneously directs a verdict, it 
may properly grant a new trial. There was no abuse in the 
ruling.

NO. 87-04. STATE v. BESSENECKER.
Appeal from the-Iowa District Court for Polk County, 

Richard D. Strickler, Judge. Reversed and remanded. 
Considered en banc., Opinion by Schultz, J. Dissent by 
Wolle, J. (16 pages $6.40)

A defendant charged with second-degree theft in 
violation of Iowa Code sections 714.1(1) and 714.2(2) was 
granted discretionary review of district court order 
permitting prosecution to use confidential criminal history 
data of prospective jurors during jury selection. OPINION 
HOLDS: I. Defendant has standing to contest the county
attorney's use of criminal history data during jury 
selection because any criminal defendant has an important 
personal stake in selecting a fair jury, and thus in 
obtaining relevant information about the jurors and seeking 
to be on an equal footing with the prosecution in that 
regard. II. A. We interpret Iowa Code section 692.2(3)(a), 
which restricts the dissemination of the rap sheet of an 
individual to instances in which "[t]he data is for official 
purposes in connection with prescribed duties . . . . ," as
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precluding the county attorney from obtaining the rap sheets 
of all prospective jurors. The statute would permit the 
county attorney to obtain a rap sheet on an individual 
pursuant to a court order only when there is a reasonable 
basis for believing that the rap sheet may contain 
information that is pertinent to the individual's selection 
as a juror and that is unlikely to be disclosed through voir 
dire or through juror questionnaires. B. The defendants 
should have equal access to jurors' rap sheets obtained by 
the county attorney because considerations of fairness and 
judicial control over the jury selection process require 
this result. The county attorney in this case is ordered to 
destroy all such material previously acquired and all notes 
made therefrom. On remand the trial court should inquire 
into the knowledge the prosecutor may have .with regard to 
individuals on a particular panel in deciding whether or not 
the panel must be replaced. DISSENT ASSERTS: I dissent
from division II.A. in which the majority narrowly restricts 
use of criminal history data to "special cases" of 
individual prospective jurors. I would affirm,' believing 
the district court correctly denied defendant's motion to 
strike the jury pool and properly refused to prohibit the 
State from using criminal history data in jury select-ion. I 
would not reach defendant's constitutional arguments.

NO. 86-544. FIRST SECURITY BANK OF BROOKFIELD v. McCLAIN.
Appeal from the Iowa District Court for Dickinson 

County, Murray S. Underwood, Judge. Affirmed. Considered 
by Reynoldson, C.J., and McGiverin, Larson, Lavorato, and 
Neuman, JJ. Opinion by Larson, J. (5 paqes $-2.00)

Minnie McClain executed a written quaranty note in favor 
of First Security Bank guaranteeing the indebtedness of her 
son and daughter-in-law up to $50,000. They then borrowed 
sums of $50,000 and $70,424 from First Security. In 1985, 
the bank brought an action in Missouri against all three 
McClains on the $50,000 loan. While the Missouri suit was 
still pending, the bank obtained an $80,833.89 judgment 
against the son and daughter-in-law in Dickinson County, 
Iowa, and satisfied $30,833.89 of this amount through a 
forced sale of land. First Security then commenced the 
present action against Minnie McClain for the $50,000 
balance. The district court awarded First Security a 
summary judgment, and Minnie McClain has appealed. OPINION 
HOLDS: I. We conclude that First Security did not make a 
binding election of remedies by bringing the Missouri action 
since the remedies pursued were consistent where McClain was 
subject to only one judgment of $50,000 on her guarantee.
II. We also believe that summary judgment was proper in 
this case because the broad language of McClain's guaranty 
note clearly covered the second loan.

NO. 84-985. KLOOSTER v. NORTH IOWA STATE BANK.
Appeal from the Iowa District- Court for Wright County, 

Newt Draheim, Judge. Affirmed in part, reversed in part, 
and remanded. Considered by Reynoldson, C.J., and Larson, 
Schultz, Carter, and Wolle, JJ. Opinion by Carter, J.(21 pages $8.40)
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Defendant bank and its surety appeal from judgment for 
actual and punitive damages in favor of plaintiff farmers in 
an action arising out of the bank's attachment and sale of 
hogs securing debts owed by plaintiffs. OPINION HOLDS: I.
Plaintiffs have demonstrated that they are the real parties 
in interest with respect to various portions of the damage 
claims which were allowed. II. On appeals from a final 
judgment following trial, determinations of the existence or 
nonexistence of genuine issues of material facts upon 
affidavits, depositions, and pleadings for purposes of 
adjudicating motions under Iowa Rule of Civil Procedure 238 
should be superseded by the court's rulings on motions for 
directed verdict at the close of all the evidence. III.
The bank's motion for directed verdict made at the close of 
all the evidence should have been granted with respect to 
claims based on wrongful attachment, tortious interference 
with business operations, and alleged violation of civil 
rights under 42 U.S.C. section 1983. IV. There was no 
instructional error or error in the admission of evidence 
which would require setting aside the jury's verdict for 
plaintiffs on their claim that the sale of the hogs was not 
conducted in a reasonably commercial manner. V. The 
evidence was sufficient to support an award of punitive damages.

NO. 86-440. BLINDER, ROBINSON & CO., INC. v. GOETTSCH.
Appeal from the Iowa District Court for Polk County,

Gene L. Needles, Judge. Affirmed. Considered by Harris, 
P.J. , and Schultz, Carter, Wolle, and Lavorato, JJ. Opinion 
by Carter, J. (6 pages $2.40)

The superintendent of securities has sought to censure, 
suspend, or revoke the licenses of the petitioners as 
securities brokers and salesmen for alleged willful 
violations of the Iowa Uniform Securities Act. Petitioners 
urged as a defense that certain of the transactions involved 
were exempt from the proscriptions of that act under the 
provisions of Iowa Code section 502.203(1) (1985), exempting 
any "isolated nonissuer transaction." In addition to 
relying on the exemption as a defense, petitioners chal­
lenged the constitutionality of the regulatory scheme which 
is being applied against them on the ground that the 
vagueness of section 502.203(1) makes it impossible to 
determine which transactions are covered by the proscriptive 
features of the act and which are not. Petitioners appealed 
from the judicial review decision upholding the constitu­
tionality of the statute. OPINION HOLDS: Iowa Code section
502.203(1) is not unconstitutionally vague on its face.

NO. 86-591. STATE v. GANSZ.
Appeal from the Iowa District Court for Scott County, 

Edward B. deSilva, Jr., Judge. Affirmed. Considered by 
Harris, P.J., and Schultz, Carter, Wolle, and Lavorato, JJ. 
Opinion by Carter, J. (6 pages $2.40)

Defendant appeals from his perjury conviction, contend­
ing that he was denied his statutory right to a speedy
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retrial by the State's failure to retry him within ninety 
days of the date that procedendo issued after this court 
reversed his earlier conviction for the same charge.
OPINION HOLDS: We find no merit in the State's contention
that unless a prior dismissal of a case is based upon 
failure to accord the defendant's statutory speedy trial 
right, it is without prejudice to a subseauent prosecution. 
We believe that regardless of the avowed purpose of the 
prior dismissal, if it could be demonstrated that the 
dismissal was without adequate cause and that it impacted 
unfavorably upon a defendant's speedy trial rights, the 
resulting delay in prosecution will warrant a dismissal on 
speedy trial grounds. Unfortunately for the defendant, we 
hold that'his clear acquiescence in the trial date selected 
by the district court precludes him from contending that it 
was in contravention of his speedy trial riahts. We have 
considered all issues presented - and find no basis for 
reversing defendant's conviction.

No. 86-131. GREIF v. K-MART CORP.
Appeal from the Iowa District Court for Des Moines 

County, R. David Fahey, Judge. On review from the Iowa 
Court of Appeals. Decision of court of appeals vacated and 
judgment of district court affirmed. Considered en banc. 
Opinion by Harris, J. Dissent by Carter, J.

(14 pages $5.60)
The trial court determined that plaintiff's tort action 

had been dismissed by operation of Iowa Rule of Civil Pro­
cedure 215.1 and refused to reinstate it. Further review 
was granted of the court of appeals decision reversing the 
trial court. OPINION HOLDS: I. The case was dismissed by
operation of law when trial was not held by the date speci­
fied in an order of continuance even though a trial date was 
later scheduled by the court administrator. The parties 
have the responsibility to see that assigned cases subject 
to dismissal under rule 215.1 which are not reached for 
trial are rescheduled or continued within the time allowed 
under the rule. The case did not qualify for reinstatement 
when no timely application was filed. DISSENT ASSERTS:
When a court enters an order continuing a case under the 
rule on the condition that the case be tried on a date which 
the court selects and docket congestion prevents trial on 
the date scheduled, iz should be the court's responsibility 
to take the next step in the assignment process.

NO. 86-423. DONNELLY v. BOARD OF TRUSTEES OF FIRE RETIREMENT 
SYSTEM.

Appeal from the Iowa District Court for Polk County,
Joel D. Novak, Judge. Affirmed. Considered by Harris,
P.J., and Schultz, Carter, Wolle, and Lavorato, JJ. Opinion 
by Schultz, J. (8 pages $3.20)

Plaintiff firefighters retiz-ed in December of 1984.
Their union had negotiated a pay raise for firefighters,, 
which took effect in October of 1984. In 1985 plaintiffs
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petitioned for an increase in their monthly pension 
benefits, pursuant to Iowa Code section 411.6(12)(a) (1985).
The board of trustees of the city's Fire Retirement System 
refused to grant pension increases. The firefighters 
challenged the board's action by seeking a writ of 
certiorari. The district court held that the board had 
acted illegally in denying the pension increase. The board 
has appealed. OPINION HOLDS: I. The trial court's
decision was based upon interpretation of the statute, not 
upon findings of fact, and so the substantial evidence test 
is inapplicable. II. The retirees are entitled to an 
adjustment of their pensions pursuant to section 411.6 
(12)(a) when the pay raise that triggered an adjustment of 
their pensions occurred after the last preceding adjustment 
was made but before the employees' retirement. The disputed 
phrase, "the month in which the last preceding adjustment 
was made," given its plain reading, is not ambiguous.
Following the statutory language precisely does not lead to 
an unfair "doubling" of benefits. The board acted illegally 
in failing to apply the statute according to its express terms.

NO. 85-1617. GREENE V. FRIEND OF THE COURT, POLK COUNTY, 
IOWA.

Appeal from the Iowa District Court for Polk County, Glenn E. Pille, Judge. Affirmed. Considered by Reynoidson, 
C.J.„ and Larson, Schultz, Carter, and Wolle, JJ. Opinion 
by Carter, J. (12 pages $4.80)

The plaintiff, James Leo Greene, was jailed for contempt 
of court following his failure to satisfy a child support 
judgment. This court later held that Greene had been denied 
due process because he had been jailed without a hearing 
permitting him to explain why he had failed to satisfy the 
conditions of previous court orders. Greene v. District 
Court, 342 N.W.2d 818 (Iowa 1983). Greene then filed the 
present civil rights action under 42 U.S.C. section 1983 
against Polk County, Iowa, the Iowa Department of Human 
Services, and the office of the Friend of the Court for Polk 
County, Iowa. Greene alleged that the defendants had 
violated his civil rights by causing him to be jailed 
without due process. The district court granted the 
defendants a summary judgment, and Greene has appealed. 
OPINION HOLDS: I. The district court erred by holding that
the defendants, governmental bodies, are entitled to share 
in the immunity from suit enjoyed by staff attorneys 
employed by the defendants. The district court therefore 
employed an improper ground for granting summary judgment"-to 
the defendants. However, we next proceed to consider 
whether the summary .judgment may be upheld on alternative 
grounds. II. One of the defendants, the Iowa Department of 
Human Services, is protected from this lawsuit by sovereign 
immunity because the Iowa Tort Claims Act, Iowa Code chanter 
25A, has not waived the State's sovereion immunity as to the 
type of claim presented here. Therefore, summary judgment 
in favor of this defendant was proper on this ground. III. 
Summary judgment in favor of the other defendants was also 
proper on an alternative ground. Under 42 U.S.C. section



IAB 5/6/87 SUPREME COURT 1845

1983, Greene could recover against the county or the office 
of the friend of the court only if he proved that his 
imprisonment had been caused by the defendants carrying out 
an official governmental policy or custom. The factual 
setting of this case would not permit a recovery under 
section 1983 on a theory of unconstitutional policy-making 
by a government agency.

NO. 85-1902. PROGAR v. HARLE.
Appeal from the Iowa District Court for Dubuque County, 

James C. Bauch, Judge. Reversed and remanded. Considered 
en banc. Per curiam. (2 pages $.80)

A dram shop operator was granted an interlocutory appeal 
from a ruling denying a motion for summary judgment.
OPINION HOLDS: This appeal presents the same issues that we
addressed in Fuhrman v. Total Petroleum, Inc., 398 N.W.2d 
807 (Iowa 1987). We stand by our pronouncements in Fuhrman.

NO. 86-74. IN RE ESTATE OF SIMPSON.
Appeal from the Iowa District Court for Monona County, 

Phillip S. Dandos, Judge. Affirmed. Considered by 
Reynoldson, C.J., and McGiverin, Larson, Lavorato, and 
Neuman, JJ. Opinion by Neuman, J. (10 pages $4.00)

A bank appeals from a district court probate ruling on 
the disposition of the proceeds from a sale of personal 
property belonging to decedent's estate. OPINION HOLDS: The 
sole issue in this appeal is whether the district court 
correctly established the priority of claims by applying the 
"relatedness" rule of Freese Leasing v. Union Trust £
Savings Bank, 253 N.W.2d 921 (Iowa 1977), to limit the 
effects of a future advances clause in a security agreement 
under article nine of the Iowa Uniform Commercial Code. (In 
Freese Leasing, we limited the effects of future advances 
clauses in real estate mortgages to loans related to the 
original agreement.) We conclude that the Freese Leasing 
rule does apply, and we therefore affirm.

NO. 85-1826. ANTHON-OTO COMMUNITY SCHOOL DISTRICT V.
PUBLIC EMPLOYMENT RELATIONS BOARD.

Appeal from the Iowa District Court for Woodbury County, 
Edwin L. Mitchell, Judge. Affirmed. Considered by Harris^. 
P.J., and McGiverin, Wolle, Lavorato, and Neuman, JJ.
Opinion by Neuman, J. (12 pages $4.80)

This appeal by the school district challenges a district 
court judicial review decision upholding an employee 
bargaining unit determination by PERB which amended the 
existing bargaining unit of professional employees to include 
fourteen nonprofessionals. OPINION HOLDS: I. The agency
clearly addressed all of the factors detailed in section 
20.13(2) giving appropriate weight to those it deemed most 
relevant under the circumstances. PERB found that the
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unique "one-room schoolhouse" character of the school 
district led to a sufficient community of interest among the 
professional and nonprofessional employees. There is 
substantial evidence supporting the conclusion drawn by the 
agency. II. We find that PERB's determination of the 
appropriate bargaining unit for the school district was 
reached in a manner consistent with the reasoned balancing 
of factors displayed in its prior, similar cases, specific­
ally Mid-Prairie Community School District, 85 PERB 2395 and 
Dickinson County Memorial Hospital, 85 PERB 2759. We 
conclude that the discretion PERB exercised was neither 
arbitrary nor capricious.

NO. 86-514. TELECONNECT COMPANY v. IOWA STATE COMMERCE 
COMMISSION.

Appeal from the Iowa District Court for Linn County, 
August F. Honsell, Judge. Reversed. Considered en banc. 
Opinion by Lavorato, J. (22 pages $8.80)

In this judicial review proceeding, the Iowa State 
Commerce Commission and two intervenors, AT&T Communica­
tions and Northwestern Bell Telephone Company, appeal from 
the district court's ruling which invalidated the commis­
sion's rule's relating to access charges to be paid by 
Teleconnect Company and other long-distance telephone 
companies for the local connections and services necessary 
to make a long-distance call. OPINION HOLDS: I. This 
judicial review proceeding arises out of an exercise of the 
commission's rule-making powers granted under Iowa Code 
sections 17A.3, 17A.4, and 476.2. An agency rule is not 
unreasonable, arbitrary, or capricious if a rational 
agency could believe that the rule is related to achieving a 
legitimate purpose within the agency's authority and that 
the means chosen are not so disproportionate to the proper 
ends sought as to be unconscionable. II. The commission 
and the intervenors assert two major justifications for the 
rules: (1) the desirability of cost-based pricing rather
than value-based pricing, and (2) the unique universal 
service obligation imposed on AT&T. We conclude both 
justifications demonstrate a rational relationship between 
the rules and their purpose. III. Because the record amply 
demonstrates a rational relationship between the access 
charge rules and their purpose, we hold that the commis­
sion's action in promulgating the rules was net unreason­
able, arbitrary, or capricious. The district court erred in 
concluding otherwise.

NO. 87-144. COMMITTEE ON PROFESSIONAL ETHICS AND CONDUCT
OF THE IOWA STATE BAR ASSOCIATION v. JOHNSON.

On review of the report of the grievance commission. 
License Suspended. Considered by Reynoidson, C.J., and 
Harris, Schultz, Carter, and Neuman, JJ. Opinion by 
Schultz, J. (5 pages $2.00)

This attorney disciplinary proceeding arises from 
charges of misconduct brought against Walter E. Johnson 
based on his-representation of the fiduciaries in two 
separate estates and his failure to respond to any inquiry
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by the Committee on Professional Ethics and Conduct.
OPINION HOLDS: A convincing preponderance of the evidence
supports the commission's finding that respondent was 
negligent and dilatory in the handling of the two estates. 
His failure to respond to the committee's inquiry is a 
separate act of misconduct. We agree with the commission's 
recommendation that respondent's license to practice law in 
Iowa should be suspended indefinitely with no possibility of 
reinstatement for six months from the date of the filing of 
this opinion.

No. 86-455. SLADEK v. G & M MIDWEST FLOOR CLEANING, INC.
Appeal from the Iowa District Court for Johnson County, 

Larry J. Conmey, Judge. Affirmed. Considered by Harris, 
P.J., and Schultz, Carter, Wolle, and Lavorato, JJ. Opinion 
by Wolle, J. (11 pages $4.40)

Plaintiff appeals from the denial of her motion to 
reinstate a tort action dismissed for failure to prosecute. 
The motion to reinstate was filed within six months of the 
date the case had been dismissed pursuant to the terms of an 
earlier order of reinstatement. OPINION HOLDS: I. The
district court has authority under the last paragraph of 
Iowa Rule of Civil Procedure 215.1 to reinstate a case that 
has been dismissed for lack of prosecution, both when the 
dismissal resulted directly from a rule 215.1 notice sent by 
the clerk of court and when the dismissal was a 
self-fulfilling provision in an order that had earlier 
continued or reinstated the case. II. Plaintiff failed to 
establish that she was entitled to either mandatory or 
discretionary reinstatement.

NO. 86-994. GRIMES v. AXTELL FORD LINCOLN-MERCURY.
Certified questions of law from United States Court of 

Appeals, Donald R. Ross, P.J., and Richard S. Arnold,
Circuit Judges, and William C. Hanson, District Judge 
(sitting by designation). Certified questions answered. 
Considered by Harris, P.J., and Schultz, Carter, Wolle, and 
Lavorato, JJ. Opinion by Lavorato, J.. (13 pages $5.20)

The United States Court of Appeals for the Eighth 
Circuit has certified to the Iowa Supreme Court certain 
questions concerning the application of the doctrine of 
strict liability in tort to sellers of used goods. OPINION 
HOLDS: We will not extend the doctrine of strict liability
to a dealer in used goods for latent defects not arising 
from design or manufacture, which were caused while the 
goods were in the possession of a previous owner. We do not 
foreclose the possibility of our applying the doctrine of 
strict liability to sellers of used goods' under other 
circumstances.
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NO. 86-546. STATE v. DESHAW.
Appeal from the Iowa District Court for Linn County, 

John F. Siebenmann, District Associate Judge. Reversed and 
remanded. Considered by Harris, P.J., and Schultz, Carter, 
Welle, and Lavorato, JJ. Opinion by Schultz, J.

Defendant appeals from his conviction for operating a 
motor vehicle while under the influence of alcohol (second 
offense). OPINION HOLDS: We conclude that the showing of
the positive presence of some alcohol in a preliminary 
screening test conducted pursuant to Iowa Cede section 
321B.3 (1985) is a "result" of the testing which may not be 
used as evidence in court. The admission of this evidence 
at trial was not harmless error. We need not reach 
defendant's challenge to the scope of certain redirect 
examination on this appeal.

(6 pages $2.40)




