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TRANSPORTATION[820] (cont'd)

department. The department upon receipt of the 
application shall issue an assigned identification number 
plate. The department shall deliver the assigned 
identification number plate, the application form and an 
information sheet to the owner who shall cause the 
assigned identification number plate to be attached to the 
vehicle in a manner prescribed on the information sheet.
In the appropriate space provided on the application 
form, the owner shall certify that such plate has been 
attached to the vehicle. The applicant shall submit the 
certificate of title, registration card and the application 
form to the county treasurer of the owner’s residence or to 
the department if the owner is a nonresident. If the 
certificate of title is in possession of a secured party, the 
county treasurer or the department shall notify the 
secured party to return the. certificate of title to the 
county treasurer or the department for the purpose of 
issuing a corrected certificate of title. Upon receipt of 
such notice, the secured party shall return the certificate 
of title within ten days. Upon receipt of the certificate of 
title, registration card and application, the county 
treasurer or the department shall issue a corrected 
certificate of title and registration listing thereon the 
assigned identification number in the same manner as 
listed on the application form by the department.

c. Specially constructed or reconstructed vehicle. If 
the application for an assigned identification number 
refers to a specially constructed or reconstructed vehicle, 
the procedure as outlined in subrule 11.3(6) herein shall 
be followed.

11.51(3) Fees. A certificate of title,fee and a fee for a 
notation of a security interest, if applicable, shall be 
collected by the county treasurer or the department upon 
issuance of a corrected certificate of title.

11.51(4) Availability of application form. The 
“Application for an Assigned Vehicle Identification” 
form (Form #411041) may be obtained from the office of 
any county treasurer or from the Office of Vehicle 
Registration, Motor Vehicle Division, Department of 
Transportation, Lucas Office Building, Des Moines, Iowa 
50319.

This rule is intended to implement section 321.42 and 
321.92 of the Code.

Item 19. Rule [07,D]11.56(321) including its subrules 
and paragraphs are amended to read as follows:
820—[07,D]11.56(321) Informal settlements and 
hearings. Whenever the department suspends or, 
revokes, or denies the registration of a vehicle, 
registration card, registration plate or any nonresident or < 
other permit under the provisions of section 321.101 
chapter 321, the owner of the vehicle may request an 
opportunity for an informal settlement. If the matter 
cannot be resolved through an attempt at an informal 
settlement the owner of the vehicle may request a 
hearing. The following rules shall apply to informal 
settlements and hearings:

11.56(1) Informal settlement. Any person whose 
registration of a vehicle, registration card, registration 
plate or any nonresident or other permit has been 
suspended or, revoked, or denied by the department may 
request an opportunity for an informal settlement. The 
request for an informal settlement shall be made in 
writing by the vehicle owner and shall be addressed to the 
Office of Vehicle Registration, Motor Vehicle Division, 
Department of Transportation, Lucas Office Building, 
Des Moines, Iowa 50319. The department shall notify the 
vehicle owner of the time and place where the attempt for

an informal settlement shall be held. The following rules 
shall apply to an attempt for an informal settlement:

a. The facts upon which the 'suspensions, or 
revocation, or denial was based shall be reviewed.

b. The vehicle owner shall present whatever evidence 
• that person may have which would indicate that the basis
for the suspension, or revocation, or denial is not valid.

c. The department hearing officer shall determine 
whether such evidence is substantiated and if it appears 
that the basis for the suspension, or revocation, or denial 
was erroneous, the hearing officer shall recommend that 
the suspension, or revocation, or denial be terminated.

d. If the department hearing officer determines that 
the suspension,, or revocation, or denial was based on a 
provision of section 821.101 chapter 321 of the Code and 
that such suspension , or revocation, or denial was not 
erroneous, the hearing officer shall advise the 
department of such fact and the department shall extend 
the suspension, or revocation, or denial.

e. If the attempt at an informal settlement does not 
resolve the controversy the vehicle owner my request a 
hearing.

11.56(2) Hearings. Any person whose registration of 
a vehicle, registration card, registration plate or any 
nonresident or other permit has been suspended, or 
revoked, or denied under the provisions of section 82 L101 
chapter 321 may request a hearing. The request shall be 
made in writing by the vehicle - owner and shall be 
addressed to the Vehicle Registration Office, Motor 
Vehicle Division, Department of Transportation, Lucas 
Office Building, Des Moines, Iowa 50319. The following 
rules shall apply to such hearings:

a. The hearing shall be held in accordance with the 
provisions of chapter 17A.

b. Following such hearing the department shall 
either rescind the order of suspension, or revocation, or 
denial, or, good cause appearing therefor, shall extend 
the suspension, or revocation, or denial

c. Judicial review of the action of the department may 
be sought in accordance with the terms of the Iowa 
administrative procedures Act as set forth in chapter 
17A.

Item 20. Strike all of rule [07,D]11.64(321) including 
its subrules and insert in lieu thereof the following: 
820—[07,D]11.64(321) County treasurer’s report of 
motor vehicle collections and funds. The county 
treasurer shall file the report provided for in section 
321.153 of the Code in duplicate on the form entitled 
“County Treasurer’s Report of Motor Vehicle Collections 
and Funds.” the report shall be filed in the following 
manner:

11.64(1) Part One of the report shall be received by 
the department on or before the tenth day of the month 
following the month for which the fees were collected. A 
check or draft, payable to the Department of 
Transportation, covering the amount of total collections 
less the amount the county treasurer is entitled to retain, 
shall be submitted along with Part One of the report.

11.64(2) Upon determining that the report is in 
proper order, the department shall send a receipt to the 
county treasurer’s office for the amount remitted to the 
department.

11.64(3) Part Two of the report shall be retained by 
the county treasurer.

This rule is intended to implement section 321.153 of 
the Code.

[Filed 10/10/78, effective 12/6/78]
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A notice of intended action for the amendment of these 
rules was published in the August 23, 1978, Iowa 
Administrative Bulletin. The transportation commission 
approved the amendment to these rules on October 3, 
1978. The amendment to these rules is to be published as 
adopted in the November 1, 1978, Iowa Administrative 
Bulletin and Supplement to the Iowa Administrative 
Code to be effective December 6,1978. The amendment to 
these rules is identical to the one published under notice 
except that a clarifying sentence was added to Item 16 
upon the suggestion of the Administrative Rules Review 
Committee.

[Published 11/1/78]
EDITOR’S Note.- For replacement pages for IAC, see IAC 
Supplement, 11/1/78.

TRANSPORTATION, 
DEPARTMENT OF[820]

07 MOTOR VEHICLE DIVISION

Pursuant to the authority of section 307.10 of the Code, 
rules 820—[07,D] chapter 11 entitled “Vehicle 
Registration and Certificate of Title” are hereby 
amended.

Item 1. Chapter 11 is amended by adding rule 
[07,D]11.19(321) as follows:
820—[07 D]11.19(321) Temporary use of vehicle 
without plates. A person who acquires a vehicle which is 
currently registered, who has not been assigned 
registration plates which may be displayed on the vehicle, 
may operate or permit the operation of the vehicle not to 
exceed seven days from the date of purchase or transfer 
without registration plates displayed thereon, subject to 
the following conditions:

11.19(1) A valid inspection sticker shall be attached 
to the vehicle, and the owner’s copy of the inspection form 
shall be carried in the vehicle, unless the vehicle is 
exempt from the inspection provisions of section 321.238 
of the Code.

11.19(2) The certificate of title or registration receipt 
properly assigned to the person who has acquired the 
vehicle, or a photocopy thereof, or a bill of sale conveying 
ownership of the vehicle to the person who has acquired 
the vehicle, shall be carried in the vehicle.

11.19(3) The inspection form and ownership 
evidence provided for in this rule shall be shown to any 
peace officer upon request.

This rule is intended to implement section 321.46 of the 
Code, as amended by Acts of the Sixty-seventh General 
Assembly, 1977 session, chapter 103, section 16.

Item 2. Strike all of rule [07,D]11.53(321) and insert 
in lieu thereof the following:
820—[07,D]ll.53(321) Validation stickers and 
gross weight emblems. Validation stickers and gross 
weight emblems shall be attached to each registration 
plate in the following manner:

11.53(1) Validation stickers shall be attached to the 
lower right hand corner of each plate.

11.53(2) Gross weight emblems shall be attached to 
the lower left hand corner of each plate.

This rule is intended to implement section 321.34 of the 
Code, as amended by Acts of the Sixty-seventh General 
Assembly, 1977 session, chapter 103, section 10.

[Filed 10/10/78, effective 12/6/78]
A notice of intended action for the amendment of these 

rules was published in the August 23, 1978 Iowa 
Administrative Bulletin. The transportation commission 
approved the amendment to these rules on October 3, 
1978. The amendment to these rules is to be published as 
adopted in the November 1, 1978. Iowa Administrative 
Bulletin and Supplement to the Iowa Administrative 
Code to be effective December 6,1978. The amendment to 
these rules is identical to the one published under notice.

[Published 11/1/78]
EDITOR’S Note: For replacement pages for IAC, see IAC 
Supplement, 11/1/78.
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AGRICULTURE DEPARTMENT[30]
At its October 10th meeting the Administrative Rules 

Review Committee voted the following objection:
The Committee objects to subrule 30—16.151(3) 

on the grounds that it is arbitrary. The subrule 
relates to release from quarantine for Aujeszky’s 
disease, and the Committee feels the subrule to be 
arbitrary in that it does not allow a producer to . 
vaccinate swine at or before the time of sale and

then transport them into a quarantined herd. This 
restriction will pose a serious problem to producers 
who have an excess number of bred sows ready to 
farrow; without the ability to vaccinate and move 
these additional animals, their sales price will be 
considerably reduced. The Committee requests that 
the department amend the subrule to allow for such 
vaccination and movement.

These rules are filed emergency and appear in the 9-20- 
78 issue of the Iowa Administrative Bulletin at page 444.

DELAYS
EFFECTIVE DATE DELAY

[Pursuant to §17A.4(5)]

AGENCY RULE DELAYED

City Finance[230] 4.2 Delayed up to 70 days from 11/8/78



IAB 11/1/78 EXECUTIVE DEPARTMENT
In the Name and By the Authority of the State of Iowa

Jlxecuthie (©rber ^Number 32

the use of sick leave by state employees together with its attendant 
costs and disruption of service is a serious concern of all state 
agencies; and

substantial reduction in sick leave use has been realized with the 
reduction of six leave from thirty days per year to eighteen days per 
year combined with the addition of unlimited sick leave accrual; and

there is a need for a program which would provide an additional 
incentive for all state employees to conscientiously limit use of their 
sick leave;

Chapter 79, laws of the 67th General Assembly, 1978 Session (also 
known as Senate File 2247) recognized such a need and provides that 
the Governor implement a vacation allowance provision in con
junction with a sick leave program;

Nnlu, (D|i'rcfurc, 3, Robert D. Ray, Governor of the State of Iowa, do hereby 
establish the following sick leave program to be effectiveMuly 1, 1978:

1. All eligible state employees who do not use sick leave for a full 
calendar month may elect to have one-half day (4 hours) added 
to their accrued vacation account in lieu of adding one and one- 
half days (12 hours) to their accrued sick leave account.

2. Eligible employees are those permanent, full-time state 
employees

a. who have accumulated a minimum of thirty days (240 
hours) in their sick leave account; and

b. who are not covered by a collective bargaining agreement 
negotiated under chapter 20 of the Code of Iowa; and

c. who are not employees holding faculty rank within the 
institutions governed by the Board of Regents and not 
otherwise eligible for accrued vacation.

3. Employees who have made an election pursuant to this 
Executive Order will be allowed to accumulate up to an ad
ditional 12 days (96 hours) beyond twice their annual vacation 
and unscheduled holiday entitlement.

4. The State Comptroller is directed to promulgate all necessary 
procedures for the implementation of this sick leave program.

This Executive Order shall remain in effect until such time as 
legislation providing credit for the compensation of employees who 
have accrued sick leave is enacted.

■ M-.i/.

/s ' Melvin D. Synhorst

3u (Ti'etinumy JUlu'rruf, I have here
unto subscribed my name and caused the 
Great Seal of the State of Iowa to be 
affixed. Done at Des Moines this 31st 
day of July in the year of our Lord one 
thousand nine hundred seventy-eight.

________ Isl Robert D. Ray________

3Ml]creaB,

JUltereaB,

USlji'ri'aa,

JUlu-ri-aB,
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EXECUTIVE DEPARTMENT (cant’d)

PROCLAMATIONS
Robert D. Ray, Governor of the State of Iowa, proclaimed the following:

Career Education Week........................................ ............. .................................................. October 8 - 14, 1978
Iowa Fire Prevention Week...........................................................................................................October 8 -14, 1978
State Conference on Career Education........................................................................................ October 12 - 13, 1978
Cerebral Palsy Week................................................................................................ ...................... October 9 - 14, 1978
Columbus Day..................;.............................................................................. ....................................  October 12, 1978
Myasthenia Gravis Week____;............................................................  October 16 - 23, 1978
Surgical Technologist Week.............................................................................................................October 22 - 28, 1978
Career Guidance Week...................................................................................     November 5 - 11, 1978
Iowa Safety Week........................................................................................................................November 13 - 17, 1978
National Diabetes Month........................................ .............................................................................. November, 1978
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NOTE: .'Copies of these /opinions may be obtained from the 
Supreme Court, State House', Des Moines, Iowa 50319 , for 
a fee of 40 cents per page.

No. 61195. GIBSON v. DEUTH.
Appeal from Black Hawk District Court, Roger F. Peterson, 

Judge. Affirmed on Dauth's appeal; reversed on Gibson's cross
appeal and remanded with directions. Considered by Reynoldson, 
C.Jr, and LeGrand, Rees, Uhlenhopp and Harris,' JJ. Opinion by 
Reynoldson, C.J. (9 pages $3.60)

V

' Both parties appeal judgment awarding defendant costs only 
in retrial of action for accounting.of partnership assets. 
OPINION HOLDS: I. This action for an accounting is equitable
in nature, and our review is de novo. II. The trial court's 
reception and use of evidence of fees and expenses wholly 
attributable to work done by the remaining partner after 
dissolution was error. III. Plaintiff should have judgment 
against defendant for the balance of $4244.72 in pre-dissolution 
profits which were net paid to him.

No. 614'25. STOCKBURGER v. ROBINSON.
Appeal from Plymouth District Court, George F. Davis, Judge 

Appeal dismissed. Considered by Reynoldson, C.J., and LeGrand, 
Rees, Uhlenhopp and Harris, JJ. Opinion by Reynoldson, C.J.

(3 pages $1.20)

Plaintiff husband appeals from pretrial dismissal of his 
action against municipality for failure to comply with claim 
notice provision. OPINION HOLDS: I.' The finality of the
order appealed from is always examined by the court because it 
is jurisdictional. II. We have concluded that appellant's 
claim is "dependent upon or.intertwined with" his co-plaintiff's 
claim against the same defendant; this test is applicable, in 
this situation involving multiple plaintiffs; we do not view 
the ruling appealed from as a final decision; it follows we 
have no jurisdiction to proceed and must dismiss the appeal.

No. 61146. CITIZENS FIRST NATIONAL BANK v. HOYT.
Appeal from Monroe District Court, L. R. Carson, Judge. 

Reversed and remanded with directions. Considered by 
Reynoldson, C.J., LeGrand, Rees, Uhlenhopp and Harris, JJ.
Per Curiam. (10 pages $4.00)

Defendant Hoyt appeals from'judgments in favor of 
plaintiff on a loan agreement and promissory note, and in 
favor of defendant-appellee Koffman on cross-petition. OPINION 
HOLDS: This case is reversed to enable the trial court to
properly pass upon the appellant's motion to amend and enlarge 
findings under rule 179(b) as interrelated with rule 118, R..C.P., 1 
which requires separate rulings on separate grounds.

No. 60920. FRITZ V. IOWA STATE HIGHWAY COMMISSION.
Appeal from Des Moines District Court, William S. Cahill, 

Judge. Affirmed. Considered en banc. Opinion by Rees, J.
(17 pages $6.80)

Defendant, Iowa State Highway Commission, appeals from 
trial court order overruling its motion for a new trial, and 
to set aside jury verdict for diminution of value of plaintiff's 
leasehold interest in land condemnation proceedings. OPINION 
HOLDS: I. The provisions of §§ 562.5 and 562.6, The Cede, are
not determinative of the length of this oral farm tenancy when 
terms of the covenant between plaintiff and his lessor would 
renew the lease beyond the statutory period; only the plaintiff 
and his lessor had standing to assert the statute of frauds,
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SUPREME COURT (eont’d)and they did not, so the statute of frauds cannot be asserted 
in this action by the highway commission. II. It is unlikely 
that the commission was prejudiced by the admission of evidence 
concerning the reduction in the fair market value of plaintiff's 
personal property damaged or reduced in value by the condemnation 
since the jury chose not to return the verdict form which 
provided for an allowance for damages for the reduction in 
value of plaintiff's personal property. III'. The trial court 
did not err in admitting evidence of the intrinsic value of the 
leasehold to the plaintiff. IV. In the light of the 
instructional safeguards and the nature of the evidence 
tending to show the value of the remainder of the lease
hold, there was no abuse of discretion in overruling the 
defendant's motion in limine by which it sought to prohibit 
plaintiff from presenting evidence of specific costs of 
equipment to offset the detriment or burden.caused by the 
condemnation. V. The trial court did not err in sustaining 
plaintiff's motion in limine and thereby prohibiting defendant 
from advising the jury of the amount that the owner of the 
fee title of the parcel condemned had been previously 
compensated in separate proceedings. VI. Since three jurors' 
affidavits tendered by defendant in support of its motion for 
new trial relate to matters discussed in arriving at the 
verdict, - rather than actual happenings in the jury room, the 
trial court properly refused to sustain defendant's motion 
for new trial.

No. 615^8. BLOOM v. ARROWHEAD AREA EDUCATION AGENCY.
Appeal from Buena Vista District Court, Richard W. Cooper, 

Judge._Reversed. Considered by Uhlenhopp, P.J., McCormick, 
Allbee, McGiverin and Larson, JJ. Opinion by McCormick, J-.

(8 pages .$3.20)
The trial court held that defendant Arrowhead Area 

Education Agency failed to adopt and file with the state depart
ment of public instruction (DPI) a tentative plan for 
reorganization of area school districts before approving a 
specific reorganization proposal for submission to election and 
set aside the election order. Defendant agency appeals.
OPINION HOLDS: A tentative plan was not necessarily required
to include a proposed reorganization of districts in the area; 
Arrowhead's tentative plan substantially complied with § 275-5, 
The Code, 1977, the sixty-day period after a specific proposal 
was presented defined the deadline by which a tentative plan had 
to be filed but did not preclude an earlier filing; Arrowhead 
did not act illegally in approving the Sioux Rap'ids-Rembrandt 
merger proposal for submission to the voters in the affected 
districts; the trial court erred in sustaining the writ of 
certiorari.

No. 1)1236. CURTIS v. BOARD OH SUPERVISORS.
Apoeal from Clinton District Court, •!,. D. Curstonsen, Judge. 

Affirmed. Considered by Uhlenhopp, l’.J . , McCormick, All bee, t
McGiverin and I,arson, J J. Opinion by McCormick, J. (6 pages $2.^

Plaintiffs, alleging they are residents of Clinton County, 
filed a petition for writ of certiorari attacking, a resolution 
of the defendant Clinton County barird of supervisors expressing 
its preference regarding the placement of an overpass on a 
proposed north-south freeway. The trial court-'::- ruling, denying 
the -petition will be considered a judgment dismissing the 
petition under rule 104(b), Rules of Civil Procedure. OPINION 
HOLDS,: Exclusive jurisdiction was in the state Department of
Transportation to determine the location of the overpass; the 
board's resolution does not decide the issue and is not 
reviewablc in certiorari as a judicial function.

Mo. 60913. STATE v. KIRK.Appeal from Polk District Court, Norman Elliott, Associate 
Judge. Appeal dismissed. Considered by Reynoldson, C.J. ,
LeGrand, McCormick, McGiverin and Larson, JJ- Ptr Curiam.5 (2 pages $ .80)

State appeals acquittal of defendant on charges of violating 
the ooen meetings law, chapter 28A, The Code. OPINION HOLDS:



SUPREME COURT 653IAB 11/1/78

SUPREME COURT (cord’d)
case only upon a finding of invalidity of an ordinance or 
statute; the initial appeal is to the district court,

- § 762.93, The Code; this procedure was not followed here; we
are without jurisdiction and must dismiss this appeal on our 
own motion.
No. 61259. STATE v. LINT.

Appeal from Wright District Court, Albert Habbab and 
Russell J. Hill, Judges. Affirmed. Considered by Uhlenhopp,
I’.J., McCormick, Allbee, McGiverin and Larson, JJ. Opinion by 
McGiverin, J. (6 pages $2.90)

The defendant appeals his conviction of robbery without 
aggravation on the sole ground that trial court erred in refusin : 
to set aside the information. Defendant, was unindict.ed and 
incarcerated in the county jaii at the time the grand jury was 
in session, but the grand jury did not inquire into his case.
He alleges its failure to do so required the subsequently filed 
information to be-set aside. OPINION HOLDS: Defendant has no
federal constitutional right to be indicted by a grand jury - 
rather than being charged by county attorney's information; 
similarly there is no state constitutional right to a grand jury 
indictment; the language in sections 771.1 and 771.2(1), The 
Code 1977, which require the grand jury to inquire into all 
indictable offenses committed within the county and into the ca>e? 
of all persons in the'county jail who are charged and not 
indicted does not impose a mandatory duty on the grand jury 

^ to indict the defendant when considered with section 769.2 which
gives the county attorney the concurrent right to "file with 
the clerk of the district court, upon approval by a district 
judge. . .an information charging a person with an indictable 
offense."
No. 61195.' ABRISZ v. PULLEY FREIGHT LINES, INC.

Appeal from Polk District Court, Kay A. Fenton, Judge.
Affirmed. Considered by Reynoldson, C.J., and LeGrand, Rees,
Uhlenhopp, and Harris, JJ. Opinion by LeGrand, J. (7 pages $2.80

Plaintiff appeals from adverse decree on claim for damages 
resulting from alleged wrongful termination of employment contract. 
OPINION HOLDS: The trial court findings that plaintiff was
discharged without malice, that her letter critical of her 
employers contained 'inaccuracies, that she held a position of 
trust, and that this trust had been destroyed by the-letter 
were supported by substantial evidence; this discharge was thus 
not violative of public policy; we do not decide 1f an . 1oyee
under an at-will contract is without ••vineily iind-'r any 
c Ireums'.l.'inces . •

Mo.- 61962. WALTON v. STOKES.
■ Appeal from Black Hawk District Court, Roger F. Peterson,

Judge. Affirmed. Considered by Reynoldson, C.J., and LeGrand,
Rees, Uhlenhopp, and Harris,'JJ. Opinion by Harris, J.

\ (9 pages $1.60)
Plaintiff seeks recovery under our dram shop act, § 123.92, Tf 

Code, for. injuries sustained in an altercation at defendant's 
lounge in Waterloo. Defendant brings this interlocutory appeal 
from the trial court's ruling on a motion to adjudicate law points 
that' there is no requirement to show the causal connection between 
the fact of plaintiff's injury and the serving of the third person \pc 
shot him. Opinion Holds: The trial court was right in its holding
that there is no requirement,, in a dram shop case, for a plaintiff 
to shot; the serving of intoxicating liquor was a proximate cause 
of his injuries by the intoxicated person.
Ho. 61229-. STATE v. HEPBURN.

Appeal.from Polk District Court, Ray A. Fenton, Judge. 
Affirmed. Considered by Reynoldson, C.J., and LeGrand, Rees, 
Uhlenhopp, and Harris, JJ. Opinion by Harris, J. (7 pages $2.80)

Defendant appeals his conviction of operating a motor vehicle 
while under the influence, of an. Intoxicating beverage, second 
offense, in violation of §321.281, The Code. Opinion Holds:. I.
An instruction stating that evidence concerning the manner in whicr 
defendant operated his motor vehicle should be given such weight 
as the jury thinks it should be given did not unduly emphasize the
manner in v/hinh he was ririvintr at. t-.he Hmo of hi q anrAcf TT
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SUPREME COURT (cont’d)
Section 785.16, The Code, 1977, (since repealed and readopted as 
§ 813.2, rule.18(9), The Code, 1977, Supp.), which provides for a 
bifurcated trial on the charge of being a repeat OMVUI offender, 
did not unconstitutionally deny defendant due process when he was 
tried by the sa,me jury that had convicted him on' the OMVUI’ charge; 
allowing this procedure was not an abuse of the trial court's dis
cretion.

No. 60710. KAUZLARICH v. KAUZLARICH. '
Appeal from Appanoose District Court, Charled N. Pettit, Judge. 

Affirmed. Considered by Rees, P.J., and Uhlenhopp, Harris, Allbee, • 
and Larson, JJ. Per Curiam.. (3 pages $1.20)

Petitioner appeals from provision of a marriage dissolution 
decree. Opinion Holds: I. Error was not preserved on petitioner's
complaint that a court reporter was not called to report the.eviderce 
following settlement of the case. II. We see nothing improper or 
inequitable in the division of the real estate between the parties 

. on the 50-50 basis, stipulated to, and decreed by the court.
NoT 61687. COMMITTEE ON PROFESSIONAL ETHICS v. N.B. (MIKE) V/ILSO1

On review of report of the Grievance Commission. License 
suspended. Considered en banc. ’ Opinion by McGiverin, J.

(7 pages $2.80)
Respondent appeals from report of Grievance Commission in 

lawyer disciplinary proceeding. OPINION HOLDS: I. Respondent's
conduct in provoking a courthouse altercation with another 
attorney violates Ethical Considerations 1-5 and 9-2 of the Code' 
of Professional Responsibility for Lawyers and sections 610.14(1) 
and 610.24(3), The Code 1977. II. We find that respondent's 
statement to the panel of investigating judges contained 
misrepresentations of material facts concerning the courthouse 
altercation; the statement violated Disciplinary Rule 1-102(A)(4). 
III. The evidence does not substantiate Counts III and IV 
concerning respondent's dealings wit1' two clients. IV. It is 
ordered that respondent be suspended indefinitely from the 
practice of law with leave to apply for reinstatement after 
expiration of six -months from the date of this decision pursuant 
to .Supreme Court Rule 118.13.
No. 58087. AVERY v. HARMS IMPLEMENT COMPANY.

Appeal from Clay District Court, James P. Kelley, Judge. 
Affirmed in part, reversed in part and remanded for new trial. 
Considered en banc. Opinion by LeGrand, J. Dissent by 
McCormick, J; (16 pages $6.40)

Plaintiffs appeal from adverse judgments on claims arising 
out of a tractor-automobile accident in which the tractor 
'driver sustained personal injuries. OPINION HOLDS: I. Plaintiif
was denied the right to full cross-examination of the president 
of'Harrfis Implement Company; a number of objections were sus
tained on the ground that questions went beyond the scope of 
"direct examination; some objections were also sustained on the 
grounds of relevancy and materiality; we believe these rulings 
constitute reversible error. II. We see nothing wrong with 
the instruction which stated that the tractor driver was 
"required to use reasonable and ordinary care" in the use of 
the lighting equipment and that a failure to do so would 
constitute negligence. III. Plaintiff's right to challenge 
the summary judgment in favor of co-defendant International 
Harvester Company has been lost by failure to appeal within 
30 days as directed by rule 335, R.C.P., (now rule 5, Rules 
of Appellate Procedure).

No. 60917. CITY OF ELDRIDGE v. CATERPILLAR TRACTOR COMPANY..
Appeal from Scott District Court, James R. Havercamp,

Judge. Appeal dismissed. Considered by Reynoldson, C.J., 
LeGrand, Rees, Uhlenhopp and Harris, JJ. Opinion by Rees, J. 
Dissent in part by Harris, J. (12 pages $4.80)

This is an appeal by the City of Eldridge from orders of 
the trial court sustaining motions for summary judgment of 
defendants Caterpillar Tractor Company and City of Davenport 
and overruling plaintiff's motion to enlarge or amend findings
— j---- 1 .--~ t.»i rnl n 1 7Q . Rl11 of Civi. 1

IAB 11/1/78



IAB 11/1/78 SUPREME COURT

SUPREME COURT (cont’d)
Procedure. The notice of appeal was filed within 30 days of 
the order overruling the motion for enlargement and amendment 
of findings and conclusions under rule 179(b), but more than 30 
days after the order of the trial coort sustaining defendants' - 
motion for summary judgment. OPINION HOLDS: A rule 179(b)
motion was not available to plaintiff because the sustaining 
of a motion for summary judgment is a determination that 
there are no issues of material fact, and that the moving 
party is entitled to judgment as a matter of law, and that 
there are no findings of fact which could be amended or 
enlarged; the notice of appeal was therefore not timely, more 

, than 30 days having passed since the sustaining of the motion 
for summary judgment before the appeal was taken. DISSENT IN 

• PART ASSERTS: I. The appeal in this case was timely. II. On
the merits I do not believe the plaintiff city can prevail; 
summary judgment was therefore proper.

No. 61013. CORNING LABORATORIES, INC. v. .DEPARTMENT OP REVENUE.
Appeal from Black Hawk District Court, Karl Kenline, Judge. 

Reversed and remanded. Considered en banc. Opinion by LeGrand, 
j. (8 pages $3.20)

Department of Revenue appeals from ruling holding sales tax 
imposed against appellee corporation on testing services performe 
for out-of-state customers is invalid. OPINION HOLDS: We
believe Corning has failed to show an unconstitutional inter
ference with interstate commerce; there is no evidence that any 
other state has attemptedvto tax the use of the information 
contained in Coming's laboratory test reports; neither is there 
any proof as to the extent to which Corning has.dealings to those 
states which permit such a tax; this does not meet the test of 
demonstrating multiple taxation; Iowa may validly impose a sales 
tax on the services performed by Corning wholly within this 
state for out-of-state customers; such •services are not ('Kempt

d •

under § ;l22 . 5(.1) , The Code.

No. 60960’.. RICHARDS v. IOWA STATE COMMERCE COMMISSION.
Appeal from Madison District Court, Maynard J. V. Hayden, ’ 

Judge. Reversed. Considered en banc. Opinion-by Uhlenhopp, J. 
(15 pages $6.00)

This is an appeal by the Iowa Stat.e Commerce Commission and 
the intervenor utility companies from the district court's 
dismissal of the third petition of Iowa Power & Light for an 
electric transmission line franchise.’ William H. Anstey and other; 
and Dorothy Stortenbecker and others cross-appeal from other 
portions of the district court's ruling. OPINION HOLDS: I. A
party seeking judicial review of intermediate agency action under 
§ 17A.19(1), The Code, must show compliance with the sections > 
provisions in particular that both (1) adequate administrative 
remedies have been exhausted .and (2) review of the final agency 
action would not provide an adequate remedy. II. Examination 
of the present case indicates that judicial reviev; of the final 
agency action would provide appellees with an adequate remedy.
III. Appellees may not- seek judicial review in the absence of 
statutory authorization even though lack of agency jurisdiction 
is alleged when the trial court's review, encompassing findings 
of disputed facts, deals with the merits of the controversy and 
is not a review of undisputed facts showing no jurisdiction by 
the agency as a matter of law; the trial court erred in enter
taining judicial review of this intermediate agency action.

No. 60660. STATE v. HUEMPHREUS.
Appeal from Johnson District Court, Ansel J. Chapman, Judge. 

On Review from Court of Appeals. Affirmed. Considered by 
Reynoldson, C.J., LeGrand, Ree's, Uhlenhopp, and Harris, JJ.
Opinion by LeGrand, J. (13 pages $5-20)

Defendant appealed from District Court judgment sentencing 
hirn to a term of not more than eight years in the penitentiary 
following his conviction of manslaughter. The Court of Appeals 
affirmed the judgment and we granted further review. OPINION 
HOLDS: The sole issue presented concerns the trial court's
instruction on self-defense; defendant's principal complaint 
is that the instruction fails to allow him the benefit of an 
attempted, as well as actual, withdrawal from hostilities; the 
gist of either withdrawal or attempted withdrawal is notice to

655
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SUPREME COURT (cord’d)one's adversary; defendant, the initial aggressor, neither said 
nor did anything'furnishing reasonable grounds for notice to 
his adversary that the danger was past 'and combat was ende.d; 
we doubt defendant was entitled to a withdrawal-from-combat 
instruction at all; certainly the one given was as favorable 
as he could reasonably hope- for.

No. 60537. JOHNSON v. MILLER.
Certiorari to Polk District Court, Theodore H. Miller-, Judge. 

Writ annulled. Considered en banc. Opinion.by Harris, J.
(5 pages $2.00)

We granted certiorari to test rule 26(f)(7), a local court 
rule of the fifth judicial district- in Iowa; which requires a 
criminal defendant to give pretrial notice of certain 
affirmative defenses. Petitioner, a criminal jdefondant, was 
confronted with the rule in preparing her defense. Petitioner 
argues the trial court lacked ,the constitutional and statutory 
power to adopt the rule because it denies her equal protection, 
due process-, the right to a fair trial, , and violates her privilege 
against self-incrimination under our own and the federal 
constitutions. OPINION HOLDS: I. The judges of the fifth
judicial district had the inherent power to enact local court 
rule 26(f)(7) as a procedural rule; the rule did not violate 
any statute nor offend against any constitutional rights of the 
petitioner. II. The: petitioner did not, prior to petitioning ' 
for the writ of certiorari, raise her reciprocal notice and 
discovery rights; nevertheless appl leal, ion of local court rule 
26(f)(7) must 'accord her -those rights .if .she so demands.
No. 61180. SCIESZINSKI v. CITY OK WILTON, <;t- al.

Appeal from Muscatine District Court, Max V/erl ing, Judge . 
Affirmed. Considered by Uhlenhopp, P.J., McCormick, Allbee, 
McGiverin, and Larson, JJ. Opinion by Uhlenhopp, J. (6 pages 
$2.HO) . - -

The plaintiff appeals from the holding of the district court 
that his action for wrongful imprisonment is barred by the sec. 
6l3A.5j The Code, since it was not properly commenced within the 
six month period from the incident in. question.' Prior to the 
end of that period, plaintiff filed the petition along with a 
motion together with an ex parte court order, requiring the ~ 
clerk to .seal the petition, motion, order and original notice. 
OPINION HOLDS: ,1. The officer and city raised the limitations1 
question in their answer. II. A party may not intentionally 
bury an action until a later date.and then escape the bar of 
an intervening limitations statute on the ground that the. petition 
itself was technically "fjled" before the limitations period 
expired; under rules 48 and 49, Rules of Civil Procedure, the 
plan for starting actions contemplates, prompt service so that 

' ordinarily the defendants will promptly learn of the action', but 
this objective is defeated if the plaintiff intentionally makes 
its accomplishment impossible; in these circumstances the filing 
of the petition was not enough alone to toll the statute of 
limitations.
No. 60231. ARCHIE'S STEAK INC, v. ROSENTHALL & SONS.

Appeal from Woodbury District Court, D. M. Pendleton, Judge. 
Plaintiffs' Notion for Leave to' Cross Appeal Denied. Defendants.' 
Cross Appeal Dismissed. Considered by Uhlenhopp, P.J., McCormick 
Allboe', McGiverin and Larson, JJ. Opinion by Uhlenhopp, J.
(7.pages $2.80)

Plaintiffs appeal challenging the granting of defendants' 
motion for new trial, and defendants cross-appeal challenging 
the overruling of their motion for judgment notwithstanding 
the verdict. This.court dismissed plaintiffs' appeal for 
failure to comply with some of the rules of this court. Defen
dants then proceeded with their cross appeal. OPINION HOLDS:

.1. We see no reason to change our original dismissal of plain
tiffs' appeal; we accordingly deny plaintiffs' "motion for leave 
to cross appeal." II. The trial court order overruling 
defendants' motion for judgment notwithstanding verdict was not 
a final judgment; the grant of new trial was appealable, and 
when plaintiffs appealed from that order defendants were thereby 
enabled to cross-appeal from_the denial of their motion not-
--- J- l- — t J J „ ^ ^ •' ^ I- • i.iUnn 4- Vi ft ft! ft 4 Pf ft I o « 1 • .n n
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SUPREME COURT (cont’d)
dismissed, there was no longer an appeal from a final judgment 
to give this court jurisdiction over the defendants' cross
appeal; the dismisal of the' plaintiff s'1 appeal revived the 
defendants’ 30-day right to seek permission to take an inter
locutory appeal; however, the defendants did not exercise their 
right to seek permission to appeal; therefore we have no 
jurisdiction to entertain defendants' cross-appeal.

No. 61375- SULLIVAN v. SKEIE PONTIAC, INC.
Appeal from Story District Court, George G. Fagg, Judge. 

Reversed and remanded. Considered by Uhlenhopp, P.J., McCormick, 
Allbee, McGiverin, and Larson, J-J. Opinion by Uhlenhopp, J 
(8 pages $3.20)

Plaintiff in automobile accident case appeals from judgment 
for defendant notwithstanding verdict. OPINION HOLDS: I.
Noncompliance with § 321.238, requiring safety Inspection of 
vehicles at the time of their sale, results in retained ownership 
responsibility under the owner's liability statute, § 321.493, 
on the part of the seller. II. In order to put teeth into 
§ 321.238, we hold that when a car does not have a valid inspectior 
cert!ficate affixed but a seller sells and transfers it anyway in 
violation, of § 321.2380 9)', he does so at his own peril insofar 
as owner's liability is concerned; under such eireurnst ance:; we 

■ consider the seller to be an owner under 5 321. *193.

No. 2-60914. IN HE THE MARRIAGE OF FLORKE
Appeal from Woodbury District Court, David J., Blair, Judge. Affirmed as 

modified. Considered cn banc. Opinion by Alihee, J. (5 pJges $2.00)

Petitioner appeals from economic provisions of dissolution decree. OPINION 
HOLDS: I. W'e affirm trial court's allocation of property rights and financial
obligations, subject to three modifications: (1) the husband should not he required to pay 
the wife's utility bills; (2) the sale of the parties' residence and division of the proceeds 
of that sale should occur when the youngest surviving child attains majority or 
graduates from high school, rather than when the mortgages are paid off; and (3) when 
the house is sold, the husband's alimony obligation will increase from $20 to $50 per 
week to reflect the fact that all of the husband's other obligations will have expired. II. 
The trial court imposed'on the husband an obligation, which we do not disturb, to make 
payments on the mortgages against the parties' house; however, trial court sought to 
enforce this obligation by ordering the husband to deliver a quit-claim deed for his 
interest in the premises to an escrow agent,'who in turn is to deliver the deed to the 
wife in the event of the husband's substantial failure to meet his mortgage obligations; 
this enforcement mechanism is improper..

No. 2-61112. CRANE V. FULTON
Appeal from Lucas District Court, Robert O. Frederick, Judge. Appeal 

dismissed. Considered by Rees, P.J.,. and McCormick, Allbec, McGiverin and Larson, 
JJ. Opinion by Allbee, J. . (4 pages $1.60)

Plaintiff, acting in his capacity as Executive Director of the Iowa Department of 
Environmental Quality, appeals the district court order dismissing a petition brought 
under S -155B.25, The Code, demanding that each defendant be fined $1500 for burning a 
building in violation of a DEQ rule. OPINION HOLDS: This court has no jurisdiction 
because the amount in controversy is less than $3000 and the trial judge did not certify 
the cause for appeal.

No.-2-61248: FIRST FEDERAL STATE BANK V. THE TOWN OF MALVERN.
Appeal from Mills District Court, Paul 11. Sulhoff, Judge. Reversed on surety's 

appeal, affirmed on bank's cross-appeal, and remanded. Considered en banc. Opinion bv 
Allbee. J. "* (7 pages $2.80)

Contractor's surety appeals and plaintiff bank cross-appeals from judgment 
awarding assignee-bank of public works contractor the earned but unpaid progress 
payments and granting balance of fund to surely. OPINION HOLDS: I. Because the 
contractor could have no possible claim to any fund beyond the earned but unpaid 
progress payments, and because the surety, through the town, had a right to all contract 
payments unearned by the contractor, we affirm on the assignee-bank's cross-appeal. II. 
Section 573.15 refers only to the claims of materialmen; the section simplv has no 
application to a dispute between the town and the contractor over progress payments 
which are earned before the contractor's default; the town of Malvern had the right to 
keep the earned but unpaid progress payments when the.excess cost of completion was 
greater than those earned payments; because any dispute between town and contractor 
would therefore be resolved in the town's favor, the surety, as the to’wn's subrogee, must 
prevail; on remand trial court shall enter judgment for the entire fund of unpaid 
progress payments in favor of the surety.
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Nq. 2-60731. HARTMAN V. MERCED AREA VI COMMUNITY COLLEGE.

Appeal from Hardin District Court, Russell J. Hill, Judge. Reversed. Considered 
by Rees, P.J.. MeCormiek, Allbee, McGiverin and Larson, JJ. Opinion by Allbee, J.

(10 pages $4.00)
Plaintiff brought this action to contest his discharge from a teaching position. 

The district court found that declining enrollment and the deterioration of a school 
district's financial position are "good cause" for the dismissal of a teacher under 
§ 279.24, The Code 1973, and dismissed the petition. Plaintiff appeals. OPINION 
HOLDS: L The history of the statute does not support defendant's contention that the 
absence of "other" in the statute's general provision is significant. II. The phrase "any 
good cause" in § 279.24 takes 'meaning from the specifics which precede it and refers 
only to personal faults of the teacher. III. The statutory scheme indicates legislative 
intent was for "good cause" in § 279.24 to refer only to factors personal to the teacher. 
IV. The. court expresses no opinion regarding the meaning of "just cause" in chapter 279 
as amended subsequent to this action's initiation.

Ho. 2-61569. FRANKLIN MANUFACTURING CO. v. IOWA CIVIL RIGHTS 
COMMISSION.

Appeal from Greene District Court, M. D. Seiser, Judge. 
Reversed and remanded. Considered en banc. Opinion b.y- LeGraiid,
J. Dissent by Harris, J. (1 ^ pages $5-60)_

The Iowa Civil Rights commission appeals from the decree 
denying its claim'of employment sex discrimination b.y Franklin 
Manufacturing Company. In this case two employees were denied 
disability benefits under Franklin's group insurance plan when 
tho'y took maternity leaves from their employment. OPINION HOLDS: 
I. In interpreting the Iowa Civil Rights Act, Iowa courts are not 
bound by federal decisions interpreting the federal civil rights 
act. II. Section 601A.12 provides that the Iowa Civil Rights 
Act's Drohibitions against sex discrimination and age 
discrimination do not apply "to any retirement plan or benefit 
system"; we conclude the legislative purpose and intent was to 
exempt only those plans or benefit systems relating to retirement: 
the group insurance plan involved here is not exempt from the 
provisions of the Iowa Civil Rights Act. III. Interpreting the 
Iowa Civil Rights Act to prohibit the denial of disability 
benefits for maternity leave violates neither the supremacy 
clause nor the equal protection clause of the federal 
constitution. IV.' The Labor Management Relations Ac.t, 29 U.S.C.
§ 161 et seq., does not pre-empt the field involved here and 
preclude the application of Iowa law to alter Franklin's group 
insurance program, even though the program is part of a lawful 
collective bargaining agreement; labor disputes arising out of 

■ collective bargaining agreements are usually pre-empted by federa. 
law; however, an exception to this pre-emption rule is that 
issues involving matters of vital state public policy are not 
pre-empted; equal treatment for male and female workers is a 
matter of vital state public policy; the goals of Iowa’s civil 
rights statute are (not inconsistent with the goals of the Labor 
Management Relations Act, and the federal act does not deprive 
this court of jurisdiction to hear the instant case. DISSENT 
ASSERTS: I'would affirm for the reasons expressed in my dissent
in Quaker Oats Co. v. Cedar Rapids Human Rights Commission.

No. 60982. HAWK CHEVROLET-BU.T.CK, INC. v. INSURANCE COMPANY OF 
NORTH AMERICA.

Appeal from Pottawattamie District Court, Ernest F. Hanson, 
Judge. Reversed. Considered en banc. Opinion by Uhlenhopp, J. 
Dissent by Harris, J. (7 pages $2.80)

Defendant insurer appeals from judgment for insured in 
action to recover Insurance for aircraft property damage.
OPINION HOLDS: I. Under the policy endorsement, when Jim Hawk,
.an officer of the insured, flew the plane within his ratings the 
plane was insured, and when he flew the plane beyond his ratings 
the plane was not insured; on this occasion he flev; the plane 
beyond his ratings and the insurance did not apply. II. The 
endorsement does not fall within C & J Fertilizer; an insurer does, 
not act .unreasonably if it limits its undertaking to flights 
within the pilot's ratings, and requires its insured to expect 
that flights must be within the pilot’s ratings for the insurance 
to apply. DISSENT ASSERTS: Informing the insured, prior to the
crash, that it was insured, without giving any notice of the 
suspension provision of the policy, induced an unqualified, yet
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SUPREME COURT (cont'd)
reasonable belief by the insured that it was covered for the 
crash in the present case; it is especially inappropriate to 
renounce C & J Fert. or to limit its effect in this case; under 
C & J. Fort. the issue here is not how or whether to regulate 
either the insured's or the pilot's conduct; the issue is 
whether the insured corporation had a reasonable expectation of 
insurance; I would affirm.

Mo. 60916. CAPITOL CITY DRYWALL CORPORATIOiJ v. C. 0. SMITH 
CONSTRUCTTOM COMPANY.

Appeal from Scott District. Court, James R. Havercarnp, Judge. 
Affirmed in part; reversed and remanded In part. Considered by 
Rees, P.J., McCormick, Allbee, McGiverln and Larson, JJ.
Opinion by McCormick, J. (9 pages $3-60)

Defendants appeal from judgment against them entered in 
plaintiff's mechanic's lien foreclosure action. OPINION HOLDS:
I. When, the lien claim does’not include the foreclosing 
plaintiff's entire claim from the transaction the plaintiff may 
separately plead the remainder of his claim in response to a 
defendant's pleading of set-off or counterclaim; the trial court 
did not err in refusing to strike plaintiff's amendment to the 
petition. II. The evidence ' shows that the trial court erred in 
denying, deductions of $1^0 and $960 but waswight in denying 
others. III. Since-no basis for personal judgment against the 
owners was either pled or proved the-trial court erred in entering 
personal judgment against them.

No. 61080. BOUNCER v. KIBURZ.
Appeal from Ringgold District Court, Thomas 

Reversed and remanded. Considered by Rees, P.J. 
McGiverln, and Larson, JJ. Opinion by McCormick

(7

S. Bown, 
, Harris,

Judge. 
Mc.Cormic k

, JJ. 
pages $2.80)

Plaintiffs' minor son, illegally employed by defendant in a 
type of job open only to adults, was killed in a vehicular 
accident during the course of his employment. The plaintiffs 
contacted an attorney, who obtained a worker'1 s compensation 
check for $1000 to cover funeral expenses; the attorney did not 
tell plaintiffs that worker's compensation was an exclusive remedj 
or that they had to 'choose between worker's compensation and a 
common-law remedy. When the plaintiffs brought-, the present commor 
law action for wrongful death, the defendant raised the defense 
of election cf remedies based on plaintiffs' acceptance of the 
$1000 check. The trial court found in defendant's favor and 
entered a summary judgment, from which plaintiffs appeal.
OPINION HOLDS: I. A party relying, on the doctrine of election
of remedies must establish three elements: (1) existence of two
or more remedies, (2) inconsistency between them, and (3) a choice 
of one of them: II. The first e.lement is satisfied because two
remedies exist; a 19**5 amendment to the worker's compensation 
statute extended the coverage of that statute.to illegally 
employed minors; we have previously held that this amendment 
permits but does not require illegally employed minors to resort 
to the compensation laws. III. The second element of the 
doctrine of election of remedies'is also established; when the 
plaintiffs received satisfaction on. the worker's compensation clai 
it then became inconsistent for them to seek the alternative 
common-law remedy. IV. However, the defendant did not meet 
his burden to establish the third element of the doctrine of 
election of remedies;, plaintiffs did not make an intelligent or 
intentional choice of one remedy because they were unaware that ,tl 
alternative remedy was inconsistent; the third element of the 
doctrine is not satisfied when the party sought to be bound acted 
either without full knowledge of the facts or without full 
knowledge of the correct principles of law applicable to the 
remedies involved.

m
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SUMMARY OF OPINIONS FROM THE OFFICE OF 
ATTORNEY GENERAL RICHARD C. TURNER

SEPTEMBER, 1978

CONSTITUTIONAL LAW

Item Veto, Manner of Exercise. Article III, §16, Constitution of Iowa. In exer
cising the item veto-power, the item vetoed portions of an appropriation bill do 
not have to be physically removed from the enrolled document and returned to the 
house of origin and it is sufficient if the Governor's veto message clearly identifies 
the portions,vetoed. The house of origin after entering the vetoed provision on 
its journal must proceed to reconsider it. (Haesemeyer to Redmond, State Senator, 
9-6-78) #78-9-4

COUNTIES AND COUNTY OFFICERS

Hotel and motel tax. Senate File 336, Acts, 67th.G.A. (1978). All residents of a 
county who are otherwise qualified to vote are entitled to vote on the question of 
whether a county shall impose a hotel and motel tax. (Blumberg to Synhorst, 
Secretary of State, 9-26-78) #78—9—11

ELECTIONS

Constitutional Law; United States Senator; Qualifications for Office; Inhabitancy.
Article I, §3, Clause 3, Constitution of the United States; §§43.5, 4ft.4, 44.5, 
44.6, Code of Iowa, 1977. Objections under §§44.5 and 44.6 to the primary election 
candidacy of U.S. Senator Dick Clark are inapplicable because Senator Clark is a 
candidate for nomination under Chapter 43. Moreover, such objections were not, 
timely filed. Federal constitutional qualifications for congressional office 
exclude all other qualifications and the state constitutions and laws can neither 
add to nor take away from them. A domicile once established continues until a new 
one is acquired. The word "residence" used in election statutes and in Article II, 
§1 of the Constitution means domicile. It is doubtful that a challenge to Senator 
Clark's qualifications could be successfully mounted on the ground that he is not 
a resident of Marion, Iowa or that he filed a false affidavit. (Turner to Synhorst, 
Secretary of State and Koogler, State Representative, 9-14-78) Z/78-9-8

MOTOR VEHICLES

Passenger and Freight Motor Carrier Safety Rules. §325.38, Code of Iowa,' 1977; 
Administrative Procedures Act, §820-^07,F) 4.9(325). To qualify as exempt from 
the federal safety regulations adopted in Iowa, an operation must operate wholly 
within the designated commercial zone. (Hogan to Shaw, Scott County Attorney, 
9-8-78) if 78-9-6

STATE OFFICERS AND DEPARTMENTS

Open Public Meetings. House File 2074, Acts, 67th G.A. (,1978). The new open public 
meetings law, HF 2074, effective January 1, 1979, does not suffer from the constitut
ional defects which the Iowa Supreme Court found existed in the present open meetings 
law insofar as the activities prohibited and criminal sanctions imposed are concerned. 
(Turner to Redmond, State Senator, 9-7-78) if78-9-5

General Assembly, Member Entitlement to Per Diem and Mileage. §2.10, Code of Iowa, 
J977. Members of the General Assembly who served during the 1977 session are entitled 
to per diem and expenses for the period May 20, 1977 to June 13, 1977. (Haesemeyer 
to Light, Acting Secretary of the Senate, 9-6-78) if78-9-3
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Social Services; Public Records; Abortions. §§68A.l, 68A.2, 68A.7, Code of Iowa, 1977. 
§68A.2. Any citizen has a right to examine and copy, and the news media may publish, 
all records and documents belonging to this state or any political subdivision per
taining to abortions or any other medicai services, including the names of the 
doctors, hospitals, nurses or other persons receiving public funds for such services, 
the number and kind of any such services and the amount of public funds received by 
each. Any citizen is entitled to develop therefrom statistical information pertaining 
to such things as the number, ages, sex, marital status, race or religion of patients 
treated so long as it may be drawn from the records without revealing the identities 
of those patients. The Iowa Code does not regulate conclusions which can be drawn 
from this information and,, the Department of Social Services has no recourse against 
misrepresentation by the news media or others of information it is authorized or 
required to provide. (Turner to Baker, Iowa Department of Social Services, 9-20-78) 
#78-9-10 N.

Airport Commission; Cities and Towns; Officer or Employee; Conflict of Interest.
§§330.21, 362.2(8), 362.5, Code of Iowa, 1977. No conflict of interest exists 
merely because the manager of an airport is a majority stockholder of the corpor
ation which is the fixed-base operator of the airport. Under his management contract 
with the airport Commission,"the manager is neither an officer nor an employee 
within the meaning of the conflict of interest statute. (Murray to Lightsey, 
Aeronautics Division, D.O.T., 9-1-78) #78-9-1

Child Care; Licenses. §§237A.l, 237A.2, 237A.3, Code of Iowa, 1977. A relative may" 
provide child care to any number of children within the proper relationship and not 
be required to register under §237A.3. Once a person provides care to more than six 
children outside the relationship, however, that person must comply with the regis
tration requirements. The departmental rules would apply to all children (relatives 
and nonrelatives alike)' and the total number in a facility limited. (Robinson to 
Jackson, Director, Division.of Field Operations, IDSS, 9-28-78) #78-9-13

Child Abuse Law. §§235A.l, 235A.5(1), (2), Code of Iowa, 1977; House File 2404,
67th G.A., 1978. The Child Abuse Law, Chapter 235A, as amended, does not allow 
screening of reports; An appropriate investigation of a child abuse report does not 
constitute an invasion of privacy. (Robinson to Gjirdin, Protective Services Program 
Manager, IDSS, 9-28-78) #78-9-12 ~

STATUTES .
r

Construction and Interpretation. §§4.11, 332.7, Code of Iowa, 1977. Senate File 7, 
Acts, 67th G.A. (1977) and Senate File 2107, Acts, 67th G.A. (1978). Senate File 7 
and Senate'File 2107 both amended §332.7 of the Code. Senate File 7 was effective 
from January 1, 1978 to July 1, 1978 and the Senate File 2107 was effective from 
that date on. (Haesemeyer to Redmond, State Senator, 9-12-78) #78-9-9

TAXATION

Authority of Boards of Supervisors Regarding Preparation of Assessment Rolls.
§§441.23, 441.26, 441.27, Code of Iowa, 1977. The board of supervisors has no
statutory authority to require the assessor to separately list the value of 
agricultural land and the value of each building located on such land in the 
assessment rolls sent to agricultural property taxpayers. (Griger to Schneckloth, 
State Representative, 9-8-78) #78-9-7

Sales Tax on Certain Activities of Clerks of Court. §§422,43, 606.15, Code of Iowa, 
1977. The duties performed by the Clerk of Court under §605.15 do not constitute 
the sale of tangible personal property under §422.43 when copies of documents are 
made for participants.' However, photocopies of documents made by the clerk Tor 
third persons would be subject to the Iowa sales tax. (Donahue to Greta, Hardin 
County Attorney, 9-6-78) #78-9-2

(cont’d)
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Code. 1977 Opinion Code, 1977 Opinion
2.10 78-9-3 237A.1 78-9-13
4,. 11 78-9-9 237A.2 78-9-13

43.5 78-9-8 ' 237A.3 78-9-13
44.4 78-9-8 325.38 78-9-6
44.5 78-9-8 330.21 78-9-1
44.6 78-9-8 332.7 78-9-9

68A.1 78-9-rO 362.2(8) 78-9-1
68A.2 78-9-10 362.5 78-9-1
68A.7 78-9-10 422.43 78-9-2

235A.1 78-9-12 441.23 78-9-7
235A.5(1) 78-9-12 v441.26 78-9-7
235A.5C2) 78-9-12 606.15 78-9-2
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Senate File 7 78-9-9 House File 2074 78-9-5
Senate File 336 78-9-11 House File 2404 78-9-12
Senate File 2107 78-9-9

CONSTITUTION OF IOWA -

Article III, §16 78-9-4
CONSTITUTION OF UNITED STATES

Article I, §3 
clause 3 78-9-8




