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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, Iowa Administrative Code Editor
SUBJECT: Publication of Rules in Iowa Administrative Bulletin

The Administrative Code Division uses Interleaf 6 to publish the Iowa Administrative Bulletin and can 
import documents directly from most other word processing systems, including Microsoft Word, Word for 
Windows (Word 7 or earlier), and WordPerfect.

1. To facilitate the publication of rule-making documents, we request that you send your document(s) 
as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr@legis.state.ia.us and 
kathleen.bates@legis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on each 
diskette the following information: agency name, file name, format used for exporting, and chapter(s) 
amended. Diskettes may be delivered to the Administrative Code Division, First Floor South, Grimes State 
Office Building, or included with the documents submitted to the Governor’s Administrative Rules 
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the hard 
copy returned to agencies by the Governor’s office, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previously 
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2000 WINTER EDITION

Containing: Iowa Administrative Code (updated through December 2000)
Iowa Administrative Bulletins (July 2000 through December 2000)
Iowa Court Rules (updated through December 2000)

For free brochures and order forms contact:
Legislative Service Bureau
Attn: Ms. Stephanie Runde
State Capitol
Des Moines, Iowa 50319
Telephone: (515)281-3566 Fax: (515)281-8027
lsbinfo@staff.legis.state.ia.us

Guide to Rule Making, June 1995 Edition, available upon request to the Iowa Administrative Code Division, 
Grimes State Office Building, First Floor South, Des Moines, Iowa 50319.
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To All Agencies:
The Administrative Rules Review Committee voted to request that Agencies comply with Iowa Code section 17A.4(l)“b” 

by allowing the opportunity for oral presentation (hearing) to be held at least twenty days after publication of Notice in the Iowa
Administrative Bulletin.
AGENCY HEARING LOCATION DATE AND TIME OF HEARING

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]
Housing fund,

25.2, 25.4 to 25.6, 25.8, 25.9(2)
IAB 10/17/01 ARC 1005B

Northwest Conference Room
Second Floor
200 East Grand Ave.
Des Moines, Iowa

November 6, 2001
1:30 p.m.

Community development fund— 
eligible applicants and projects,
41.1 to 41.9
IAB 10/17/01 ARC 1006B

Northwest Conference Room
Second Floor
200 East Grand Ave.
Des Moines, Iowa

November 6, 2001
2:30 p.m.

ENVIRONMENTAL PROTECTION COMMISSION[567]
Delegation of construction permitting 

authority; eligibility for tax 
certification of pollution control 
or recycling property,
1.3, 9.2, 9.4,11.2,11.6
IAB 10/17/01 ARC 1020B

Fifth Floor East Conference Room 
Wallace State Office Bldg.
Des Moines, Iowa

November 8, 2001
11 a.m.

Permits for stationary sources— 
exceptions,
22.1(2)
IAB 10/17/01 ARC 1024B

Conference Rooms 3 and 4
Air Quality Bureau
7900 Hickman Rd.
Urbandale, Iowa

November 26, 2001
1 p.m.

Title V permits,
22.105(1), 22.113(4)
IAB 10/17/01 ARC 1021B

Conference Rooms 2 to 4
Air Quality Bureau
7900 Hickman Rd.
Urbandale, Iowa

November 15, 2001
11 a.m.

Manure management plans,
65.16(2) to 65.16(5)
IAB 9/19/01 ARC 0938B

Fifth Floor Conference Room
Wallace State Office Bldg.
Des Moines, Iowa

October 17, 2001
1 p.m.

Household hazardous materials— 
disposal, collection, public 
awareness, 119.2,119.4(2), 119.7, 
144.1,144.2, 144.4; rescind ch 210; 
211.11, 211.12; rescind ch 212;
214.1, 214.7 to 214.9, 214.11
IAB 10/17/01 ARC 1022B

Conference Room 5 West
Wallace State Office Bldg.
Des Moines, Iowa

November 27, 2001
9 a.m.

Certified groundwater professionals— 
continuing education, exemption 
from examination, 134.2(3), 134.3 
IAB 10/17/01 ARC 1023B

Fifth Floor West Conference Room 
Wallace State Office Bldg.
Des Moines, Iowa

November 6, 2001
1 p.m.

Underground storage tanks— 
notification requirements, 135.3
IAB 10/17/01 ARC 1019B

Fifth Floor West Conference Room 
Wallace State Office Bldg.
Des Moines, Iowa

November 6, 2001
1 p.m.
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HUMAN SERVICES DEPARTMENT[441]
Medicaid—audiology and 

hearing aid services,
77.13, 78.14, 78.28(4)
IAB 10/17/01 ARC 1009B

Seventh Floor Conference Room 
Iowa Bldg.
411 Third St. SE
Cedar Rapids, Iowa

November 8, 2001 
10 a.m.

Administrative Conference Room
417 E. Kanesville Blvd.
Council Bluffs, Iowa

November 7, 2001
9 a.m.

Fifth Floor Conference Room 
Bicentennial Bldg.
428 Western
Davenport, Iowa

November 8, 2001 
10 a.m.

Conference Room 102
City View Plaza
1200 University
Des Moines, Iowa

November 7, 2001 
10 a.m.

Liberty Room, Mohawk Square
22 N. Georgia Ave.
Mason City, Iowa

November 7, 2001 
10 a.m.

Conference Room 3
120 E. Main
Ottumwa, Iowa

November 7, 2001 
10 a.m.

Fifth Floor
520 Nebraska St.
Sioux City, Iowa

November 7, 2001 
1:30 p.m.

Conference Room 213
Pinecrest Office Bldg.
1407 Independence Ave.
Waterloo, Iowa

November 7, 2001 
10 a.m.

INSURANCE DIVISION[191]
Audit procedures for medical claims; 

prompt payment of claims,
15.16,15.17
IAB 10/17/01 ARC 1041B

330 Maple St.
Des Moines, Iowa

November 7, 2001 
10:30 a.m.

Medicare supplement insurance 
minimum standards,
37.7, 37.24
IAB 10/17/01 ARC 1040B

330 Maple St.
Des Moines, Iowa

November 7, 2001
9 a.m.

Viatical and life settlements, 
ch 48
IAB 10/17/01 ARC 1044B

330 Maple St.
Des Moines, Iowa

November 15, 2001 
2 p.m.

Long-term care asset preservation 
program, 72.3, 72.5
IAB 10/17/01 ARC 1042B

330 Maple St.
Des Moines, Iowa

November 7, 2001 
11:30 a.m.

External review,
76.1 to 76.9

330 Maple St.
Des Moines, Iowa

November 7, 2001 
10 a.m.

LAB 10/17/01 ARC 1043B
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LABOR SERVICES DIVISION[875]
Safety standards for steel erection, Stanley Room 

26.1 1000 E. Grand Ave.
LAB 10/17/01 ARC 1003B Des Moines, Iowa

NATURAL RESOURCE COMMISSION[571]
Nuisance wildlife control, Fourth Floor East Conference Room

ch 114 Wallace State Office Bldg.
IAB 10/3/01 ARC 0995B Des Moines, Iowa

PROFESSIONAL LICENSURE DIVISION[645]
Marital and family therapists and Fifth Floor Board Conference Room

mental health counselors—licensure, 
discipline, fees, chs 30, 31; 32.6, 
32.10; chs 33, 34 
IAB 10/3/01 ARC 0987B

Physical therapists—licensure, 
discipline, fees, chs 200 to 202; 
203.2, 203.5, 203.8, 203.9; ch 204 
IAB 10/3/01 ARC 0990B

Occupational therapists—licensure, 
discipline, fees, chs 205, 206; 207.2,
207.5, 207.8, 207.9; chs 208, 209 
IAB 10/3/01 ARC 0989B

Athletic trainers—licensure, 
discipline, fees, chs 349, 350;
351.6, 351.10; chs 352, 353 
IAB 10/3/01 ARC 0988B

Lucas State Office Bldg. 
Des Moines, Iowa

Fifth Floor Board Conference Room 
Lucas State Office Bldg.
Des Moines, Iowa

Fifth Floor Board Conference Room 
Lucas State Office Bldg.
Des Moines, Iowa

Fifth Floor Board Conference Room 
Lucas State Office Bldg.
Des Moines, Iowa

PUBLIC HEALTH DEPARTMENT[641]
Communicable diseases, ICN Room, Sixth Floor

1.1,1.3(1), 1.5(1), 1.9 Lucas State Office Bldg.
IAB 10/3/01 ARC 0998B Des Moines, Iowa
(ICN Network)

Carpentry Room
Western Iowa Tech. Comm. College 
801 E. Second 
Ida Grove, Iowa
Room 130A, Schindler 
University of Northern Iowa 
23rd and Hudson Rd.
Cedar Falls, Iowa

Room 60, Larson Hall 
Muscatine Community College 
152 Colorado St.
Muscatine, Iowa

November 7, 2001 
10 a.m.

November 7, 2001 
9 a.m.

October 23, 2001 
9 to 11 a.m.

October 23, 2001 
9 to 11 a.m.

October 23, 2001 
9 to 11 a.m.

October 23, 2001 
1 to 3 p.m.

October 31, 2001 
11 a.m. to 12 noon

October 31, 2001 
11 a.m. to 12 noon

October 31, 2001 
11 a.m. to 12 noon

October 31, 2001 
11 a.m. to 12 noon
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PUBLIC HEALTH DEPARTMENT[641] (Cont’d)

Reportable diseases or conditions, 
1.3(1)
IAB 10/3/01 ARC 0997B
(See also ARC 0999B)
(ICN Network)

Maternal deaths,
5.1 to 5.3
IAB 10/3/01 ARC 0996B

State medical examiner,
126.1 to 126.3
IAB 10/3/01 ARC 0985B

County medical examiners, 
ch 127
IAB 10/3/01 ARC 0983B

ICN Room, Sixth Floor 
Lucas State Office Bldg. 
Des Moines, Iowa

Carpentry Room
Western Iowa Tech. Comm. College 
801 E. Second 
Ida Grove, Iowa

Room 130A, Schindler 
University of Northern Iowa 
23rd and Hudson Rd.
Cedar Falls, Iowa

Room 60, Larson Hall 
Muscatine Community College 
152 Colorado St.
Muscatine, Iowa

Conference Room 518 
Lucas State Office Bldg.
Des Moines, Iowa
Conference Room 513 
Lucas State Office Bldg.
Des Moines, Iowa
Conference Room 513 
Lucas State Office Bldg.
Des Moines, Iowa

PUBLIC SAFETY DEPARTMENT[661]
Certification program for installers of 

manufactured homes,
16.622, 16.625(5)
IAB 10/17/01 ARC 1029B
(See also ARC 1030B herein)

Third Floor Conference Room 
Wallace State Office Bldg.
Des Moines, Iowa

UTILITIES DIVISION[199]

Application of payments to level 
payment accounts,
19.4(11), 20.4(12)
IAB 10/3/01 ARC 0992B

Competitive bidding programs, 
ch 40
IAB 8/22/01 ARC 0888B

Ratemaking principles proceeding 
ch 41
IAB 10/3/01 ARC 0993B

Hearing Room 
350 Maple St.
Des Moines, Iowa

Hearing Room 
350 Maple St.
Des Moines, Iowa
Hearing Room 
350 Maple St.
Des Moines, Iowa

October 31, 2001 
11 a.m. to 12 noon

October 31, 2001 
11 a.m. to 12 noon

October 31, 2001 
11 a.m. to 12 noon

October 31, 2001 
11 a.m. to 12 noon

October 25, 2001 
10 to 11 a.m.

October 23, 2001
2 p.m.

October 23, 2001 
2 p.m.

November 14, 2001 
10:30 a.m.

November 20, 2001 
10 a.m.

October 30, 2001 
10 a.m.

November 27, 2001 
10 a.m.
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Due to reorganization of state government by 1986 Iowa Acts, chapter 1245, it was necessary to revise the agency 
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella” agencies and elected officials are set out below at the left-hand margin in CAPITAL letters. 
Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.” 
Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen­

cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[lOl], 
The following list will be updated as changes occur:

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT^]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]
AUDITOR OF STATE[81]
BEEF INDUSTRY COUNCIL, IOWA[101]
BLIND, DEPARTMENT FOR THE[111]
CITIZENS’ AIDE[141]
CIVIL RIGHTS COMMISSION[161]
COMMERCE DEPARTMENT[181]

Alcoholic Beverages Division[185]
Banking Division[187]
Credit Union Division[189]
Insurance Division[191]
Professional Licensing and Regulation Division[193]

Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]
Real Estate Appraiser Examining Board [193F]

Savings and Loan Division[197]
Utilities Division[199]

CORRECTIONS DEPARTMENT[201]
Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]
Arts Division[222]
Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]
City Development Board[263]
Iowa Finance Authority[265]

EDUCATION DEPARTMENT[281]
Educational Examiners Board[282]
College Student Aid Commission[283]
Higher Education Loan Authority[284]
Iowa Advance Funding Authority [285]
Libraries and Information Services Division[286]
Public Broadcasting Division[288]
School Budget Review Committee [289]

EGG COUNCIL[301]
ELDER AFFAIRS DEPARTMENT[321]
EMPOWERMENT BOARD, IOWA[349]
ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]
FAIR BOARD[371]
GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]
HUMAN RIGHTS DEPARTMENT[421]

Community Action Agencies Division[427]
Criminal and Juvenile Justice Planning Division[428]
Deaf Services Division[429]
Persons With Disabilities Division[431]
Latino Affairs Division[433]
Status of African-Americans, Division on the[434]
Status of Women Division [435]

HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
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INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]

LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[521]
MANAGEMENT DEPARTMENT[541]

Appeal Board, State[543]
City Finance Committee[545]
County Finance Committee[547]

NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT[561]

Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]

PERSONNEL DEPARTMENT[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND 

BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT[601 ]

Emergency Management Division[605]
Military Division[611]

PUBLIC EMPLOYMENT RELATIONS BOARD[621]
PUBLIC HEALTH DEPARTMENT[641]

Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]

PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMMISSION[671]
REGENTS BOARD[681]

Archaeologist[685]
REVENUE AND FINANCE DEPARTMENT[701]

Lottery Division[705]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741] 
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751] 
TRANSPORTATION DEPARTMENT[761]

Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT[871]

Labor Services Division[875]
Workers’ Compensation Division[876]
Workforce Development Board and

Workforce Development Center Administration Division[877]
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ARC 1045B
AGRICULTURE AND LAND 

STEWARDSHIP DEPARTMENT[21]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 190C.12 
and 190C.13, the Department of Agriculture and Land Stew­
ardship hereby rescinds Chapter 47, “Organic Certification 
and Organic Standards,” and adopts a new Chapter 47, “Iowa 
Organic Program,” Iowa Administrative Code.

The proposed new chapter establishes rules for producers, 
processors and handlers of organic agricultural products in 
accordance with new federal regulations.

Any interested person may make written suggestions or 
comments on the proposed chapter by November 6, 2001. 
Such written material should be directed to the Agricultural 
Diversification and Market Development Bureau, Depart­
ment of Agriculture and Land Stewardship, Wallace State 
Office Building, Des Moines, Iowa 50319; telephone (515) 
281-7656; fax (515)242-5015; E-mail maurv.wills@idals. 
state.ia.us.

The proposed chapter does not contain a waiver pro­
vision; however, the Department’s waiver rules in 21— 
Chapter 8 apply to this new chapter.

Tliese rules are intended to implement Iowa Code chapter 
190C.

The following amendment is proposed.

Rescind 21—Chapter 47 and adopt in lieu thereof the fol­
lowing new chapter:

CHAPTER 47
IOWA ORGANIC PROGRAM

21—47.1(190C) Iowa organic program. The department 
adopts by reference 7 CFR 205 Subchapter M—Organic 
Foods Production Act Provisions (April 21, 2001) and the 
following additional provisions which shall hereby be re­
ferred to as the department’s organic provisions.

21—47.2(190C) Exempt operations. Production or hand­
ling operations exempt from organic certification according 
to 7 CFR Section 205.101 shall:

1. Submit to the department a signed Exempt Party Dec­
laration form, as provided by the department, attesting to 
knowledge of and compliance with Iowa Code chapter 190C 
and this chapter;

2. Submit a processing fee; and
3. Maintain records to verify compliance and trace an 

organic product from production site to sale for consump­
tion. Records shall be kept for five years.

21—47.3(190C) Crops.
47.3(1) Split operations. Split operations shall be al­

lowed. Segregation plans shall be developed and followed, 
and applicable logs shall be maintained for organic and non- 
organic crops. The operation shall maintain, but not be limit­
ed to, the documents and logs addressing the following pro­

cedures: equipment cleaning, spraying, purging, separate 
storage and separate transportation.

Appropriate physical facilities, machinery and manage­
ment practices shall be established to prevent commingling 
of nonorganic and organic products or contamination by pro­
hibited substances.

47.3(2) Buffer zone.
a. Requirements.
(1) A minimum of 30 feet shall be maintained as a buffer 

zone between certified organic crops and areas treated with 
prohibited substances. A vegetative solid-stand windbreak a 
minimum of 15 feet tall may be substituted for a 30-foot 
buffer zone.

(2) If crops are grown in this buffer zone, such crops shall 
not be labeled, sold or in any way represented as organic.

(3) Crops harvested from buffer zones shall be kept sepa­
rate from organic crops, and appropriately designated stor­
age areas shall be clearly identified and records maintained 
to sufficiently identify the disposition of nonorganic prod­
uct.

b. Recommendations.
(1) Planting windbreaks and hedgerows is encouraged to 

help reduce spray drift from neighboring farms and wind 
damage to crops.

(2) It is recommended that the producer notify neighbors, 
county roadside management officials, railroads, utility 
companies and other potential sources of contaminants. It is 
recommended that the producer provide such individuals 
with maps of organic production areas, request individuals 
not to spray adjacent areas, and request to be informed if pro­
hibited materials are applied to land adjacent to organic pro­
duction areas.

(3) Place “no-spray” or “organic farm” signs where ap­
propriate, e.g., roadways and access areas.

47.3(3) Drift.
a. The party in control of the site shall notify the depart­

ment’s organic program of suspected pesticide drift inci­
dences onto certified organic land or land which is under 
consideration for organic certification. The department may 
require residue testing to make a determination regarding 
certification.

b. In the case of drift, the affected party may file a com­
plaint under Iowa Code section 206.14 with the department’s 
pesticide bureau.

47.3(4) Runoff and flooding.
a. Records shall be kept regarding land that is subject to 

runoff or flooding.
b. The department may require testing to make a deter­

mination regarding certification.
47.3(5) Rotations. For the production of annual crops, 

rotations are required for soil improvement and disruption of 
weed, insect, disease and nematode cycles. A crop rotation 
including, but not limited to, sod, legumes or other nitrogen­
fixing plants, and green manure crops shall be established.

a. Annual agronomic crops (row crops and small grain 
crops).

(1) The same crop shall not be planted in the same field in 
consecutive years.

(2) Soil-building period. Each field shall be planted in a 
solid-seeded (non-row), soil-building legume crop or crop 
mixture which includes at least one legume species, achieves 
a viable stand, and is maintained for a minimum of one year 
out of a five-year period. During this soil-building period, 
the producer may maintain a soil-building crop through the 
crop’s growing period to maturity or crop’s optimal soil­
building characteristics. Soil-building crop may be used as
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winter cover or plow-down in fall. Some examples of soil­
building practices include the following:

1. Plant and harvest a small grain crop with the solid- 
seeded crop mixture identified above; e.g., plant oats and al­
falfa in the spring and harvest oats in the summer;

2. Maintain the solid-seeded crop mixture identified 
above for more than one season; e.g., alfalfa established in 
one season may be maintained and harvested for successive 
years if desired; or

3. Harvest the solid-seeded crop mixture identified 
above prior to its incorporation into the soil; e.g., harvest oats 
and alfalfa mixture in the summer prior to incorporation into 
the soil at a later time.

b. Annual horticultural crops (fruit, vegetable and herb 
crops).

(1) The same crop shall not be planted in the same field or 
plot in consecutive years.

(2) The producer shall demonstrate an effort to establish a 
rotation sequence where crops of the same plant family, e.g., 
Solanaceae family: tomatoes, peppers, potatoes and egg­
plant, are not planted in the same field or plot in consecutive 
years.

(3) Each field or plot must be planted in a solid-seeded 
(non-row) soil-building legume crop or crop mixture which 
includes at least one legume species, achieve a viable stand, 
and be maintained for a minimum of one year out of a five- 
year period.

c. Perennials. Perennial systems shall include a plan for 
biodiversity in the system and a soil-building program, in­
cluding the use of cover crops, mulches, grass cover and a 
soil-building legume crop mixture.

(1) It is strongly recommended that, at the end of a peren­
nial crop life cycle that exceeds four years, the field or plot be 
planted in a solid-seeded (non-row) soil-building legume 
crop or crop mixture which includes at least one legume spe­
cies, achieves a viable stand, and is maintained for a mini­
mum of one year prior to planting another perennial crop.

(2) Replacement of individual plants within a perennial 
crop stand is permissible.

(3) Permanent pastures are exempt from rotation stan­
dards.

d. Crop rotation variance. Rotation of crops may be af­
fected by weather and other unforeseen circumstances. In 
the case where such circumstances cause a rotation to be out 
of compliance with this subrule, the new rotation plan shall 
be approved by the certification agency prior to the imple­
mentation of proposed changes.

21—47.4(190C) Livestock.
47.4(1) Split operations. Split operations shall be al­

lowed, but segregation plans and applicable records must be 
followed and documented.

a. All animals in both the nonorganic and organic herds 
shall be uniquely identified, and detailed records on the ori­
gin and production history of each animal shall be kept.

b. In poultry production, nonorganic and organic flocks 
shall be kept in separate, clearly marked facilities.

c. Each storage facility for feed, grain, or any other con­
trolled input shall be clearly marked “nonorganic” or “organ­
ic.”

d. Appropriate physical facilities, machinery and man­
agement practices shall be established to prevent commin­
gling of nonorganic livestock and livestock products with or­
ganic livestock products or contamination by prohibited sub­
stances.

47.4(2) Pasture.
a. Requirement. Pastures shall be managed to minimize 

risk of contamination by prohibited substances.
b. Recommendation. The establishment of livestock 

fence located an appropriate distance inward from the pas­
ture border to prevent border grazing or a solid-stand wind­
break along the pasture border is recommended.

c. Permissible.
(1) Livestock may graze cropland buffer zones only if an 

entire field is opened to grazing, as when livestock are al­
lowed to glean a field after harvest.

(2) Livestock may graze up to a pasture border only if no 
more than 10 percent of the total pasture accessible for graz­
ing is contiguous to areas treated with prohibited substances. 
The contiguous area is calculated as 30 feet multiplied by the 
length of the pasture perimeter that borders an area treated 
with prohibited substances.

d. Disqualification. Evidence that the pasture has been 
contaminated with a prohibited substance shall result in dis­
qualification of that pasture. The livestock or offspring may 
be disqualified if allowed to continue to graze pasture that 
has been disqualified.

21—47.5(190C) Use of state seal. For the promotion or sale 
of organic products, only those producers, handlers and proc­
essors certified as organic by the department are entitled to 
utilize the state seal attesting to state of Iowa organic certifi­
cation.
21—47.6(190C) General requirements. In order to receive 
and maintain organic certification from the department, pro­
ducers, processors and handlers of organic agricultural prod­
ucts shall apply for organic certification with the department 
and submit all required materials; comply with Iowa Code 
chapter 190C and this chapter; permit the department to ac­
cess the operation and all applicable records as deemed nec­
essary; comply with all local, state and federal regulations ap­
plicable to the conduct of such business; submit all applicable 
fees to the department pursuant to Iowa Code section 
190C.5(1) and this chapter; and receive approval for certifi­
cation by the organic standards board.

47.6(1) Application for state organic certification.
a. Application for state certification shall be completed 

and submitted with required application materials and fees to 
the department on forms furnished by the department. Ap­
plications submitted to the department after the published 
deadline date may be charged late fees for application and in­
spection, and the processing of such applications may be 
subject to delays or the applications may not be processed at 
all.

b. The applicant shall inform the department of changes 
to the organic plan which may affect the conformity of the 
operation to the certification standards at any time during the 
certification process and after such certification is granted.

c. The state-certified party shall inform the department 
of any changes in the organic plan, such as production 
changes or intended modification to the product(s) or 
manufacturing process which may affect the conformity of 
the operation to the certification standards. If such is the 
case, the certified party may not be allowed to release such 
products as certified organic products bearing the state seal 
until the department has given approval to do so.

d. The certified party shall keep a record of all com­
plaints made known to that party relating to a product’s com­
pliance with requirements to the relevant standard and shall 
make these records available to the department upon request. 
The certified party shall take appropriate action with respect 
to such complaints and any deficiencies found in products or
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services that affect compliance with the requirements for 
certification, and all such actions shall be documented and 
available upon request by the department.

e. Records of inputs applied to nonorganic fields or live­
stock split or parallel operations shall be maintained and 
made available during inspections. This applies to all fields 
in the operation whether leased or owned.

21—47.7(190C) Document review. Parties who have at­
tained organic certification from a private certification 
agency may at a later date during that same year request the 
department to provide a document review.

47.7(1) The document review shall be limited to a specif­
ic quantity of product for the purpose of attaining the state 
organic seal for that sale only.

47.7(2) All application records and the inspector’s report 
shall be submitted to the department from the private certifi­
cation agency at the request of the certified party.

47.7(3) The department and organic standards board shall 
review this request only after a copy of the party’s organic 
certificate has been received by the department from the pri­
vate certification agency under which organic certification 
has been attained.

47.7(4) The department may inspect the organic products 
in question and any facet of the operation in addition to col­
lecting various samples for analysis if deemed necessary.

47.7(5) Document review approval shall result in the is­
suance of a state certification seal from the department only 
for the specific quantity for which the review was sought.

47.7(6) A fee shall be charged to the party requesting the 
review, and the fee shall be paid to the department prior to the 
issuance of the state certification seal.

21—47.8(190C) Certification agent.
47.8(1) The department shall serve as certification agent 

on behalf of and as authorized by the secretary of agriculture 
pursuant to Iowa Code section 190C.4(2).

47.8(2) Scope of certification. Contingent upon USDA 
accreditation, the department may inspect and certify organ­
ic production and handling operations located outside of the 
state. The intent of the department is to facilitate continuity 
of certification services to Iowa-based farms or businesses, 
or when the county in which the applicant resides is contigu­
ous to the state. Consideration may be given to other out-of- 
state applicants. The department may seek accreditation 
from USDA to provide certification services in Iowa and 
other states where necessary.

ADMINISTRATIVE

21—47.9(190C) Fees. Fees are established for application, 
inspection, and certification to support costs associated with 
activities necessary to administer this program pursuant to 
Iowa Code sections 190C.5(1) to 190C.5(3). The applicant 
shall submit all fees to the department for the specific amount 
and at the appropriate time as specified in this rule. A sched­
ule of application, inspection and certification fees shall be 
published by the department and disseminated with the ap­
plication packet.

47.9(1) Application fee. The application fee shall accom­
pany the application for certification. An additional late fee 
shall accompany applications submitted after the published 
deadline date.

47.9(2) Inspection fee. An inspection fee shall be paid by 
all on-farm production operations; on-farm processing op­
erations; off-farm and nonfarm processing operations; and 
handling operations. This fee covers the cost of providing 
the inspection. A base inspection fee will be listed on the fee

schedule provided to each applicant; however, if the actual 
cost of the inspection exceeds the amount listed, the appli­
cant shall be required to pay the balance.

a. An inspection fee shall be assessed to the producer, 
processor or handler if additional inspections are conducted 
due to the necessity of a follow-up inspection in the same 
year or due to the inspection of distinct multiple production 
or processing sites.

b. The inspection fee shall be submitted after the ap­
plication has been reviewed to determine that all necessary 
documents have been provided.

47.9(3) Certification fees.
a. Certification fees may be adjusted annually pursuant 

to Iowa Code section 190C.5(2). The certification fee pro­
vides the operation with one year of state organic certifica­
tion. Crops certified but not sold during the year of certifica­
tion may be sold as certified as long as storage and handling 
of such crops are maintained according to Iowa Code chapter 
190C and this chapter.

b. The certification year shall begin the date that certifi­
cation is granted to the applicant. Certification fees may be 
paid quarterly, biennially or annually.

c. No transaction certificate will be issued if payments 
are delinquent.

21—47.10(190C) Compliance.
47.10(1) Enforcement and investigations. The depart­

ment and the attorney general shall enforce Iowa Code chap­
ter 190C and this chapter pursuant to Iowa Code section 
190C.21.

47.10(2) Complaints. Any person may submit a written 
complaint to the department regarding a suspected violation 
of Iowa Code chapter 190C and this chapter pursuant to Iowa 
Code section 190C.22(2). Such signed complaints shall be 
submitted on the required form provided by the department 
upon request.

47.10(3) Inspection and testing, reporting and exclusion 
from sale—unscheduled inspection. All parties making an 
organic claim may be subject to an unscheduled on-site in­
spection, review of records and sampling if deemed neces­
sary by the department pursuant to Iowa Code sections 
190C.4(2), 190C.22(2) and 190C.22(3) to verify com­
pliance.

47.10(4) Adverse action appeal process.
a. Appeals. Appeal procedures are established pursuant 

to Iowa Code section 190C.3(6) under 21—Chapter 2. The 
organic standards board shall have final agency action, sub­
ject to the parameters of Iowa Code chapter 17A. The ap­
peals committee shall be comprised of board members who 
did not serve on the certification review committee for the 
particular case in question and who have no conflict of inter­
est in the matter. Procedures and restrictions concerning the 
hearing of appeals shall apply.

b. Written appeal. Except as specifically provided in the 
Iowa Code or elsewhere in the Iowa Administrative Code, a 
person who wishes to appeal an action or proposed action of 
the department which adversely affects the person shall file a 
written appeal with the department within 30 calendar days 
of the action or notice of the intended action. A written no­
tice of appeal shall be considered filed on the date of the 
postmark if the notice is mailed. The failure to file timely 
shall be deemed a waiver of the right to appeal. Appeal shall 
first go to the certification review committee. The certifica­
tion review committee will determine if the party’s claim has 
sufficient merit to overturn the earlier denial in a timely man­
ner. If this is not the case, however, the appeal will be for-
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warded from the certification review committee to the ap­
peals committee.

c. Records. Records of all appeals, complaints and dis­
putes, and remedial actions relative to certification shall be 
maintained by the department for a minimum of ten years. 
Records shall include documentation of appropriate subse­
quent action taken and its effectiveness.

21—47.11(190C) Regional organic associations (ROAs).
With approval by the board, the department may register and 
authorize a regional organic association to assist the organic 
standards board by providing application assistance to its 
members requesting application assistance.

47.11(1) Registration and authorization. Regional organ­
ic associations shall be registered and authorized by the de­
partment in order to assist the organic standards board pur­
suant to Iowa Code section 190C.6.

a. Registration. Regional organic associations shall reg­
ister annually. To register with the department, the regional 
organic association shall submit the following:

(1) Names and addresses of a minimum of 25 members;
(2) A signed regional organic association declaration as 

provided by the department;
(3) The bylaws and ongoing changes to the bylaws; and
(4) Verification of regional organic association liability 

insurance.
b. Authorization. For authorization to be granted, the 

following requirements shall be met:
(1) The regional association shall sign a memorandum of 

understanding with the department specifying functions to 
be performed by the association related to application assis­
tance; and

(2) The regional association shall receive from the de­
partment a letter of authorization to provide application as­
sistance upon approval by the organic standards board.

47.11(2) Functions.
a. Authorized ROAs, reviewing member application 

materials for submission to the department, shall:
(1) Provide to the department and the board a summary of 

the member’s application;
(2) Identify any unresolved shortcomings in the applica­

tion; and
(3) Indicate if the application appears to meet the Iowa 

organic standards promulgated in Iowa Code chapter 190C 
and this chapter.

b. Requirements.
(1) Application assistance provided by ROAs shall be 

conducted by association staff or association board mem­
bers; and

(2) Application materials received by the ROA for sub­
mission to the department shall be forwarded along with the 
summary to the department. The application fee for state or­
ganic certification shall be paid with a check made payable 
to the department by the individual member applying for 
state certification. The check shall be submitted with the ap­
plication.

47.11(3) Prohibited.
a. ROA staff or ROA board members providing applica­

tion assistance for their members shall have no personal or 
commercial interest in the outcome of a member’s applica­
tion for state certification.

b. ROAs shall not amend member documents prior to 
submitting them to the department.

21—47.12(190C) Private certification organizations 
(PCOs) and other state certification agencies.

1. The department recognizes PCOs, and state certifica­
tion agencies accredited by the USDA, as providers of or­
ganic certification services in the state.

2. PCOs and state certification agencies providing or­
ganic certification services in Iowa shall register with the de­
partment. The department shall provide the PCOs and state 
certification agencies with a registration form.

ARC 1005B

ECONOMIC DEVELOPMENT, 
IOWA DEPARTMENT OF[261]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1 )“b”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section I7A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 15.104 
and 15.106, the Iowa Department of Economic Develop­
ment hereby gives Notice of Intended Action to amend 
Chapter 25, “Housing Fund,” Iowa Administrative Code.

The proposed amendments increase the level of assistance 
available for the construction of new rental units, increase 
the maximum per project to $800,000 (from $700,000) and 
make technical clarifications in a variety of program areas.

Public comments concerning the proposed amendments 
will be accepted until 4:30 p.m. on November 6,2001. Inter­
ested persons may submit written or oral comments by con­
tacting Roselyn McKie Wazny, Division of Community and 
Rural Development, Iowa Department of Economic Devel­
opment, 200 East Grand Avenue, Des Moines, Iowa 50309; 
telephone (515)242-4822.

A public hearing to receive comments about the proposed 
amendments will be held on November 6,2001, at 1:30 p.m. 
at the above address in the Northwest Conference Room, 
second floor. Individuals interested in providing comments 
at the hearing should contact Roselyn McKie Wazny by 4 
p.m. on November 5, 2001, to be placed on the agenda.

These amendments are intended to implement Iowa Code 
section 15.108(l)“a.”

The following amendments are proposed.

ITEM 1. Amend rule 261—25.2(15), definition of 
“AHTC,” as follows:

“AHTC LIHTC” means affordable low-income housing 
tax credits and federal tax incentives created through the Tax 
Reform Act of 1986 and allocated through the Iowa finance 
authority for affordable rental housing development.

Item 2. Amend subparagraph 25.4(l)“a”(3) as follows:
(3) For home ownership assistance, the initial purchase 

price for newly constructed units and the after rehabilitation 
appraised value for rehabilitated units shall not exceed 95 
percent of the median purchase price as established by HUD 
for the same type of single-family housing in the area. As­
sisted units shall remain affordable through resale or recap­
ture provisions for a specified period: 5 years for projects re­
ceiving up to $15,000 in assistance per unit, and 10 years for 
projects receiving $15,000 to $24,999 in assistance.

ITEM 3. Amend paragraph 25.4(l)“c” as follows:
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c. All single-family rehabilitation must be done in com­
pliance with Iowa’s Minimum Housing Rehabilitation Stan­
dards (November 1999), and all applicable state and local 
codes, rehabilitation standards and ordinances, and shall, at a 
minimum, meet HUD Section 8 Housing Quality Standards, 
24 CFR 882 (April 1,1997). New units must be constructed 
pursuant to standards specified at 24 CFR 92.251(a)(1) 
(April 1,1997).

Item 4. Amend rule 261—25.5(15), introductory para­
graph, as follows:
261—25.5(15) Application procedure. All potential hous­
ing fund applicants are encouraged, but not required, to com­
plete and submit a HART form describing the proposed hous­
ing activity prior to the submittal of a formal application. If 
the proposal is determined to be appropriate for housing fund 
assistance, IDED shall inform the applicant of the appropri­
ate application procedure by mail. The HART process, if un­
dertaken, should be completed as early as possible in the ap­
plication process.

Item 5. Amend paragraph 25.5(5)“b” as follows: 
b. The joint review team shall meet at least twice to 

compare and discuss each common project. The -first A 
meeting will be convened after IDED and IFA have com­
pleted the threshold review. The second A meeting shall be 
convened after IDED and IFA have completed the next phase 
of each agency’s review process. No additional points will 
be awarded to an applicant seeking both types of funding.
Staff from each agency will make recommendations for 
funding to their respective decision makers after the second 
meeting. A decision by one agency does not bind the other 
agency to fund a project.

Item 6. Amend subrule 25.6(5) as follows:
25.6(5) The application shall show that a need for hous­

ing fund assistance exists after all other financial resources 
have been identified and secured for the proposed activity.

Item 7. Amend rule 261—25.6(15) by amending sub­
rule 25.6(7) and adopting new subrule 25.6(8):

25.6(7) An application for a project located in a locally 
designated participating jurisdiction (PJ) must show evi­
dence of a financial commitment of local HOME or CDBG 
funds from the local PJ equal to a minimum of 25 percent of 
the total state and local HOME funds requested needed.

25.6(8) An application for rental rehabilitation on behalf 
of a private owner must show a 50 percent owner contribu­
tion to the project. IDED will fund no more than 50 percent 
of the total project costs.

Item 8. Amend rule 261—25.8(15) as follows:

261—25.8(15) Allocation of funds.
25.8(1) to 25.8(3) No change.
25.8(4) IDED reserves the right to allocate up to 5 percent

of CDBG funds allocated to the-housing fund for the emer­
gency repair of homeless shelters. Recipients funded for-this 
purpose shall not be required to follow the application proce­
dure set forth in rule 261—25.5(15).

25.8(5) IDED reserves the right to allocate-up to 5 percent
of-the-HOME funds allocated to the housing fund for a con­
tingency fund dedicated to addressing threats to public 
health and safety and exceptional opportunities that would
otherwise be foregone without-immediate assistance-.

25.8(6) 25.8(4) IDED will determine the appropriate 
source of funding, either CDBG or HOME, for each housing 
fund award based on the availability of funds, the nature of 
the housing activity and the recipient type.

25.8(7) 25.8(5) IDED reserves the right to limit the 
amount of funds that shall be awarded for any single activity 
type.

25.8(8) 25.8(6) Awards shall be limited to no more than 
$700,000, except for new construction of rental units which 
is $800,000.

25.8(9) 25.8(7) The maximum per unit housing fund 
subsidy for all project types except new construction rental 
units is $24,999. The maximum per unit housing fund subsi­
dy for new construction rental units is $50,000 per unit. 
Additional funds may be used to pay the direct administra­
tion, carrying costs and the cost of lead hazard reduction.

25.8(10) 25.8(8) Recipients shall justify administrative 
costs in the housing fund application. IDED reserves the 
right to negotiate the amount of funds provided for general 
and direct administration, but in no case shall the amount for 
general administration exceed 10 percent of a total housing 
fund award.

25.8(11) 25.8(9) IDED reserves the right to negotiate the 
amount and terms of a housing fund award.

25.8(12) 25.8(10) IDED reserves the right to make award 
decisions such that the state maintains the required level of 
local match to HOME funds.

25.8(13) IDED reserves the right to allocate a portion of
funds to comprehensive areawide housing-programs.-Poten-
tial recipients shall be identified through a request for quali­
fications of entities interested in and capable of operating an 
areawide program. Areawide program proposals shall-be
evaluated on and awards negotiated on the targeted number
of beneficiaries to be assisted-across income levels, house­
hold types and unmet housing needs, rather than on specific 
activities.

25.8(14) 25.8(11) A preaudit survey will be required of 
all for-profit and nonprofit direct recipients for grants that 
exceed $150,000.

Item 9. Amend subrule 25.9(2) as follows:
25.9(2) A contract shall be executed between the recipi­

ent and IDED. These rules, the housing fund application, the 
housing management guide and all applicable federal and 
state laws and regulations shall be part of the contract.

a. The recipient shall execute and return the contract to 
IDED within 45 days of transmittal of the final contract from 
IDED. Failure to do so may be cause for IDED to terminate 
the award.

b. Certain activities may require that permits or clear­
ances be obtained from other state or local agencies before 
the activity may proceed. Awards Contracts may be condi­
tioned upon the timely completion of these requirements.

c. Awards shall be conditioned upon commitment of 
other sources of funds necessary to complete the housing ac­
tivity.

d. Awards Release of funds shall be conditioned upon 
IDED receipt and approval of an administrative plan for the 
funded activity.
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Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 15.104 
and 15.106, the Iowa Department of Economic Develop­
ment hereby gives Notice of Intended Action to amend 
Chapter 41, “Community Development Fund,” Iowa Ad­
ministrative Code.

The proposed amendments clarify eligible applicants and 
allowable eligible activities under Chapter 41. The Commu­
nity Development Fund targets state resources to high prior­
ity issues in community and economic development includ­
ing telecommunications, diversity, growth management, 
housing, business development and multicommunity service 
delivery. The fund will provide grant funds for replicable 
projects and technical assistance.

Public comments concerning the proposed amendments 
will be accepted until 4:30 p.m. on November 6,2001. Inter­
ested persons may submit written or oral comments by con­
tacting Roselyn McKie Wazny, Division of Community and 
Rural Development, Iowa Department of Economic Devel­
opment, 200 East Grand Avenue, Des Moines, Iowa 50309; 
telephone number (515)242-4822.

A public hearing to receive comments about the amend­
ments will be held on November 6, 2001, at 2:30 p.m. at the 
above address in the Northwest Conference Room, Second 
Floor, Iowa Department of Economic Development. Indi­
viduals interested in providing comments at the hearing 
should contact Roselyn McKie Wazny by 4 p.m. on Novem­
ber 5, 2001, to be placed on the hearing agenda.

These amendments are intended to implement 2001 Iowa 
Acts, House File 718.

The following amendments are proposed.
Item 1. Amend 261—Chapter 41 by amending the 

parenthetical implementation as follows:
(78GA,ch 1230 79GA,HF718)
Item 2. Amend rule 261—41.1(79GA,HF718) as fol­

lows:
261—41.1(79GA,HF718) Purpose. The purpose of this 
program is to assist communities in addressing community 
and economic development challenges and opportunities. 
Technical and financial assistance will be provided to com­
munities to access planning, training-, education, consultation 
and technical assistance to further local collaborative initia­
tives or to select and prioritize strategies for the improvement 
of operations and structures to meet business and residential 
demands.

ITEM 3. Amend 41.2(1) as follows:
41.2(1) Eligible applicants include cities^-counties-and 

councils of government any Iowa county, city, council of 
government, or resource conservation and development or­
ganization which may apply on behalf of the-following enti- 
tiesr an economic development groups; multicommunity or 
county projects; or coalitions of public/private entities In­

cluding but not limited to local governments, educational in­
stitutions, not-for-profit corporations, hospitals, state agen- 
cies, or development organizations, group or government en­
tity. Applicants must be able to demonstrate a minimum 
match which that equals at least 25 percent of the grant 
amount requested in the form of cash, and an additional in- 
kind services match of 25 percent.

Item 4. Amend subrule 41.2(2) as follows:
41.2(2) Eligible projects. Projects eligible for funding in­

clude the following:
a. Telecommunications: needs-assessments-, education 

and training to build market demand on enhanced telecom­
munication services, strategy development for access and 
use of advanced telecommunications;

b. Growth management: strategies to promote orderly 
development; strategies to reduce conflict arising from 
growth and changing land use patterns and rational land use;

c. Housing: area, regional or multicommunity needs as­
sessments; a strategy to address specific housing needs, par­
ticularly upper-story commercial areas and in-fill lot devel­
opment;

d. Business development: strategies to enhance target 
industry clusters (information solutions, advanced manufac­
turing, and life sciences); entrepreneurship; international 
trade; e-commerce, education and training through local de­
velopment groups and chambers of commerce; and capital 
development;

e. Community services: development of multicommu­
nity or regional delivery of government services and com­
munity development services that directly enhance business 
development; innovative approaches to workforce short­
ages, skill development and employee retention; diversity of 
population capitalizing on immigration to sustain and re­
vitalize communities;

f-.—Pilot projects: projects that can be replicated in the
areas of diversity of population that-include immigration to
sustain and revitalize local communities and economies;
leadership and-volunteerism for community and economic
development-;-regional delivery of community services;
technology transfer to local business; and improved local
business development, strategies and techniques; and

g,—Commercial development consultative services.
/ Education and training: development of leadership 

strategies and regional workshops related to the targeted 
2010 issues;

g. Commercial development: one-to-one business assis­
tance, market analysis training, upper-story reuse assis­
tance, fundraising strategies, and building design assis­
tance.

ITEM 5. Amend rule 261—41.4(79GA,HF718) as fol­
lows:
261—41.4(79GA,HF718) Application procedures. Pre­
applications shall be submitted to the Community Develop­
ment Fund Project Manager, Community Development 
Fund, Iowa Department of Economic Development, 200 East 
Grand Avenue, Des Moines, Iowa 50309. The community 
development project manager IDED consultant team will re­
view preapplications, and written or oral comments will be 
returned to the applicant with appropriate application forms 
and instructions available at this address.

ITEM 6. Amend rule 261—41.6(79GA,HF718) as fol­
lows:

261—41.6(79GA,HF718) Review process. A committee 
within the department will review each eligible application.
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Applications that score fewer than 450-points under subrule
41.6(1) will not be recommended for funding. Applicants 
may be interviewed further to explore the potential for pro­
viding technical assistance, gain additional information con­
cerning the proposal, and negotiate the project’s work plan 
and budget.

41.6(1) Ranking and scoring. The committee will rank 
review the applications based on the following criteria: deliv- 
erables:

a. Goals: are they obtainable in one year?
b. Economic impact: is it measurable?
c. Regional partners: is there a larger impact for the re­

gion ?
d. Industry clusters: does the project advance industry 

retention or an expansion of the targeted groups?
e. Models for success: can the project be replicated in 

other parts of the state to address 2010 issues?
41.6(2) Each project description must include:
a. Demonstrated need for the project. (Economic or 

community enhancement impact to the area; how the project 
will improve the development potential of the project area, 
improve access to services, or create an environment for 
community improvement.) 150-points possible.

b. Capacity of the applicant to sustain, implement, or 
reach stated objectives once grant period is concluded. 75 
points possible.

c. Demonstrated networking, cooperation and partner­
ships with other entities, organizations, and local govern­
ments necessary to meet stated goals and objectives, includ­
ing past successful cooperative efforts that have been sus­
tained over time. Multicommunity groups are strongly en­
couraged. 1QQ- points-possibl&r

d. Local financial and volunteer contribution to the proj­
ect that exceeds minimum match requirements. (Cash, of­
fice materials, supplies, volunteer support, office space, 
equipment, administrative assistance.) 1-00 points-possible.

e. Creativity and innovation of the proposed project to 
address issues presented. (Project demonstrates a new and 
creative approach to address a common issue/concern.) 450 
points possible.

f. Evidence of participation in local planning that sup­
ports the request for funds. (Community builder plan, hous­
ing needs assessment, comprehensive land use planning, or a 
similar planning activity that has led the applicant to the pro­
posed activity which the application addresses.) 75 points 
possible.

g. Demonstrated need for the funds requested. 400 
points possible.

h. Evidence of local planning. 75-points possible.
41.6(2) 41.6(3) Ineligible expenses. Expenses ineligible

for reimbursement include, but are not limited to:
a. Purchase of land, buildings or improvements thereon.
b. Expenses for development of sites and facilities.
c. Cost of nonexpendable equipment (i.e., computers 

and fax and copy machines).
d. Cost of studies or plans that are routinely developed 

as part of a city or county function or operation, such as de­
velopment of a comprehensive plan, community builder 
plans, master plans or engineering studies for water, sewer, 
roads, or parks.

ENVIRONMENTAL PROTECTION 
COMMISSION[567]

Regulatory Analysis

Pursuant to the authority of Iowa Code section 455B.304, 
the Environmental Protection Commission published Notice 
of Intended Action in the May 16, 2001, Iowa Administra­
tive Bulletin as ARC 0668B to rescind Chapter 118, “Re­
moval and Disposal of Polychlorinated Biphenyls (PCBs) 
from White Goods Prior to Processing,” and adopt new 
Chapter 118, “Discarded Appliance Demanufacturing,” 
Iowa Administrative Code.

A public hearing was held on June 5, 2001. On June 8, 
2001, the Administrative Rules Review Committee re­
quested a regulatory analysis pursuant to Iowa Code section 
17A.4A. Pursuant to Iowa Code section 17A.4A(2)“a,” the 
request for regulatory analysis expressly listed those items to 
be addressed. The full text of the regulatory analysis is pub­
lished herein.

Any interested party may make written comments about 
the proposed rules or request an oral proceeding on or before 
November 6, 2001. Such written comments or request 
should be directed to Lavoy Haage, Land Quality and Waste 
Management Assistance Division, Department of Natural 
Resources, Wallace State Office Building, Des Moines, Iowa 
50319-0034; fax (515)281-8895.

This Regulatory Analysis is published pursuant to Iowa 
Code section 17A.4A(4).

REGULATORY ANALYSIS 
PROPOSED 567—CHAPTER 118,
IOWA ADMINISTRATIVE CODE

The following regulatory analysis is provided in response 
to the request made by the Administrative Rules Review 
Committee at its June 5, 2001, meeting. The Committee’s 
request was formalized and clarified by memo dated June 8, 
2001.

I. The committee specifically requested that the 
analysis address the items set forth at Iowa Code section 
17A.4A(2)“a.” The department’s response is set forth 
below:

“(1) A description of the classes of persons who prob­
ably will be affected by the proposed rule, including classes 
that will bear the costs of the proposed rule and classes that 
will benefit from the proposed rule.”

The proposed rules will affect any person, company or 
solid waste agency that is in the appliance demanufacturing 
business. To a lesser degree, the rules may impact scrap 
dealers, appliance retailers, landfill operators, haulers, the 
public, or anyone else that may be handling or temporarily 
storing discarded appliances. However, because these rules 
are intended only to ensure compliance with current state 
rules and federal regulations, any impact will be minimal.

The rules are intended to benefit all Iowans by preventing 
the release of hazardous substances into the air and ground- 
water of the state. Since all requirements for these types of 
facilities will be located in a single chapter of rules and will 
be administered through a straightforward permit program, it 
will be easier for those in the appliance demanufacturing 
business to comply with existing regulations and for the de­
partment to provide the oversight needed to ensure these en­
vironmental benefits are realized.
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“(2) Description of the probable quantitative and quali­
tative impact of the proposed rule, economic or otherwise, 
upon affected classes of persons, including a description of 
the nature and amount of all of the different kinds of costs 
that would be incurred in complying with the proposed rule.”

For the purpose of developing the proposed rules, the de­
partment assembled an advisory committee that included 
representatives from appliance demanufacturers, recyclable 
metal processors, sanitary landfills, environmental consul­
tants and representatives of the department. The committee 
met on three occasions to discuss drafts proposed by the de­
partment and to make recommendations for revisions. These 
proposed rules are designed to protect human health and the 
environment by ensuring that potentially hazardous sub­
stances are handled in a manner that minimizes exposure. 
The proposed rules are further intended to notify the regu­
lated community of the applicable rules.

The proposed rules could impact persons and businesses 
handling discarded appliances, such as discarded appliance 
demanufacturers, scrap metal yards/dealers, appliance retail 
stores, appliance service/repair shops and solid waste haul­
ers.

The proposed rules would have minimal impact on dis­
carded appliance demanufacturing facilities and other facili­
ties already in compliance with existing state rules and feder­
al regulations. For facilities required to have a permit, there 
will be minimal additional effort required for completing an 
initial permit application and a permit renewal application 
every three years. Record-keeping requirements are in­
creased slightly from current state and federal requirements 
and a new requirement of an annual report to the department 
is added. The annual report is largely a summary of records 
currently required such as the amount, in pounds, of capaci­
tors removed, required by current rule 567—118.3(l)“c,” 
and federal transportation manifest requirements that are 
used to verify compliance with current rule 567— 
118.3(3)“e,” and other current federal regulations.

There are currently scrap metal yards/dealers that accept 
discarded appliances at no charge. The costs of proper man­
agement and disposal of the capacitors, refrigerants, and 
mercury-containing components would appear to make this 
untenable in relation to the current resale value of the metal.
It is anticipated that, to the extent the proposed rules lead to 
proper management and disposal by certain scrap dealers 
who are currently not in compliance, the acceptance of dis­
carded appliances at no charge will become less common in 
Iowa. Scrap yards/dealers not in compliance with existing 
state and federal regulations would need to expend some 
funds to obtain equipment to comply with the proposed rules 
and obtain a discarded appliance demanufacturing permit. 
There is no permit fee and the expense would be mainly to 
obtain equipment. There would also be some time expended 
to attend a short training course. Most existing commercial 
discarded appliance demanufacturing facilities operating in 
compliance with existing state rules and federal regulations 
do charge a fee, which is usually passed on to the person dis­
carding the appliance.

Scrap metal processors are concerned that persons who 
are currently accepting discarded appliances and who are lo­
cated next to bordering states that do not have similar rules 
will take the discarded appliances out of state rather than pay 
the costs to demanufacture them. This may be a legitimate 
concern, but experience in eastern Iowa, where there are sev­
eral discarded appliance demanufacturers in operation who 
are basically in compliance with the proposed rules, shows 
that this is not the case. In one situation, appliances are com­
ing into Iowa to be demanufactured. Once scrap dealers un­

derstand the proposed rules it is anticipated that more will 
become permitted discarded appliance demanufacturers.

The proposed rules would have little impact on appliance 
service/repair shops. Such shops would not be required to 
have a discarded appliance demanufacturing permit unless 
the shop actually demanufactures appliances. Any ap­
pliances discarded by a service/repair shop would have to be 
properly demanufactured before they could be recycled. 
Shop owners may have to pay a fee to send discarded ap­
pliances to a permitted demanufacturing facility, but it would 
be expected that this cost would be passed on to the the per­
son discarding the appliance.

The proposed rules may impact appliance retailers. When 
a retail store delivers a new appliance, the store usually 
charges a fee that covers pickup of the old appliance. The 
appliance store may put the old appliance out on the dock in 
back for anyone to pick up for the scrap value. Since the pro­
posed rules require discarded appliances to be demanufac­
tured, it is unlikely that scrap metal dealers will continue to 
take discarded appliances for only the scrap value. Ap­
pliance retailers may have to pay a fee to discard an ap­
pliance. However, it is assumed the retailers will pass that 
cost on to the customer through the delivery and pickup fee.

The proposed rules may have an impact on waste haulers 
who pick up discarded appliances from homeowners. Many 
haulers use mechanical means, such as a grapple, to pick up 
the appliance and place it into a truck. When the truck is full, 
it is taken to the drop-off location and the appliances are 
dumped out. Such handling can damage the appliance and 
cause a release of refrigerant, PCBs or mercury into the envi­
ronment or it may make the appliance difficult to demanu­
facture. The proposed rules prohibit haulers from using such 
practices; however, the proposed rules do not prohibit the use 
of mechanical means of handling discarded appliances and 
there may be a way to handle appliances mechanically that 
would not cause damage.

There is also a concern that the proposed rules will result 
in more illegal dumping of discarded appliances because of 
the increase in the cost of handling the appliances. Experi­
ence at landfills that started charging or increased the fee for 
taking appliances shows that the number of appliances re­
ceived after a change went into effect did not decrease. Ex­
periences of other states that have similar rules show that a 
significant increase in illegal disposal of appliances is not 
likely.

“(3) The probable costs to the agency and to any other 
agency of the implementation and enforcement of the pro­
posed rule and any anticipated effect on state revenues.”

The Iowa Department of Natural Resources (IDNR) may 
incur some increased costs due to the adoption of these rules. 
The increased costs will be mainly in the field offices due to 
an increased inspection workload with the addition of these 
new permitted facilities. The additional inspections required 
by the proposed rules will be handled through a reallocation 
of staff time. The proposed rules are not likely to significant­
ly impact the central office other than reallocating a single 
FTE’s time to administer the permit program. At this time, a 
staff person is managing the current registration program for 
these facilities.

These changes, however, may result in lowering costs to 
the IDNR by making rule enforcement more efficient be­
cause they clarify what is required of affected parties. The 
proposed rules will not impact state general funds since a 
portion of the state solid waste tonnage fee will cover the ad­
ministrative costs of the program.
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“(4) Comparison of the probable costs and benefits of 
the proposed rule to the probable costs and benefits of inac­
tion.”

Since the proposed rules are merely an orderly and con­
cise presentation of current state and federal regulations, the 
only additional costs to the regulated community would be in 
meeting the record-keeping and training requirements. The 
problems addressed by the rules are noncompliance with 
current regulations and an inability on the part of the depart­
ment to verify compliance. In addition, enforcement under 
the current rules is difficult since violations are not easily 
discoverable especially if a company never registers with the 
department. Any additional costs to the department in terms 
of increased number of inspections and issuance of permits 
should be offset by greater compliance from the regulated 
community and, for those who do not comply, a more effi­
cient means of exercising enforcement. The greatest benefit 
will be a cleaner and safer environment for all Iowans.

“(5) A determination of whether less costly methods or 
less intrusive methods exist for achieving the purpose of the 
proposed rule.”

One of the advisory committee’s primary purposes was to 
determine whether less costly or less intrusive methods exist 
for achieving the purposes of the proposed rules. It is the de­
termination of the department and the committee that the 
proposed rules are the least costly and least intrusive method 
available to effectively achieve the purpose of the proposed 
rules.

“(6) A description of any alternative methods for 
achieving the purpose of the proposed rule that were serious­
ly considered by the agency and the reasons why they were 
rejected in favor of the proposed rule.”

The advisory committee considered a wide variety of al­
ternative methods in the development of the proposed rules. 
One proposal called for a system wherein each individual ap­
pliance was documented throughout the process of disposal, 
demanufacturing, and recycling. The committee also con­
sidered reporting requirements on a quarterly or monthly ba­
sis. Both of these ideas were rejected when less costly and 
burdensome alternatives were found to satisfactorily address 
the purposes of these methods.

The committee considered the imposition of a permit fee, 
but this was rejected when it was determined that legislative 
action would be required before these fees could be used for 
implementation and enforcement of the proposed rules.

II. In addition to addressing the items set forth at 
§17A.4A(2)“a,” the committee further requested infor­
mation in regard to the following:

1. The relationship between these proposed rules and 
existing federal regulations.

Following is an explanation of the relationship between 
the proposed rules and the EPA regulations.

Refrigerant removal requirements:
Federal regulation 40 CFR Section 82.154 prohibits any 

person maintaining, servicing, repairing or disposing of ap­
pliances from knowingly venting or otherwise releasing re­
frigerants with the exception of de minimus releases associ­
ated with recycling or recovery attempts. Further, no person 
may recover refrigerant from small appliances unless such 
person has certified to EPA that the recovery equipment 
meets the standards set forth in 82.158 and that such person 
is in compliance with applicable requirements. Federal reg­
ulation 40 CFR 82.156(f) requires persons who take the final 
step in the disposal process of a small appliance to either re­

cover the remaining refrigerant from the appliance or verify 
that the refrigerant has already been properly evacuated. 
Federal regulation 40 CFR 82.156(h) requires that all per­
sons recovering refrigerant from small appliances for the 
purpose of disposal must recover 90 percent of the refriger­
ant in the appliance when the compressor in the appliance is 
operational, 80 percent of the refrigerant when the compres­
sor is not operational or evacuate the refrigerant to four inch­
es of mercury vacuum. Federal regulation 40 CFR 82.164 
requires all persons reclaiming used refrigerant for sale to a 
new owner must certify to EPA that the refrigerant will be 
returned to the standard purity.

The proposed rules are intended to allow the department 
to verify compliance with best management practices as out­
lined in federal law. Proposed subrule 118.9(2) requires 
owners of refrigerant recovery and recycling equipment to 
provide certification to EPA that they have acquired and are 
using EPA-approved equipment. Paragraph 18.7(l)“h” re­
quires a copy of the certification be provided as part of the 
permit application. Subrule 118.9(2) requires that refriger­
ants in appliances must be recovered to EPA standards using 
equipment meeting EPA requirements (40 CFR Part 82.162 
or 82.156(h)) or the person certified to remove refrigerants 
must verify that the refrigerant has been removed from the 
appliance before the appliance is removed for recycling or 
disposal. Subrule 118.9(4) requires facilities that are not an 
EPA-certified reclamation facility to ship refrigerant to an 
EPA-certified reclamation facility or dispose of the refriger­
ant properly.

The proposed rules are intended as a notification to the 
regulated community of the need to comply with best man­
agement practices as currently outlined by the federal re­
quirements and are further intended to make it easier for in­
spectors to verify compliance. The department does not in­
tend to assume jurisdiction over these federal programs or to 
apply regulations that are stricter than federal law in regard 
to processing procedures. The federal regulations with re­
spect to refrigerants are more extensive and far-reaching 
than the scope of this proposed chapter. This chapter is in­
tended to establish requirements for a limited type of solid 
waste processing facility, appliance demanufacturers.

Mercury component removal and disposal requirements:
Mercury is a listed hazardous waste regulated under 40 

CFR 261.24. Used thermostats and fluorescent lamps con­
taining mercury are also regulated under the Universal Waste 
Regulations, 40 CFR 273.4, which allow less stringent meth­
ods of handling. Leaking or releasing mercury into the envi­
ronment from thermostats or fluorescent lamps is prohibited 
under Federal regulation 40 CFR 273.13. Federal labeling 
requirements for hazardous waste are listed in 49 CFR 172 
and 40 CFR 262.

Proposed subrule 118.10(1) requires that all components 
containing mercury in a discarded appliance be removed. 
Proposed subrules 118.10(2) to 118.10(5) require that con­
tainers storing mercury components be labeled and handled 
according to EPA requirements 40 CFR part 172 and 49 CFR 
part 262. This rule does not provide any additional disposal 
or processing requirements in regard to the mercury- 
containing component.

PCB capacitor removal requirements:
Federal regulation 40 CFR 761.2(a)(4) makes the as­

sumption that a capacitor manufactured prior to July 2, 
1979, whose PCB concentration is not established, contains 
= 500 ppm PCBs. The assumption is also made that a ca­
pacitor manufactured in the United States after July 2,1979, 
is non-PCB. If the date of manufacture is not known or if the 
statement “No PCBs” is not on the capacitor, it is assumed
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the capacitor contains PCBs. These conditions apply to ca­
pacitors found in household appliances.

Discarded appliances are commonly shredded and the 
metal taken to a foundry to be recycled. A byproduct of this 
process is shredder fluff, which is commonly disposed of at a 
landfill.

According to 40 CFR 761.3, PCB bulk product waste in­
cludes PCB-containing waste from the shredding of automo­
biles, household appliances or industrial appliances. Federal 
regulation 40 CFR 761.62 addresses disposal of PCB bulk 
product waste. Section (b) (1) states, in part, that shredder 
fluff from processing household appliances may be disposed 
of in a permitted municipal waste landfill provided all PCB 
capacitors have been removed prior to shredding.

The proposed Chapter 118 also requires that all capacitors 
be removed from discarded appliances and those containing 
PCBs be disposed of as a hazardous waste. Capacitors 
shown not to contain PCBs may be disposed of as any other 
nonhazardous waste. A limit is also set on shredder fluff at 
50 ppm PCBs for disposal in a landfill.

2. Hazards posed by the chemicals associated with dis­
carded appliances.

• PCBs
When released into the environment, PCBs can spread 

through the air, water, and soil and be consumed by animals 
and humans. They are persistent in the environment due to 
their chemical composition and tend to bioaccumulate in the 
food chain. As PCBs bioaccumulate, their toxicity in­
creases, making them more dangerous to people and the en­
vironment.

Health effects of PCBs include neurotoxicity, reproduc­
tive and developmental toxicity, immune system suppres­
sion, liver damage, skin irritation, endocrine disruption and 
potentially cancer, according to EPA studies. Other studies 
from the U.S. Department of Health and Human Services in­
dicate PCB exposure can result in increased eye discharge, 
gastrointestinal problems, jaundice and abdominal pain. 
Populations especially affected by PCBs include nursing in­
fants.

• Mercury
Mercury is a heavy metal and can be found in switches, 

thermostat probes, thermometers, thermostats, manometers, 
gauges and various fluorescent lamps. These devices are 
commonly found in ovens, clothes dryers, water heaters, 
space heaters, and gas-fired appliances. Humans are ex­
posed through vapor inhalation, water ingestion and food in­
gestion. Its persistent nature also leads to bioaccumulation 
and potentially high concentrations in fish (especially preda­
tory).

Similar to PCBs, mercury exposure results in a variety of 
health effects. The severity of these effects depends on the 
magnitude of the dose; however, if the dose is high enough, 
death is possible. Health effects from short-term exposure 
include neurotoxicity, nausea, vomiting, bloody diarrhea, 
abdominal pain, and kidney damage. Long-term exposure 
may result in a damaged central nervous system, loss of hear­
ing, vision and taste. According to the EPA, circulatory 
problems, such as high blood pressure, acute myocardial in­
farction, immunobiological problems as well as liver and re­
productive medical difficulties also result from mercury ex­
posure. Mercury is also classified as a possible human car­
cinogen.

• Refrigerants
Refrigerants, such as chlorofluorocarbons (CFCs) and hy­

drofluorocarbons (HCFCs), are found in appliances such as

refrigerators, freezers, air conditioners, dehumidifiers, water 
coolers, and heat pumps. CFCs and HCFCs are stable, low in 
toxicity and inexpensive. However, when they are released 
into the environment, they travel to the stratosphere and 
damage the ozone layer. These chemicals account for 85 
percent of the ozone destruction, while natural sources con­
tribute only 15 percent. The ozone layer is being destroyed 
faster than it can be naturally created. Ozone depletion is oc­
curring over all latitudes. Specifically, ozone levels over the 
U.S. have fallen 5 to 10 percent (depending on season).

Unlike mercury and PCBs, refrigerants are not toxic by 
nature; instead, they are harmful due to their atmospheric 
reactions. The ozone layer protects the earth from dangerous 
UV-B rays from the sun. By destroying the ozone, refriger­
ants increase human and environmental exposure to these 
rays. Increased exposure to UV-B rays is proven to cause 
skin cancer, cataracts and lowering of immune systems in 
humans and animals. It also disrupts plant and aquatic life.

• Sodium chromate
Sodium chromate is a rust inhibitor found in refrigeration 

equipment that uses ammonia. Sodium chromate may be re­
leased to the environment if it is not captured during dema­
nufacturing or it may escape during the shredding of the ap­
pliance. It is a potentially lethal compound which must be 
collected and is subject to EPA hazardous waste regulations. 
Sodium chromate is readily absorbable into the skin and may 
result in burns or skin irritation to humans. Ingestion may 
result in nausea, vomiting, gastrointestinal irritations, burns 
to the mouth and throat, and kidney, liver and gastrointesti­
nal tract damage.

• Asbestos
Asbestos is found in refrigerators and air conditioners us­

ing ammonia as a refrigerant. It is a widely recognized car­
cinogen when inhaled and is subject to EPA and OSHA regu­
lations.

Implementation of the proposed rules will ensure a reduc­
tion in the amount of these hazardous substances.

ARC 1020B

ENVIRONMENTAL PROTECTION 
COMMISSION [567]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 17A.3 and 
455A.6, the Environmental Protection Commission hereby 
gives Notice of Intended Action to amend Chapter 1, “Op­
eration of Environmental Protection Commission,” Chapter 
9, “Delegation of Construction Permitting Authority,” and 
Chapter 11, “Tax Certification of Pollution Control or Re­
cycling Property,” Iowa Administrative Code.

The purpose of Item 1 is to update information.
The purpose of Items 2 through 12 is to update or clarify 

information.
Any person may make written suggestions or comments 

on the proposed amendments on or before November 8, 
2001. Written comments should be directed to Christine
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Spackman, Department of Natural Resources, 7900 Hick­
man Road, Suite 1, Urbandale, Iowa 50322; fax (515) 
242-5094. E-mail comments should be directed to Christine. 
spackman@dnr.state.ia.us.

A public hearing will be held on November 8, 2001, at 
11 a.m. in the Fifth Floor East Conference Room, Wallace 
State Office Building, 502 East Ninth Street, Des Moines, 
Iowa, at which time comments may be submitted orally or in 
writing.

Any persons who intend to attend the public hearing and 
have special requirements, such as those relating to hearing 
or mobility, should contact the Department of Natural Re­
sources to advise the Department of any specific needs. 

These amendments may impact small businesses.
These amendments are intended to implement Iowa Code 

section 455A.6.
The following amendments are proposed.
Item 1. Amend rule 567—1.3(17A,455A) as follows:

567—1.3(17A,455A) Place of meetings. Meetings are gen­
erally held in the Henry A. Wallace Building, 900 East Grand 
Avenue 502 East Ninth Street, Des Moines, Iowa. The com­
mission may meet at other locations from time to time; if so, 
the meeting place will be specified in the agenda.

Item 2. Amend rule 567—9.2(455B,17A) as follows:
567—9.2(455B,17A) Forms. The following forms are to be 
used by local agencies implementing this authority:

Form 1 - (reserved) (542-1001) Review checklist for water 
main extensions (542-1003)

Form 2 - (reserved)-(542-1002) Review checklist for sew­
er extensions (542-1004)

Form 3 - Review checklist for water main extensions 
(542-1003) Permitting authority quarterly report (542- 
1005)

Form A—Review checklist for sewer extensions (542-
4004)

Form 5 - Permitting authority quarterly report (542-1005)
Item 3. Amend subrule 9.4(1), introductory paragraph, 

as follows:
9.4(1) Permitting authority supplies applies only to ex­

tensions which:
Item 4. Amend subrule 9.4(3) as follows:
9.4(3) The reviewing engineer shall be registered li­

censed as a professional engineer in Iowa and shall be 
employed or retained by the governmental subdivision.

Item 5. Amend subrule 9.4(5) as follows:
9.4(5) The local public works department shall use the 

same forms (Form 31 and Form -4- 2) used by the department 
in reviewing plans, and a copy of the applicable “review 
checklist” shall be submitted to the department with the per­
mit copy, upon issuance of each permit.

Item 6. Amend rule 567—11.2(427,17A) as follows:
567—11.2(427,17A) Form. A complete Form PR-01675, 
which is available through the local county assessor, the de­
partment of revenue and finance, or this department, must be 
submitted in order to request certification under this chapter. 
In completing the form, the applicant may adopt by reference
any-pertinent information contained in an application for a
permit submitted to the department.

ITEM 7. Amend subrule 11.6(3), paragraph “c,” sub- 
paragraph (3), as follows:

(3) Improvements to real property, e.g., ancillary devices 
and facilities such as lagoons, ponds and structures for the 
storage of manure or for the storage or treatment of sewage, 
industrial waste or other waste from a plant or other property.

ITEM 8. Amend subrule 11.6(3), paragraph “c,” sub- 
paragraph (5), as follows:

(5) Property which exclusively conveys or transports ac­
cumulated manure, sewage, industrial waste or other recov­
ered materials as an integral part of the control operation.

Item 9. Amend subrule 11.6(3), paragraph “c,” by 
adopting new subparagraph (9) as follows:

(9) Some examples of property used to store or convey 
manure include concrete or steel manure storage tanks, 
earthen manure storage lagoons, concrete or other types of 
slatted flooring and mechanical manure scraper systems.

Item 10. Amend subrule 11.6(3), paragraph “d,” by 
adopting new subparagraph (5) as follows:

(5) Animal confinement buildings, including building 
ventilation fans.

Item 11. Amend subrule 11.6(3) by adopting new para­
graph “e” as follows:

e. Conversion of waste plastic, wastepaper product, or 
waste paperboard into new raw materials or products com­
posed primarily of recycled material - normally considered 
eligible.

(1) Scales.
(2) Grinders.
(3) Plastic extruders.
Item 12. Amend subrule 11.6(3) by adopting new para­

graph “F’ as follows:
f. Conversion of waste plastic, wastepaper product, or 

waste paperboard into new raw materials or products com­
posed primarily of recycled material - normally considered 
ineligible.

(1) Baling equipment.
(2) Equipment used for recycling glass, steel, wood chips 

or cans.

ARC 1024B

ENVIRONMENTAL PROTECTION 
COMMISSION [567]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section I7A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 455B.133, 
the Environmental Protection Commission hereby gives No­
tice of Intended Action to amend Chapter 22, “Controlling 
Pollution,” Iowa Administrative Code.

The purpose of this rule making is to establish a definition 
of certain air emission units as “small units” and list those 
emission units as being exempt from the requirement to ob­
tain an air construction permit. The rule making also estab­
lishes a definition of “indoor units” for which no air 
construction permits are required. It is important to note that 
the facility retains the obligation to determine whether other
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air permitting requirements still apply to those sources and, 
if such obligations exist, to meet those.

This rule making is the result of an extensive, cooperative, 
negotiated rule-making process between the Department and 
representatives of the Iowa Association of Business and In­
dustry (ABI). Both the Department and ABI are interested in 
reducing the regulatory burden on industry where the actual 
emissions of air contaminant sources are likely to have little 
or no environmental or human health consequences.

Although no changes are proposed to subrule 22.1(1), 
“Permits required,” it is printed here to provide the context to 
which the exemptions apply.

This rule making makes minor changes to the first para­
graph of the “Exemptions” subrule (22.1(2)) to clarify the 
obligations that otherwise exempt sources must consider 
when determining if the use of an exemption is appropriate. 
Emission units or control equipment that must be considered 
for the purposes of PSD (prevention of significant deteriora­
tion), nonattainment area permitting, New Source Perfor­
mance Standards (NSPS), Emission Standards for Hazard­
ous Air Pollutants and Hazardous Air Pollutant (NESHAP) 
source categories, and emissions guidelines (EGs) are not el­
igible for exemption from the construction permitting rules 
if any of these standards or conditions apply. These restric­
tions are established because of State Implementation Plan 
requirements or federal Clean Air Act requirements.

Paragraph 22.1(2)“i” is amended to clarify the intent of 
language referring to the federal Clean Air Act Section 
112(g). The Department has always implemented this lan­
guage to mean that if emissions equipment emits hazardous 
air pollutants, excepting those five listed, that the exemption 
in 22.1(2)“i” cannot be used.

The amendments add a new paragraph 22.1(2)“t” estab­
lishing an exemption for containers, storage tanks or vessels 
containing fluid having a maximum true vapor pressure of 
less than 0.75 psia. This exemption recognizes that fluids 
with low vapor pressures have low rates of emissions. Some 
emission units meeting this definition may fall under NSPS 
Subpart Kb. The Department will seek an amendment to the 
Delegation Agreement with U.S. EPA to exempt these 
sources from permitting under the State Implementation 
Plan.

The amendments add a new paragraph 22.1(2)“u” estab­
lishing an exemption for passive vents or exhausts primarily 
intended to allow the escape of moisture while handling, 
transporting, or storing any material. This exemption does 
not include dryers.

The next part of the amendments adds a significant new 
exemption for “small units.” “Small units” are defined as 
emission units and associated control equipment that actual­
ly emit less than 40 pounds per year of lead and lead com­
pounds expressed as lead, 5 tons per year of sulfur dioxide, 5 
tons per year of nitrogen oxides, 5 tons per year of volatile 
organic compounds, 5 tons per year of carbon monoxide, and 
2.5 tons per year of PM10. The presence of other emissions 
not listed does not affect the use of this exemption except as 
noted in the first paragraph of the overall exemptions subrule 
(22.1(2)). The new exemption explains that the owner or op­
erator of a small unit may request a construction permit al­
though one is not required by rule. This is useful for facilities 
that are seeking to obtain federally enforceable emission or 
operating limits or to establish federal recognition of the op­
eration of control equipment to avoid permitting require­
ments of other air regulatory programs such as PSD and Title 
V Operating Permits.

The small unit exemption also details the process by 
which either the owner or operator or the Department would

identify an emission unit as not meeting the exemption and 
the process and protections for then obtaining an air con­
struction permit without penalty. The last portion of this new 
exemption addresses concerns that the operation of many of 
these small units may together lead to negative environmen­
tal impacts. A subcategory, “substantial small unit,” is de­
fined as those units that actually emit 75 percent of the 
“small unit” thresholds. The owner or operator of the facility 
must notify the Department within 90 days of the end of the 
first calendar year that the aggregate emissions from sub­
stantial small units at the facility exceed any of the notice 
thresholds defined in the exemption. This gives the Depart­
ment the opportunity to evaluate the ambient impacts of the 
aggregate emissions against the health standards.

A new “indoor unit” exemption is added in new paragraph 
22.1(2)“w.” An “indoor unit” is defined as any emission unit 
or air contaminant source that is not directly vented or ex­
hausted to the outside atmosphere and includes any air ex­
change through general ventilation, windows, doors, and 
cracks. A horizontally discharging powered side vent is not 
an indoor unit unless it meets both of the following criteria: 
(1) located more than 15 feet above the ground, and (2) lo­
cated more than 130 feet from the facility’s closest property 
line. The terms “directly vented or exhausted” and “general 
ventilation” are given specific definitions for the purpose of 
this exemption. The indoor unit exemption also details the 
process by which either the owner or operator or the Depart­
ment would identify an emission unit as not meeting the ex­
emption and the process and protections for then obtaining 
an air construction permit without penalty. The last portion 
of this exemption addresses concerns that, if the emissions 
from indoor sources exceed certain thresholds, then ambient 
air may be adversely affected. The owner or operator of the 
facility must notify the Department within 90 days of placing 
in service an indoor unit with actual emissions that exceed 
any of the notice thresholds defined in the small unit exemp­
tion (22.1(2)“v”).

Any person may make written suggestions or comments 
on the proposed amendments on or before November 30, 
2001. Written comments should be directed to Catharine 
Fitzsimmons, Iowa Department of Natural Resources, Air 
Quality Bureau, 7900 Hickman Road, Suite 1, Urbandale, 
Iowa 50322, fax (515)242-5094, or by electronic mail to 
catharine.fitzsimmons@dnr.state.ia.us.

A public hearing will be held at 1 p.m. on November 26, 
2001, in Conference Rooms 3 and 4 at DNR’s Air Quality 
Bureau, 7900 Hickman Road, Urbandale, Iowa, at which 
time comments may be submitted orally or in writing. All 
comments must be received no later than November 30, 
2001.

Any persons who intend to attend the public hearing and 
have special requirements such as hearing or mobility im­
pairments should contact Catharine Fitzsimmons at (515) 
281-8034 to advise of any specific needs.

These amendments are intended to implement Iowa Code 
section 455B.133.

The following amendments are proposed.
Amend rule 567—22.1(455B) as follows:

567—22.1(455B) Permits required for new or existing 
stationary sources.

22.1(1) Permit required. Unless exempted in subrule 
22.1(2) or to meet the parameters established in paragraph 
“c” of this subrule, no person shall construct, install, recon­
struct or alter any equipment, control equipment or anaero­
bic lagoon without first obtaining a construction permit, or
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conditional permit, or permit pursuant to 22.8(455B), or per­
mits required pursuant to 22.4(455B) and 22.5(455B) as re­
quired in this subrule. A permit shall be obtained prior to the 
initiation of construction, installation or alteration of any 
portion of the stationary source or anaerobic lagoon.

a. Existing sources. Sources built prior to September 
23, 1970, are not subject to this subrule, unless they have 
been modified, reconstructed, or altered on or after Septem­
ber 23,1970.

b. New or reconstructed major sources of hazardous air 
pollutants. No person shall construct or reconstruct a major 
source of hazardous air pollutants, as defined in 40 CFR 63.2 
and 40 CFR 63.41 as amended through December 27,1996, 
unless a construction permit has been obtained from the de­
partment, which requires maximum achievable control 
technology for new sources to be applied. The permit shall 
be obtained prior to the initiation of construction or recon­
struction of the major source.

c. New, reconstructed, or modified sources may initiate 
construction prior to issuance of the construction permit by 
the department if they meet the eligibility requirements 
stated in subparagraph (1) below. The applicant must as­
sume any liability for construction conducted on a source be­
fore the permit is issued. In no case will the applicant be al­
lowed to hook up the equipment to the exhaust stack or oper­
ate the equipment in any way that may emit any pollutant 
prior to receiving a construction permit.

(1) Eligibility.
1. The applicant has submitted a construction permit ap­

plication to the department, as specified in subrule 22.1(3);
2. The applicant has notified the department of the appli­

cant’s intentions in writing five working days prior to initiat­
ing construction; and

3. The source is not subject to rule 567—22.4(455B), 
567—subrule 23.1(2), 567—subrule 23.1(3), 567—subrule 
23.1(4), 567—subrule 23.1(5), or paragraph “b” of this sub­
rule. Prevention of significant deterioration (PSD) provi­
sions and prohibitions remain applicable until a proposed 
project legally obtains PSD synthetic minor status (i.e., ob­
tains permitted limits which limit the source below the PSD 
thresholds).

(2) The applicant must cease construction if the depart­
ment’s evaluation demonstrates that the construction, recon­
struction or modification of the source will interfere with the 
attainment or maintenance of the national ambient air quality 
standards or will result in a violation of a control strategy re­
quired by 40 CFR Part 51, Subpart G, as amended through 
August 12,1996.

(3) The applicant will be required to make any modifica­
tion to the source that may be imposed in the issued construc­
tion permit.

22.1(2) Exemptions. The provisions of this rule shall not 
apply to the following listed equipment or control equip­
ment. unless //review of the equipment or the control equip­
ment is necessary to comply with rule 22.4(455B), preven­
tion of significant deterioration requirements; rule 
22.5(455B), special requirements for nonattainment areas; 
567—subrule 23.1(2), new source performance standards 
(40 CFR Part 60 NSPS); 567—subrule 23.1(3), emission 
standards for hazardous air pollutants (40 CFR Part 61 
NESHAP); 567—subrule 23.1(4), emission standards for 
hazardous air pollutants for source categories (40 CFR Part 
63 NESHAP); or 567—subrule 23.1(5), emission guide­
lines, in which case the exemption does not apply and a per­
mit must be obtained. If equipment is permitted under the

provisions of rule 22.8(455B), then no other exemptions 
shall apply to that equipment.

Records shall be kept at the facility for exemptions that 
have been claimed under the following paragraphs: 
22. l(2)“a” (for equipment >1.0 MMBTU/hour), 22.1(2)“b,” 
22.1(2)“e,” 22.1(2)“r” or 22.1(2)“s.” The records shall con­
tain the following information: the specific exemption 
claimed and a description of the associated equipment. 
These records shall be made available to the department 
upon request.

The following paragraphs are applicable to 22.1(2)“g” 
and “i.” A facility claiming to be exempt under the provi­
sions of paragraph “g” or “i” shall provide to the department 
the information listed below. If the exemption is claimed for 
a source not yet constructed or modified, the information 
shall be provided to the department at least 30 days in ad­
vance of the beginning of construction on the project. If the 
exemption is claimed for a source that has already been 
constructed or modified and that does not have a construc­
tion permit for that construction or modification, the infor­
mation listed below shall be provided to the department 
within 60 days of March 20,1996. After that date, if the ex­
emption is claimed by a source that has already been 
constructed or modified and that does not have a construc­
tion permit for that construction or modification, the source 
shall not operate until the information listed below is pro­
vided to the department:

• A detailed emissions estimate of the actual and poten­
tial emissions, specifically noting increases or decreases, for 
the project for all regulated pollutants (as defined in rule 
22.100(455B)), accompanied by documentation of the basis 
for the emissions estimate;

• A detailed description of each change being made;
• The name and location of the facility;
• The height of the emission point or stack and the 

height of the highest building within 50 feet;
• The date for beginning actual construction and the 

date that operation will begin after the changes are made;
• A statement that the provisions of rules 22.4(455B) 

and 22.5(455B) do not apply; and
• A statement that the accumulated emissions increases 

associated with each change under paragraph 22.1(2)“i,” 
when totaled with other net emissions increases at the facility 
contemporaneous with the proposed change (occurring 
within five years before construction on the particular 
change commences), have not exceeded significant levels, as 
defined in 40 CFR 52.21(b)(23) as amended through March 
12,1996, and adopted in rule 22.4(455B), and will not pre­
vent the attainment or maintenance of the ambient air quality 
standards specified in 567—Chapter 28. This statement 
shall be accompanied by documentation for the basis of these 
statements.

The written statement shall contain certification by a re­
sponsible official as defined in rule 22.100(455B) of truth, 
accuracy, and completeness. This certification shall state 
that, based on information and belief formed after reasonable 
inquiry, the statements and information in the document are 
true, accurate, and complete.

a. Fuel-burning equipment for indirect heating and re­
heating furnaces or cooling units using natural gas or lique­
fied petroleum gas with a capacity of less than ten million 
Btu per hour input per combustion unit.

b. Fuel-burning equipment for indirect heating or cool­
ing with a capacity of less than one million Btu per hour in­
put per combustion unit when burning coal, untreated wood 
or fuel oil. Used oils meeting the specification from 40 CFR
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279.11 as amended through May 3, 1993, are acceptable 
fuels for this exemption.

c. Mobile internal combustion and jet engines, marine 
vessels and locomotives.

d. Equipment used for cultivating land, harvesting 
crops, or raising livestock other than anaerobic lagoons. 
This exemption is not applicable if the equipment is used to 
remove substances from grain which were applied to the 
grain by another person. This exemption is also not applica­
ble to equipment used by a person to manufacture commer­
cial feed, as defined in Iowa Code section 198.3, which is 
normally not fed to livestock, owned by the person or anoth­
er person, in a feedlot, as defined in Iowa Code section 
172D.1, subsection 6, or a confinement building owned or 
operated by that person and located in this state.

e. Incinerators and pyrolysis cleaning furnaces with a 
rated refuse burning capacity of less than 25 pounds per hour. 
Pyrolysis cleaning furnace exemption is limited to those 
units that use only natural gas or propane. Salt bath units are 
not included in this exemption.

f. Fugitive dust controls unless a control efficiency can 
be assigned to the equipment or control equipment.

g. Equipment or control equipment which reduces or 
eliminates all emission to the atmosphere. If a source wishes 
to obtain credit for reductions under the prevention of signif­
icant deterioration requirements, it must apply for a permit 
for the reduction prior to the time the reduction is made. If a 
construction permit has been previously issued for the equip­
ment or control equipment, the conditions of the construc­
tion permit remain in effect.

h. Equipment (other than anaerobic lagoons) or control 
equipment which emits odors unless such equipment or con­
trol equipment also emits particulate matter, or any other 
regulated air contaminant (as defined in rule 22.100(455B)).

i. Construction, modification or alteration to equipment 
which will not result in a net emissions increase (as defined 
in paragraph 22.5(1) “f’) of more than 1.0 lb/hr of any regu­
lated air pollutant (as defined in rule 22.100(455B)). Emis­
sion reduction achieved through the installation of control 
equipment, for which a construction permit has not been ob­
tained, does not establish a limit to potential emissions.

Pollutants-covered-under the provisions of Section 112(g)
ef the Clean-Air Act Hazardous air pollutants (as defined in 
rule 22.100) are not included in this exemption except for 
those listed in Table 1. Further, the net emissions rate 
INCREASE must not equal or exceed the values listed in 
Table 1.

Table 1
Pollutant Ton/vear
Lead 0.6
Asbestos 0.007
Beryllium 0.0004
Vinyl Chloride 1 
Fluorides 3

This exemption is ONLY applicable to vertical discharges 
with the exhaust stack height 10 or more feet above the high­
est building within 50 feet. If a construction permit has been 
previously issued for the equipment or control equipment, 
the conditions of the construction permit remain in effect. In 
order to use this exemption, the facility must comply with the 
information submission to the department as described 
above.

The department reserves the right to require proof that the 
expected emissions from the source which is being exempted 
from the air quality construction permit requirement, in con­

junction with all other emissions, will not prevent the attain­
ment or maintenance of the ambient air quality standards 
specified in 567—Chapter 28. If the department finds, at any 
time after a change has been made pursuant to this exemp­
tion, evidence of violations of any of the department’s rules, 
the department may require the source to submit to the de­
partment sufficient information to determine whether en­
forcement action should be taken. This information may in­
clude, but is not limited to, any information that would have 
been submitted in an application for a construction permit 
for any changes made by the source under this exemption, 
and air quality dispersion modeling.

j. Residential wood heaters, cookstoves, or fireplaces.
k. Asbestos demolition and renovation projects subject 

to 40 CFR 61.145 as amended through January 16,1991.
l. The equipment in laboratories used exclusively for 

nonproduction chemical and physical analyses. Nonproduc­
tion analyses means analyses incidental to the production of 
a good or service and includes analyses conducted for quality 
assurance or quality control activities, or for the assessment 
of environmental impact.

m. Storage tanks with a capacity of less than 10,570 gal­
lons and an annual throughput less than 40,000 gallons.

n. Stack or vents to prevent escape of sewer gases 
through plumbing traps. Systems which include any indus­
trial waste are not exempt.

o. A nonproduction surface coating process that uses 
only hand-held aerosol spray cans.

p. Brazing, soldering or welding equipment or portable 
cutting torches used only for nonproduction activities.

q. Cooling and ventilating equipment: Comfort air con­
ditioning not designed or used to remove air contaminants 
generated by, or released from, specific units of equipment.

r. An internal combustion engine with a brake horse­
power rating of less than 400 measured at the shaft. For the 
purposes of this exemption, the manufacturer’s nameplate 
rating at full load shall be defined as the brake horsepower 
output at the shaft.

s. Equipment that is not related to the production of 
goods or services and used exclusively for academic pur­
poses, located at educational institutions (as defined in Iowa 
Code section 455B.161). The equipment covered under this 
exemption is limited to: lab hoods, art class equipment, 
wood shop equipment in classrooms, wood fired pottery 
kilns, and fuel-burning units with a capacity of less than one 
million Btu per hour fuel capacity. This exemption does not 
apply to incinerators.

t. Any container, storage tank, or vessel that contains a 
fluid having a maximum true vapor pressure of less than 0.75 
psia. “Maximum true vapor pressure” means the equilibri­
um partial pressure of the material considering:

• For material stored at ambient temperature, the maxi­
mum monthly average temperature as reported by the Na­
tional Weather Service, or

• For material stored above or below the ambient tem­
perature, the temperature equal to the highest calendar- 
month average of the material storage temperature.

u. Any passive vent or exhaust primarily intended to al­
low the escape of moisture while handling, transporting, or 
storing any material.

v. Small unit. A notice or construction permit is not re­
quired for a small unit regardless of when the emission unit 
was placed into service.

(1) “Small unit ” means any emission unit and associated 
control that actually emits less than each of the following:
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1. 40 pounds per year of lead and lead compounds ex­
pressed as lead;

2. 5 tons per year of sulfur dioxide;
3. 5 tons per year of nitrogen oxides;
4. 5 tons per year of volatile organic compounds;
5. 5 tons per year of carbon monoxide; and
6. 2.5 tons per year ofPMlO.
The presence of other emissions or another class of emis­

sions from the emission unit shall not affect the applicability 
of this definition.

(2) Permit requested. If requested in writing by the owner 
or operator of a small unit, the director may issue a construc­
tion permit for that unit.

(3) Requirement to apply for a construction permit. An 
owner or operator of a small unit will be required to obtain a 
construction permit, or take the unit out of service, if the 
emission unit exceeds the small unit emission levels.

1. If during an inspection or other investigation of a fa­
cility the department believes that the emission unit exceeds 
the actual emission levels that define a small emission unit, 
then the department will submit calculations and detailed in­
formation in a letter to the owner or operator. The owner or 
operator will have 60 days to respond with information to 
substantiate a claim that the small unit does not exceed the 
actual emissions levels that define a small emission unit. If 
the owner or operator is unable to substantiate a claim, to 
the satisfaction of the department, that the small unit meets 
the emission levels, then the department will notify the own­
er.

2. If during the course of operation of a small unit, emis­
sions increase such that the emission unit no longer meets 
the definition of small unit, the facility will have 90 days from 
the date it determines that the emission unit is no longer a 
small unit in which to apply for a construction permit with­
out penalty. The owner or operator shall submit a letter to 
the department establishing the date it determined that the 
emission unit no longer met the small unit requirements.

(4) Timeline for application for construction permit. 
Within 90 days of notification (as established above) by the 
department or discovery by the facility that the emission unit 
no longer qualifies as a small unit, the facility shall apply for 
a construction permit without penalty. The emission unit and 
control equipment may continue operation without penalty 
during this period and associated application review period.

(5) Required notice. The owner or operator of the facility 
will notify the department within 90 days of the end of the 
first calendar year that the aggregate emissions from “sub­
stantial small units” at the facility exceed any of the “notice 
thresholds” listed below.

(6) “Substantial small unit,” for the purposes of this 
paragraph, means a small unit which actually emits more 
than:

1. 30 pounds per year of lead and lead compounds ex­
pressed as lead;

2. 3.75 tons per year of sulfur dioxide;
3. 3.75 tons per year of nitrogen oxides;
4. 3.75 tons per year of volatile organic compounds;
5. 3.75 tons per year of carbon monoxide; or
6. 1.875 tons per year ofPMl 0.
An emission unit is a substantial small unit only for those 

substances for which annual emissions exceed the above in­
dicated amount.

(7) “Notice threshold, " for the purposes of this para­
graph and paragraph “w, ” means:

1. 0.6 tons per year of lead and lead compounds ex­
pressed as lead;

2. 40 tons per year of sulfur dioxide;
3. 40 tons per year of nitrogen oxides;
4. 40 tons per year of volatile organic compounds;
5. 100 tons per year of carbon monoxide; or
6. 15 tons per year ofPMl 0.
w. Indoor unit. A notice or construction permit is not re­

quired for an indoor unit regardless of when it was placed 
into service.

(1) “Indoor unit ” means any emission unit or air contam­
inant source that is not directly vented or exhausted to the 
outside atmosphere. “Indoor unit” includes, without limita­
tion, any air exchange through general ventilation, windows, 
doors, and cracks. A horizontally discharging powered side 
vent is not an indoor unit unless it meets both of the following 
criteria:

1. Located more than 15 feet above the ground; and
2. Located more than 130 feet from the facility’s closest 

property line.
(2) For the purpose of this paragraph, the following 

terms are defined as follows:
“Directly vented or exhausted” means a dedicated con­

duit to the outside atmosphere with the primary purpose to 
evacuate air contaminants from an emission unit or associ­
ated control equipment.

“General ventilation ” means the normal exchange of air 
for odor, temperature and humidity control.

(3) Permit requested. If requested in writing by the owner 
or operator of an indoor unit, the director may issue a 
construction permit for that unit.

(4) Requirement to apply for a construction permit. An 
owner or operator of an emission unit will be required to ob­
tain a construction permit, or take the unit out of service, if 
the emission unit does not meet the definition of indoor unit. 
If during an inspection or other investigation of a facility the 
department believes that the emission unit does not meet the 
definition of an indoor unit, then the department will submit 
detailed information in a letter to the owner or operator. The 
owner or operator will have 60 days to respond with infor­
mation to substantiate a claim that the indoor unit meets the 
definition. If the owner or operator is unable to substantiate 
a claim, to the satisfaction of the department, that the indoor 
unit meets the definition of an indoor unit, then the depart­
ment will notify the owner.

If during the course of operation of an indoor unit the unit 
no longer meets the definition of indoor unit, the facility will 
have 90 days from the date it determines that the emission 
unit is no longer an indoor unit in which to apply for a 
construction permit without penalty. The owner or operator 
shall submit a letter to the department establishing the date it 
determined that the emission unit no longer met the indoor 
unit definition.

(5) Timeline for application for construction permit. 
Within 90 days of notification (as established above) by the 
department or discovery by the facility that the emission unit 
no longer qualifies as an indoor unit, the facility shall apply 
for a construction permit without penalty. The emission unit 
and control equipment may continue operation without pen­
alty during this period and associated application review pe­
riod.

(6) Required notice. The owner or operator of the facility 
will notify the department within 90 days of placing in ser­
vice an indoor unit with actual emissions that exceed any no­
tice threshold as defined in paragraph “v. ”
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22.1(3) and 22.1(4) No change.
This rule is intended to implement Iowa Code section 

455B.133.

ARC 1021B

ENVIRONMENTAL PROTECTION 
COMMISSION [567]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 455B.133, 
the Environmental Protection Commission hereby gives No­
tice of Intended Action to amend Chapter 22, “Controlling 
Pollution,” Iowa Administrative Code.

Item 1 seeks to revise the deadline for which an applica­
tion for a significant modification of a Title V permit is due. 
Currently, subparagraph 22.105(l)“a”(4) requires an ap­
plication at least 6 months prior to any planned significant 
modification of a Title V permit. While 40 CFR Part 70 does 
not specifically address a deadline for significant modifica­
tion application, Subpart 70.5(a)(l)(ii) states that a complete 
application to obtain a Title V permit or permit revision is re­
quired within 12 months after commencing operation or on 
or before such earlier date as the permitting authority may 
establish. This rule making seeks to change the deadline for 
application submittal to no later than 3 months after com­
mencing operation of the changed source. The DNR has re­
ceived two requests from the regulated public that this sub- 
paragraph be revised or deleted. This rule making is an at­
tempt to address concerns over permit timing issues. Three 
months is considered adequate time to prepare an application 
for modification of a Title V permit so that the permit re­
mains consistent with current operations at the facility.

Item 2 reiterates the deadline for which an application for 
a significant modification of a Title V permit is due. New 
subrule 22.113(4) is intended to make clear when the ap­
plication for a significant modification is due.

Any person may make written suggestions or comments 
on the proposed amendments on or before November 30, 
2001. Written comments should be directed to Corey 
McCoid, Iowa Department of Natural Resources, Air Quali­
ty Bureau, 7900 Hickman Road, Suite 1, Urbandale, Iowa 
50322, fax (515)242-5094, or by electronic mail to corev. 
mccoid@dnr.state.ia.us.

A public hearing will be held on November 15, 2001, at 
11 a.m. in Conference Rooms 2 through 4, Air Quality Bu­
reau, 7900 Hickman Road, Urbandale, Iowa, at which time 
comments may be submitted orally or in writing. All com­
ments must be received no later than November 30, 2001.

Any persons who intend to attend a public hearing and 
have special requirements such as hearing or mobility im­
pairments should contact Corey McCoid at (515)281-6061 
to advise of any specific needs.

These amendments are intended to implement Iowa Code 
section 455B.133.

The following amendments are proposed.

Item 1. Amend subrule 22.105(1), paragraph “a,” sub- 
paragraph (4), as follows:

(4) At least 6 months prior to any planned significant 
modification of a Title V permit. See rule 22.113055B);
For a change that is subject to the requirements for a signifi­
cant permit modification (see rule 22.113(455B)), the per­
mittee shall submit to the department an application for a 
significant permit modification not later than three months 
after commencing operation of the changed source unless 
the existing Title Vpermit would prohibit such construction 
or change in operation, in which event the operation of the 
changed source may not commence until the department re­
vises the permit.

ITEM 2. Amend rule 567—22.113(455B) by adopting 
the following new subrule:

22.113(4) For a change that is subject to the require­
ments for a significant permit modification (see rule 
22.113(455B)), the permittee shall submit to the department 
an application for a significant permit modification not later 
than three months after commencing operation of the 
changed source unless the existing Title V permit would pro­
hibit such construction or change in operation, in which 
event the operation of the changed source may not com­
mence until the department revises the permit.

ARC 1022B

ENVIRONMENTAL PROTECTION 
COMMISSION[567]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 455D.7, 
455E.9 and 455F.5, the Environmental Protection Commis­
sion hereby gives Notice of Intended Action to amend Chap­
ter 119, “Waste Oil,” Chapter 144, “Household Hazardous 
Materials,” Chapter 211, “Grants for Regional Collection 
Centers of Conditionally Exempt Small Quantity Generators 
and Household Hazardous Wastes,” and Chapter 214, 
“Household Hazardous Materials Program,” and to rescind 
Chapter 210, “Grants for Solid Waste Comprehensive Plan­
ning,” and Chapter 212, “Loans for Waste Reduction and Re­
cycling Projects,” Iowa Administrative Code.

The rules to be amended describe limitations and pro­
grams designed to protect the public health and the environ­
ment by regulating disposal of household hazardous materi­
als, and provide for collection of household hazardous mate­
rials, hazardous materials generated by conditionally exempt 
small quantity generators, and provision of educational ma­
terials to increase public awareness of household hazardous 
materials and proper management and disposal of such haz­
ardous materials.

Any interested person may make written suggestions or 
comments on these proposed amendments on or before No­
vember 27,2001. Such written comments should be directed 
to Tom Anderson, Land Quality and Waste Management 
Assistance Division, Department of Natural Resources, Des 
Moines, Iowa 50319-0034; fax (515)281-8895. Persons 
wishing to convey their views orally should contact Tom
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Anderson at (515)281-8623 or at the Division offices in the 
Wallace State Office Building.

Also, there will be a public hearing on November 27, 
2001, at 9 a.m. in Conference Room 5 West of the Wallace 
State Office Building, at which time persons may present 
their views either orally or in writing. At the hearing, per­
sons will be asked to give their names and addresses for the 
record and to confine their remarks to the subject of the 
amendments.

Any persons who intend to attend the public hearing and 
have special requirements such as hearing or mobility im­
pairments should contact the Department of Natural Re­
sources and advise of specific needs.

These amendments are intended to implement Iowa Code 
sections 455D.6,455D.13, and 455E.11 and chapters 455B, 
division IV, part 1, and 455F.

The following amendments are proposed.
Item 1. Amend rule 567—119.2(455D,455B), defini­

tion of “division,” as follows:
“Division” means the land quality and waste management 

authority assistance division of the department.
ITEM 2. Rescind subrule 119.4(2), paragraph “d,” sub- 

paragraph (4), and adopt the following new subparagraph 
(4) in lieu thereof:

(4) The language “used oil is a household hazardous ma­
terial” and, at least 2 inches in length, the household hazard­
ous materials program symbol as shown below;

SOLUTIONS FOR IOWA

Item 3. Amend rule 567—119.7(455B,455D), catch­
words, as follows:
567—119.7(455B,455D) Waste management authority 
Land quality and waste management assistance division 
responsibilities.

Item 4. Amend rule 567—144.1(455F) as follows:
567—144.1(455F) Scope. This chapter is intended to imple­
ment provisions of Iowa Code sections 455F.1 to 455F.11. 
The Act requires retailers that sell household hazardous ma­
terials to affix display area labels in a prominent lecation-on 
or near the display area of a4tousehold hazardous material.

The Act requires retailers-to maintain and prominently 
display consumer information booklets which provide infor­
mation on the proper use of household hazardous materials, 
and specific instructions for the proper disposal of certain 
substance categories. Additionally, retailers are required to 
make available consumer information bulletins about house­
hold hazardous materials. Manufacturers or distributors of 
household hazardous materials who authorize independent 
contractor retailers to sell products of the manufacturer or 
distributor on a person-to-person basis are required to pro­
vide each independent contractor retailer with sufficient 
quantities of the booklet. The independent contractor retail­
er is to provide a copy of the booklet to the customer at the 
time of the sale.

The Act requires the environmental protection commis­
sion to adopt rules which establish a uniform display area la­

bel to be used by retailers. The environmental protection
commission also-must adopt rales which designate the type 
and amount of information to be included in the consumer 
information booklets and bulletins. The booklets^ and bulle­
tins and labels are available free from the department of nat­
ural resources, but the rules allow the retailers to provide 
their own.

This chapter contains rules identifying products which are 
considered to be household hazardous products, the mini­
mum size, color and content of labels which identify prod­
ucts, the placement of display-area labels and informational 
signs as well as prescribing the general information to be in­
cluded in consumer information booklets.

Item 5. Amend rule 567—144.2(4551/), definitions of 
“display area label” and “informational signs,” as follows:

“Display area label”-means-the signage used by a retailer
to mark a household hazardous material display area as pre­
scribed by the department.

“Informational signs” means signs which explain the 
household hazardous materials program, the significance of 
the display area labels and direct consumers to the location 
of informational booklets or other information available in 
the store.

Item 6. Amend rule 567—144.4(455F), catchwords, as 
follows:
567—144.4(455F) Labeling and sign Sign requirements.

ITEM 7. Rescind subrule 144.4(1) and adopt the follow­
ing new subrule in lieu thereof:

144.4(1) Specifications. Informational signs shall be at 
least 81/2" x 11" and must contain the program symbol of at 
least 2" in size as shown below.
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The sign shall explain the significance of the relationship 
of improper disposal of household hazardous materials to the 
contamination of groundwater, and shall direct consumers to 
the location of informational materials in the store.

Item 8. Amend subrule 144.4(2) as follows:
144.4(2) General requirements. Retailers required to be 

permitted under Iowa Code section 455F.7 shall affix display 
area-labels meeting the specifications of 144.4(l)“a” imme­
diately adjacent to the price information at the location 
where the household hazardous material is displayed for sale
in their retail outlet. Where products are individually priced
with no corresponding shelf pricing information, the labels
shall be affixed immediately in front of, above or below-the
product displays. All labels must be in locations where they
can easily-be seen by consumers. Where the- same product
from the same manufacturer is-offered in a variety of sizes or
colors on a single shelf, the display area labels may be spaced
up to 2 feet apart on the-shelf; or if the shelf is 4 feet or less in
length, a single label on each shelf is- acceptable if an infor­
mational sign is placed above the display rack.

Retailers-are not required to label shelves which are in an
enclosed area that is not accessible to the consumer, but-the
retailer must provide copies of the informational booklets
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and maintain a list of products sold which are household haz­
ardous materials adjacent to an informational sign. These 
materials must be at the location where the consumer picks 
up the products for purchase.

Item 9. Amend subrule 144.4(3) as follows:
144.4(3) Information signs. These signs must be dis­

played at locations in the store close to shelves where house­
hold hazardous materials are offered for sale and in the loca­
tion where informational materials are available. The infor­
mational signs are not required to be placed at every location 
where products are sold, but they should be displayed at 
areas where there are concentrations of such products and 
where required by the provisions of 144.4(2). The locations 
of the signs shall be such that they will be clearly visible to 
customers.

Item 10. Amend subrule 144.4(4) as follows:
144.4(4) Availability. Retailers are responsible for ensur­

ing that labels and signs are all located properly in accor­
dance with the provisions of 144.4(2) and 144.4(3). Retail­
ers may print their own display area labels so long as they are 
identical to those provided by-the department. Retailers may 
print their own information signs so long as they are at least 
the same size and contain all of the information found on 
those provided by the department. Retailers may also obtain 
labels and signs from the department. Order forms for these 
materials are available on request from the department.

ITEM 11. Amend subrule 144.4(5) as follows:
144.4(5) Variances. Retailers wishing to use labels or 

signs other than as required by this chapter must request and 
receive from the department a variance from these rules, pro­
vided, however, that a variance is not required to use a label 
which is larger in overall dimensions or informational signs 
which are larger than those required by this chapter.

ITEM 12. Rescind and reserve 567—Chapter 210.
ITEM 13. Amend rule 567—211.11(455F) as follows:

567—211.11(455F) RCC operations support. The depart­
ment may provide grants to establish RCCs to applicants who 
have met criteria described in rule 211.8(455F). Funds not 
obligated for the establishment of RCCs may be disbursed to 
eligible operating RCCs as operations support. Operations 
support funding will assist RCCs with the costs associated 
with day-to-day operations. There shall be no operations 
support funding awarded to any RCC in excess of actual op­
erations cost as reported on the disposal funding report form 
as required in rule 567—214.11211.12(455F). The total op­
erations support funding awarded to all eligible RCCs shall 
not exceed the amount of available funding.

To be eligible to receive RCC operations support, RCCs 
must meet the requirements described in rule 567—214.11 
211.12(455F). The method to determine the percentage of 
operations support funds that each eligible RCC may receive 
is also described in rule 567—214:11277.72(455F). Fund­
ing assistance under this rule may be disbursed to eligible 
operating RCCs at the same time as the RCC household haz­
ardous material disposal funding, rule 567—214:14 
27i.i2(455F).

ITEM 14. Amend 567—Chapter 211 by adopting the fol­
lowing new rule:

567—211.12(455F) Regional collection center household 
hazardous material disposal funding.

211.12(1) All RCCs are eligible to receive funding from 
the department to offset the cost associated with proper dis­

posal of household hazardous waste by a licensed hazardous 
waste contractor. The source for this funding is described in 
Iowa Code section 455E.ll(2)“a”(2)(e). RCCs will receive 
a percentage of the funds accumulated in this account in an 
amount equal to the percentage each RCC disposed of, by net 
weight, compared to the total amount disposed of by all 
RCCs eligible for disposal funding assistance.

211.12(2) To be eligible to receive disposal funding assis­
tance, an RCC must have hazardous materials removed by a 
licensed hazardous waste contractor, complete the regional 
collection center semiannual report on a form supplied by 
the department and attach the hazardous waste contractor in­
voice depicting hazardous material types, net weight of haz­
ardous materials, and associated disposal costs charged by 
the hazardous waste contractor to the RCC.

211.12(3) Each RCC shall submit to the department a 
completed regional collection center semiannual report re­
gardless of disposal funding assistance eligibility. Regional 
collection center semiannual reports shall be submitted by 
September 1 for the portion of the fiscal year January 1 
through June 30 and by March 1 for the portion of the fiscal 
year July 1 through December 31.

211.12(4) RCCs not eligible for disposal funding assis­
tance during any given reporting period may estimate net 
weights for the purposes of completing the regional collec­
tion center semiannual report using conversion factors pro­
vided by the department.

Item 15. Rescind and reserve 567—Chapter 212.

Item 16. Amend rule 567—214.1(455F) by rescinding 
numbered paragraph “6.”

Item 17. Amend rule 567—214.7(455F), introductory 
paragraph, as follows:
567—214.7(455F) HHM education grants. The depart­
ment will solicit requests for proposals (RFPs) from appli­
cants twice a year, unless otherwise designated by the depart­
ment, in conjunction with the Toxic Cleanup Day RFP, for 
education projects.

ITEM 18. Amend rule 567—214.8(455F), introductory 
paragraph, as follows:
567—214.8(455F) Selection of TCD event host. The de­
partment will solicit requests for proposals twice a year, un­
less otherwise designated by the department, from applicants 
to sponsor TCD events. The following is a list of general re­
quirements for hosting a TCD. The proposals will be evaluat­
ed on how well the applicant meets these general criteria:

ITEM 19. Amend rule 567—214.9(455F), introductory 
paragraph, as follows:
567—214.9(455F) TCD events. The TCD events will pro­
vide for proper disposal of household hazardous waste from 
urban and rural households. All hazardous wastes accepted 
at the event shall be removed from the site within 24 hours 
after the end of the collection event, unless otherwise autho­
rized by the department or applicant representative. Bro­
chures and videos on how to establish and set up a TCD are 
available at the land quality and waste management assis­
tance division.

ITEM 20. Rescind and reserve rule 567—214.11(455F).
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Notice of Intended Action
Twenty-live interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“Z>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 455B.474, 
the Environmental Protection Commission proposes to 
amend Chapter 134, “Certification of Groundwater Profes­
sionals,” Iowa Administrative Code.

Subrule 134.2(3) is being replaced and subrule 134.3(3) is 
being rescinded. These subrules were used to implement a 
transition period from the groundwater professional registra­
tion program to a certification process. Subrule 134.3(3) is 
no longer needed. Subrule 134.3(5) is being amended to 
clarify that 12 hours of continuing education are required 
during each two-year certification period in order to receive 
recertification. The continuing education hours cannot be 
carried over to the next certification period.

Subrule 134.2(3) is being changed to require professional 
engineers exempted from the certification examination to 
take the risk-based corrective action (RBCA) instruction 
course offered by the Department before certification is 
granted. Previously, the course was required in the first year 
of certification as part of the engineers’ continuing educa­
tion. The Department believes attending the course prior to 
certification is needed to ensure acceptable work is per­
formed from the beginning of certification. The Iowa RBCA 
procedures and software are not part of normal engineering 
training.

Applicants who fail to pass the certification examination a 
second time will be required to complete a regular RBCA 
course of instruction before retaking the exam. Failing the 
exam the second time shows a need for a better understand­
ing of the RBCA process. The purpose of certification is to 
have some assurance the person is competent to perform a 
RBCA investigation for the petroleum-contaminated site 
owner. Retaking the RBCA instruction course is required of 
applicants rather than allowing them to take the exam over 
and over again.

Any interested person may submit written comments on 
the proposed amendments on or before November 9, 2001. 
Written comments should be sent to the Iowa Department of 
Natural Resources, Attn: Paul Nelson, Wallace State Office 
Building, 502 E. 9th Street, Des Moines, Iowa 50319, fax 
(515)281-8895, or E-mail naul.nelson@dnr.state.ia.us.

A public hearing will be held November 6,2001, at 1 p.m. 
in the Fifth Floor West Conference Room of the Wallace 
State Office Building at which time persons may present 
their views either orally or in writing. At the hearing, per­
sons will be asked to give their names and addresses for the 
record and to confine their remarks to the subject of the 
amendments.

Any persons who intend to attend the public hearing and 
have special requirements such as hearing or mobility im­
pairments should contact the Department of Natural Re­
sources and advise of specific needs.

These amendments are intended to implement Iowa Code 
section 455G.18.

The following amendments are proposed.
Item 1. Rescind subrule 134.2(3) and adopt the follow­

ing new subrule in lieu thereof:
134.2(3) In order to be certified as a groundwater profes­

sional, the applicant must complete the two-day risk-based 
correction action (RBCA) course and pass a certification ex­
amination offered or authorized by the department.

a. An applicant who fails an initial examination may 
take a second examination.

b. Failure of the second examination will result in ter­
mination of the application. A person may reapply for 
groundwater professional certification. The applicant must 
complete a regularly scheduled course of instruction before 
retaking the certification examination.

c. Professional engineers who qualify for an exemption 
from taking the certification examination under subrule 
134.3(6) must attend the RBCA initial course of instruction 
in order to be certified.

Item 2. Rescind and reserve subrule 134.3(3).
Item 3. Rescind subrule 134.3(5) and adopt the follow­

ing new subrule in lieu thereof:
134.3(5) Continuing education. All groundwater profes­

sionals are required to complete at least 12 hours of continu­
ing education during each two-year certification period.

a. The initial course of instruction required in subrule 
134.2(3) may be applied toward the first certification peri­
od’s continuing education requirements. Continuing educa­
tion credits may not be carried forward to the next certifica­
tion period.

b. Continuing education must be in the areas relating to 
underground storage tank contamination assessment and 
corrective action activities. Courses other than those pro­
vided by the department must be submitted to the department 
for prior approval as meeting the continuing education re­
quirement.

Item 4. Amend subrule 134.3(6) as follows:
134.3(6) Exemption from examination. The department 

may provide for an exemption from the initial course of in­
struction and certification examination requirements for a 
professional engineer registered pursuant to Iowa Code 
chapter 542B upon submission of sufficient proof of exemp­
tion to the Iowa comprehensive petroleum underground stor­
age tank fund board, as provided in Iowa Code section 
455G.18(8). r if the The person is must be qualified in the 
field of geotechnical, hydrological, environmental, ground- 
water, or hydrological engineering upon submission of suffi­
cient-proof of exemption to the Iowa comprehensive petro­
leum underground storage tank fund board, as provided in 
Iowa code-section 455G.18(8). A groundwater professional 
exempted under this provision must meet the continuing 
education requirements of subrule 134.3(5).
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ENVIRONMENTAL PROTECTION 
COMMISSION [567]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“J!>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 455B.474, 
the Environmental Protection Commission proposes to 
amend Chapter 135, “Technical Standards and Corrective 
Action Requirements for Owners and Operators of Under­
ground Storage Tanks,” Iowa Administrative Code.

These amendments incorporate the changes made by 
2001 Iowa Acts, House File 636, sections 1 and 2, effective 
July 1, 2001.

2001 Iowa Acts, House File 636, removed the require­
ment for the person depositing a regulated substance in an 
unregistered underground storage tank to notify the owners 
or operators of their duty to register tanks. Also, the person 
is not required to report the unregistered tank to the Depart­
ment or provide the owner or operator with a tank registra­
tion form. However, it still remains unlawful for both the de­
positor and the person accepting the regulated substance to 
deposit a regulated substance into tanks that have not been 
registered and issued permanent or annual tank tags.

2001 Iowa Acts, House File 636, makes it unlawful for a 
person to deposit a regulated substance in an underground 
storage tank after being notified by the Department that the 
tank is not covered by an approved form of financial respon­
sibility such as insurance. Item 2 incorporates this require­
ment. The depositor and person accepting the substance re­
main subject to fines and penalties for depositing a regulated 
substance under these conditions. The $25 additional regis­
tration fee for failing to register a tank has been increased to 
$250. Also, the additional $250 fee now applies for failure to 
obtain annual tank tags.

A major change is the requirement for a person who 
installs underground storage tanks and the owner or operator 
to notify the Department in writing of the intent to install a 
tank. A person selling, installing, modifying or repairing a 
tank used or intended to be used as an underground storage 
tank now must notify both the purchaser and owner or opera­
tor of the tank of the tank registration requirements.

2001 Iowa Acts, House File 636, section 2, gives the De­
partment authority to deny registration and annual tank tags 
for underground storage tanks for which the owner or opera­
tor has not provided proof of financial responsibility cover­
age to the Department. Item 3 of these amendments requires 
owners and operators to provide such proof as a condition of 
receipt of tank registration and annual tank management fee 
tags without which the owners and operators cannot lawfully 
obtain product.

The amendments provide the Department authority to 
give written authorization to fill untagged underground stor­
age tanks for purposes of testing the tanks or when there is a 
delay in getting tank tags to the owner or operator.

Any interested person may submit written comments on 
the proposed amendments on or before November 9, 2001. 
Written comments should be sent to the Department of Natu­
ral Resources, Attn: Paul Nelson, Wallace State Office

Building, 502 E. 9th St., Des Moines, Iowa 50319; fax 
(515)281-8895; or E-mail paul.nelson@dnr.state.ia.us.

A public hearing will be held November 6,2001, at 1 p.m. 
in the Fifth Floor West Conference Room, Wallace State Of­
fice Building, at which time persons may present their views 
either orally or in writing. At the hearing, persons will be 
asked to give their names and addresses for the record and to 
confine their remarks to the subject of the amendments.

Any persons who intend to attend the public hearing and 
have special requirements such as hearing or mobility im­
pairments should contact the Department of Natural Re­
sources and advise of specific needs.

These amendments are intended to implement Iowa Code 
section 455B.473 as amended by 2001 Iowa Acts, House 
File 636, sections 1 and 2.

The following amendments are proposed.

Item 1. Amend subrule 135.3(3), paragraph “c,” as fol­
lows:

c. An owner or operator who brings into use an under­
ground storage tank after July 1, 1985, shall complete and 
submit to the department a copy of the notification form pro­
vided by the department within 30 days of the existence of 
the-tank installing the tank in the ground. The owner or oper­
ator shall not allow the deposit of any regulated substance 
into the tank without prior approval of the department or un­
til the tank has been issued a tank registration tag and is cov­
ered by an approved financial responsibility mechanism in 
accordance with 567—Chapter 136.

Item 2. Amend subrule 135.3(3) by rescinding para­
graphs “h,” “i,” “j,” and “k,” and adopting in lieu thereof 
the following new paragraphs:

h. Notification requirement for installing a tank. A per­
son installing an underground storage tank and the owner or 
operator of the underground storage tank must notify the de­
partment of their intent to install the tank 30 days prior to 
installation. Notification shall be on a form provided by the 
department.

i. Notification requirements for a person who sells, 
installs, modifies or repairs a tank. A person who sells, 
installs, modifies, or repairs a tank used or intended to be 
used in Iowa shall notify, in writing, the purchaser and the 
owner or operator of the tank of the obligations specified in 
paragraphs 135.3(3)“c” and “j” and the financial assurance 
requirements in 567—Chapter 136. The notification must 
include the prohibition on depositing a regulated substance 
into tanks which have not been registered and issued tags by 
the department. A standard notification form supplied by the 
department may be used to satisfy this requirement.

j. It is unlawful for a person to deposit or accept a regu­
lated substance in an underground storage tank that has not 
been registered and issued permanent or annual tank man­
agement tags in accordance with rule 567—135.3(455B).

(1) The department may provide written authorization to 
receive a regulated substance when there is a delay in receiv­
ing tank tags or at new tank installations to allow for testing 
the tank system.

(2) The department may provide known depositors of 
regulated substances lists of underground storage tank sites 
that have been issued tank tags and those that have not been 
issued tank tags. These lists do not remove the requirement 
for depositors to verify that current tank tags are affixed to 
the fill pipe prior to delivering product. Regulated sub­
stances cannot be delivered to underground storage tanks 
without current tank tags.
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(3) A person shall not deposit a regulated substance in an 
underground storage tank after receiving written or oral no­
tice from the department that the tank is not covered by an 
approved form of financial responsibility in accordance with 
567—Chapter 136.

k. If an owner or operator fails to register an under­
ground storage tank within 30 days after installation or ob­
tain annual renewal tags by April 1, the owner or operator 
shall pay an additional $250 upon registration of the tank or 
application for tank tag renewal. The imposition of this fee 
does not preclude the department from assessing an addi­
tional administrative penalty in accordance with Iowa Code 
section 455B.476.

Item 3. Amend subrule 135.3(5), paragraph “b,” as fol­
lows:

b. The owner or operator of tanks over 1100-gallon ca­
pacity must submit a tank management fee of $65 per tank by 
January 15 of each year. The owner or operator must also 
submit written proof that the tanks are covered by an ap­
proved form of financial responsibility in accordance with 
567—Chapter 136. Upon proper payment of the fee and ac­
ceptable proof of financial responsibility, a -A- one-year reg­
istration tag will then be issued for the period from April 1 to 
March 31. The department shall refund a tank management 
fee if the tank is permanently closed prior to the effective 
date of April 1 for that year.

Item 4. Amend subrule 135.3(5), paragraph “d,” as fol­
lows:

d. A person who conveys or deposits a regulated sub­
stance shall inspect the underground storage tank to deter­
mine the existence or absence of a current registration tag. If 
the tag is not affixed to the fill pipe or fill pipe cap, the person 
may not deposit the substance in the tank, except as-allowed 
in 135.3(3)“j.”

ARC 1008B

HUMAN SERVICES 
DEPARTMENT [441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section I7A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 234.6, the 
Department of Human Services proposes to amend Chapter 
41, “Granting Assistance,” appearing in the Iowa Adminis­
trative Code.

This amendment eliminates the provisions of not counting 
toward the 60-month Family Investment Program (FIP) limit 
a month for which all assistance is returned by the family or a 
month for which all assistance is reimbursed via support 
collections or overpayment recoveries.

Federal law limits FIP assistance to families to a total of 
60 months in their lifetime. Assistance beyond the 60-month 
period may be provided to families with hardship conditions 
that affect their ability to become self-supporting during the 
60-month period.

Unless exempt from the 60-month limit, each month that a 
family receives a FIP grant is counted toward the 60-month

limit. Under the current rules, a month of FIP assistance is 
not counted toward the 60-month limit when:

1. The family returns all FIP assistance for the month.
2. All FIP assistance for the month is reimbursed via 

support collections.
3. All FIP assistance for the month is reimbursed via 

overpayment recoveries.
To determine if a month of FIP assistance has been repaid 

or reimbursed, a month-by-month comparison of FIP paid 
out to the family versus support collections, overpayment re­
coveries and voluntary repayments is required. Adjustments 
to the 60-month period then have to be recorded on the 
60-month eligibility tracking system.

The overpayment recovery computer system records only 
the total amount owed by a family for the time period in 
question. It does not record the amount owed for each 
month. For example, if a family owes $30 FIP for June, $100 
FIP for July and $200 FIP for August, a $330 overpayment is 
recorded for the period of June through August.

Each repayment type is recorded on a different computer 
system. To perform the comparison, information is needed 
from four different computer systems. There is no interface 
among the four systems. Because the overpayment recovery 
system is not set up to record recoveries on a monthly basis, 
it is incompatible with the other systems.

Major system reprogramming is required to produce any 
kind of automated monthly report to field staff or to perform 
an automated monthly comparison of FIP paid out versus 
FIP repaid for the month. Budget and staff levels cannot sup­
port the needed system changes. Lacking the needed 
technology, the only option is a labor-intensive, cumbersome 
and error-prone manual process. The additional administra­
tive burden on field staff may adversely impact timely and 
accurate eligibility determinations for FIP and other assis­
tance programs.

It is not uncommon for families to have received count­
able FIP assistance on multiple cases over time. They may 
also have multiple child support or overpayment records. 
Because some families cycle on and off FIP, the 60-month 
period may take a family longer than 60 months to complete, 
making a manual monthly comparison even more compli­
cated. Tracking of repayments and reimbursements would 
have to continue after the family has gone off FIP to be able 
to adjust the 60-month period should the family reapply for 
FIP.

For these reasons, the Department is eliminating the offset 
criteria. The intent of the 60-month FIP limit is to assist fam­
ilies to become self-sufficient and move off public assis­
tance. A number of states have chosen more restrictive time 
limits. Iowa is deeply committed to providing assistance to 
needy families and has chosen the maximum 60-month limit 
allowed under federal law. In addition, Iowa has chosen to 
provide assistance beyond the 60-month limit to families 
that need more time because of barriers that prevent them 
from reaching self-sufficiency. Families that have reached 
the 60-month limit and that need additional assistance have 
an opportunity to obtain the assistance.by requesting a hard­
ship exemption. There is no limit on the number of hardship 
exemptions a family that meets the criteria may receive over 
time.

This amendment does not provide for a waiver to these 
changes because families that have reached the 60-month 
limit and that need additional assistance have an opportunity 
to obtain the assistance by requesting a hardship exemption. 
Persons may also request a waiver of the 60-month limit un­
der the Department’s general rule on exceptions at rule 
441—1.8(17A,217).
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Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

This amendment is intended to implement Iowa Code 
chapter 234.

The following amendment is proposed.
Amend subrule 41.30(2), paragraph “d,” by rescinding 

and reserving subparagraphs (3) and (4).

ARC 1009B

HUMAN SERVICES 
DEPARTMENT [441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 77, “Conditions of Participation for Providers of 
Medical and Remedial Care,” and Chapter 78, “Amount, 
Duration and Scope of Medical and Remedial Services,” ap­
pearing in the Iowa Administrative Code.

These amendments make the following changes in audiol­
ogy and hearing aid services covered by the Medicaid pro­
gram:

• Permit vestibular testing by an audiologist when pre­
scribed by a physician. Audiologists are trained to perform 
vestibular testing and are reimbursed by Medicare.

• Establish a prior authorization requirement for hear­
ing aids costing more than $650. There are no current upper 
payment limits on hearing aids. The Audiology and Hearing 
Aid Dispenser Medicaid Advisory Group recommended 
prior authorization for hearing aids costing more than $650 
as a cost-saving measure.

• Clarify that shipping and handling charges are not in­
cluded in acquisition costs. Federal regulations prohibit 
Medicaid reimbursement for shipping and handling.

• Update the term “hearing aid dealer” to “hearing aid 
dispenser.”

These needed corrections were identified while complet­
ing the rule assessment mandated by Executive Order Num­
ber 8.

These amendments do not provide for waivers to the prior 
authorization requirement because some limit must be set on 
the cost of hearing aids from a cost standpoint. The remain­
ing changes either provide a benefit or clarify current policy 
and do not require a waiver. Individuals may request a waiv­
er of departmental policy under the Department’s general 
rule on exceptions at rule 441—1.8(17A,217).

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

Oral presentations may be made by persons appearing at 
the following meetings. Written comments will also be ac­
cepted at these times.

Cedar Rapids - November 8, 2001 10 a.m.
Cedar Rapids Regional Office 
Iowa Building - Seventh Floor Conference Room 
411 Third Street S.E.
Cedar Rapids, Iowa 52401
Council Bluffs - November 7, 2001 9 a.m.
Administrative Conference Room
Council Bluffs Regional Office
417 E. Kanesville Boulevard
Council Bluffs, Iowa 51501
Davenport - November 8, 2001 10 a.m.
Davenport Area Office
Bicentennial Building - Fifth Floor Conference Room 
428 Western 
Davenport, Iowa 52801
Des Moines - November 7, 2001 10 a.m.
Des Moines Regional Office
City View Plaza - Conference Room 102
1200 University
Des Moines, Iowa 50314
Mason City - November 7, 2001 10 a.m.
Mason City Area Office
Mohawk Square, Liberty Room
22 North Georgia Avenue
Mason City, Iowa 50401
Ottumwa — November 7, 2001 10 a.m.
Ottumwa Area Office
Conference Room 3
120 East Main
Ottumwa, Iowa 52501
Sioux City - November 7, 2001 1:30 p.m.
Sioux City Regional Office
Fifth Floor
520 Nebraska Street
Sioux City, Iowa 51101
Waterloo - November 7, 2001 10 a.m.
Waterloo Regional Office
Pinecrest Office Building
Conference Room 213
1407 Independence Avenue
Waterloo, Iowa 50703
Any persons who intend to attend a public hearing and 

have special requirements such as hearing or vision impair­
ments should contact the Bureau of Policy Analysis at 
(515)281-8440 and advise of special needs.

These amendments are intended to implement Iowa Code 
section 249A.4.

The following amendments are proposed.
Item 1. Amend rule 441—77.13(249A) as follows:

441—77.13(249A) Hearing aid dealers dispensers. Hear­
ing aid dealers dispensers are eligible to participate if they are 
duly licensed by the state of Iowa. Hearing aid dealers dis­
pensers in other states will be eligible to participate if they are 
duly licensed in that state.

This rule is intended to implement Iowa Code section 
249A.4.
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Item 2. Amend rule 441—78.14(249A) as follows:
Amend subrules 78.14(2) to 78.14(5) as follows:
78.14(2) Audiological testings. Specified A physician or 

an audiologist shall perform audiological testing shall-be 
performed by a physician or an audiologist as a part of mak­
ing a determination that a recipient could benefit from the 
use of a hearing aid. The audiologist shall report audiologi­
cal testing shall-be reported on Form 470-0361, Section B. 
The department shall cover vestibular testing performed by 
an audiologist only when prescribed by a physician.

78.14(3) Hearing aid evaluation. A physician or an au­
diologist shall perform a hearing aid evaluation establishing 
that to establish if a recipient could benefit from a hearing aid 
shall be made by a physician or an audiologist. The physi­
cian or audiologist shall report the hearing aid evaluation 
shall be reported on Form 470-0828, Hearing Aid Evalua­
tion/Selection Report. When a hearing aid is recommended 
for a recipient, the physician or audiologist recommending 
the hearing aid shall see the recipient at least one time within 
30 days subsequent to purchase of the hearing aid to deter­
mine that the aid is adequate.

78.14(4) Hearing aid selection. A physician or audiolo­
gist may recommend a specific brand or model appropriate 
to the recipient’s condition. When a physician or an audiol­
ogist makes a general hearing aid recommendation is made 
by the physician or audiologist, a hearing aid dealer dispens­
er may perform the tests to determine the specific brand or 
model appropriate to the recipient’s condition. The physi­
cian, audiologist or hearing aid dispenser shall report the 
hearing aid selection shall be reported on Form 470-0828, 
Hearing Aid Evaluation/Selection Report.

78.14(5) Travel. When a recipient is unable to travel to 
the physician or audiologist because of health reasons, the 
department shall make payment shall be made for travel to 
the recipient’s place of residence or other suitable location. 
Payment The department shall make payment to physicians 
shall be made as specified in 78.1(8) and payment to audiolo­
gists shall be made at the same rate at which it reimburses 
state employees are reimbursed for travel.

Amend subrule 78.14(6), introductory paragraph, as fol­
lows:

78.14(6) Purchase of hearing aid. Payment shall be made 
The department shall make payment for the type of hearing 
aid recommended when purchased from an eligible licensed 
hearing aid dealer dispenser pursuant to rule 441— 
77.13(249A). Payment The department shall make payment 
for binaural amplification shall be made when:

Amend subrule 78.14(7), paragraphs “a” and “d,” as fol­
lows:

a. Payment for hearing aids shall be acquisition cost plus 
a dispensing fee covering the fitting and service for six 
months. Payment will-be made The department shall make 
payment for routine service after the first six months. Dis­
pensing fees and payment for routine service shall not ex­
ceed the fee schedule appropriate to the place of service. 
Shipping and handling charges are not allowed.

d. Prior approval.
(1) Payment for the replacement of a hearing aid less than 

four years old shall require prior approval except when the 
recipient is under 21 years of age. Payment shall be ap­
proved The department shall approve payment when the 
original hearing aid is lost or broken beyond repair or there is 
a significant change in the person’s hearing which that 
would require a different hearing aid. (Cross-reference 
78.28(4)“a”)

(2) Payment for a hearing aid costing more than $650 
shall require prior approval. The department shall approve

payment for either of the following purposes (Cross- 
reference 78.28(4) “b”):

1. Educational purposes when the recipient is partici­
pating in primary or secondary education or in a postsec­
ondary academic program leading to a degree and an in­
office comparison of an analog aid and a digital aid matched 
(+/- 5dB) for gain and output shows a significant improve­
ment in either speech recognition in quiet or speech recogni­
tion in noise or an in-office comparison of two aids, one of 
which is single channel, shows significantly improved audi­
bility.

2. Vocational purposes when documentation submitted 
indicates the necessity, such as varying amounts of back­
ground noise in the work environment and a need to converse 
in order to do the job, and an in-office comparison of an ana­
log aid and a digital aid matched (+/- 5dB)for gain and out­
put shows a significant improvement in either speech recog­
nition in quiet or speech recognition in noise or an in-office 
comparison of two aids, one of which is single channel, 
shows significantly improved audibility.

ITEM 3. Amend subrule 78.28(4) as follows:
78.28(4) Hearing aids which that must be submitted for 

prior approval are:
a. Replacement of a hearing aid less than four years old 

(except when the recipient is under 21 years of age). Pay­
ment shall be approved The department shall approve pay­
ment when the original hearing aid is lost or broken beyond 
repair or there is a significant change in the person’s hearing 
which that would require a different hearing aid. (Cross- 
reference 78.14(7)“b d”(l))

b. A hearing aid costing more than $650. The depart­
ment shall approve payment for either of the following pur­
poses (Cross-reference 78.14(7)“d”(2)):

(1) Educational purposes when the recipient is partici­
pating in primary or secondary education or in a postsec­
ondary academic program leading to a degree and an in­
office comparison of an analog aid and a digital aid matched 
(+/- 5dB) for gain and output shows a significant improve­
ment in either speech recognition in quiet or speech recogni­
tion in noise or an in-office comparison of two aids, one of 
which is single channel, shows significantly improved audi­
bility.

(2) Vocational purposes when documentation submitted 
indicates the necessity, such as varying amounts of back­
ground noise in the work environment and a need to converse 
in order to do the job and an in-office comparison of an ana­
log aid and a digital aid matched (+/-5dB) for gain and out­
put shows a significant improvement in either speech recog­
nition in quiet or speech recognition in noise or an in-office 
comparison of two aids, one of which is single channel, 
shows significantly improved audibility.
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HUMAN SERVICES 
DEPARTMENT[441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 77, “Conditions of Participation for Providers of 
Medical and Remedial Care,” and Chapter 78, “Amount, 
Duration and Scope of Medical and Remedial Services,” ap­
pearing in the Iowa Administrative Code.

These amendments add coverage of a dental hygienist’s 
services in screening centers and correct the instructions for 
submitting a screening center provider application. These 
needed corrections were identified while completing the rule 
assessment mandated by Executive Order Number 8.

Dental services provided by dental hygienists in screening 
centers are currently being approved under the Department’s 
exception to policy process.

These amendments do not provide for waivers because 
the amendments confer a benefit by expanding services cov­
ered in a screening center and clarify policy.

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

These amendments are intended to implement Iowa Code 
section 249A.4.

The following amendments are proposed.

Item 1. Amend rule 441—77.16(249A) as follows:

441—77.16(249A) Screening centers. Public or private 
health agencies are eligible to participate as screening centers 
when they have the staff and facilities needed to perform all 
of the elements of screening specified in 441—78.18(249A) 
and meet the department of public health’s standards for a 
child health screening center. The staff members must be 
employed by or under contract with the screening center. Ap­
plications Screening centers shall direct applications to par­
ticipate shall be directed to the Division of Medical Services, 
Hoover State Office Building, Des-Meines, Iowa 50319-
0114 Medicaid fiscal agent.

This rule is intended to implement Iowa Code section 
249A.4.

Item 2. Amend rule 441—78.18(249A) by adopting the 
following new subrule 78.18(8):

78.18(8) Payment shall be made for dental services pro­
vided by a dental hygienist employed by or under contract 
with a screening center.

ARC 1011B

HUMAN SERVICES 
DEPARTMENT[441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(l)“b.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 78, “Amount, Duration and Scope of Medical and 
Remedial Services,” appearing in the Iowa Administrative 
Code.

This amendment revises Medicaid policy governing pay­
ment for transplants as follows:

• Policy is clarified regarding allogeneic bone marrow 
transplants for the treatment of leukemia. Payment is cov­
ered only for treatment of acute myelocytic leukemia in re­
lapse or remission, chronic myelogenous leukemia, and 
acute lymphocytic leukemia in remission. Payment is not 
covered for chronic lymphocytic leukemia or any other leu­
kemias not listed.

• Liver transplants for persons with persistent viremia 
are now covered.

• Heart-lung transplants are now covered on a case-by­
case basis. The Iowa Foundation for Medical Care (IFMC) 
may approve heart-lung transplants where bilateral or unilat­
eral lung transplantation without repair of a congenital car­
diac defect is contraindicated.

• Pancreas transplants for persons with type I diabetes
mellitus are now covered as follows: Simultaneous
pancreas-kidney transplants and pancreas after kidney trans­
plants are covered consistent with Medicare criteria. The 
Iowa Foundation for Medical Care may approve pancreas 
transplants alone for persons exhibiting any of the following:

1. A history of frequent, acute, and severe metabolic 
complications (e.g., hypoglycemia, hyperglycemia, or keto­
acidosis) requiring medical attention.

2. Clinical problems with exogenous insulin therapy 
that are so severe as to be incapacitating.

3. Consistent failure of insulin-based management to 
prevent acute complications. All pancreas transplants re­
quire preprocedure review by the Iowa Foundation for Medi­
cal Care. Covered transplants are payable only when per­
formed in a facility that meets requirements specified by the 
Department. (See subrule 78.3(10).) Transplantation of islet 
cells or partial pancreatic tissue is not covered, consistent 
with Medicare criteria.

Most of the changes in policy established by this amend­
ment are currently being covered through exceptions to 
policy. These changes are supported by medical literature 
and practice, as reviewed and reported in detail by the Iowa 
Foundation for Medical Care (IFMC) in the annual Trans­
plant Literature Review done for the Department. Pertaining 
to pancreas transplants in particular, the proposed changes in 
coverage and payment policy reflect current coverage and 
payment criteria in place for the federal Medicare program 
(i.e., for simultaneous pancreas-kidney and pancreas after 
kidney transplants) and coverage criteria established by the 
American Diabetes Association (i.e., for pancreas trans­
plants alone).
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This amendment does not provide for waivers of trans­
plant requirements because individuals may request a waiver 
of those requirements under the Department’s general rule 
on exceptions at rule 441—1.8(17A,217).

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

This amendment is intended to implement Iowa Code sec­
tion 249A.4.

The following amendment is proposed.
Amend subrule 78.1(20), paragraph “a,” as follows:
a. Payment will be made only for the following organ 

and tissue transplant services:
(1) Kidney, cornea, skin, and bone transplants.
(2) Allogeneic bone marrow transplants for the treatment 

of leukemia? aplastic anemia, severe combined immunodefi­
ciency disease (SCID), or Wiskott-Aldrich syndrome, or the 
following types of leukemia: acute myelocytic leukemia in 
relapse or remission, chronic myelogenous leukemia, and 
acute lymphocytic leukemia in remission.

(3) Autologous bone marrow transplants for treatment of 
the following conditions: acute leukemia in remission with a 
high probability of relapse when there is no matched donor; 
resistant non-Hodgkin’s lymphomas; lymphomas presenting 
poor prognostic features; recurrent or refractory neuroblas­
toma; or advanced Hodgkin’s disease when conventional 
therapy has failed and there is no matched donor.

(4) Liver transplants for persons with extrahepatic biliary 
artesia or any other form of end-stage liver disease, except 
that coverage is not provided for persons with a malignancy 
extending beyond the margins of the liver or those with per­
sistent viremia.

Liver transplants require preprocedure review by the Iowa 
Foundation for Medical Care. (Cross-reference 78.1(19) 
and 78.28(l)“f.”)

Covered liver transplants are payable only when per­
formed in a facility which that meets the requirements of 
78.3(10).

(5) Heart transplants. Artificial hearts and ventricular as­
sist devices, either as a permanent replacement for a human 
heart or as a temporary life-support system until a human 
heart becomes available for transplants, are not covered. 
Heart-lung transplants are not covered where bilateral or 
unilateral lung transplantation with repair of a congenital 
cardiac defect is contraindicated.

Heart transplants and heart-lung transplants described 
above require preprocedure review by the Iowa Foun­
dation for Medical Care. (Cross-reference 78.1(19) and 
78.28(l)“f.”) Covered heart transplants are payable only 
when performed in a facility which that meets the require­
ments of 78.3(10).

(6) Lung transplants. Lung transplants for persons hav­
ing end-stage pulmonary disease. Lung transplants require 
preprocedure review by the Iowa Foundation for Medical 
Care. (Cross-reference 78.1(19) and 78.28(l)“f.”) Covered 
transplants are payable only when performed in a facility 
which that meets the requirements of 78.3(10). Heart-lung 
transplants are not covered consistent with criteria in sub- 
paragraph (5) above.

(7) Pancreas transplants for persons with type I diabetes 
mellitus, as follows:

1. Simultaneous pancreas-kidney transplants and pan­
creas after kidney transplants are covered.

2. Pancreas transplants alone are covered for persons 
exhibiting any of the following:

• A history of frequent, acute, and severe metabolic 
complications (e.g., hypoglycemia, hyperglycemia, or keto­
acidosis) requiring medical attention.

• Clinical problems with exogenous insulin therapy 
that are so severe as to be incapacitating.

• Consistent failure of insulin-based management to 
prevent acute complications.

The pancreas transplants listed under this subparagraph 
require preprocedure review by the Iowa Foundation for 
Medical Care. (Cross-reference 78.1(19) and 78.28(1) “f. ”) 

Covered transplants are payable only when performed in 
a facility that meets the requirements of 78.3(10).

Transplantation of islet cells or partial pancreatic tissue 
is not covered.

ARC 1012B

HUMAN SERVICES 
DEPARTMENT[441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“2>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 78, “Amount, Duration and Scope of Medical and 
Remedial Services,” appearing in the Iowa Administrative 
Code.

This amendment revises Medicaid policy governing reha­
bilitation agencies to clarify that family members receiving 
therapy may be included as part of the group in group thera­
py, to update rule references related to supervision of assis­
tants, and to correct a misspelling. These needed corrections 
were identified while the Department was completing the 
rule assessment mandated by Executive Order Number 8.

This amendment does not provide for waivers because the 
amendment is merely meant to clarify policy and make it 
more understandable.

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

This amendment is intended to implement Iowa Code sec­
tion 249A.4.

The following amendment is proposed.

Amend subrule 78.19(1) as follows:
Amend paragraph “a,” subparagraph (6), numbered para­

graph “2,” as follows:
2. Services must be provided primarily on an individual 

basis. Group therapy is covered, but total units of service in a 
month shall not exceed total units of individual therapy. 
Family members receiving therapy may be included as part 
of a group.

Amend paragraph “b,” subparagraph (2), as follows:
(2) A qualified physical therapy therapist assistant may 

provide any restorative services performed by a licensed
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physical therapist under supervision of the therapist as set 
forth in the department of public health, professional licen­
sure division, subrule 200.20(7) rule 645—201.6(272C).

Amend paragraph “b,” subparagraph (8), third unnum­
bered paragraph, as follows:

After 12 months of maintenance therapy, a reevaluation is 
a covered service, if medically necessary. A reevaluation 
will be considered medically necessary only if there is a sig­
nificant change in residential or employment situation or the 
patient exhibits an increase or decrease in functional ability 
or motivation, clearing of confusion, or the remission of 
some other medical condition which previously counterindi- 
cated contraindicated restorative therapy. A statement by 
the interdisciplinary team of a person with developmental 
disabilities recommending a reevaluation and stating the ba­
sis for medical necessity will be considered as supporting the 
necessity of a reevaluation and may expedite approval. 

Amend paragraph “c,” subparagraph (1), as follows:
(1) To be covered under rehabilitation agency services, 

occupational therapy services must be included in a plan of 
treatment; improve or restore practical functions which have 
been impaired by illness, injury, or disabling condition, or 
enhance the person’s ability to perform those tasks required 
for independent functioning, be prescribed by a physician 
under a plan of treatment, be performed by a qualified li­
censed occupational therapist or a qualified licensed occupa­
tional therapist therapy assistant under the general supervi­
sion of a qualified licensed occupational therapist as set forth 
in the department of public health, professional licensure di­
vision, rule 645—201.9(448B) 206.6(272C), and be reason­
able and necessary for the treatment of the person’s illness, 
injury, or disabling condition.

ARC 1013B

HUMAN SERVICES 
DEPARTMENT[441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.W

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 81, “Nursing Facilities,” appearing in the Iowa Ad­
ministrative Code.

This amendment changes the implementation date for 
changing of the nursing facility occupancy rate from 80 per­
cent to 85 percent from July 1, 2002, to July 1, 2003. This 
correction is being made at the request of the Administrative 
Rules Review Committee, the nursing facility industry, and 
others interested in long-term care services. This correction 
will be applied retroactively to July 1,2001, to coincide with 
other rules involving implementation of the modified price- 
based case-mix reimbursement system.

This amendment does not provide for waiver to the Med­
icaid nursing facility reimbursement system because all fa­
cilities should be subject to the same system.

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­

ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

This amendment is intended to implement Iowa Code sec­
tion 249A.4.

The following amendment is proposed.

Amend subrule 81.6(16), paragraph “a,” subparagraph 
(1), as follows:

(1) Non-state-owned nursing facilities. Beginning July 
1, 2001, patient days for purposes of the computation of ad­
ministrative, environmental, and property expenses shall be 
inpatient days as specified in subrule 81.6(7) or 80 percent of 
the licensed capacity of the facility, whichever is greater.

Beginning July 1,2002 2003, and thereafter, patient days 
for purposes of the computation of administrative, environ­
mental, and property expenses shall be inpatient days as de­
termined in subrule 81.6(7) or 85 percent of the licensed ca­
pacity of the facility, whichever is greater.

Patient days for purposes of the computation of all other 
expenses shall be inpatient days as determined in subrule 
81.6(7).

ARC 1014B

HUMAN SERVICES 
DEPARTMENT [441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“6.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 84, “Early and Periodic Screening, Diagnosis, and 
Treatment,” appearing in the Iowa Administrative Code.

These amendments revise rules governing the Early and 
Periodic Screening, Diagnosis, and Treatment (EPSDT) pro­
gram in response to an assessment of the rules completed un­
der the rules review process mandated by Executive Order 
Number 8. These revisions:

• Add a preamble explaining the purpose of the EPSDT 
program and contents of the chapter.

• Clarify the definition of “screening.”
• Add a cross-reference to explain information services 

covered by Medicaid and delete unnecessary detail regard­
ing the process, which varies depending on the Medicaid 
coverage group.

• Clarify coverage of interperiodic screens. Interpe- 
riodic screens may be furnished when medically necessary to 
determine whether a child has a physical or mental illness or 
condition that may require further assessment, diagnosis or 
treatment.

• Delete a form that the client is no longer required to 
sign.

These amendments do not provide for waivers in speci­
fied situations because the EPSDT program confers a benefit 
on children and these amendments are meant to clarify 
policy and make it more understandable.

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build-
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ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

These amendments are intended to implement Iowa Code 
section 249A.4.

The following amendments are proposed.

ITEM 1. Amend 441—Chapter 84 by adopting the fol­
lowing new Preamble:

Preamble
This chapter defines and structures the early and periodic 

screening, diagnosis and treatment services provided under 
the Medicaid program to eligible children under the age of 
21. As further described in this rule, services include physi­
cal and mental health screenings (including hearing and vi­
sion), laboratory tests, immunizations, and health education. 
Services are provided in compliance with federal regulations 
at Title 42, Part 441, Subpart B, as amended to November 16, 
1984.

Item 2. Amend rule 441—84.1(249A) as follows:
Amend the definition of “screening” as follows:
“Screening” is the use of quick, simple procedures to sort 

out apparently well persons from those who may have a dis­
ease or abnormality and to identify those in need of more de­
finitive study. These services shall be provided in accor­
dance with reasonable standards of medical and dental 
practice.

Adopt the following new definition in alphabetical order:
“Interperiodic screen” means a screen that occurs be­

tween the times stated in the periodicity schedule in 
441—subrule 78.18(3).

Item 3. Amend subrules 84.3(4) and 84.3(7) as follows:
84.3(4) Health education including anticipatory guid­

ance. See 441—subparagraph 78.18(6)“b”(l) for a de­
scription of the information services.

84.3(7) Direct dental referral for children over age one 12 
months.

Item 4. Amend rule 441—84.4(249A) as follows:

441—84.4(249A) Referral.
84.4(1) The availability of early and periodic screening 

shall be discussed with the payee for any Medicaid-eligible 
child under the age of 21 at the time of application and peri­
odically thereafter, but no less often than at the time of the 
annual in-person review in compliance with federal regula­
tions at Title 42, Part 441, SubpartB, as amended to Novem­
ber 16,1984.

84.4(2) Screening shall be offered to each eligible indi­
vidual according to the periodicity ^schedule in 441—subrule 
78.18(3) when screening has been accepted, or on at least an 
annual basis when screening has been rejected. Interperiod­
ic screens may be furnished when medically necessary to de­
termine whether a child has a physical or mental illness or 
condition that may require further assessment, diagnosis, or 
treatment.

84.4(3) When an individual has not had a screening ex­
amination during the preceding 12 months, the worker shall 
discuss the desirability of-the screening with the recipient at
the-time of the next review. When the recipient agrees to the
referral, the worker shall complete Form MA-2119-0, Refer­
ral for Screening, and have the recipient-sign iu

ARC 1015B

HUMAN SERVICES 
DEPARTMENT[441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249A.4, 
the Department of Human Services proposes to amend 
Chapter 88, “Managed Health Care Providers,” appearing in 
the Iowa Administrative Code.

These amendments make the following revisions to 
policy governing the Iowa Plan for Behavioral Health:

• Change policy to be consistent with contract language 
that requires the contractor to authorize up to 14 calendar 
days of additional funding on an administrative basis for en- 
rollees under the age of 18 if a safe and appropriate living ar­
rangement is not available.

• Remove policy requiring the contractor to pay cross­
over claims and copayment amounts. Due to administrative 
costs, crossover and copayment claims were never included 
in the Iowa Plan contract and have remained under fee for 
service.

• Update a federal regulation citation and obsolete ter­
minology.

These needed corrections were identified while the De­
partment was completing the rule assessment mandated by 
Executive Order Number 8.

These amendments do not provide for waivers because 
the amendments are merely meant to clarify policy and make 
it more understandable.

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

These amendments are intended to implement Iowa Code 
section 249A.4.

The following amendments are proposed.
ITEM 1. Amend subrule 88.65(3), paragraph “b,” sub- 

paragraph (8), as follows:
(8) Supported community living Community support ser­

vices.

Item 2. Amend rule 441—88.67(249A) by adopting the 
following new subrule:

88.67(8) Lack of discharge plan. When a discharge plan 
as described in subrule 88.67(7) has not been developed or 
cannot be implemented, the following shall apply:

a. If the contractor is not required to pay for services at 
the 24-hour level of care as set forth in subrule 88.73(2) be­
cause the services do not meet the criteria of psychosocial 
necessity or service necessity, the contractor is required 
(keep kids safe policy) to authorize up to 14 calendar days of 
additional funding on an administrative basis for enrollees 
under the age of 18 if a safe and appropriate living arrange­
ment is not available because:

(1) A court order is in effect that must be modified to al­
low the placement of the child into that living arrangement,
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(2) A court order is required to allow placement of the 
child into the appropriate living arrangement,

(3) A bed is not available in the level of care which has 
been determined as clinically appropriate for the child, or

(4) Services and support must be arranged to assist the 
natural family, foster family, or other living arrangement to 
become ready to assist the enrollee after the enrollee’s return 
to that environment.

b. If 24-hour services provided through the Iowa Plan 
are being decertified, payment is limited in accordance with 
subrule 88.73(2) except as provided in paragraph 
88.67(8)“a.”

ITEM 3. Amend rule 441—88.73(249A) as follows:
Amend subrule 88.73(2) as follows:
88.73(2) Limits on payment responsibility for services 

other than emergency room services. The contractor is not 
required to reimburse providers for the provision of mental 
health services that do not meet the criteria of psychosocial 
necessity. The contractor is not required to reimburse pro­
viders for the provision of substance abuse services which 
that do not meet the criteria of service necessity. The con­
tractor has the right to require prior authorization of covered, 
required and optional services and to deny reimbursement to 
providers who do not comply with such requirements. Pay­
ment responsibilities for emergency room services are as 
provided at subrule 88.66(2). Payment responsibility for 
services provided under the "keep kids safe ” policy is set 
forth at subrule 88.67(8).

Rescind and reserve subrule 88.73(4).

ARC 1016B

HUMAN SERVICES 
DEPARTMENT[441]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(l)“ft.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 234.6, the 
Department of Human Services proposes to amend Chapter 
168, “Child Day Care Grants Programs,” appearing in the 
Iowa Administrative Code.

These amendments revise policy governing the Child 
Care Grants Program in response to an assessment of the 
rules completed under the rules review process mandated by 
Executive Order Number 8. These revisions:

• Remove the maximum grant amounts to allow flexi­
bility in determining the amounts of the grants.

• Clarify that parents or persons serving in the capacity 
of parents must meet the eligibility guidelines for child care 
assistance as set forth in 441—Chapters 130 and 170.

• Revise the grant application procedure to require that 
only the original copy, rather than all five copies, needs to 
have original signatures; specify that applications cannot be 
submitted electronically or by fax; and specify that applica­
tions must arrive by 4:30 p.m. central standard time.

• Change the time frames for persons wishing to appeal 
the grant review committee’s decision from ten working 
days to five working days.

• Update terminology and references to the Depart­
ment.

These amendments do not provide for waivers because 
these changes confer a benefit on grantees or are merely to 
update references. Individuals may request a waiver of de­
partmental policy under the Department’s general rule on ex­
ceptions at rule 441—1.8(17A,217).

Consideration will be given to all written data, views, and 
arguments thereto received by the Office of Policy Analysis, 
Department of Human Services, Hoover State Office Build­
ing, 1305 East Walnut, Des Moines, Iowa 50319-0114, on or 
before November 7, 2001.

These amendments are intended to implement Iowa Code 
subsection 234.6(5).

The following amendments are proposed.

Item 1. Amend 441—Chapter 168, title and Preamble, 
as follows:

CHAPTER 168
CHILD DA¥ CARE GRANTS PROGRAMS 

Preamble

These rules define and structure the child day care grants 
programs. The grants shall be available for start-up and ex­
pansion for school-age child care programs and for wrap­
around child care programs.

Item 2. Amend rule 441—168.1(234), definitions of 
“child day care services” and “grant review committee,” as 
follows:

“Child day care services” means services for children of 
low-income parents or persons who serve in the capacity of 
the parents who are in vocational training; or employed 20 or 
more hours per week, or are employed an average of 20 or
more hours per week during the month; or who are unable to
provide adequate and necessary care for a child with special
needs, or for a limited period of time, when the caring person
is absent due-to hospitalization, physical or mental illness, or
death; or for protective services (without regard to income)
meet the eligibility guidelines for child care assistance as set 
forth in 441—Chapters 130 and 170.

“Grant review committee” means a committee appointed 
by the chief of the bureau of individual and family support 
and protective services family and community support.

Item 3. Amend rule 441—168.2(234) as follows:

441—168.2(234) Availability of grants. In any year in 
which funds are available for child day care grants, the de­
partment shall administer grants to eligible applicants. Tha 
maximum amount of a school-age child care grant shall be
$ 10,000. The maximum amount ofa wrap-around child care
grant shall be $10,000. The amount of the money shall be 
contingent upon the funds available and shall be granted on 
an annual basis. The administrator of the division of adult, 
children, and family services shall approve the allocation of 
funds. If sufficient qualified proposals are not received, the 
department reserves the right to not allocate all grant funds.

Item 4. Amend subrule 168.3(2), paragraphs “a” and 
“c,” as follows:

a. Funds for this grant shall cover the total program costs 
for one calendar year for up to and including 16 children.

c. All children enrolled shall meet eligibility guidelines 
for child care assistance as set forth in 441—Chapter Chap­
ters 130 and 170. However, no child care assistance subsidy 
shall be requested since the total costs of the program shall be
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provided by this grant.

Item 5. Amend rule 441—168.4(234), introductory 
paragraph, as follows:
441—168.4(234) Request for proposals for grant applica­
tions. All applicants shall submit an original and four copies 
of the application, with all five documents having original 
signatures, to the Iowa Department of Human Services, Bu­
reau of Individual and Family Support and Protective Ser­
vices Family and Community Support, Hoover State Office 
Building, 1305E. Walnut,.DesMoines,Iowa50319-0114. To 
be qualified, the applications must have arrived in the above 
office by 4:30 p.m. central standard time on the date speci­
fied in the announcement. Applications may not be submitted 
electronically or by fax.

Item 6. Amend rule 441—168.9(234) as follows:

441—168.9(234) Appeals. Applicants dissatisfied with the 
grant review committee’s decision may file an appeal with 
the Appeals Section, Bureau of Policy Analysis, Hoover 
State Office Building, 1305 E. Walnut, Des Moines, Iowa 
50319- 0114. The letter of appeal must be received within ten 
five working days of the date of the notice of decision; must 
be based on a contention that the process was conducted out­
side of statutory authority, violated state or federal law, policy 
or rule, did not provide adequate public notice, was altered 
without adequate public notice, or involved conflict of inter­
est by staff or committee members; and must include a re­
quest for the director to review the decision and the reasons 
for dissatisfaction. The amount of the grant is not grounds for 
appeal. Within ten working days of the receipt of the appeal 
the director, or the director’s designee, shall review the ap­
peal request and issue a final decision.

No disbursements shall be made to any applicant for a pe­
riod of ten five working days following the notice of deci­
sion. If an appeal is filed within the ten five working days, all 
disbursements shall be held pending a final decision on the 
appeal.

ARC 1041B

INSURANCE DIVISION[19I]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“Z>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of 2001 Iowa Acts, Senate File 
500, section 8(2c) and section 11, the Insurance Division 
gives Notice of Intended Action to amend Chapter 15, “Un­
fair Trade Practices,” Iowa Administrative Code.

The Commissioner was directed by 2001 Iowa Acts, Sen­
ate File 500, to adopt rules on audit of medical claims by in­
surers and prompt payment by insurers of clean claims for 
health care benefits. These rules contain definitions and 
guidelines for insurers and health care providers for com­
pliance with these two new requirements.

Any person may make written comments on the proposed 
rules on or before November 6, 2001. These comments 
should be directed to Rosanne Mead, Assistant Commission­
er, Insurance Division, 330 Maple Street, Des Moines, Iowa 
50319. Comments may also be transmitted by fax to

(515)281-3059 or by E-mail to rosanne.mead@iid.state. 
ia.us.

A public hearing will be held at 10:30 a.m. on November 
7, 2001, at the offices of the Insurance Division, 330 Maple 
Street, Des Moines, Iowa 50319. Persons wishing to provide 
oral comments should contact Rosanne Mead no later than 
November 6, 2001, to be placed on the agenda.

These rules are intended to implement Iowa Code chapter 
507B as amended by 2001 Iowa Acts, Senate File 500.

The following new rules are proposed.

ITEM 1. Adopt the following new rule:

191—15.16(507B) Audit procedures for medical claims.
15.16(1) Prohibitions. The following applies to all claims 

paid on or after January 1, 2002:
a. Absent a reasonable basis to suspect fraud, an insurer 

may not audit a claim more than two years after the submis­
sion of the claim to the insurer or a claim for which the payor 
gave prior approval for the care provided.

b. An insurer may not audit a claim with an aggregate 
value of less than $25.

15.16(2) Standards.
a. In auditing a claim, the insurer must make a reason­

able effort to ensure that the audit is performed by a person or 
persons with medical knowledge of the medical service pro­
vided and with knowledge of the procedure codes applicable 
to the particular type of provider being audited.

b. In auditing a claim, the auditor must use the procedure 
code that was in effect on the date the medical service was 
provided.

15.16(3) Contents of audit request. All correspondence 
regarding the audit of a claim must include the following in­
formation:

a. The name, address, telephone number and contact 
person of the insurer conducting the audit,

b. The name of the entity performing the audit if not the 
insurer, and

c. The specific coding or billing procedure that is under 
review.

This rule is intended to implement Iowa Code section 
507B.4, subsection 9, as amended by 2001 Iowa Acts, Senate 
File 500.

Item 2. Adopt the following new rule:

191—15.17(507B) Prompt payment of claims.
15.17(1) Definitions and scope.
a. For purposes of this rule the following definitions ap­

ply:
“Circumstance requiring special treatment” means:
1. A claim that an insurer has a reasonable basis to sus­

pect may be fraudulent or that fraud or a material misrepre­
sentation may have occurred under the benefit certificate or 
policy or in obtaining such certificate or policy; or

2. A matter beyond the insurer’s control, such as an act 
of God, insurrection, strike or other similar labor dispute, fire 
or power outage or, for a group-sponsored health plan, the 
failure of the sponsoring group to pay premiums to the insur­
er in a timely manner; or

3. Similar unique or special circumstances which would 
reasonably prevent an insurer from paying an otherwise 
clean claim within 30 days.

“Clean claim” means clean claim as defined in 2001 Iowa 
Acts, Senate File 500, section 8(2b).

“Coordination of benefits for third-party liability” means 
a claim for benefits by a covered person who has coverage 
under more than one health benefit plan.
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“Insurer” means insurer as defined in 2001 Iowa Acts, 
Senate File 500, section 7.

“Properly completed billing instrument” means:
1. In the case of a health care provider that is not a health 

care professional:
• The Health Care Finance Administration (HCFA) 

Form 1450 or similar form adopted by its successor Centers 
for Medicare/Medicaid Services (CMS) as adopted by the 
National Uniform Billing Committee (NUBC) with data ele­
ment usage prescribed in the UB-92 National Uniform Bill­
ing Data Elements Specification Manual, or

• The electronic format for institutional claims adopted 
as a standard by the Secretary of Health and Human Services 
pursuant to Section 1173 of the Social Security Act; or

2. In the case of a health care provider that is a health 
care professional:

• The HCFA Form 1500 paper form or its successor as 
adopted by the National Uniform Claim Committee (NUCC) 
and further defined by the NUCC in its implementation 
guide; or

• The electronic format for professional claims adopted 
as a standard by the Secretary of Health and Human Services 
pursuant to Section 1173 of the Social Security Act; and

3. Any other information reasonably necessary for an in­
surer to process a claim for benefits under the benefit certifi­
cate or policy with the insured contract.

b. This subrule applies to claims submitted on or after 
January 1, 2002, and is limited to policies issued, issued for 
delivery, or renewed in this state.

15.17(2) Insurer duty to promptly pay claims and pay in­
terest.

a. Insurers subject to this subrule shall either accept and 
pay or deny a clean claim within 30 days after the insurer’s 
receipt of such claim. A clean claim is considered to be paid 
on the date upon which a check, draft, or other valid negotia­
ble instrument is written. Insurers shall implement proce­
dures to ensure that these payments are promptly delivered.

b. Insurers or entities that administer or process claims 
on behalf of an insurer who fail to pay a clean claim within 
30 days after the insurer’s receipt of all information reason­
ably necessary to establish a clean claim shall pay interest. 
Interest shall accrue at the rate of 10 percent per annum com­
mencing on the thirty-first day after the insurer’s receipt of 
all information necessary to establish a clean claim. Interest 
will be paid to the claimant or provider based upon who is 
entitled to the benefit payment as determined by the terms of 
the applicable benefit certificate or policy.

c. Insurers shall have 30 days from the receipt of a claim 
to request additional information to establish a clean claim. 
An insurer shall provide a written or electronic notice to the 
claimant or health care provider if additional information is 
needed to establish a clean claim. The notice shall include a 
full explanation of the information necessary to establish a 
clean claim.

15.17(3) Certain insurance products exempt. Claims paid 
under the following insurance products are exempt from the 
provisions of this subrule: liability insurance, workers’ com­
pensation or similar insurance, automobile or homeowners 
insurance, medical payment insurance, disability income in­
surance, or long-term care insurance.

This rule is intended to implement 2001 Iowa Acts, Sen­
ate File 500, section 8, and Iowa Code section 507B.4 as 
amended by 2001 Iowa Acts, Senate File 500.

ARC 1040B

INSURANCE DIVISION[191]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(l)“h.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 514D.3, 
the Insurance Division hereby gives Notice of Intended Ac­
tion to amend Chapter 37, “Medicare Supplement Insurance 
Minimum Standards,” Iowa Administrative Code.

These amendments are proposed to conform the Iowa 
rules to recent changes in the federal Social Security Act as 
amended by the Medicare, Medicaid, and SCHIP Improve­
ment and Protection Act of 2000. The federal amendments 
became effective in December 2000.

Any person may make written comments on the proposed 
amendments on or before November 6, 2001. These com­
ments should be directed to Rosanne Mead, Assistant Com­
missioner, Insurance Division, 330 Maple Street, Des 
Moines, Iowa 50319. Comments may also be transmitted by 
fax to (515)281-3059 or by E-mail to rosanne.mead@iid. 
state.ia.us.

A public hearing will be held at 9 a.m. on November 7, 
2001, at the offices of the Insurance Division, 330 Maple 
Street, Des Moines, Iowa 50319. Persons wishing to provide 
oral comments should contact Rosanne Mead no later than 
November 6, 2001, to be placed on the agenda.

These amendments are intended to implement Iowa Code 
chapter 514D.

The following amendments are proposed.
Item 1. Amend paragraph 37.7(2)“e” as follows: 
e. Coverage for the coinsurance amount or in the case of 

hospital outpatient department services paid under a pro­
spective payment system, the copayment amount of Medi­
care Eligible Expenses under Part B regardless of hospital 
confinement, subject to the Medicare Part B deductible.

Item 2. Amend subparagraph 37.7(3)“i”(2) by adopting 
the following new numbered paragraph “7”:

7. Tetanus and diphtheria booster (every ten years).

Item 3. Amend subrule 37.24(1) as follows:
37.24(1) Eligible persons are those individuals described 

in subrule 37.24(2) who, subject to 37-.24(2)“b,”-apply-to en­
roll under the policy not later than 63 days after-the date of 
the-termination of-enrollment described in subrule 37.2d(2)
seek to enroll under the policy during the period specified in 
subrule 37.24(3) and who submit evidence of the date of ter­
mination or disenrollment with the application for a Medi­
care supplement policy.

With respect to eligible persons, an issuer shall not deny 
or condition the issuance or effectiveness of a Medicare sup­
plement policy described in subrule 37.24(35) that is offered 
and available for issuance to new enrollees by issuer, shall 
not discriminate in the pricing of such Medicare supplement 
policy because of health status, claims experience, receipt of 
health care, or medical condition, and shall not impose an ex­
clusion of benefits based on a preexisting condition under 
such Medicare supplement policy.
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Item 4. Amend subparagraph 37.24(2)“b”(l) as fol­
lows:

(1) The certification of the organization or plan under this 
part has been terminated or the organization or plan has noti­
fied the-individual of an impending termination of-such certi­
fication; or

Item 5. Amend subparagraph 37.24(2)“b”(2) as fol­
lows:

(2) The organization has terminated or otherwise discon­
tinued providing the plan in the area in which the individual 
resides or has notified -the individual of an impending ter­
mination or discontinuance of such plan; or

Item 6. Rescind subparagraph 37.24(2)“b”(5) and re­
number subparagraph 37.24(2)“b”(6) as 37.24(2)“b”(5).

ITEM 7. Amend paragraph 37.24(2)“c” as follows:
c. The individual is enrolled with:
(1) An eligible organization under a contract under Sec­

tion 1876 of the Social Security Act (Medicare risk or cost); 
or

(2) A similar organization operating under demonstration 
project authority, effective for periods before April 1,1999; 
or

(3) An organization operating under an agreement under 
Section 1833(a)(1)(A) of the Social Security Act (health care 
payment plan); or

(4) and (5) No change.

ITEM 8. Amend paragraph 37.24(2)“e” as follows:
e. The individual was enrolled under a Medicare supple­

ment policy and terminated enrollment and subsequently en­
rolls, for the first time, with any Medicare+Choice organiza­
tion under a Medicare+Choice plan under Part C of Medi­
care, any eligible organization under a contract under Sec­
tion 1876 of the Social Security Act (Medicare risk or cost), 
any similar organization operating under demonstration 
project authority, any PACE program provider under Section 
1894 of the Social Security Act, an organization under an 
agreement under Section-1833(a)(l)(A) (health cafe-prepay­
ment plan), or a Medicare Select policy; and the subsequent 
enrollment under 37.24(2)“e” was terminated by the enrollee 
during any period within the first 12 months of such subse­
quent enrollment (during which the enrollee is permitted to 
terminate such subsequent enrollment under Section 1851(e) 
of the federal Social Security Act); or

Item 9. Amend paragraph 37.24(2)“f” as follows:
f. The individual upon first becoming enrolled for bene­

fits under Part B of Medicare at age 65 or older enrolls in a 
Medicare+Choice plan under Part C of Medicare or in with a 
PACE program provider under Section 1894 of the Social Se­
curity Act and disenrolls from the plan or program by no later 
than 12 months after the effective date of enrollment.

Item 10. Adopt new subrules 37.24(3) and 37.24(4) as 
follows and renumber existing subrules 37.24(3) and 
37.24(4) as 37.24(5) and 37.24(6).

37.24(3) Guaranteed issue time periods.
a. In the case of an individual described in paragraph 

37.24(2)“a,” the guaranteed issue period begins on the date 
the individual receives a notice of termination or cessation of 
some or all supplemental health benefits (or, if a notice is not 
received, notice that a claim has been denied because of such 
a termination or cessation) and ends 63 days after the date of 
the applicable notice.

b. In the case of an individual described in paragraphs 
37.24(2)“b,” “c,” “e” or “f ’ whose enrollment is terminated

involuntarily, the guaranteed issue period begins on the date 
that the individual receives a notice of termination and ends 
63 days after the date the applicable coverage is terminated.

c. In the case of an individual described in subparagraph 
37.24(2)“d”(l), the guaranteed issue period begins on the 
earlier of (1) the date that the individual receives a notice of 
termination, a notice of the issuer’s bankruptcy or insolven­
cy, or other such similar notice, if any, and (2) the date that 
the applicable coverage is terminated, and ends on the date 
that is 63 days after the date the coverage is terminated.

d. In the case of an individual described in paragraph 
37.24(2)“b,” subparagraph 37.24(2)“d”(2), subparagraph 
37.24(2)“e”(2), paragraph 37.24(2)“e” or paragraph 
37.24(2)“f ’ who disenrolls voluntarily, the guaranteed issue 
period begins on the date that is 60 days before the effective 
date of the disenrollment and ends on the date that is 63 days 
after the effective date.

e. In the case of an individual described in subrule 
37.24(2) but not described in the preceding paragraphs 
37.24(3)“a” to “d,” the guaranteed issue period begins on the 
effective date of disenrollment and ends on the date that is 63 
days after the effective date.

37.24(4) Extended Medigap access for interrupted trial 
periods.

a. In the case of an individual described in paragraph 
37.24(2)“e” (or deemed to be so described pursuant to this 
paragraph) whose enrollment with an organization or pro­
vider described in that paragraph is involuntarily terminated 
within the first 12 months of enrollment and who, without an 
intervening enrollment, enrolls with another such organiza­
tion or provider, the subsequent enrollment shall be deemed 
to be an initial enrollment as described in paragraph 
37.24(2)“e.”

b. In the case of an individual described in paragraph 
37.24(2)“f” (or deemed to be so described pursuant to this 
paragraph) whose enrollment with a plan or in a program de­
scribed in that paragraph is involuntarily terminated within 
the first 12 months of enrollment and who, without an inter­
vening enrollment, enrolls in another such plan or program, 
the subsequent enrollment shall be deemed to be an initial 
enrollment as described in paragraph 37.24(2)“f.”

c. For purposes of paragraphs 37.24(2)“e” and “f,” no 
enrollment of an individual with an organization or provider 
described in paragraph 37.24(2)“e,” or with a plan or in a 
program described in paragraph 37.24(2)“f,” may be 
deemed to be an initial enrollment under paragraph 
37.24(4)“c” after the two-year period beginning on the date 
on which the individual first enrolled with such an organiza­
tion, provider, plan or program.

Item 11. Amend renumbered paragraph 37.24(5)“b” as 
follows:

b. Paragraph 37.24(2)“e” is the same Medicare supple­
ment policy in which the individual was previously enrolled 
if available from the same issuer, or, if not so available, a 
policy described in paragraph 37.24(3 5) “a.”
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Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code chapter 508E, the 
Insurance Division hereby gives Notice of Intended Action 
to adopt Chapter 48, “Viatical and Life Settlements,” Iowa 
Administrative Code.

Proposed Chapter 48 provides for the administration of 
viatical and life settlements by providing rules under which 
viatical and life settlements may be made, by requiring the 
licensure of viatical settlement brokers and viatical settle­
ment providers, and by requiring disclosures and other pro­
visions by which viators may be protected.

A copy of the proposed rules may be obtained from the In­
surance Division’s Web site at http://www.iid.state.ia.us.

Any interested person may make written or electronic 
suggestions or comments on the proposed rules until 4:30 
p.m. on Friday, November 9,2001. Such material should be 
directed to Jim Thornton, Insurance Division, 330 Maple 
Street, Des Moines, Iowa 50319; fax (515)281-3059; E-mail 
Jim.Thornton@iid.state.ia.us.

There will be a public hearing on the proposed rules at 
2 p.m. on Thursday, November 15,2001, at the offices of the 
Insurance Division, 330 Maple Street, Des Moines, Iowa, at 
which time persons may present their views either orally or 
in writing. Persons wishing to provide oral comments 
should contact Jim Thornton no later than November 9,
2001, to be placed on the agenda. Persons with special needs 
should contact the Insurance Division prior to the hearing if 
accommodations need to be made.

It is the Division’s intent to adopt these rules following the 
public comment period and make them effective February 1,
2002, except for the viatical settlement broker licensing re­
quirement, 191—subrule 48.3(2), which shall become effec­
tive July 1,2002. This delay in effective dates is necessary to 
allow the licensing test to be developed and to allow pro­
spective viatical settlement brokers time to take said test for 
licensure.

These rules are intended to implement Iowa Code chapter 
508E.

The following new chapter is proposed.

CHAPTER 48
VIATICAL AND LIFE SETTLEMENTS

191—48.1(508E) Purpose and authority. The purpose of 
this chapter is to provide for the administration of viatical and 
life settlements in this state by providing rules under which 
viatical and life settlements may be made, disclosures and 
other provisions by which viators may be protected, and safe­
guards by which viatical settlement providers may be moni­
tored and remain in good standing. These rules are adopted 
by the commissioner pursuant to the authority in Iowa Code 
chapter 508E.

191—48.2(508E) Definitions.
“Advertising” means any written, electronic or printed 

communication or any communication by means of recorded

telephone messages or transmitted on radio, television, the 
Internet or similar communications media, including film 
strips, motion pictures and videos, published, disseminated, 
circulated or placed before the public, directly or indirectly, 
for the purpose of creating an interest in or inducing a person 
to purchase or sell a life insurance policy or an interest in a 
life insurance policy pursuant to a viatical settlement con­
tract.

“Business character report” means a statement certified 
by an independent third party which has conducted a com­
prehensive review of the applicant’s background and has in­
dicated that the biographical information provided in the re­
port, as completed by the applicant, has no inaccurate or con­
flicting information. An independent third party is one that 
has no affiliation with the applicant and is in the business of 
providing background checks or investigations. Business 
character reports must be current and shall not be older than 
one year prior to the date the application is filed. The busi­
ness character report shall be in the format prescribed by the 
commissioner.

“Business of viatical settlements” means an activity in­
volved in, but not limited to, the offering, solicitation, ne­
gotiation, procurement, effectuation, purchasing, investing, 
financing, monitoring, tracking, underwriting, selling, trans­
ferring, assigning, pledging, or hypothecating of viatical 
settlement contracts or viatical settlement investment con­
tracts.

“Escrow agent” means an individual or institution that has 
established an escrow or trust account with a state-chartered 
or federally chartered financial institution whose deposits 
and accounts are insured by the Federal Deposit Insurance 
Corporation (FDIC) and with whom an escrow account has 
been established for use by a viatical settlement provider or 
viatical settlement purchaser.

“Financing entity” means an underwriter, placement 
agent, lender, purchaser of securities, purchaser of a policy 
or certificate from a viatical settlement provider, credit en­
hancer, or any entity that has a direct ownership in a policy or 
certificate that is the subject of a viatical settlement contract, 
but:

1. Whose principal activity related to the transaction is 
providing funds to effect the viatical settlement or purchase 
of one or more viaticated policies; and

2. Who has an agreement in writing with one or more li­
censed viatical settlement providers to finance the acquisi­
tion of viatical settlement contracts.
“Financing entity” does not include a nonaccredited investor 
or viatical settlement purchaser.

“Life settlement” means a viatical settlement in which the 
viator has not been diagnosed as terminally or chronically ill. 
For purposes of these rules, unless otherwise distinguished, 
the term “life settlement” shall be synonymous with viatical 
settlement.

“Person” means a natural person or a legal entity includ­
ing, but not limited to, an individual, partnership, limited li­
ability company, association, trust, or corporation.

“Policy” means an individual or group policy, group cer­
tificate, contract or arrangement of life insurance affecting 
the rights of a resident of this state or bearing a reasonable 
relation to this state, regardless of whether delivered or is­
sued for delivery in this state.

“Related provider trust” means a titling trust or other trust 
established by a licensed viatical settlement provider or a fi­
nancing entity for the sole purpose of holding the ownership 
or beneficial interest in purchased policies in connection 
with a financing transaction. The trust shall have a written 
agreement with the licensed viatical settlement provider un-
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dei which the licensed viatical settlement provider is respon­
sible for ensuring compliance with all statutory and regulato­
ry requirements and under which the trust agrees to make all 
records and files related to viatical settlement transactions 
available to the commissioner as if those records and files 
were maintained directly by the licensed viatical settlement 
provider.

“Special purpose entity” means a corporation, partner­
ship, trust, limited liability company or other similar entity 
formed solely to provide either directly or indirectly access 
to institutional capital markets for a financing entity or li­
censed viatical settlement provider.

“Viatical settlement broker” means a person that, on be­
half of a viator and for a fee, commission or other valuable 
consideration, offers or attempts to negotiate viatical settle­
ment contracts between a viator and one or more viatical 
settlement providers. Notwithstanding the manner in which 
the viatical settlement broker is compensated, a viatical 
settlement broker is deemed to represent only the viator and 
owes a fiduciary duty to the viator to act according to the via­
tor’s instructions and in the best interest of the viator. The 
term does not include an attorney, a certified public accoun­
tant or a financial planner accredited by a nationally recog­
nized accreditation agency, who is retained to represent the 
viator and whose compensation is not paid directly or indi­
rectly by the viatical settlement provider or purchaser.

“Viatical settlement contract” means a written agreement 
establishing the terms under which compensation or any­
thing of value, which compensation or value is less than the 
expected death benefit of the insurance policy or certificate, 
will be paid to the viator in return for the viator’s assignment, 
transfer, sale, devise or bequest of the death benefit or own­
ership of any portion of the insurance policy or certificate of 
insurance. A viatical settlement contract also includes a con­
tract for a loan or other financing transaction with a viator se­
cured primarily by an individual or group life insurance 
policy, other than a loan by a life insurance company pur­
suant to the terms of the life insurance contract, or a loan se­
cured by the cash value of a policy. A viatical settlement 
contract includes an agreement with a viator to provide for 
lump sum settlements or annuities pursuant to subrule 
48.9(16) only, such settlements to be made at the time of as­
signment. “Viatical settlement contract” does not mean a 
written agreement entered into between a viator and a person 
having an insurable interest in the viator’s life.

“Viatical settlement investment agent” means a person 
who solicits or arranges for the purchase of a viatical settle­
ment investment contract by a viatical settlement purchaser 
and who is acting on behalf of an issuer as defined in Iowa 
Code chapter 502.

“Viatical settlement investment contract” means a con­
tract or agreement that is entered into by a viatical settlement 
purchaser, to which the viator is not a party, to purchase a life 
insurance policy or an interest in a life insurance policy and 
that is entered into for the purpose of deriving an economic 
benefit. A viatical settlement investment contract is a securi­
ty under Iowa Code chapter 502.

“Viatical settlement provider” means a person other than a 
viator that enters into or effectuates a viatical settlement con­
tract. A viatical settlement provider may be an issuer of se­
curities requiring registration of the viatical settlement in­
vestment contract pursuant to Iowa Code chapter 502. “Viat­
ical settlement provider” does not include:

1. A bank, savings bank, savings and loan association, 
credit union or other licensed lending institution that takes an 
assignment of a life insurance policy as collateral for a loan;

2. The issuer of a life insurance policy providing accel­
erated benefits;

3. An authorized or eligible insurer that provides stop- 
loss coverage to a viatical settlement provider, purchaser, 
special purpose entity or related provider trust;

4. A financing entity;
5. A special purpose entity;
6. A related provider trust;
7. A viatical settlement purchaser; or
8. An institutional buyer as defined in rule 191— 

50.46(502) or a qualified institutional buyer as defined in 
Rule 144A of the Federal Securities Act of 1933, and who 
purchases a viaticated policy from a viatical settlement pro­
vider. An institutional buyer under rule 191—50.46(502) 
shall include an accredited investor.

“Viatical settlement purchaser” means a person who gives 
a sum of money as consideration for a life insurance policy 
or an interest in the death benefits of a life insurance policy, 
or a person who owns or acquires or is entitled to a beneficial 
interest in a trust that owns a viatical settlement contract or is 
the beneficiary of a life insurance policy that has been or will 
be the subject of a viatical settlement contract, for the pur­
pose of deriving an economic benefit. Viatical settlement 
purchaser does not include:

1. A viatical settlement provider or viatical settlement 
broker licensed and acting under these rules; or

2. An institutional buyer as defined in rule 191— 
50.46(502) or a qualified institutional buyer as defined in 
Rule 144A of the Federal Securities Act of 1933. An institu­
tional buyer under rule 191—50.46(502) shall include an ac­
credited investor.

“Viaticated policy” means a life insurance policy or certif­
icate that has been acquired by a viatical settlement provider 
pursuant to a viatical settlement contract.

“Viator” means the owner of a life insurance policy or a 
certificate holder under a group policy who enters or seeks to 
enter into a viatical settlement contract to sell the life insur­
ance policy or certificate. For the purposes of this rule, a via­
tor shall not be limited to an owner of a life insurance policy 
or a certificate holder under a group policy insuring the life 
of an individual with a terminal or chronic illness or condi­
tion except where specifically addressed. “Viator” does not 
include:

1. A viatical settlement provider or viatical settlement 
broker as defined in this rule.

2. An institutional buyer as defined in rule 191— 
50.46(502) or a qualified institutional buyer as defined in 
Rule 144A of the Federal Securities Act of 1933, and who 
purchases a viaticated policy from a viatical settlement pro­
vider. An institutional buyer under rule 191—50.46(502) 
shall include an accredited investor, as long as such accred­
ited investor is not the named insured or owner of the policy 
to be viaticated.

3. A financing entity.
4. A special purpose entity.
5. A related provider trust.

191—48.3(508E) License requirements.
48.3(1) Viatical settlement provider. A person shall not 

operate as a viatical settlement provider without first obtain­
ing a license from the commissioner of the state of residence 
of the viator.

a. Upon the filing of an application in the format pre­
scribed by the commissioner and the payment of an applica­
tion fee in the amount of $100 and the costs of an initial ex­
amination, the commissioner shall make an investigation of
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each applicant and issue a license if the commissioner finds 
that the applicant:

(1) Has provided a detailed plan of operation, which in­
cludes details of the proposed operation in this state;

(2) Is competent and trustworthy and intends to act in 
good faith in the capacity of viatical settlement provider;

(3) Has a good business reputation and has had experi­
ence, training or education so as to be qualified in the busi­
ness of a viatical settlement provider;

(4) If a legal entity, has provided proof of licensure and a 
certificate of good standing from the state of its domicile;

(5) Has provided either:
1. A copy of the current year’s audited financial state­

ment, and a copy of audited financial statements for each of 
the previous five years; or

2. At the commissioner’s discretion, a copy of the cur­
rent year’s consolidated annual audited financial statement 
with a financial guarantee from the provider’s ultimate con­
trolling person, and unaudited financial statements from the 
provider for the current year and each of the previous five 
years;

(6) Maintains books and records in compliance with gen­
erally accepted accounting principles;

(7) Has provided proof of a fidelity bond on each officer 
and director in the amount of $100,000 issued by an insur­
ance carrier rated with one of the four highest categories by 
A.M. Best, or a comparable rating by another rating agency;

(8) Has provided business character reports for the fol­
lowing: officers and directors (as listed on the most recent 
financial statement), key managerial personnel (including 
any vice presidents or other individuals who will control the 
operations of the applicant), and individuals with a 10 per­
cent or more beneficial ownership in the applicant who will 
exercise control over the applicant;

(9) Has provided the initial viatical settlement contracts 
and disclosure statements for approval and such contracts 
and statements have been approved;

(10) Has provided information regarding the identity of 
the escrow agent to be used; and

(11) Has provided a report of any civil, criminal or ad­
ministrative actions taken or pending against the viatical 
settlement provider in any state or federal court or agency, 
regardless of outcome, excluding misdemeanor traffic cita­
tions and juvenile offenses.

b. The commissioner shall have authority, at any time, to 
require the applicant to fully disclose the identity of all 
stockholders, partners, officers, members and employees, 
and the commissioner may, in the exercise of the commis­
sioner’s discretion, refuse to issue a license in the name of a 
legal entity if not satisfied that any officer, employee, stock­
holder, partner or member thereof who may materially influ­
ence the applicant’s conduct meets the standards of this rule.

c. In addition to the information required in this subrule, 
the commissioner may ask for other information necessary 
to determine whether the applicant for a license as a viatical 
settlement provider complies with the requirements of this 
subrule.

48.3(2) Viatical settlement broker. A person shall not op­
erate as a viatical settlement broker without first obtaining a 
license from the commissioner of the state of residence of the 
viator. Upon the filing of an application in the format pre­
scribed by the commissioner and the payment of an applica­
tion fee in the amount of $100, the commissioner shall make 
an investigation of each applicant and issue a license if the 
commissioner finds that the applicant:

a. Has passed the test required by the commissioner or 
has taken and passed a test on viatical and life settlement 
contracts required by another state insurance department;

b. Is competent and trustworthy and intends to act in 
good faith in the capacity of viatical settlement broker;

c. Has a good business reputation and has had experi­
ence, training or education so as to be qualified in the busi­
ness of a viatical settlement broker;

d. Has provided a report of any civil, criminal or admin­
istrative actions taken or pending against the viatical settle­
ment broker in any state or federal court or agency, regard­
less of outcome, excluding misdemeanor traffic citations and 
juvenile offenses; and

e. Has provided proof that the applicant is covered indi­
vidually by an errors and omissions policy for an amount of 
not less than $100,000 liability per occurrence and not less 
than $100,000 total annual aggregate for all claims during 
the policy period.
In addition to the information required in this subrule, the 
commissioner may ask for other information necessary to de­
termine whether the applicant for a license as a viatical settle­
ment broker complies with the requirements of this subrule.

48.3(3) Governing law where viators are residents of dif­
ferent states. For purposes of this subrule, if there is more 
than one viator on a single policy and the viators are resi­
dents of different states, the viatical settlement contract shall 
be governed by the law of the state in which the viator having 
the largest percentage ownership resides or, if the viators 
hold equal ownership, the state of residence of one viator 
agreed upon in writing by all viators. If another state does 
not have a substantially similar statute or rule to Iowa Code 
chapter 508E and this rule, the actions related to the viatical 
settlement contract shall be governed by the law of this state.

48.3(4) Commissioner to be used for service of process. 
The commissioner shall not issue a license to an applicant 
unless either a written designation of an agent for service of 
process is filed and maintained with the commissioner or the 
applicant has filed with the commissioner the applicant’s 
written irrevocable consent that any action against the appli­
cant may be commenced against the applicant by service of 
process on the commissioner.

48.3(5) License term.
a. A viatical settlement provider or viatical settlement 

broker who meets the requirements of this rule, unless other­
wise denied licensure pursuant to rule 48.12(508E), shall be 
issued a license.

b. A viatical settlement provider license is valid for one 
year and automatically terminates on March 31 of the renew­
al year unless renewed pursuant to subrule 48.3(6).

c. A viatical settlement broker license is valid for three 
years and automatically terminates on March 31 of the re­
newal year unless renewed pursuant to subrule 48.3(6).

d. A viatical settlement provider license or a viatical 
settlement broker license may remain in effect for the term of 
the license, unless revoked or suspended, as long as all re­
quired fees are paid in the time prescribed by the commis­
sioner.

e. The license issued to a viatical settlement provider or 
viatical settlement broker shall be a limited license that al­
lows the licensee to operate only within the scope of its li­
cense.

483(6) License renewal. A viatical settlement provider 
license or a viatical settlement broker license may be re­
newed as follows:

a. A viatical settlement provider license may be re­
newed by payment of $100 within the time prescribed by the 
commissioner and by demonstration that the viatical settle-
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ment provider continues to meet the requirements of subrule 
48.3(1) and has provided the reports required by rule 
48.6(508E). If renewal is approved, the license will be re­
newed effective March 31 of the renewal year, will be valid 
for one year, and will automatically terminate on March 31 
of the following renewal year unless renewed pursuant to 
this subrule.

b. A viatical settlement broker license may be renewed 
by payment of $100. If renewal is approved, the license will 
be renewed effective March 31 of the renewal year, will be 
valid for three years, and will automatically terminate on 
March 31 of the following renewal year unless renewed pur­
suant to this subrule.

c. If a viatical settlement provider or viatical settlement 
broker fails to pay the renewal fee within the time prescribed, 
or a viatical settlement provider fails either to meet the re­
quirements of subrule 48.3(1) or to submit the reports re­
quired in rule 48.6(508E), such nonpayment or failure shall 
result in lapse of the license.

d. A licensed viatical settlement broker who is unable to 
comply with license renewal procedures due to military ser­
vice or some other extenuating circumstance may request 
from the commissioner a waiver of renewal procedures. 
Such viatical settlement broker may also request a waiver of 
any examination requirement or any other penalty or sanc­
tion imposed for failure to comply with renewal procedures.

48.3(7) Duty to notify commissioner of cessation of busi­
ness in the state. If a viatical settlement provider intends to 
cease business in Iowa, it must notify the commissioner of 
those intentions and of its plan of operation for such cessa­
tion at least 180 days before the cessation occurs. This re­
quirement ensures that servicing of the viatical settlement in­
vestment contracts continues and all current business can be 
completed. This requirement is not meant to imply that a 
company must continue to accept new viatical or life settle­
ment business during the 180-day period.

48.3(8) Duty to notify commissioner of changes.
a. A viatical settlement provider shall provide to the 

commissioner any new or revised information about offi­
cers, stockholders holding 10 percent or more of the stock of 
the company, partners, directors, members or designated em­
ployees within 30 days of the date the addition or revision 
occurred.

b. A viatical settlement provider or viatical settlement 
broker shall inform the commissioner in writing of any 
change of name or address within 30 days of the date of such 
change. In addition, a viatical settlement provider shall pro­
vide the commissioner with 30 days’ notice of the cancella­
tion or nonrenewal of a fidelity bond required for licensure 
under subrule 48.3(1) and the name of the carrier that will be 
providing coverage subsequent to such cancellation or non­
renewal.

c. A viatical settlement provider or viatical settlement 
broker shall report to the commissioner any administrative 
action taken against the viatical settlement provider or viati­
cal settlement broker in another state or federal jurisdiction 
or by another governmental agency in this state within 30 
days of the final disposition of the matter. This report shall 
include a copy of the order, consent to the order, or other rele­
vant legal documents. Within 30 days of the initial pretrial 
hearing date, a viatical settlement provider or viatical settle­
ment broker shall report to the commissioner any criminal 
prosecution of the viatical settlement provider or viatical 
settlement broker taken in any jurisdiction. The report shall 
include a copy of the initial complaint filed, the order result­
ing from the hearing, and any other relevant legal docu­
ments.

48.3(9) Commissioner may use outside assistance. In or­
der to assist with the commissioner’s duties, the commis­
sioner may contract with a nongovernmental entity includ­
ing, but not limited to, the National Association of Insurance 
Commissioners (NAIC) or any affiliate or subsidiary the 
NAIC oversees, to perform any ministerial functions related 
to licensing of viatical settlement providers or viatical settle­
ment brokers that the commissioner deems appropriate in­
cluding, but not limited, to the collection of fees.

191—48.4(508E) Approval of viatical settlement con­
tracts and disclosure statements.

48.4(1) A viatical settlement provider or viatical settle­
ment broker shall not use a viatical settlement application, a 
viatical settlement contract or a viatical settlement disclo­
sure statement form in this state unless it has been filed with 
and approved by the commissioner. The commissioner shall 
disapprove a viatical settlement form or disclosure statement 
if, in the commissioner’s opinion, the provisions contained 
therein are unreasonable, contrary to the interests of the pub­
lic, or otherwise misleading or unfair to the viator. At the 
commissioner’s discretion, the commissioner may require 
the submission of advertising material.

48.4(2) The initial viatical settlement contracts and dis­
closure statements shall be filed for approval with the viati­
cal settlement provider’s application for licensure, as re­
quired under subparagraph 48.3(l)“a”(9). A distinct form 
number shall be assigned to each viatical settlement form the 
provider will be using.

48.4(3) If a viatical settlement provider enters into a viati­
cal settlement contract that allows the viator to retain an in­
terest in the policy, the viatical settlement contract shall con­
tain the following:

a. A provision that the viatical settlement provider will 
effect the transfer of the amount of the death benefit only to 
the extent or portion of the amount viaticated and that bene­
fits in excess of the amount viaticated shall be paid directly 
to the viator’s beneficiary by the insurance company;

b. A provision that the viatical settlement provider will, 
upon acknowledgment of the perfection of the transfer, ei­
ther:

(1) Advise the insured, in writing, that the insurance com­
pany has confirmed the viator’s interest in the policy; or

(2) Send to the insured a copy of the document(s) sent 
from the insurance company to the viatical settlement pro­
vider that acknowledges the viator’s interest in the policy; 
and

c. A provision that apportions the premiums to be paid 
by the viatical settlement provider and the viator. It is per­
missible for the viatical settlement contract to specify that all 
premiums shall be paid by the viatical settlement provider. 
The viatical settlement contract also may require that the via­
tor reimburse the viatical settlement provider only for the 
premiums attributable to the retained interest.

48.4(4) In order to ensure that viators receive a reason­
able return for viaticating an insurance policy when life ex­
pectancy is less than 25 months, a viatical settlement provid­
er shall pay to a viator a discounted amount of the face value 
of the policy which amount shall be calculated at least at the 
following rates:
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Insured’s Life 
Expectancy 

Less than 6 months

Minimum Percentage of Face 
Value Less Outstanding Loans 

Received bv Viator
80%

At least 6 but less 
than 12 months 

At least 12 but less 
than 18 months 

At least 18 but less 
than 25 months

70%

65%

60%

25 months or more Cash surrender value of policy
The percentage may be reduced by 5% for viaticating a 

policy written by an insurer rated less than the highest four 
categories by A.M. Best, or a comparable rating by another 
rating agency.

For a viatical settlement in which the viator has a life ex­
pectancy of 25 months or more, a viatical settlement provid­
er or broker shall not enter into a viatical settlement contract 
that provides a payment to the viator that is unreasonable or 
unjust. As listed above, such payment must at least be equal 
to the cash surrender value of the policy. In determining 
whether a payment is unreasonable or unjust, the commis­
sioner may consider, among other factors, the life expectan­
cy of the insured; the applicable rating of the insurance com­
pany that issued the subject policy by a rating service gener­
ally recognized by the insurance industry, regulators and 
consumer groups; and prevailing discount rates in the viati­
cal and life settlement market in Iowa or, if insufficient data 
is available for Iowa, the prevailing rates nationally or in oth­
er states that maintain this data.

48.4(5) If a viatical settlement provider subsequently de­
sires to change the viatical settlement contract documents or 
disclosure statements approved at the time of licensure, the 
provider shall submit the modified contract documents or 
disclosure statements to the commissioner for approval in 
triplicate, along with a postage-paid return envelope. The 
viatical settlement provider shall identify its name and ad­
dress in the cover letter and also reference the form number 
of the modified viatical settlement contract document or dis­
closure statement. Black-lining the modifications made 
within the document(s) should expedite the form review and 
approval process.

191—48.5(508E) Disclosures.
48.5(1) With each application for a viatical settlement 

contract, a viatical settlement provider or viatical settlement 
broker shall provide the viator with at least the following dis­
closures no later than the time the application for the viatical 
settlement contract is signed by the viator and the viatical 
settlement broker. The disclosures shall be provided in a 
separate document that is signed by the viator and the viati­
cal settlement provider or viatical settlement broker, and 
shall provide the following information:

a. There are possible alternatives to a viatical settlement 
contract including any accelerated death benefits or policy 
loans offered under the prospective viator’s life insurance 
policy;

b. Some or all of the proceeds of the viatical settlement 
contract may be taxable under federal income tax and state 
franchise and income taxes, and assistance should be sought 
from a professional tax advisor;

c. Proceeds of the viatical settlement contract could be 
subject to the claims of creditors;

d. Receipt of the proceeds of a viatical settlement con­
tract may adversely affect the viator’s eligibility for Medi­

caid or other government benefits or entitlements, and ad­
vice should be obtained from the appropriate government 
agencies;

e. The viator has the right to rescind a viatical settlement 
contract for 15 calendar days after the receipt of the viatical 
settlement proceeds by the viator, as provided in subrule 
48.9(10), and, if the insured dies during the rescission peri­
od, the settlement contract shall be deemed to have been re­
scinded, subject to repayment of all viatical settlement pro­
ceeds and any premiums, loans and loan interest to the viati­
cal settlement provider or viatical settlement purchaser;

f. Funds will be sent to the viator within three business 
days after the viatical settlement provider has received the 
insurer’s or group administrator’s acknowledgment that 
ownership of the policy or interest in the certificate has been 
transferred and the beneficiary has been designated;

g. Entering into a viatical settlement contract may cause 
other rights or benefits, including conversion rights and 
waiver of premium benefits that may exist under the policy 
or certificate, to be forfeited by the viator, and assistance 
should be sought from a financial adviser;

h. When entering into a viatical settlement contract, 
having a recent physical exam is in the viator’s best interest, 
since an accurate life expectancy can only be predicted based 
on current medical records;

i. Disclosure to a viator shall include distribution of the 
NAIC’s most current form of brochure describing the proc­
ess of viatical settlements, or such other form approved by 
the commissioner;

j. The disclosure document shall contain the following 
language: “All medical, financial or personal information 
solicited or obtained by a viatical settlement provider or viat­
ical settlement broker about an insured, including the in­
sured’s identity or the identity of family members, a spouse 
or a significant other, may be disclosed as necessary to effect 
the viatical settlement between the viator and the viatical 
settlement provider. If you are asked to provide this informa­
tion, you will be asked to consent to the disclosure. The in­
formation may be provided to someone who buys the policy 
or provides funds for the purchase.”; and

k. The insured may be contacted by either the viatical 
settlement provider or viatical settlement broker or its autho­
rized representative for the purpose of determining the in­
sured’s health status. This contact is limited to once per year 
if the insured has a life expectancy of more than two years, 
once every three months if the insured has a life expectancy 
of more than one year but less than two years, and no more 
than once per month if the insured has a life expectancy of 
one year or less.

48.5(2) A viatical settlement provider shall provide the 
viator with at least the following disclosures no later than the 
date the viatical settlement contract is signed by all parties. 
The disclosures shall be conspicuously displayed in the viati­
cal settlement contract or in a separate document signed by 
the viator and the viatical settlement provider or viatical 
settlement broker, and provide the following information:

a. The affiliation, if any, between the viatical settlement 
provider and the issuer of the insurance policy to be viati- 
cated;

b. The name, address and telephone number of the viati­
cal settlement provider;

c. The amount and method of calculating the broker’s 
compensation, including anything of value paid or given to a 
viatical settlement broker for the placement of a policy;

d. If an insurance policy to be viaticated has been issued 
as a joint policy or involves family riders or any coverage of
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a life other than the insured under the policy to be viaticated, 
the viator shall be informed of the possible loss of coverage 
on the other lives under the policy and shall be advised to 
consult with the viator’s insurance producer or the insurer is­
suing the policy for advice on the proposed viatical settle­
ment;

e. The dollar amount of the current death benefit pay­
able to the viatical settlement provider under the policy or 
certificate and, if known, the availability of any additional 
guaranteed insurance benefits, the dollar amount of any acci­
dental death and dismemberment benefits under the policy 
or certificate and the viatical settlement provider’s interest in 
those benefits; and

f. The name, business address, and telephone number of 
the independent third-party escrow agent, and the fact that 
the viator or owner may inspect or receive copies of the rele­
vant escrow or trust agreements or documents.

48.5(3) If the viatical settlement provider transfers own­
ership or changes the beneficiary of the insurance policy, the 
viatical settlement provider shall communicate the change in 
ownership or beneficiary to the insured in writing by certi­
fied mail within 20 days after the change.

48.5(4) If the viatical settlement provider is an issuer of 
securities under Iowa Code chapter 502, the disclosure docu­
ment shall meet the requirements of rule 191—50.122(502).

48.5(5) If the viator is not the insured, then these disclo­
sures must be affirmatively made to the insured, as well as 
the viator, and written consent to the viatication must be re­
ceived from both parties.
191—48.6(508E) Reporting requirements.

48.6(1) On March 1 of each calendar year, the secretary 
and either the president or the vice-president of each viatical 
settlement provider licensed in this state shall make a report 
under oath of all viatical settlement transactions in which the 
viator is a resident of this state and for all states in the aggre­
gate that contains the following information for the previous 
calendar year:

a. For viatical settlements contracted during the report­
ing period:

(1) Date of viatical settlement contract;
(2) Viator’s state of residence at the time of the contract;
(3) Mean life expectancy, in months, of the insured at 

time of contract;
(4) Face amount of policy viaticated;
(5) Net death benefit viaticated;
(6) Estimated total premiums to keep policy in force for 

mean life expectancy;
(7) Net amount paid to viator;
(8) Source of policy (B-Broker; D-Direct Purchase; SM- 

Secondary Market);
(9) Type of coverage (I-Individual; G-Group);
(10) Within the contestable or suicide period, or both, at 

the time of viatical settlement (yes or no);
(11) If the insured is diagnosed as terminally or chroni­

cally ill, the general disease classification applicable to such 
insured; and

(12) Type of funding (I-Institutional; P-Private).
b. For viatical settlements in which death of the insured 

has occurred during the reporting period:
(1) Date of viatical settlement contract;
(2) Viator’s state of residence at the time of the contract;
(3) Mean life expectancy, in months, of the insured at 

time of contract;
(4) Net death benefit collected;
(5) Total premiums paid to maintain the policy (WP- 

Waiver of Premium; NA-Not Applicable);

(6) Net amount paid to viator;
(7) If the insured was diagnosed as terminally or chroni­

cally ill, the general disease classification applicable to such 
insured;

(8) Date of death of insured;
(9) Amount of time, in months, between date of contract 

and date of death of insured;
(10) Difference between the number of months that 

passed between the date of contract and the date of death of 
insured and the mean life expectancy in months as deter­
mined by the reporting company;

c. Name and address of each viatical settlement broker 
through whom the reporting company purchased a policy 
from a viator who resided in this state at the time of contract;

d. Number of policies reviewed and rejected; and
e. Number of policies purchased from persons other 

than a viator (on the secondary market) as a percentage of to­
tal policies purchased.

48.6(2) On or before March 1 of each year, the secretary 
and either the president or the vice-president of each viatical 
settlement provider licensed in this state shall make a report 
under oath of the following or shall provide the following 
documentation:

a. That the viatical settlement provider has at all times 
maintained books and records in compliance with generally 
accepted accounting principles;

b. That the viatical settlement provider has obtained and 
furnished to the commissioner either:

(1) A copy of the current year’s audited financial state­
ment; or

(2) At the commissioner’s discretion, a copy of the cur­
rent year’s consolidated annual audited financial statement 
with a financial guarantee from the provider’s ultimate con­
trolling person; and

c. That the viatical settlement provider has maintained 
fidelity bonds on each officer and director in the amount of 
$100,000.

191—48.7(508E) Privacy. Except as otherwise allowed or 
required by law, a viatical settlement provider, viatical settle­
ment broker, viatical settlement investment agent, insurance 
company, insurance producer, information bureau, rating 
agency or company, or any other person with actual knowl­
edge of an insured’s identity shall not disclose that identity as 
an insured or the insured’s financial or medical information 
to any other person unless the disclosure:

1. Is necessary to effect a viatical settlement contract be­
tween the viator and a viatical settlement provider and the 
viator and insured have provided prior written consent to the 
disclosure;

2. Is necessary to effect a viatical settlement investment 
contract between the viatical settlement purchaser and a viat­
ical settlement provider and the viator and insured have pro­
vided prior written consent to the disclosure;

3. Is provided in response to an investigation or ex­
amination by the commissioner or any other governmental 
officer or agency or pursuant to the requirements of rules 
48.8(508E) and 48.11(508E);

4. Is a term of or condition to the transfer of a policy by 
one viatical settlement provider to another viatical settle­
ment provider;

5. Is necessary to permit a financing entity, related pro­
vider trust or special purpose entity to finance the purchase 
of policies by a viatical settlement provider and the viator 
and insured have provided prior written consent to the dis­
closure;

6. Is necessary to allow the viatical settlement provider
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or viatical settlement broker or the provider’s or broker’s au­
thorized representatives to make contacts for the purpose of 
determining health status; or

7. Is required to purchase stop-loss coverage.

191—48.8(508E) Examination or investigations.
48.8(1) Authority, scope and scheduling of examinations.
a. The commissioner may conduct an examination of a 

viatical settlement provider or viatical settlement broker as 
often as the commissioner deems appropriate.

b. For purposes of completing an examination under this 
chapter, the commissioner may examine or investigate any 
person, or the business of any person, insofar as the examina­
tion or investigation is, in the sole discretion of the commis­
sioner, necessary or material to the examination of the viati­
cal settlement provider or viatical settlement broker.

c. The commissioner may investigate suspected fraudu­
lent viatical settlement acts and persons engaged in the busi­
ness of viatical settlements.

d. In lieu of an examination of any foreign or alien viati­
cal settlement provider or viatical settlement broker licensed 
in this state, the commissioner may, at the commissioner’s 
discretion, accept an examination report on the viatical 
settlement provider or viatical settlement broker as prepared 
by the commissioner for the viatical settlement provider’s or 
viatical settlement broker’s state of domicile or port-of-entry 
state.

e. The provisions of Iowa Code chapter 507 shall apply 
to viatical settlement providers and viatical settlement bro­
kers. The commissioner shall examine the affairs, transac­
tions, accounts, records and assets of each viatical settlement 
provider as often as the commissioner deems advisable. The 
expense of such examination shall be assessed against the 
viatical settlement provider in the same manner as insurers 
are assessed for examinations.

f. Neither the commissioner nor any person that re­
ceived the documents, material or other information while 
acting under the authority of the commissioner, including the 
NAIC and its affiliates and subsidiaries, shall be permitted to 
testify in any private civil action concerning any confidential 
documents, materials or information subject to this subrule.

48.8(2) Record retention requirements.
a. Executed documents. A person required to be li­

censed by this rule shall retain copies of all of the following 
records until the earlier of five years after the death of the 
viator or until completion of an examination following the 
death of the viator:

(1) Executed viatical settlement contracts, viatical settle­
ment investment contracts, underwriting documents, policy 
forms, and applications from the date of the execution of the 
viatica] settlement contract or viatical settlement investment 
contract, whichever is later; and

(2) All checks, drafts or other evidence and documenta­
tion related to the payment, transfer, deposit or release of 
viatical settlement contract funds from the date of the trans­
action; and

(3) All other records and documents related to the re­
quirements of this rule.

b. Unexecuted documents. A person required to be li­
censed by these rules shall retain copies of all of the follow­
ing records for one year: viatical settlement contracts, viati­
cal settlement investment contracts, underwriting docu­
ments, policy forms, and applications that were proposed but 
not accepted by a potential viator, from the date of the pro­
posed viatical settlement contract or viatical settlement in­
vestment contract, whichever is later.

c. This subrule does not relieve a person of the obliga­

tion to produce these documents to the commissioner after 
the retention period has expired if the person has retained the 
documents.

d. Records required to be retained by this subrule must 
be legible and complete and may be retained in paper, 
photograph, microprocess, magnetic, mechanical, or elec­
tronic media, or by any process that accurately reproduces or 
forms a durable medium for the reproduction of a record.

191—48.9(508E) Requirements and prohibitions.
48.9(1) A viatical settlement investment agent shall not 

have any contact directly or indirectly with the viator or have 
knowledge of the identity of the viator.

48.9(2) A viatical settlement investment agent is deemed 
to represent the viatical settlement provider with whom the 
viatical settlement investment agent is appointed or con­
tracted.

48.9(3) Notwithstanding the manner in which the viatical 
settlement broker is compensated, a viatical settlement bro­
ker is deemed to represent only the viator and owes a fidu­
ciary duty to the viator to act according to the viator’s in­
structions and in the best interest of the viator.

48.9(4) Before entering into a viatical settlement con­
tract, a viatical settlement provider shall obtain:

a. If the viator is the insured and has a life expectancy of 
24 months or less, a written statement from a licensed attend­
ing physician that the viator is of sound mind and under no 
constraint or undue influence to enter into a viatical settle­
ment contract; and

b. A document in which the insured consents to the re­
lease of the insured’s medical records to a viatical settlement 
provider, viatical settlement broker and the insurance com­
pany that issued the life insurance policy covering the life of 
the insured.

48.9(5) Within 20 days after a viator executes documents 
necessary to transfer any rights under an insurance policy or 
within 20 days of entering any agreement, option, promise or 
any other form of understanding, expressed or implied, to 
viaticate the policy, the viatical settlement provider shall 
give written notice to the insurer that issued the insurance 
policy that the policy has or will become a viaticated policy. 
The notice shall be accompanied by the documents required 
by subrule 48.9(6).

48.9(6) The viatical settlement provider shall deliver a 
copy of the medical release required under subrule 
48.9(4)“b,” a copy of the viator’s application for the viatical 
settlement contract, the notice required under subrule 
48.9(5) and a request for verification of coverage to the in­
surer that issued the life insurance policy that is the subject of 
the viatical transaction. The NAIC’s form for verification 
shall be used unless standards for verification are developed 
by the commissioner.

48.9(7) The insurer shall respond to a request for verifica­
tion of coverage submitted on an approved form by a viatical 
settlement provider within 30 calendar days of the date the 
request is received and shall indicate whether, based on the 
medical evidence and documents provided, the insurer in­
tends to pursue an investigation regarding the validity of the 
insurance contract.

48.9(8) Prior to or at the time of execution of the viatical 
settlement contract, the viatical settlement provider shall ob­
tain a witnessed document in which the viator consents to the 
viatical settlement contract, represents that the viator has a 
full and complete understanding of the viatical settlement 
contract, represents that the viator has a full and complete 
understanding of the benefits of the life insurance policy, ac­
knowledges that the viator is entering into the viatical settle-



574 NOTICES IAB 10/17/01

INSURANCE DIVISION[191](cont’d)

ment contract freely and voluntarily and, for persons who are 
chronically ill or terminally ill under the definitions of Iowa 
Code sections 508E.2(l)and (3), acknowledges that the in­
sured is chronically ill or terminally ill and that the chronic or 
terminal illness or condition was diagnosed after the life in­
surance policy was issued.

48.9(9) All medical information solicited or obtained by 
any viatical settlement provider or viatical settlement broker 
shall be subject to the provisions of 191—Chapter 90, which 
governs the confidentiality of medical information.

48.9(10) All viatical settlement contracts entered into in 
this state shall provide the viator with an unconditional right 
to rescind the viatical settlement contract for at least 15 cal­
endar days from the receipt of the viatical settlement contract 
proceeds. If the insured dies during the viatical settlement 
contract rescission period, the viatical settlement contract 
shall be deemed to have been rescinded, subject to repay­
ment to the viatical settlement provider or viatical settlement 
purchaser of all viatical settlement contract proceeds, and 
any premiums, loans, and loan interest that have been paid 
by the viatical settlement provider or viatical settlement pur­
chaser.

48.9(11) The viatical settlement provider shall instruct 
the viator to send the executed documents required to effect 
the change in ownership, assignment or change in beneficia­
ry of the insurance policy or certificate directly to the inde­
pendent escrow agent. Within three business days after the 
date the escrow agent receives the document (or from the 
date the viatical settlement provider receives the documents, 
if the viator erroneously provides the documents directly to 
the viatical settlement provider), the viatical settlement pro­
vider shall pay or transfer the proceeds of the viatical settle­
ment contract into an escrow or trust account established 
with a state-chartered or federally chartered financial institu­
tion whose deposits and accounts are insured by the Federal 
Deposit Insurance Corporation (FDIC) and with whom an 
escrow account has been established by a viatical settlement 
provider or viatical settlement purchaser. Upon payment of 
the settlement proceeds into the escrow account, the escrow 
agent shall deliver the original change in ownership, assign­
ment or change in beneficiary forms to the viatical settle­
ment provider within three business days. Upon the escrow 
agent’s receipt of the acknowledgment of the properly com­
pleted transfer of ownership, assignment or designation of 
beneficiary from the insurance company, the escrow agent 
shall pay the settlement proceeds to the viator within three 
business days.

48.9(12) Failure to tender consideration to the viator for 
the viatical settlement contract within the time required by 
subrule 48.9(11) renders the viatical settlement contract 
voidable by the viator for lack of consideration until the time 
consideration is tendered to and accepted by the viator.

48.9(13) Contacts with the insured for the purpose of de­
termining the health status of the insured by the viatical 
settlement provider or viatical settlement broker after the 
viatical settlement has occurred shall only be made by the 
viatical settlement provider or viatical settlement broker li­
censed in this state or the provider’s or broker’s authorized 
representatives and shall be limited to once per year if the in­
sured has a life expectancy of more than two years, once ev­
ery three months for an insured with a life expectancy of 
more than one year, and no more than once per month for an 
insured with a life expectancy of one year or less. The viati­
cal settlement provider or viatical settlement broker shall ex­
plain the procedure for these contacts at the time the viatical 
settlement contract is entered into. The limitations set forth

in this subrule shall not apply to any contacts with an insured 
for reasons other than determining the insured’s health sta­
tus. Viatical settlement providers and viatical settlement 
brokers shall be responsible for the actions of their autho­
rized representatives.

48.9(14) With respect to policies containing a provision 
for double or additional indemnity for accidental death, the 
additional payment shall remain payable to the beneficiary 
last named by the viator prior to entering into the viatical 
settlement contract, or to such other beneficiary, other than 
the viatical settlement provider, as the viator may thereafter 
designate, or in the absence of a beneficiary, to the estate of 
the viator.

48.9(15) Payment by the escrow agent of the proceeds of 
a viatical settlement contract shall be by means of wire trans­
fer to the account of the viator or by certified check or cash­
ier’s check. ^

48.9(16) Payment of the proceeds to the viator pursuant 
to a viatical settlement contract shall be made in a lump sum 
except where the viatical settlement provider has purchased 
a single-premium paid-up annuity issued by a licensed insur­
ance company to the viator. Retention of a portion of the pro­
ceeds by the viatical settlement provider or escrow agent is 
not permissible.

48.9(17) A viatical settlement provider, viatical settle­
ment broker or viatical settlement investment agent shall not 
provide identifying information about either the insured or 
the viator to any person, unless the insured and viator pro­
vide written consent to the release of the information at or 
before the time of the viatical settlement transaction pur­
suant to subrule 48.5(1) and rule 48.7(508E) or if such re­
lease is necessary to report suspected fraudulent viatical 
settlement acts pursuant to subrule 48.11(4).

48.9(18) A viatical settlement provider, viatical settle­
ment broker or viatical settlement investment agent shall ob­
tain from a person that is provided with identifying informa­
tion about either the insured or the viator a signed affirma­
tion that the person or entity will not further divulge the in­
formation without procuring the express, written consent of 
the insured or the viator for the disclosure. Notwithstanding 
the foregoing, if a viatical settlement provider, viatical settle­
ment broker or viatical settlement investment agent is served 
with a subpoena and thereby compelled to produce records 
containing patient identifying information, it shall notify the 
viator and the insured in writing at their last-known address­
es within five business days after receiving notice of the sub­
poena.

48.9(19) A viatical settlement provider shall not act also 
as a viatical settlement broker, whether entitled to collect a 
fee directly or indirectly, related to the same viatical settle­
ment contract.

48.9(20) A viatical settlement broker shall not, without 
the written agreement of the viator obtained prior to per­
forming any services in connection with a viatical settle­
ment, seek or obtain any compensation from the viator.

48.9(21) A viatical settlement provider shall not use a 
longer life expectancy than is reasonable based on all medi­
cal and actuarial information available at the time of a viati­
cal settlement transaction in order to reduce the payout to 
which the viator is entitled.

48.9(22) A viatical settlement provider or viatical settle­
ment broker shall not discriminate in the making or solicita­
tion of viatical settlement contracts on the basis of race, age, 
sex, national origin, creed, religion, occupation, marital or 
family status or sexual orientation, or discriminate between 
viators with or without dependents.
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48.9(23) A viatical settlement provider or viatical settle­
ment broker shall not pay or offer to pay any finder’s fee, 
commission or other compensation to any insured’s physi­
cian, or to an attorney, accountant or other person providing 
medical, legal or financial planning services to an insured or 
viator, or to any other person acting as an agent of an insured 
or viator with respect to a viatical settlement contract.

48.9(24) A viatical settlement provider shall not know­
ingly solicit individuals who have treated or have been asked 
to treat the illness of an insured whose coverage would be the 
subject of a viatical settlement contract.

48.9(25) A viatical settlement provider shall not structure 
a viatical settlement investment contract in a manner which 
requires an insurer to keep track of more than ten beneficia­
ries for each insurance contract being viaticated.

48.9(26) Viatical settlement contracts entered into within 
first two years of issuance of insurance.

a. A person shall not enter into a viatical settlement con­
tract within a two-year period commencing with the date of 
issuance of the insurance policy or certificate unless the via­
tor certifies to the viatical settlement provider that one or 
more of the following conditions have been met within the 
two-year period:

(1) The policy was issued upon the viator’s exercise of 
conversion rights arising out of a group or individual policy, 
provided the total of the time covered under the conversion 
policy plus the time covered under the prior policy is at least 
24 months. The time covered under a group policy shall be 
calculated without regard to any change in insurance carri­
ers, provided the coverage has been continuous and under 
the same group sponsorship;

(2) The viator is a charitable organization exempt from 
taxation under 26 U.S.C. §501(c)(3);

(3) The viator submits independent evidence to the viati­
cal settlement provider that one or more of the following 
conditions have been met within the two-year period:

1. The viator or insured is terminally ill or chronically 
ill, as defined in Iowa Code section 508E.2(1) or (3);

2. The viator’s spouse dies;
3. The viator divorces the viator’s spouse;
4. The viator retires from full-time employment;
5. The viator becomes physically or mentally disabled 

and a physician determines that the disability prevents the 
viator from maintaining full-time employment;

6. The viator was the insured’s employer at the time the 
policy or certificate was issued and the employment relation­
ship terminated;

7. A final order, judgment or decree is entered by a court 
of competent jurisdiction, on the application of a creditor of 
the viator, adjudicating the viator bankrupt or insolvent, or 
approving a petition seeking reorganization of the viator or 
appointing a receiver, trustee or liquidator to all or a substan­
tial part of the viator’s assets;

8. The viator experiences a significant decrease in in­
come that is unexpected and that impairs the viator’s reason­
able ability to pay the policy premium; or

9. The viator or insured disposes of ownership interests 
in a closely held corporation.

b. Copies of the independent evidence described in this 
subrule and documents required by subrule 48.9(6) shall be 
submitted to the insurer when the viatical settlement provid­
er submits a request to the insurer for verification of cover­
age. The copies shall be accompanied by a letter of attesta­
tion from the viatical settlement provider that the copies are 
true and correct copies of the documents received by the 
viatical settlement provider.

48.9(27) If a viatical settlement broker performs any of 
the activities required of the viatical settlement provider by 
this rule, the viatical settlement provider is deemed to have 
fulfilled the requirements of this rule.

48.9(28) Insurance company practices.
a. Life insurance companies authorized to do business in 

this state shall respond to a request for verification of cover­
age from a viatical settlement provider or a viatical settle­
ment broker within 30 calendar days of the date a request is 
received, including the insurer’s intent to pursue an addition­
al investigation regarding possible fraud or the validity of the 
insurance contract, subject to the following conditions:

(1) A current authorization consistent with applicable 
law, signed by the policy owner or certificate holder, accom­
panies the request;

(2) In the case of an individual policy, submission of a 
form substantially similar to the NAIC’s most current form 
describing verification of coverage for individual policies, 
which has been completed by the viatical settlement provid­
er or the viatical settlement broker in accordance with the in­
structions on the form;

(3) In the case of group insurance coverage, submission 
of a form substantially similar to the NAIC’s most current 
form describing verification of group life insurance benefits,

1. Which has been completed by the viatical settlement 
provider or viatical settlement broker in accordance with the 
instructions on the form, and

2. Which has previously been referred to the group poli­
cyholder and completed to the extent the information is 
available to the group policyholder.

b. Nothing in this subrule shall prohibit a life insurance 
company and a viatical settlement provider or a viatical 
settlement broker from using another verification of cover­
age form that has been mutually agreed upon in writing in 
advance of submission of the request.

c. A life insurance company may not charge a fee for re­
sponding to a request for information from a viatical settle­
ment provider or viatical settlement broker in compliance 
with this subrule in excess of any usual and customary 
charges to contract holders, certificate holders or insureds 
for similar services.

d. The life insurance company may send an acknowl­
edgment of receipt of the request for verification of coverage 
to the policyowner(s) or certificate holder(s) and, in cases in 
which the policyowner or certificate holder is other than the 
insured, to the insured. The acknowledgment may contain a 
description of any accelerated death benefit that is available 
under a provision of or rider to the life insurance contract and 
said acknowledgment may compare the benefits of acceler­
ating the death benefits to the viatication of the policy.

e. If the viatical settlement provider submits to the insur­
er a copy of the owner’s or insured’s certification described 
in subrule 48.9(8) when the provider submits a request to the 
insurer to effect the transfer of the policy or certificate to the 
viatical settlement provider, the copy shall be deemed to con­
clusively establish that the viatical settlement contract satis­
fies the requirements of this subrule and the insurer shall 
timely respond to the request.

191—48.10(508E) Advertising for viatical settlements.
48.10(1) The purpose of this rule is to ensure that pro­

spective viators are provided with clear and unambiguous 
statements in the advertisement of viatical settlements and to 
ensure the clear, truthful and adequate disclosure of the bene­
fits, risks, limitations and exclusions of any viatical settle­
ment contract. This purpose is intended to be accomplished 
by the establishment of guidelines and standards of permissi-
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ble and impermissible conduct in the advertising of viatical 
settlements to ensure that product descriptions are presented 
in a manner that prevents unfair, deceptive or misleading ad­
vertising and is conducive to accurate presentations and de­
scriptions of viatical settlements through the advertising me­
dia and material used by viatical settlement providers or viat­
ical settlement brokers. A viatical settlement investment 
contract is a “security” as set forth in Iowa Code section 
502.102(19); therefore, the advertising requirements of rule 
191—50.120(502) are applicable.

48.10(2) This rule shall apply to any advertising of viati­
cal settlement contracts or related products or services in­
tended for dissemination in this state, including Internet ad­
vertising viewed by persons located in this state. Where dis­
closure requirements are established pursuant to federal reg­
ulation, this subrule shall be interpreted so as to minimize or 
eliminate conflict with federal regulation wherever possible.

48.10(3) Every viatical settlement provider or viatical 
settlement broker shall establish and at all times maintain a 
system of control over the content, form and method of dis­
semination of all advertisements of its contracts, products 
and services. All advertisements, regardless of by whom 
written, created, designed or presented, shall be the responsi­
bility of the viatical settlement provider or viatical settle­
ment broker. A system of control shall include regular rou­
tine notification, at least once per year, to agents and others 
authorized by the viatical settlement provider or viatical 
settlement broker who disseminate advertisements of the re­
quirements and procedures for approval prior to the use of 
any advertisements not furnished by the viatical settlement 
provider or viatical settlement broker.

48.10(4) An advertisement shall be truthful and not mis­
leading in fact or by implication. The form and content of an 
advertisement of a viatical settlement contract shall be suffi­
ciently complete and clear so as to avoid deception. An ad­
vertisement shall not have the capacity or tendency to mis­
lead or deceive. Whether an advertisement has the capacity 
or tendency to mislead or deceive shall be determined by the 
commissioner from the overall impression that the advertise­
ment may be reasonably expected to create upon a person of 
average education or intelligence within the segment of the 
public to which it is directed.

48.10(5) The information required to be disclosed under 
this rule shall not be minimized, rendered obscure, or pre­
sented in an ambiguous fashion or intermingled with the text 
of the advertisement so as to be confusing or misleading.

48.10(6) An advertisement shall not omit material infor­
mation or use words, phrases, statements, references or il­
lustrations if the omission or use has the capacity, tendency 
or effect of misleading or deceiving prospective viators as to 
the nature or extent of any benefit, loss covered, premium 
payable, or state or federal tax consequence. The fact that 
the viatical settlement contract offered is made available for 
inspection prior to consummation of the sale, or that an offer 
is made to refund the payment if the viator is not satisfied, or 
that the viatical settlement contract includes a “free look” pe­
riod that satisfies or exceeds legal requirements does not 
remedy misleading statements.

48.10(7) An advertisement shall not use the name or title 
of a life insurance company or a life insurance policy unless 
the advertisement has been approved by the insurer.

48.10(8) An advertisement shall not state or imply that in­
terest charged on an accelerated death benefit or a policy 
loan is unfair, inequitable or in any manner an incorrect or 
improper practice.

48.10(9) The words “free,” “no cost,” “without cost,” “no 
additional cost,” “at no extra cost,” or words of similar im­
port shall not be used with respect to any benefit or service 
unless true. An advertisement may specify the charge for a 
benefit or a service or may state that a charge is included in 
the payment or use other appropriate language.

48.10(10) Testimonials, appraisals or analysis used in ad­
vertisements must: be genuine; represent the current opinion 
of the author; be applicable to the viatical settlement con­
tract, product or service advertised, if any; and be accurately 
reproduced with sufficient completeness to avoid misleading 
or deceiving prospective viators as to the nature or scope of 
the testimonials, appraisal, analysis or endorsement. In us­
ing testimonials, appraisals or analysis, the viatical settle­
ment provider or viatical settlement broker makes as its own 
all the statements contained therein, and the statements are 
subject to all the provisions of this subrule.

a. If the individual making a testimonial, appraisal, anal­
ysis or an endorsement has a financial interest in the viatical 
settlement provider or related entity as a stockholder, direc­
tor, officer, employee or otherwise, or receives any benefit 
directly or indirectly other than required union scale wages, 
that fact shall be prominently disclosed in the advertisement.

b. An advertisement shall not state or imply that a viati­
cal settlement contract, benefit or service has been approved 
or endorsed by a group of individuals, society, association or 
other organization unless that is the fact and unless any rela­
tionship between an organization and the viatical settlement 
provider or viatical settlement broker is disclosed. If the en­
tity making the endorsement or testimonial is owned, con­
trolled or managed by the viatical settlement provider or 
viatical settlement broker, or receives any payment or other 
consideration from the viatical settlement provider or viati­
cal settlement broker for making an endorsement or testimo­
nial, that fact shall be disclosed in the advertisement.

c. When an endorsement refers to benefits received un­
der a viatical settlement contract, all pertinent information 
shall be retained for a period of five years after its use.

48.10(11) An advertisement shall not contain statistical 
information unless it accurately reflects recent and relevant 
facts. The source of all statistics used in an advertisement 
shall be identified.

48.10(12) An advertisement shall not disparage insurers, 
viatical settlement providers, viatical settlement brokers, 
viatical settlement investment agents, insurance producers, 
policies, services or methods of marketing.

48.10(13) The name of the viatical settlement provider or 
viatical settlement broker shall be clearly identified in all ad­
vertisements about the viatical settlement provider or viati­
cal settlement broker or its viatical settlement contract, prod­
ucts or services, and if any specific viatical settlement con­
tract is advertised, the viatical settlement contract shall be 
identified either by form number or some other appropriate 
description. If an application is part of the advertisement, the 
name of the viatical settlement provider shall be shown on 
the application.

48.10(14) An advertisement shall not use a trade name, 
group designation, name of the parent company of a viatical 
settlement provider or viatical settlement broker, name of a 
particular division of the viatical settlement provider or viat­
ical settlement broker, service mark, slogan, symbol or other 
device or reference without disclosing the name of the viati­
cal settlement provider or viatical settlement broker, if the 
advertisement would have the capacity or tendency to mis­
lead or deceive as to the true identity of the viatical settle­
ment provider or viatical settlement broker, or to create the
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impression that a company other than the viatical settlement 
provider or viatical settlement broker would have any re­
sponsibility for the financial obligation under a viatical 
settlement contract.

48.10(15) An advertisement shall not use any combina­
tion of words, symbols or physical materials that by their 
content, phraseology, shape, color or other characteristics 
are so similar to a combination of words, symbols or physical 
materials used by a government program or agency or other­
wise appear to be of such a nature that they tend to mislead 
prospective viators into believing that the solicitation is in 
some manner connected with a government program or 
agency.

48.10(16) An advertisement may state that a viatical 
settlement provider or viatical settlement broker is licensed 
in the state where the advertisement appears, provided it 
does not exaggerate that fact or suggest or imply that a com­
peting viatical settlement provider or viatical settlement bro­
ker may not be so licensed. The advertisement may ask the 
audience to consult the viatical settlement provider’s or viat­
ical settlement broker’s Web site or contact the department 
of insurance to find out if the state requires licensing and, if 
so, whether the viatical settlement provider or viatical settle­
ment broker is licensed.

48.10(17) An advertisement shall not create the impres­
sion that the viatical settlement provider, its financial condi­
tion or status, the payment of its claims or the merits, desir­
ability, or advisability of its viatical settlement contracts are 
recommended or endorsed by any government entity.

48.10(18) The name of the viatical settlement provider or 
viatical settlement broker shall be stated in all of its adver­
tisements. An advertisement shall not use a trade name, any 
group designation, name of any affiliate or controlling entity 
of the viatical settlement provider or viatical settlement bro­
ker, service mark, slogan, symbol or other device in a manner 
that would have the capacity or tendency to mislead or to de­
ceive as to the true identity of the viatical settlement provider 
or viatical settlement broker or to create the false impression 
that an affiliate or controlling entity would have any respon­
sibility for the financial obligation of the viatical settlement 
provider or viatical settlement broker.

48.10(19) An advertisement shall not directly or indirect­
ly create the impression that any division or agency of the 
state or of the U.S. government endorses, approves or favors:

a. Any viatical settlement provider or viatical settlement 
broker or its business practices or methods of operation;

b. The merits, desirability or advisability of any viatical 
settlement contract;

c. Any viatical settlement contract; or
d. Any life insurance policy or life insurance company.
48.10(20) If the advertiser emphasizes the speed with

which the viatication will occur, the advertising must dis­
close the average time frame from completed application to 
the date of offer and from acceptance of the offer to receipt of 
the funds by the viator.

48.10(21) If the advertising emphasizes the dollar 
amounts available to viators, the advertising shall disclose 
the average purchase price as a percent of face value ob­
tained by viators contracting with the viatical settlement pro­
vider or viatical settlement broker during the prior six 
months.

48.10(22) In recommending a viatical settlement con­
tract, viatical settlement brokers and viatical settlement pro­
viders shall make suitable recommendations.

191—48.11(508E) Fraud prevention and control.

48.11(1) Definition. “Fraudulent viatical settlement act” 
includes:

a. Acts or omissions committed by any person who, 
knowingly or with intent to defraud, for the purpose of de­
priving another of property or for pecuniary gain, commits, 
conspires in the commission of, conspires to commit, or per­
mits its employees or its agents to engage in acts including 
but not limited to:

(1) Presenting, causing to be presented or preparing with 
knowledge or belief that it will be presented to or by a viati­
cal settlement provider, viatical settlement broker, viatical 
settlement purchaser, insurer, insurance producer or any oth­
er person, false material information, or concealing material 
information, as part of, in support of or concerning a fact ma­
terial to one or more of the following:

1. An application for the issuance of a viatical settlement 
contract or insurance policy;

2. The underwriting of a viatical settlement contract or 
insurance policy;

3. A claim for payment or benefit pursuant to a viatical 
settlement contract or insurance policy;

4. Premiums paid on an insurance policy;
5. Payments and changes in ownership or beneficiary 

made in accordance with the terms of a viatical settlement 
contract or insurance policy;

6. The reinstatement or conversion of an insurance 
policy;

7. The solicitation, offer, effectuation or sale of a viatical 
settlement contract or insurance policy;

8. The issuance of written evidence of a viatical settle­
ment contract or insurance policy; or

9. A financing transaction.
(2) Employing any device, scheme, or artifice to defraud 

related to viaticated policies.
b. Instances in which, in the furtherance of a fraud or to 

prevent the detection of a fraud, any person commits or per­
mits its employees or its agents to:

(1) Remove, conceal, alter, destroy or sequester from the 
commissioner the assets or records of a viatical settlement 
provider or viatical settlement broker or other person en­
gaged in the business of viatical settlement contracts;

(2) Misrepresent or conceal the financial condition of a 
viatical settlement provider or viatical settlement broker, in­
surer or other person;

(3) Transact the business of viatical settlements in viola­
tion of laws requiring a license, certificate of authority or 
other legal authority for the transaction of the business of 
viatical settlement contracts; or

(4) File with the commissioner or the chief insurance reg­
ulatory official of another jurisdiction a document contain­
ing false information or otherwise conceal information about 
a material fact from the commissioner.

c. Embezzlement, theft, misappropriation or conversion 
of moneys, funds, premiums, credits or other property of a 
viatical settlement provider, insurer, insured, viator, insur­
ance policyowner or any other person engaged in the busi­
ness of viatical settlement contracts or insurance.

d. Recklessly entering into, brokering, or otherwise 
dealing in a viatical settlement contract, the subject of which 
is a life insurance policy that was obtained by presenting 
false information concerning any fact material to the policy 
or by concealing, for the purpose of misleading another, in­
formation concerning any fact material to the policy, where 
the viator or the viator’s agent intended to defraud the 
policy’s issuer. “Recklessly” means engaging in the conduct 
in conscious and clearly unjustifiable disregard of a substan-
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tial likelihood of the existence of the relevant facts or risks, 
such disregard involving a gross deviation from acceptable 
standards of conduct.

e. Attempting to commit, assisting, aiding or abetting in 
the commission of, or conspiracy to commit the acts or omis­
sions specified in this subrule.

48.11(2) Fraudulent viatical settlement acts, interference 
and participation of convicted felons prohibited.

a. A person shall not commit a fraudulent viatical settle­
ment act.

b. A person shall not knowingly or intentionally inter­
fere with the enforcement of the provisions of this rule or in­
vestigations of suspected or actual violations of this rule.

c. A person in the business of viatical settlement con­
tracts shall not knowingly or intentionally permit any person 
convicted of a felony involving dishonesty or breach of trust 
to participate in the business of viatical settlement contracts, 
unless the person’s resident state has granted the person con­
sent to work in the business of insurance, pursuant to 18 
U.S.C. Section 1033(e)(2).

48.11(3) Fraud warning required.
a. Viatical settlement contracts and applications for viat­

ical settlement contracts, regardless of the form of transmis­
sion, shall contain the following statement or a substantially 
similar statement:

“Any person who knowingly presents false informa­
tion in an application for insurance or viatical settle­
ment contract is guilty of a crime and may be subject to
fines and confinement in prison.”
b. The lack of a statement as required in paragraph “a” of 

this subrule does not constitute a defense in any prosecution 
for a fraudulent viatical settlement act.

48.11(4) Mandatory reporting of fraudulent viatical 
settlement acts.

a. Any person engaged in the business of viatical settle­
ment contracts having knowledge or a reasonable belief that 
a fraudulent viatical settlement act is being, will be or has 
been committed shall provide to the commissioner the infor­
mation required by, and in a manner prescribed by, the com­
missioner.

b. Any other person having knowledge or a reasonable 
belief that a fraudulent viatical settlement act is being, will 
be or has been committed may provide to the commissioner 
the information required by, and in a manner prescribed by, 
the commissioner.

191—48.12(508E) Penalties; injunctions; civil remedies; 
cease and desist.

48.12(1) Unfair trade practices. A violation of this rule 
shall be considered an unfair trade practice under Iowa Code 
chapter 507B and subject to the penalties contained in that 
chapter.

48.12(2) Unauthorized insurer. A person doing the activ­
ities of a viatical settlement provider or a viatical settlement 
broker without license under this chapter shall be deemed an 
unauthorized insurer and shall be subject to the penalties of 
Iowa Code chapter 507A.

48.12(3) License revocation and denial. The commis­
sioner may refuse to issue, suspend, revoke or refuse to re­
new the license of a viatical settlement provider or viatical 
settlement broker if the commissioner finds that:

a. There was any material misrepresentation in the ap­
plication for the license;

b. The viatical settlement provider or viatical settlement 
broker or any officer, partner, member or key management 
employee has been convicted of fraudulent or dishonest

practices, is subject to a final administrative action or is 
otherwise shown to be untrustworthy or incompetent;

c. The viatical settlement provider made unreasonable 
payments to viators;

d. The viatical settlement provider or viatical settlement 
broker or any officer, partner, member or key management 
employee has been found guilty of, or has pleaded guilty or 
nolo contendere to, any felony or to a misdemeanor involv­
ing fraud or moral turpitude, regardless of whether a judg­
ment of conviction has been entered by the court;

e. The viatical settlement provider has entered into any 
viatical settlement contract that has not been approved pur­
suant to this rule;

f. The viatical settlement provider has failed to honor 
contractual obligations set out in a viatical settlement con­
tract;

g. The viatical settlement provider or viatical settlement 
broker no longer meets the requirements of rule 48.3(508E) 
for initial licensure;

h. The viatical settlement provider has assigned, trans­
ferred or pledged a viaticated policy to a person other than a 
viatical settlement provider licensed in this state, a viatical 
settlement purchaser, an institutional buyer as defined in rule 
191—50.46(502) or a qualified institutional buyer as defined 
in Rule 144A of the Federal Securities Act of 1933, a financ­
ing entity, a special purpose entity, or a related provider trust; 
or

i. The viatical settlement broker or viatical settlement 
provider or any of its officers, partners, members or key 
management personnel has violated any provision of Iowa 
Code chapter 508E or of these rules.

48.12(4) If the commissioner denies a license application 
or suspends, revokes or refuses to renew the license of a viat­
ical settlement provider or viatical settlement broker, the 
commissioner shall conduct a hearing in accordance with 
191—Chapters 2 and 3.

48.12(5) A viatical settlement provider licensed in this 
state that fails to file the annual statement referred to in sub- 
paragraph 48.3(l)“a”(5) and paragraph 48.3(6)“b” in the 
time required shall pay and forfeit an administrative penalty 
in the sum of $500 for deposit pursuant to Iowa Code section 
505.7. The viatical settlement provider’s right to transact 
further new business in this state shall immediately cease un­
til the provider has fully complied with this rule.

48.12(6) In addition to the penalties and other enforce­
ment provisions of this rule, the commissioner may seek an 
injunction in a court of competent jurisdiction and may apply 
for temporary and permanent orders that the commissioner 
determines are necessary to restrain the person from com­
mitting the violation.

48.12(7) The commissioner may issue, in accordance 
with 191—Chapters 2 and 3, a cease and desist order upon a 
person that violates any provision of these rules, any regula­
tion or order adopted by the commissioner or any written 
agreement entered into with the commissioner.

48.12(8) If the commissioner finds that an activity in 
violation of this rule presents an immediate danger to the 
public that requires an immediate final order, the commis­
sioner may issue an emergency cease and desist order recit­
ing with particularity the facts underlying the findings. The 
emergency cease and desist order is effective immediately 
upon service of a copy of the order on the respondent and re­
mains in effect for 90 days. If the commissioner begins non­
emergency cease and desist proceedings, the emergency 
cease and desist order remains effective, absent an order by a
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court of competent jurisdiction pursuant to 191—Chapters 2 
and 3.

191—48.13(508E) Severability. If any rule or portion of a 
rule or its applicability to any person or circumstance is held 
invalid by a court, the remainder of these rules or the rules’ 
applicability to other persons or circumstances shall not be 
affected.

These rules are intended to implement Iowa Code chapter 
508E.

ARC 1042B

INSURANCE DIVISION [191]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1 )“£►.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 249G.2, 
the Insurance Division hereby gives Notice of Intended Ac­
tion to amend Chapter 72, “Long-Term Care Asset Preserva­
tion Program,” Iowa Administrative Code.

The proposed amendments modify the process for ap­
proval of the required training program, reduce the number 
of education credits required and specify the content of the 
training. The amendments also change numerous references 
from “qualified” to “approved” to avoid confusion with sim­
ilar references in the Internal Revenue Code.

Any person may make written comments on the proposed 
amendments on or before November 6, 2001. These com­
ments should be directed to Rosanne Mead, Assistant Com­
missioner, Insurance Division, 330 Maple Street, Des 
Moines, Iowa 50319. Comments may also be transmitted by 
fax to (515)281-3059 or by E-mail to rosanne.mead@iid. 
state.ia.us.

A public hearing will be held at 11:30 a.m. on November 
7, 2001, at the offices of the Insurance Division, 330 Maple 
Street, Des Moines, Iowa 50319. Persons wishing to provide 
oral comments should contact Rosanne Mead no later than 
November 6, 2001, to be placed on the agenda.

These amendments are intended to implement Iowa Code 
chapter 249G.

The following amendments are proposed.

Item 1. Amend rule 191—72.3(249G), definitions of 
“asset disregard,” “asset protection,” “authorized desig­
nee,” “certificate holder,” “qualified insured,” “qualified 
long-term care insurance policy or certificate,” and “ser­
vice summary,” as follows:

“Asset disregard” means a $1 increase in the amount of 
assets an individual who purchases a qualified an approved 
long-term care policy may retain, upon qualification for 
Medicaid, for each $1 of benefit paid out under the individu­
al’s qualified approved long-term care policy for Medicaid- 
eligible long-term care services in determining eligibility for 
the Medicaid program.

“Asset protection” means the right extended by 441 LAC 
75.5(5) to beneficiaries of qualified approved long-term care 
insurance policies and certificates to an asset disregard under 
the Iowa long-term care asset preservation program.

“Authorized designee” means any person designated in 
writing to the insurance company by the policyholder or cer­
tificate holder of a- qualified an approved long-term care 
policy or certificate for purposes of notification under para­
graph 72.7(l)“h.”

“Certificate holder” means an owner of a qualified an ap­
proved long-term care insurance certificate or the beneficia­
ry of a qualified an approved long-term care certificate. 

“Qualified insured” means the following:
1. An individual who by reason of age is eligible for 

parts “A” and “B” of the Medicare program (42 U.S.C. 1395 
et seq.) who is either

• The beneficiary of a qualified an approved long-term 
care policy or certificate approved by the division of insur­
ance; or

• Enrolled in a prepaid health care delivery plan that 
provides long-term care services and qualifies under this 
rule; or

2. An individual who is eligible for an asset disregard 
under a qualified an approved long-term care policy or cer­
tificate. An individual does not have to be a qualified insured 
to purchase a qualified an approved long-term care policy or 
certificate.

“Qualified Approved long-term care insurance policy or 
certificate” means any long-term care insurance policy or 
certificate qualified approved for sale to Iowa residents by 
the division of insurance as meeting standards promulgated 
under rules 191—72.6(249G) and 191—72.7(249G).

“Service summary” means a written summary, prepared 
by an issuer for a qualified insured, which identifies the fol­
lowing:

1. The specific qualified approved policy or certificate.
2. The total benefits paid for services to date.
3. The amount of benefits qualifying for asset protec­

tion.

Item 2. Amend rule 191—72.5(249G) as follows: 
Amend the introductory paragraph as follows:

191—72.5(249G) Standards for marketing. No long-term 
care insurance policy or certificate which does not meet the 
requirements of this chapter and has not been approved by the 
division of insurance as a qualified long-term care insurance 
policy or certificate may be advertised, solicited, or issued for 
delivery in this state as a qualified an approved long-term 
care insurance policy or certificate. Each issuer seeking to 
qualify a long-term care policy or certificate for participation 
in the Iowa long-term care asset preservation program must 
do the following:

Amend paragraph 72.5(2)“b” as follows: 
b. Received a description of the issuer’s qualified ap­

proved long-term care policy or certificate benefit option 
meeting the requirements of subrule 72.6(2).

Amend paragraph 72.5(2)“e” as follows: 
e. Received a description regarding mandatory inflation 

protection that shall be in the following format:
NOTICE TO APPLICANT REGARDING 

MANDATORY INFLATION PROTECTION 
In order for this long-term care policy [certificate] to 

remain qualified approved by the state of Iowa and 
qualify to provide asset protection for the state Medic­
aid program, daily coverage benefits must meet or ex­
ceed standards established by the state of Iowa. De­
pending on the option you choose to automatically in­
flate daily coverage benefits, premiums may rise over 
the life of the policy [certificate]. [Insert issuer name] 
will provide you with a graphic comparison showing 
the differences in premiums and benefits, over at least a
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20-year period, between a policy that increases benefits 
over the policy period and a policy that does not in­
crease benefits. Failure to maintain the required daily 
coverage benefits will result in the policy [certificate] 
losing its qualification status and no longer being al­
lowed to provide asset protection. It is [insert issuer 
namej’s responsibility to automatically inflate cover­
age benefit levels in order to maintain qualification; it 
is your responsibility to make premium payments in or­
der to maintain qualification.
Amend subrule 72.5(3), introductory paragraph, as fol­

lows:
72.5(3) Report to the commissioner of the division of in­

surance all sales involving replacement of existing policies 
and certificates by qualified approved policies or certificates 
within 30 days of the issue date of the newly issued qualified 
approved policy or certificate. The report shall include the 
following:

Item 3. Amend paragraph 72.5(4)“a” as follows:
a. Provide written evidence to the division of insurance 

that procedures are in place to ensure that no producer or 
telemarketer will be authorized to market, sell, solicit, or 
otherwise contact any person for the purpose of marketing a 
qualified an approved long-term care insurance policy or 
certificate unless the producer or telemarketer has completed 
16 hours eight credits of training approved by the division of 
insurance and specifically covering on long- term care insur­
ance, in general, and the Iowa long-term care asset preserva­
tion program specifically and Medicaid. Such assurances 
shall be in the form of a document submitted to the division 
of insurance and signed by the producer or telemarketer and 
a representative of the company attesting to the completion 
of the required training by the producer and submitted to the 
division of insurance.

Item 4. Amend paragraph 72.5(4)“b” as follows:
b. Issuers shall provide written evidence to the division 

of insurance that procedures are in place to ensure that no 
producer, broker, solicitor, or individual will be authorized to 
market, sell, solicit, or otherwise contact any person for the 
purpose of marketing a certified long-term care insurance 
policy or certificate unless, prior to relicensure on an annual 
basis, the producer, broker, solicitor, or individual completes 
-4- two hours of continuing education training every—12 
months after the completion of the initial 16 hours of training
required, specifically covering the Iowa long-term care asset 
preservation program and Medicaid. The annual training 
courses must be approved by the division of insurance. Such 
assurances shall be in the form of a document signed by the 
producer, broker, solicitor, or individual and a representative 
of the company attesting to the completion of the required 
training by the producer, broker, solicitor, or individual and 
shall be made available to the division of insurance upon re­
quest.

Item 5. Amend paragraph 72.5(4)“d” as follows: 
d. Issuers shall submit training courses used for continu­

ing education for approval to the outside vendor under con­
tract with the division of insurance at least 30 days prior to 
the beginning of the course. Requests received later may be 
disapproved.

Item 6. Amend subrule 72.5(6) as follows:
72.5(6) Long-term care insurance policies or certificates 

sold after July 1, 1994, that are not qualified approved 
under the Iowa long-term care asset preservation program 
must include a statement on the outline of coverage, the

policy or certificate application, and the front page of the 
policy or certificate in bold type and in a separate box as fol­
lows: “THIS POLICY [CERTIFICATE] DOES NOT
QUALIFY FOR MEDICAID ASSET PROTECTION UN­
DER THE IOWA LONG-TERM CARE ASSET PRES­
ERVATION PROGRAM. HOWEVER, THIS POLICY 
[CERTIFICATE] IS AN APPROVED LONG-TERM
CARE INSURANCE POLICY [CERTIFICATE] UNDER
STATE INSURANCE REGULATIONS. FOR INFORMA­
TION ABOUT POLICIES AND CERTIFICATES QUAL­
IFYING UNDER THE IOWA LONG-TERM CARE AS­
SET PRESERVATION PROGRAM, CALL THE SENIOR 
HEALTH INSURANCE INFORMATION PROGRAM OF 
THE DIVISION OF INSURANCE AT 1-515-281-5705.”

ARC 1043B

INSURANCE DIVISION[191]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 514J.14, 
the Insurance Division gives Notice of Intended Action to 
amend Chapter 76, “External Review,” Iowa Administrative 
Code.

The proposed amendments incorporate into Chapter 76 
changes in the external review procedure in Iowa Code chap­
ter 514J as amended by 2001 Iowa Acts, Senate File 500. 
The amendments also clarify the scope of the rules and clari­
fy procedures.

Any person may make written comments on the proposed 
amendments on or before November 6, 2001. These com­
ments should be directed to Rosanne Mead, Assistant Com­
missioner, Insurance Division, 330 Maple Street, Des 
Moines, Iowa 50319. Comments may also be transmitted by 
fax to (515)281-3059 or by E-mail to rosanne.mead@iid. 
state.ia.us.

A public hearing will be held at 10 a.m. on November 7, 
2001, at the offices of the Insurance Division, 330 Maple 
Street, Des Moines, Iowa 50319. Persons wishing to provide 
oral comments should contact Rosanne Mead no later than 
November 6, 2001, to be placed on the agenda.

These amendments are intended to implement Iowa Code 
chapter 514J as amended by 2001 Iowa Acts, Senate File 
500.

The following amendments are proposed.
Item 1. Amend rule 191—76.1(78GA,SF276) as fol­

lows:

191—76.1(78GA>SF2765/</) Purpose. This chapter is in­
tended to implement 1999 Iowa Acts, Senate File 276, Iowa 
Code chapter 514J to provide a uniform process for enrollees 
of carriers providing health insurance coverage to request 
an external review of a coverage decision based upon medical 
necessity. Carriers defined in 1999 Iowa Acts, Senate File 
276, section 8(1), Iowa Code section 514J.2(1) and organ­
ized delivery systems as defined in Iowa Code section 
514J.2(6) are subject to these rules.
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This rule is intended to implement 1999 Iowa^Acts, Sen­
ate File 276, section 7.

ITEM 2. Amend rule 191—76.2(78GA,SF276) as fol­
lows:
191 76.2(78GA>SF276 514J) Applicable law. The rules 
contained in this chapter and 1999 Iowa Acts-Senate File 
276, shall apply to any sickness or accident plan and any plan 
of health insurance policies, health care benefits or health 
care services provided by an insurance company, a health 
maintenance organization, or a nonprofit health service cor­
poration, and any plan established pursuant to Iowa Code 
chapter 509A pirns delivered or issued for delivery in this 
state.

This rule is intended to implement 1999 Iowa-Acts, Sen­
ate File 276-seetion 7.

ITEM 3. Amend rule 191—76.3(78GA,SF276) as fol­
lows:
191—76.3(78GA,SF276 514J) Notice of coverage deci­
sion and content. The notice required under 1999 Iowa 
Acts, Senate File 276, Iowa Code chapter 514J shall contain 
the following information:

1. to 4. No change.
This rule is intended to implement 1999 Iowa Acts, Sen­

ate File 276, section 10.
Item 4. Amend rule 191—76.4(78GA,SF276) as fol­

lows:
191—76.4(78GA,SF276 514J) External review request.

76.4(1) The enrollee shall send a copy of the carrier’s or 
organized delivery system’s written notice containing the 
coverage decision with the enrollee’s request for an external 
review to the insurance commissioner within 60 days of the 
receipt of the coverage decision. The notice shall be sent to 
the commissioner at the Insurance Division, 330 Maple 
Street, Des Moines, Iowa 50319.

76.4(2) No change.
This rule is intended to implement 1999 Iowa Acts, Sen­

ate File- 276, section 10.
Item 5. Rescind rule 191—76.5(78GA,SF276) and 

adopt in lieu thereof the following new rule:
191—76.5(514J) Certification process.

76.5(1) The commissioner shall fax the certification deci­
sion to the carrier or organized delivery system, the enrollee 
or the enrollee’s treating health care provider acting on be­
half of the enrollee, within the two-day period specified in 
Iowa Code section 514J.5(1).

76.5(2) The commissioner has two business days to rule 
on a carrier or organized delivery system’s contest of the 
commissioner’s certification decision. The commissioner 
shall provide a written notice of the determination by fax 
within the two-day period to the carrier or organized delivery 
system and the enrollee or the enrollee’s treating health care 
provider acting on behalf of the enrollee.

ITEM 6. Amend rule 191—76.6(78GA,SF276) as fol­
lows:
191—76.6(78GA)SF276 514J) Expedited review.

76.6(1) The enrollee’s treating health care provider shall 
directly contact the carrier or organized delivery system for 
an expedited review if the enrollee’s treating health care pro­
vider states that delay would pose an imminent or serious 
threat to the enrollee.

76.6(2) The enrollee’s treating health care provider and 
the carrier or organized delivery system shall select an inde­
pendent review entity to conduct the external review within 
72 hours. In the event that the enrollee’s treating health care 
provider and the carrier or organized delivery system cannot 
reach an agreement upon the selection of an independent re­
view entity, the enrollee’s treating health care provider shall 
notify the commissioner who shall select an independent re­
view entity.

76.6(3) The carrier or organized delivery system and en­
rollee’s treating health care provider shall provide any addi­
tional medical information to the review entity.

76.6(4) No change.
76.6(5) In the event the carrier or organized delivery sys­

tem does not find that a delay would pose an imminent or se­
rious threat to the enrollee, the enrollee’s treating health care 
provider may ask the commissioner to immediately review 
the request for certification as an expedited review.

76.6(6) No change.
This rule is intended to implement 1999 Iowa Acts, Sen­

ate File 276, section 14.
Item 7. Amend rule 191—76.7(78GA,SF276) as fol­

lows:
191—76.7(78GA,SF276 514J) Decision notification. The
independent review entity shall immediately notify the carri­
er or organized delivery system, enrollee or enrollee’s treat­
ing health care provider, and insurance division of the exter­
nal appeal decision. The initial notification shall be delivered 
by telephone or fax transmission and a hard copy of the notice 
may be delivered by regular mail.

This rule is intended to implement 1999 Iowa Acts, Sen­
ate File 276, section 18.

Item 8. Amend rule 191—76.8(78GA,SF276) as fol­
lows:
191—76.8(78GA,SF276 514J) Carrier information.

76.8(1) Each carrier or organized delivery system shall 
provide to the commissioner the name or title, telephone and 
fax numbers and E-mail address of an individual who shall 
be the carrier’s or organized delivery system’s contact person 
for external review procedures. Any changes in personnel or 
communication numbers shall be immediately sent to the 
commissioner.

76.8(2) Each carrier or organized delivery system shall 
provide to the commissioner a detailed description of the 
process the carrier or organized delivery system has in place 
to ensure compliance with the requirements found in this 
chapter and in Iowa Code chapter 514J. The description 
shall include:

a. An explanation of how the carrier or organized deliv­
ery system determines when a person has qualified for exter­
nal review to receive a notice from the carrier or organized 
delivery system, and

b. A copy of the notice sent to persons who fall within 
the scope of the law.

This rule is-intended to implement 1999 Iowa Acts, Sen­
ate File 276, section 13.

Item 9. Amend rule 191—76.9(78GA,SF276) as fol­
lows:
191—76.9(78GA,SF276 514J) Certification of indepen­
dent review entity.

76.9(1) No change.
76.9(2) The independent review entity shall develop writ­

ten policies and procedures governing all aspects of the ex-
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ternal review process including, at a minimum, the follow­
ing:

a. Procedures to ensure that external reviews are con­
ducted within the times frames specified in 1999 Iowa Acts, 
Senate File 276 this chapter and Iowa Code chapter 514J, 
and that any required notices are provided in a timely man­
ner.

b. No change.
c. Procedures to ensure that the enrollee, or the enroll- 

ee’s treating health provider acting on behalf of the enrollee, 
is notified in writing of the enrollee’s right to object to the in­
dependent review entity selected by the carrier or organized 
delivery system or the person selected as the reviewer by the 
independent review entity by notifying the commissioner at 
the Insurance Division, 330 Maple Street, Des Moines, Iowa 
50319 within ten days of the mailing of the notice by the inde­
pendent review entity.

e d. Procedures to ensure the confidentiality of medical 
and health treatment records and review materials.

4 e. Procedures to ensure adherence to the requirements of 
1999 Iowa Acts, Senate File 276, this chapter and Iowa 
Code chapter 514J by any contractor, subcontractor, subven- 
dor, agent or employee affiliated with the certified indepen­
dent review entity.

76.9(3) No change.
76.9(4) The independent review entity shall establish a 

toll-free telephone service to receive information relating to 
external reviews pursuant to 1999 Iowa Acts, Senate File 
276 this chapter and Iowa Code chapter 514J. The system 
shall develop a procedure to ensure the capability of accept­
ing, recording, or providing instruction to incoming tele­
phone calls during other than normal business hours. The in­
dependent review entity shall also establish a facsimile and 
electronic mail service.

76.9(5) No change.
76.9(6) The independent review entity shall provide the 

commissioner such data, information, and reports as the 
commissioner determines necessary to evaluate the external 
review process established under 1999 Iowa Acts, Senate 
File-276 Iowa Code chapter 514J.

76.9(7) No change.
This rule is intended to implement 1999 Iowa Acts, Sen­

ate File 276, section 12.
Item 10. Adopt the following new implementation sen­

tence at the end of 191—Chapter 76:
These rules are intended to implement Iowa Code chapter 

514J as amended by 2001 Iowa Acts, Senate File 500.

ARC 1003B

LABOR SERVICES DIVISION[875]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an orat presentation hereon 
as provided in Iowa Code section 17A.4(l)“/>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 88.5 and 
17A.3(1), the Labor Commissioner hereby gives Notice of 
Intended Action to amend Chapter 26, “Construction Safety 
and Health Rules,” Iowa Administrative Code.

The proposed amendment adopts new federal safety stan­
dards for steel erection. This amendment enhances protec­
tions provided to workers engaged in steel erection and up­
dates the general provisions that address steel erection. This 
amendment sets performance-oriented criteria, where pos­
sible, to protect employees from steel erection hazards such 
as working under loads; hoisting, landing and placing deck­
ing; column stability; double connections; hoisting, landing 
and placing steel joists; and falls to lower levels. To effectu­
ate this, the amendment contains requirements for hoisting 
and rigging, structural steel assembly, beam and column con­
nections, joint erection, systems-engineered metal building 
erection, fall protection and training.

The principal reasons for adoption of this amendment are 
to implement Iowa Code chapter 88 and to protect the safety 
and health of Iowa workers. Adoption of this amendment is 
required by 29 Code of Federal Regulations 1953.23(a)(2) 
and Iowa Code section 88.5(l)“a.”

A public hearing will be held on November 7, 2001, at 
10 a.m. in the Stanley Room, Division of Labor Services, 
1000 East Grand Avenue, Des Moines, Iowa. Any interested 
person will be given the opportunity to make an oral state­
ment and submit documents. The facility for the oral presen­
tations is accessible to and functional for persons with physi­
cal disabilities. Persons who have special requirements 
should telephone (515)242-5869 in advance to arrange ac­
cess or other needed services.

Written data or arguments to be considered in adoption 
may be submitted no later than November 7, 2001, to the 
Deputy Labor Commissioner, Division of Labor Services, 
1000 East Grand Avenue, Des Moines, Iowa 50319-0209, 
or faxed to (515)281-7995. Electronic mail may be sent to 
kathleen.uehling@iwd.state.ia.us.

The Division has determined that this Notice of Intended 
Action may have an impact on small business. This amend­
ment will not necessitate additional annual expenditures ex­
ceeding $100,000 by any one political subdivision or agency 
or any contractor providing services to political subdivisions 
or agencies.

The Division will issue a regulatory analysis as provided 
by Iowa Code section 17A.4A if a written request is filed by 
delivery or by mailing postmarked no later than Novem­
ber 19, 2001, to the Deputy Labor Commissioner, Division 
of Labor Services, 1000 East Grand Avenue, Des Moines, 
Iowa 50319-0209. Appropriate requests are described in 
Iowa Code section 17A.4A.

This amendment is intended to implement Iowa Code sec­
tion 88.5.

The following amendment is proposed.
Amend rule 875—26.1(88) by inserting at the end there­

of:
66 Fed. Reg. 5265 (January 18, 2001)
66 Fed. Reg. 37137 (July 17, 2001)
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Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(l)“b.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby gives Notice of In­
tended Action to amend Chapter 3, “Licensure to Practice— 
Registered Nurse/Licensed Practical Nurse,” Iowa Adminis­
trative Code.

This amendment provides for the submission of a request 
for inactive status in writing or over the Internet 60 days 
prior to license expiration.

Any interested person may make written comments or 
suggestions on or before November 6, 2001. Such written 
materials should be directed to the Executive Director, Board 
of Nursing, RiverPoint Business Park, 400 S.W. Eighth 
Street, Suite B, Des Moines, Iowa 50309-4685. Persons who 
want to convey their views orally should contact the Execu­
tive Director at (515)281-3256 or in the Board office at 400 
S.W. Eighth Street, by appointment.

This amendment is intended to implement Iowa Code 
chapters 17A, 147 and 152.

The following amendment is proposed.

Rescind subrule 3.7(6), paragraph “a,” subparagraph (3), 
and adopt in lieu thereof the following new subparagraph 
(3):

(3) Submit a request for inactive status, either in writing 
or over the Internet, 60 days prior to license expiration. Inac­
tive status becomes effective when the current license ex­
pires.

ARC 1033B

NURSING BOARD [655]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section I7A.4(l)“£.n

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby gives Notice of In­
tended Action to amend Chapter 4, “Discipline,” Iowa Ad­
ministrative Code.

These amendments explain authority to review or investi­
gate complaint information, correct a code reference, expand 
provisions for informal settlements, define nurse licensure 
compact terms, note additional grounds for discipline, clari­
fy the licensure reinstatement application process, and iden­
tify requirements for rehearing.

Any interested person may make written comments or 
suggestions on or before November 6, 2001. Such written 
materials should be directed to the Executive Director, Iowa

Board of Nursing, RiverPoint Business Park, 400 S.W. 8th 
Street, Suite B, Des Moines, Iowa 50309-4685. Persons who 
want to convey their views orally should contact the Execu­
tive Director at (515)281-3256, or in the Board office at S.W. 
8th Street, by appointment.

These amendments are intended to implement Iowa Code 
chapters 17A, 147, 152, and 272C.

The following amendments are proposed.

Item 1. Rescind subrule 4.2(2) and adopt in lieu thereof 
the following new subrule:

4.2(2) The executive director, or an authorized designee, 
may review and investigate any complaint information re­
ceived, in order to determine the probability that a violation 
of Iowa law or administrative rule has occurred.

ITEM 2. Rescind rule 655—4.6(17A,147,152,272C), 
introductory paragraph, and adopt in lieu thereof the fol­
lowing new introductory paragraph:
655—4.6(17A,147,152,272C) Grounds for discipline. A 
licensee may be disciplined for failure to comply with the 
rules promulgated by the board and for any wrongful act or 
omission related to nursing practice, licensure or profession­
al conduct.

Item 3. Amend subrule 4.6(2), paragraph “g,” to read 
as follows:

g. Failure to comply with the requirements of Iowa Code 
chapter 139G139A.

Item 4. Amend subrule 4.6(3) by adopting the follow­
ing new paragraphs:

c. Failing to provide written notification of a change of 
address to the board within 30 days of the event.

d. Failing to notify the board within 30 days from the 
date of the final decision in a disciplinary action taken by the 
licensing authority of another state, territory or country.

e. Failing to notify the board of a criminal conviction 
within 30 days of the action, regardless of the jurisdiction 
wherein it occurred.

Item 5. Rescind subrule 4.6(4), paragraphs “a” to “p,” 
and adopt in lieu thereof the following new paragraphs “a” 
to “s”:

a. Performing nursing services beyond the authorized 
scope of practice for which the individual is licensed or pre­
pared.

b. Allowing another person to use one’s nursing license 
for any purpose.

c. Failing to comply with any rule promulgated by the 
board related to minimum standards of nursing.

d. Improper delegation of nursing services, functions, or 
responsibilities.

e. Committing an act or omission which may adversely 
affect the physical or psychosocial welfare of the patient or 
client.

f. Committing an act which causes physical, emotional, 
or financial injury to the patient or client.

g. Engaging in sexual conduct, including inappropriate 
physical contact or any behavior that is seductive, demean­
ing, or exploitative, with regard to a patient or client.

h. Failing to report to, or leaving, a nursing assignment 
without properly notifying appropriate supervisory person­
nel and ensuring the safety and welfare of the patient or cli­
ent.

i. Violating the confidentiality or privacy rights of the 
patient or client.
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j. Discriminating against a patient or client because of 
age, sex, race, creed, illness, or economic or social status.

k. Failing to assess, accurately document, or report the 
status of a patient or client.

l. Misappropriating medications, property, supplies, or 
equipment of the patient, client, or agency.

m. Fraudulently or inappropriately using or permitting 
the use of prescription blanks or obtaining prescription med­
ications under false pretenses.

n. Practicing nursing while under the influence of alco­
hol, illicit drugs, or while impaired by the use of legitimately 
prescribed pharmacological agents or medications.

o. Being involved in the unauthorized manufacture, pos­
session, distribution, or use of a controlled substance.

p. Pleading guilty to or being convicted of a misdemean­
or or felony related to the practice of nursing, without regard 
to the jurisdiction wherein the action occurred.

q. Engaging in behavior that is contradictory to profes­
sional decorum.

r. Failing to report suspected wrongful acts or omissions 
committed by a licensee of the board.

s. Failing to comply with an order of the board.

ITEM 6. Rescind rule 655—4.9(17A,147,152,272C) and 
adopt in lieu thereof the following new rule:

655—4.9(17A,147,152,272C) Informal settlement. Pur­
suant to the provisions of Iowa Code sections 17A.10, 
17A. 12 and 272C.3, the board may consider resolution of dis­
ciplinary matters through informal settlement prior to filing 
charges or the commencement of contested case proceedings. 
The executive director or a designee may negotiate with the 
licensee regarding a proposed disposition of the controversy. 
Upon consent of both parties, the board will review the pro­
posal for action.

ITEM 7. Rescind rule 655—4.11(17A,147,152,272C) 
and adopt in lieu thereof the following new rule:

655—4.11(17A,147,152,272C) Application for reinstate­
ment. Any person whose license to practice nursing has been 
suspended, revoked or voluntarily surrendered by order of 
the board may apply for reinstatement. A request for rein­
statement must be accomplished in accordance with the 
terms and conditions specified in the board’s order and filed 
in conformance with these rules.

4.11(1) If the license was voluntarily surrendered, or if 
the order for suspension or revocation did not establish terms 
and conditions for reinstatement, an initial application may 
not be filed until one year has elapsed from the date of the 
order. Persons who have failed to satisfy the terms and con­
ditions imposed by the board shall not be entitled to rein­
statement.

4.11(2) Proceedings for reinstatement shall be initiated 
by the respondent by making application for licensure rein­
statement with the board. The application shall be docketed 
in the original case in which the license was revoked, sus­
pended or voluntarily surrendered and shall be subject to the 
same rules of procedure as other contested cases before the 
board. The person filing the application for reinstatement 
shall immediately serve a copy upon the attorney for the state 
of Iowa and shall in the same manner serve any additional 
documents filed in connection with the application.

4.11(3) The application shall allege facts and circum­
stances which, if established, will be sufficient to enable the 
board to determine that the basis for the revocation, suspen­
sion, or voluntary surrender no longer exists and that it shall 
be in the public interest for the license to be reinstated. The

application shall include written evidence supporting the ap­
plicant’s assertion that the basis for the revocation, suspen­
sion, or voluntary surrender no longer exists and that it shall 
be in the public interest for the license to be reinstated. Such 
evidence may include, but is not limited to: medical and 
mental health records establishing successful completion of 
any necessary medical or mental health treatment and after­
care recommendations; documentation verifying successful 
completion of any court-imposed terms of probation; state­
ments from support group sponsors verifying active partici­
pation in a support group; verified statements from current 
and past employers attesting to employability; and evidence 
establishing that prior professional competency or unethical 
conduct issues have been resolved. The burden of proof to 
establish such facts shall be on the applicant.

4.11(4) The executive director or an appointed designee 
shall review the application for reinstatement and determine 
if it conforms to the requirements imposed by these rules. 
Applications failing to comply with these requirements will 
be denied. Such denial shall be in writing, stating the 
grounds, and may be appealed to the board in compliance 
with the provisions of Iowa Code chapter 17A.

4.11(5) Applications not denied for failure to conform to 
the requirements imposed by these rules shall be set for hear­
ing before the board. The hearing shall be a contested case 
hearing within the meaning of Iowa Code section 17A.12, 
and the order to grant or deny reinstatement shall incorporate 
findings of fact and conclusions of law. If reinstatement is 
granted, terms and conditions may be imposed.

ITEM 8. Rescind rule 655—4.13(17A,147,152,272C) 
and adopt in lieu thereof the following new rule:

655—4.13(17A,147,152,272C) Contested case proceed­
ings. Contested case proceedings before the board of nursing 
are held in accordance with the provisions of Iowa Code 
chapter 17A. The following rules apply to board activities 
initiated upon a determination of probable cause that result in 
the issuance of a notice of hearing. Any adverse agency ac­
tion to limit or revoke the multistate licensure privilege 
granted under the provisions of the nurse licensure compact 
shall be conducted as a contested case proceeding.

Item 9. Amend rule 655—4.14(17A) as follows:
Amend the introductory paragraph as follows:

655—4.14(17A,752£) Definitions. Except where other­
wise specifically defined by law:

Adopt the following new definitions in alphabetical or­
der:

“Adverse action” means a home or remote state action.
“Home state” means the party state, which is the nurse’s 

primary state of residence.
“Home state action” means any administrative, civil, eq­

uitable, or criminal action permitted by the home state’s laws 
which are imposed on a nurse by the home state’s licensing 
board or other authority, including actions against an indi­
vidual’s license such as revocation, suspension, probation, or 
any other action which affects a nurse’s authorization to 
practice.

“Remote state” means a party state, other than the home 
state, where either of the following applies:

1. Where the patient is located at the time nursing care is 
provided.

2. In the case of the practice of nursing not involving a 
patient, in such party state where the recipient of nursing care 
is located.

“Remote state action” means either of the following:
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1. Any administrative, civil, equitable, or criminal ac­
tion permitted by a remote state’s laws which is imposed on a 
nurse by the remote state’s licensing board or other authority, 
including actions against an individual’s multistate licensure 
privilege to practice in the remote state.

2. Cease and desist and other injunctive or equitable or­
ders issued by remote states or the licensing boards of remote 
states.

Item 10. Rescind subrule 4.36(2) and adopt in lieu 
thereof the following new subrule:

4.36(2) Content of application. An application for re­
hearing shall state on whose behalf it is filed, the specific 
grounds for rehearing, and the relief sought. In addition, the 
application shall state whether the applicant desires recon­
sideration of all or part of the agency decision on the existing 
record and whether, upon showing good cause, the applicant 
requests an opportunity to submit additional evidence.

ARC 1038B

NURSING BOARD [655]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£>.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby gives Notice of In­
tended Action to adopt new Chapter 17, “Child Support 
Noncompliance,” Iowa Administrative Code.

These rules implement Iowa Code chapter 252J, which 
addresses child support noncompliance.

Any interested person may make written comments or 
suggestions on or before November 6, 2001. Such written 
materials should be directed to the Executive Director, Iowa 
Board of Nursing, RiverPoint Business Park, 400 S.W. 8th 
Street, Suite B, Des Moines, Iowa 50309-4685. Persons who 
want to convey their views orally should contact the Execu­
tive Director at (515)281-3256, or in the Board office at S.W. 
8th Street, by appointment.

These rules are intended to implement Iowa Code chapter 
252J.

The following new chapter is proposed.

CHAPTER 17
CHILD SUPPORT NONCOMPLIANCE

6S5—17.1(252J) Definitions. For the purpose of this chap­
ter the following definitions shall apply.

“Certificate” means a document known as a certificate of 
noncompliance which is provided by the child support unit 
certifying that the named licensee is not in compliance with a 
support order or with a written agreement for payment of 
support entered into by the child support unit and the licens­
ee.

“Child support unit” means the child support recovery 
unit of the Iowa department of human services.

“Denial notice” means a board notification denying an ap­
plication for the issuance or renewal of a license as required 
by Iowa Code chapter 252J.

“Revocation or suspension notice” means a board notifi­
cation suspending a license for an indefinite or specified pe­
riod of time or a notification revoking a license as required 
by Iowa Code chapter 252J.

“Withdrawal certificate” means a document known as a 
withdrawal of a certificate of noncompliance provided by 
the child support unit certifying that the certificate is with­
drawn and that the board may proceed with the issuance, re­
instatement, or renewal of a license.

655—17.2(252J) Issuance or renewal of a license—denial. 
The board shall deny the issuance or renewal of a license 
upon the receipt of a certificate from the child support unit. 
This rule shall apply in addition to the procedures set forth in 
Iowa Code chapter 252J.

17.2(1) Service of denial notice. Notice shall be served 
upon the licensee by certified mail, return receipt requested; 
by personal service; or through authorized counsel.

17.2(2) Effective date of denial. The effective date of the 
denial of the issuance or renewal of a license, as specified in 
the denial notice, shall be 60 days following service of the 
denial notice upon the licensee.

17.2(3) Preparation and service of denial notice. The 
executive director of the board is authorized to prepare and 
serve the denial notice upon the licensee.

17.2(4) Licensee responsible to inform board. Licensees 
and applicants shall keep the board informed of all court ac­
tions and all child support unit actions taken under or in con­
nection with Iowa Code chapter 252J. Licensees and appli­
cants shall also provide the board copies, within seven days 
of filing or issuance, of all applications filed with the district 
court pursuant to Iowa Code chapter 252J, all court orders 
entered in such actions, and withdrawal of certificates issued 
by the child support unit.

17.2(5) Reinstatement following license denial. All 
board fees required for application, license renewal, or li­
cense reinstatement must be paid by applicants or licensees 
before a license will be issued, renewed, or reinstated after 
the board has denied the issuance or renewal of a license pur­
suant to Iowa Code chapter 252J.

17.2(6) Effect of filing in district court. In the event a li­
censee files a timely district court action following service of 
a board denial notice, the board shall continue with the in­
tended action described in the denial notice upon the receipt 
of a court order lifting the stay, dismissing the action, or 
otherwise directing the board to proceed. For purposes of 
determining the effective date of the denial of the issuance or 
renewal of a license, the board shall count the number of 
days before the action was filed and the number of days after 
the action was disposed of by the court.

17.2(7) Final notification. The board shall notify the li­
censee in writing through regular first-class mail, or such 
other means as the board determines appropriate in the cir­
cumstances, within ten days of the effective date of the de­
nial of the issuance or renewal of a license, and shall similar­
ly notify the applicant or licensee if the license is issued or 
renewed following the board’s receipt of a withdrawal certif­
icate.

655—17J(252J) Suspension or revocation of a license. 
The board shall suspend or revoke a license upon the receipt 
of a certificate from the child support unit according to the 
procedures set forth in Iowa Code chapter 252J.

17-3(1) Service of revocation or suspension notice. Rev­
ocation or suspension notice shall be served upon the licens­
ee by certified mail, return receipt requested; by personal 
service; or through authorized counsel.
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17.3(2) Effective date of revocation or suspension. The 
effective date of the suspension or revocation of a license, as 
specified in the revocation or suspension notice, shall be 60 
days following service of the notice upon the licensee.

17.3(3) Preparation and service of revocation or suspen­
sion notice. The executive director of the board is authorized 
to prepare and serve the revocation or suspension notice 
upon the licensee and is directed to notify the licensee that 
the license will be suspended unless the license is already 
suspended on other grounds. In the event that the license is 
on suspension, the executive director shall notify the licens­
ee of the board’s intention to revoke the license.

17.3(4) Licensee responsible to inform board. The li­
censee shall keep the board informed of all court actions and 
all child support recovery unit actions taken under or in con­
nection with Iowa Code chapter 252J. Licensees shall also 
provide the board copies, within seven days of filing or is­
suance, of all applications filed with the district court pur­
suant to Iowa Code chapter 252J, all court orders entered in 
such actions, and any withdrawal certificates issued by the 
child support unit.

17.3(5) Reinstatement following license suspension or 
revocation. A licensee shall pay all board fees required for 
license renewal or license reinstatement before a license will 
be reinstated after the board has suspended a license pursuant 
to Iowa Code chapter 252J.

17.3(6) Effect of filing in district court. In the event a li­
censee files a timely district court action pursuant to Iowa 
Code chapter 252J and following service of a revocation or 
suspension notice, the board shall continue with the intended 
action described in the revocation or suspension notice upon 
the receipt of a court order lifting the stay, dismissing the ac­
tion, or otherwise directing the board to proceed. For pur­
poses of determining the effective date of the suspension or 
revocation, the board shall count the number of days before 
the action was filed and the number of days after the action 
was disposed of by the court.

17.3(7) Final notification. The board shall notify the li­
censee in writing through regular first-class mail, or such 
other means as the board determines appropriate in the cir­
cumstances, within ten days of the effective date of the sus­
pension or revocation of a license and shall similarly notify 
the licensee if the license is reinstated following the board’s 
receipt of a withdrawal certificate.

These rules are intended to implement Iowa Code chapter 
252J.

ARC 1039B
NURSING BOARD [655]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, on agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby gives Notice of In­
tended Action to adopt new Chapter 18, “Student Loan De­
fault or Noncompliance,” Iowa Administrative Code.

These rules implement Iowa Code chapter 261, which ad­
dresses student loan default or noncompliance.

Any interested person may make written comments or 
suggestions on or before November 6, 2001. Such written 
materials should be directed to the Executive Director, Iowa 
Board of Nursing, RiverPoint Business Park, 400 S.W. 8th 
Street, Suite B, Des Moines, Iowa 50309-4685. Persons who 
want to convey their views orally should contact the Execu­
tive Director at (515)281-3256, or in the Board office at S.W. 
8th Street, by appointment.

These rules are intended to implement Iowa Code chapter 
261.

The following new chapter is proposed.

CHAPTER 18
STUDENT LOAN DEFAULT OR NONCOMPLIANCE

655—18.1(261) Definitions. For the purpose of this chapter 
the following definitions shall apply:

“Applicant” means an individual who is seeking the is­
suance of a license.

“Board” means the board of nursing.
“Certificate” means a document known as a certificate of 

noncompliance from the college student aid commission 
certifying that the named licensee is not in compliance with 
the terms of an agreement for payment of a student loan ob­
ligation.

“Commission” means the college student aid commis­
sion.

“Denial notice” means a board notification denying an ap­
plication for the issuance or renewal of a license as required 
by Iowa Code chapter 261.

“License” means a certificate issued to a person to prac­
tice as a registered nurse, licensed practical nurse, or ad­
vanced registered nurse practitioner under the laws of this 
state.

“Licensee” means an individual to whom a license has 
been issued.

“Revocation or suspension notice” means a board notifi­
cation suspending a license for an indefinite or specified pe­
riod of time or a notification revoking a license as required 
by Iowa Code chapter 261.

“Withdrawal certificate” means a document known as a 
withdrawal of a certificate of noncompliance provided by 
the commission certifying that the certificate is withdrawn 
and that the board may proceed with issuance, reinstatement, 
or renewal of a license.

655—18.2(261) Issuance or renewal of a license—denial.
The board shall deny the issuance or renewal of a license 
upon receipt of a certificate from the commission according 
to the procedures set forth in Iowa Code sections 261.121 to 
261.127.

655—18.3(261) Service of denial notice. Notice shall be 
served upon the licensee by restricted certified mail, return 
receipt requested, or by personal service in accordance with 
the Iowa Rules of Civil Procedure. Alternatively, the licensee 
may accept service personally or through authorized counsel.

18.3(1) Effective date of denial. The effective date of the 
denial of issuance or renewal of a license, as specified in the 
notice, shall be 60 days following service of the notice upon 
the licensee.

18.3(2) Preparation and service of denial notice. The 
executive director of the board is authorized to prepare and 
serve the notice upon the licensee.

18.3(3) Responsibility to inform board. Applicants and 
licensees shall keep the board informed of all court actions 
and all commission actions taken under or in connection 
with the Act and shall provide the board copies, within seven
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days of filing or issuance, of all applications filed with the 
district court pursuant to Iowa Code section 261.127, all 
court orders entered in such actions, and any withdrawal cer­
tificates issued by the commission.

18.3(4) Reinstatement following license denial. All 
board fees required for application, license renewal, or li­
cense reinstatement shall be paid by applicants or licensees, 
and all continuing education requirements shall be met, be­
fore a license will be issued, renewed, or reinstated after the 
board has denied the issuance or renewal of a license pur­
suant to Iowa Code chapter 261.

18.3(5) Effect of filing in district court. In the event an 
applicant or licensee timely files a district court action fol­
lowing service of a board notice pursuant to Iowa Code sec­
tions 261.126 and 261.127, the board shall continue with the 
intended action described in the notice upon the receipt of a 
court order lifting the stay, dismissing the action, or other­
wise directing the board to proceed. For purposes of deter­
mining the effective date of the denial of the issuance or re­
newal of a license, the board shall count the number of days 
before the action was filed and the number of days after the 
action was disposed by the court.

18.3(6) Final notification. The board shall notify the ap­
plicant or licensee in writing through regular first-class mail, 
or such other means as the board deems appropriate in the 
circumstances, within ten days of the effective date of the de­
nial of the issuance or renewal of a license and shall similarly 
provide notification to the applicant or licensee when the li­
cense is issued or renewed following the board’s receipt of a 
withdrawal certificate.

655—18.4(261) Suspension or revocation of a license.
The board shall suspend or revoke a license upon receipt of a 
certificate from the commission according to the procedures 
set forth in Iowa Code chapter 261. This rule shall apply in 
addition to the procedures set forth in Iowa Code chapter 261.

18.4(1) Service of revocation or suspension notice. No­
tice shall be served upon the licensee by restricted certified 
mail, return receipt requested, or by personal service in ac­
cordance with the Iowa Rules of Civil Procedure. Alterna­
tively, the licensee may accept service personally or through 
authorized counsel.

18.4(2) Effective date of revocation or suspension. The 
effective date of the revocation or suspension of a license, as 
specified in the notice, shall be 60 days following service of 
the notice upon the licensee.

18.4(3) Preparation and service of revocation or suspen­
sion notice. The executive director of the board is authorized 
to prepare and serve the notice upon the licensee and is di­
rected to notify the licensee that the license will be sus­
pended unless the license is already suspended on other 
grounds. In the event that the license is on suspension, the 
executive director shall notify the licensee of the board’s 
intention to revoke the license.

18.4(4) Licensee/applicant responsible to inform board. 
Licensees shall keep the board informed of all court actions 
and all commission actions taken under or in connection 
with Iowa Code chapter 261 and shall provide the board cop­
ies, within seven days of filing or issuance, of all applica­
tions filed with the district court pursuant to Iowa Code sec­
tion 261.127, all court orders entered in such actions, and any 
withdrawal certificates issued by the commission.

18.4(5) Reinstatement following license suspension or 
revocation. All board fees required for license renewal or li­
cense reinstatement shall be paid by licensees, and all contin­
uing education requirements shall be met, before a license

will be renewed or reinstated after the board has suspended a 
license pursuant to Iowa Code chapter 261.

18.4(6) Effect of filing in district court. In the event a li­
censee timely files a district court action following service of 
a board notice pursuant to Iowa Code sections 261.126 and 
261.127, the board shall continue with the intended action 
described in the notice upon the receipt of a court order lift­
ing the stay, dismissing the action, or otherwise directing the 
board to proceed. For purposes of determining the effective 
date of the suspension or revocation of a license, the board 
shall count the number of days before the action was filed 
and the number of days after the action was disposed by the 
court.

18.4(7) Final notification. The board shall notify the li­
censee in writing through regular first-class mail, or such 
other means as the board deems appropriate in the circum­
stances, within ten days of the effective date of the suspen­
sion or revocation of a license and shall similarly notify the 
licensee when the license is reinstated following the board’s 
receipt of a withdrawal certificate.
655—18.5(261) Share information. Notwithstanding any 
statutory confidentiality provision, the board may share in­
formation with the commission through manual or auto­
mated means for the sole purpose of identifying applicants or 
licensees subject to enforcement under Iowa Code chapter 
261.

These rules are intended to implement Iowa Code sections 
261.121 to 261.127.

ARC 1029B

PUBLIC SAFETY 
DEPARTMENT[661]

Notice of Intended Action
Twenty-five interested persons, a governmental subdivision, an agency or 
association of 25 or more persons may demand an oral presentation hereon 
as provided in Iowa Code section 17A.4(1)“£.”

Notice is also given to the public that the Administrative Rules Review 
Committee may, on its own motion or on written request by any individual 
or group, review this proposed action under section 17A.8(6) at a regular 
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 103A.7, 
the Building Code Commissioner hereby gives Notice of In­
tended Action to amend Chapter 16, “State of Iowa Building 
Code,” Iowa Administrative Code, with the approval of the 
Building Code Advisory Council.

The Department of Public Safety is required by 2001 Iowa 
Acts, Senate File 185, to establish a certification program for 
installers of manufactured homes in Iowa. The program will 
be supported by fees paid by installers seeking certification 
and by other fees collected in relation to the manufactured 
housing program.

The proposed amendments establish the certification pro­
gram, implement related fees and adjust other fees related to 
manufactured housing in Iowa. The certification program is 
established as a two-track program. Licensed manufactured 
housing retailers may apply for certification of installers at 
an annual fee of $250. A licensed retailer may list up to four 
employees as certified installers under a single certificate. 
Each crew that installs a manufactured home must be headed 
by an installer whose name appears on the certification ap­
plication submitted to the Department of Public Safety. 
Changes to the names of certified installers on a retailer in-
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staller certification may be made upon submission of an ap­
plication for certification amendment to the Building Code 
Commissioner, with the payment of an additional fee of $50. 
Independent manufactured home installers may apply for 
certification of individual installers at an annual application 
fee of $100 apiece.

A public hearing regarding these amendments will be held 
on November 14,2001, at 10:30 a.m. in the Third Floor Con­
ference Room, Wallace State Office Building, East 9th and 
Grand, Des Moines, Iowa. Persons may present their views 
concerning these amendments either orally or in writing at 
the public hearing. In addition, persons interested in the 
rules concerning manufactured homes in Iowa, including 
those persons not affected by the rule-making action pro­
posed here, are invited to submit any comments regarding 
any of these rules, which are, generally, 661—16.620(103A) 
through 661—16.629(103A). The Department plans to 
undertake more comprehensive rule making regarding 
manufactured homes in the near future and would welcome 
any comments that might contribute to that proposal as it is 
being developed. Persons who wish to make oral presenta­
tions at the hearing should contact the Building Code Bu­
reau, Fire Marshal Division, Iowa Department of Public 
Safety, 621 East 2nd Street, Des Moines, Iowa 50309; or by 
telephone at (515)281-5132 at least one day prior to the hear­
ing.

Any interested persons may make oral or written com­
ments concerning these proposed amendments to the Build­
ing Code Bureau by mail, telephone, or in person at the 
above address at least one day prior to the public hearing. 
Comments may also be submitted by electronic mail to 
admrule@dps.state.ia.us at least one day prior to the public 
hearing.

These amendments were also Adopted and Filed Emer­
gency and are published herein as ARC 1030B. The content 
of that submission is incorporated by reference.

These amendments are intended to implement 2001 Iowa 
Acts, Senate File 185, section 4.

NOTICE—USURY
In accordance with the provisions of Iowa Code section 

535.2, subsection 3, paragraph “a,” the Superintendent of 
Banking has determined that the maximum lawful rate of in­
terest shall be:

October 1, 2000 — October 31, 2000 7.75%
November 1, 2000 — November 30, 2000 7.75%
December 1, 2000 — December 31, 2000 7.75%
January 1, 2001 — January 31, 2001 7.75%
February 1, 2001 — February 28, 2001 8.00%
March 1, 2001 — March 31, 2001 7.25%
April 1, 2001 — April 30, 2001 7.00%
May 1, 2001 — May 31, 2001 7.00%
June 1, 2001 — June 30, 2001 7.25%
July 1, 2001 — July 31, 2001 7.50%
August 1, 2001 — August 31, 2001 7.25%
September 1, 2001 — September 30, 2001 7.25%
October 1, 2001 — October 31, 2001 7.00%
November 1, 2001 — November 30, 2001 6.75%

UTILITIES DIVISION
Notice of Formal Notice and Comment Proceeding

The Iowa Utilities Board (Board) hereby gives notice, 
pursuant to 199 LAC 5.3(3) (2001), that on August 9, 2001, 
Iowa Telecommunications Services, Inc., d/b/a Iowa Tele­
com (Iowa Telecom), filed a petition for determination of ef­
fective competition and deregulation pursuant to Iowa Code 
section 476.ID. Iowa Telecom asks the Board to determine 
that its existing retail local exchange service in the ex­
changes of Armstrong, Bennett, Coon Rapids, Delmar, For­
est City, Lowden, Manning, Oxford Junction, and Stanwood 
are subject to effective competition and should be deregu­
lated. If the Board grants that request and deregulates Iowa 
Telecom’s retail local exchange services in the identified ex­
changes, Iowa Telecom requests a determination by the 
Board that a deregulation accounting plan is not required of 
Iowa Telecom because its rates are presently regulated pur­
suant to a price regulation plan under Iowa Code sec­
tion 476.97.

In support of its petition, Iowa Telecom states that in each 
of the exchanges a competitive local exchange carrier 
(CLEC) has applied for and received a certificate of public 
convenience and necessity to permit the CLEC to offer com­
petitive telecommunications services in the identified ex­
change. Iowa Telecom alleges that these CLECs have ac­
quired a substantial percentage of the local exchange service 
provided in each exchange. (Iowa Telecom included alleged 
market share data as a part of Exhibit B to its exchange, but 
Iowa Telecom requested confidential treatment for that ex­
hibit, so the Board will not use specific numbers from the ex­
hibit in this order.)

On September 10, 2001, responses to Iowa Telecom’s 
petition were filed by several interested persons, raising vari­
ous issues regarding the petition and requesting formal no­
tice and comment proceedings. Pursuant to 199 LAC 5.3(1), 
the Board has therefore initiated a formal notice and com­
ment proceeding, identified as Docket No. INU-01-1, to de­
termine whether all retail local exchange services offered 
within the identified exchanges are subject to effective com­
petition and should be deregulated.

The Board intends to develop a complete evidentiary rec­
ord concerning the application of the criteria in subrule 
5.6(1) to the identified services. Participants in the docket 
will be permitted to file sworn statements of position by Oc­
tober 29, 2001, and counterstatements by November 19, 
2001. An oral presentation, at which all participants will be 
permitted to cross-examine other participants, will com­
mence on December 11, 2001. Further details may be ob­
tained from the Board’s order, available on the Board’s Web 
site at http://www.state.ia.us/government/com/util.
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CORRECTIONS DEPARTMENT[201]
Adopted and Filed Emergency

Pursuant to the authority of Iowa Code section 356.36, the 
Department of Corrections hereby amends Chapter 51, 
“Temporary Holding Facilities,” Iowa Administrative Code.

These rules provide for the standards for temporary hold­
ing facility inspections. This amendment was suggested by 
the Iowa League of Cities to ensure consistent inspection 
standards between Chapter 50, “Jail Facilities,” and Chapter 
51.

In compliance with Iowa Code section 17A.4(2), the De­
partment of Corrections finds that notice and public partici­
pation are impracticable due to the brief period between the 
approval of this amendment and the effective date of rule 
201—51.7(356,356A).

The Department of Corrections also finds, pursuant to 
Iowa Code section 17A.5(2)“b”(2), that the normal effective 
date of this amendment should be waived and the amend­
ment made effective upon filing on September 25, 2001, so 
that the amendment takes effect as soon as possible because 
rule 201—51.7(356,356A) became effective September 12, 
2001.

The Department of Corrections Board approved this 
amendment on September 21, 2001.

This amendment became effective September 25, 2001.
This amendment is intended to implement Iowa Code sec­

tion 356.36.
The following amendment is adopted.

Adopt new subrule 51.7(6) as follows:
51.7(6) Holding cells shall provide a minimum of 20 

square feet per detainee with a total capacity of eight detain­
ees per cell. Holding cells need not contain any fixture other 
than a means whereby detainees may sit. Drinking water and 
toilet facilities shall be made available under staff supervi­
sion. Detainees will be supplied blankets if detained over­
night in the holding cell.

[Filed Emergency 9/25/01, effective 9/25/01] 
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for LAC, see IAC 
Supplement 10/17/01.

ARC 1001B
ENVIRONMENTAL PROTECTION 

COMMISSION[567]
Adopted and Filed Emergency After Notice

Pursuant to the authority of Iowa Code section 455B.200, 
the Environmental Protection Commission hereby amends 
Chapter 65, “Animal Feeding Operations,” Iowa Adminis­
trative Code.

This amendment imposes a deadline to qualify for the ex­
ception allowing an owner of a confinement feeding opera­
tion to remove and apply manure from a manure storage 
structure in accordance with a manure management plan that 
has been submitted but not yet approved by the Department 
of Natural Resources. Under this amendment, manure man­
agement plans must be submitted to the Department of Natu­

ral Resources prior to September 18,2001, to qualify for the 
exception; manure management plans submitted on or after 
that date would have to be approved by the Department of 
Natural Resources before manure could be removed from a 
manure storage structure.

Notice of Intended Action was published in the Iowa Ad­
ministrative Bulletin on June 13,2001, as ARC 0731B. No 
written comments were received and no oral comments were 
made at the July 3, 2001, public hearing.

One change from the proposed amendment in the Notice 
of Intended Action is that the deadline has been extended 
from August 21, 2001, to September 18, 2001.

In compliance with Iowa Code section 17A.5(2)“b”(2), 
the Commission finds that this amendment confers a benefit 
on a portion of the public and that the normal effective date 
of the amendment should be waived and this amendment 
should be made effective September 18, 2001.

This amendment is intended to implement Iowa Code sec­
tion 455B.203.

This amendment became effective September 18, 2001.
The following amendment is adopted.

Amend subrule 65.16(3) as follows:
65.16(3) Manure shall not be removed from a manure 

storage structure, which is part of a confinement feeding op­
eration required to submit a manure management plan, until 
the department has approved the plan. As an exception to 
this requirement, until July 1, 2002, the owner of a confine­
ment feeding operation may remove and apply manure from 
a manure storage structure in accordance with a manure 
management plan which has been submitted to the depart­
ment prior to September 18, 2001, but which has not been 
approved within the required 60-day period. Manure shall 
be applied in compliance with rule 65.2(455B).

[Filed Emergency After Notice 9/18/01, effective 9/18/01] 
[Published 10/17/01]

EDITOR’S Note.- For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1030B

PUBLIC SAFETY 
DEPARTMENT[661]
Adopted and Filed Emergency

Pursuant to the authority of Iowa Code section 103A.7, 
the Building Code Commissioner, with the approval of the 
Building Code Advisory Council, hereby amends Chapter 
16, “State of Iowa Building Code,” Iowa Administrative 
Code.

The Department of Public Safety is required by 2001 Iowa 
Acts, Senate File 185, to establish a certification program for 
installers of manufactured homes in Iowa. The program will 
be supported by fees paid by installers seeking certification 
and by other fees collected in relation to the manufactured 
housing program.

The adopted amendments establish the certification pro­
gram, implement related fees and adjust other fees related to 
manufactured housing in Iowa. The certification program is 
established as a two-track program. Licensed manufactured 
housing retailers may apply for certification of installers at 
an annual fee of $250. A licensed retailer may list up to four 
employees as certified installers under a single certificate.
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Each crew that installs a manufactured home must be headed 
by an installer whose name appears on the certification ap­
plication submitted to the Department of Public Safety. 
Changes to the names of certified installers on a retailer in­
staller certification may be made upon submission of an ap­
plication for certification amendment to the Building Code 
Commissioner, with the payment of an additional fee of $50. 
Independent manufactured home installers may apply for 
certification of individual installers at an annual application 
fee of $100 apiece.

Pursuant to Iowa Code subsection 17A.4(2), the Depart­
ment finds that notice and public participation prior to the 
adoption of these amendments is impracticable. The install­
er certification program established by 2001 Iowa Acts, Sen­
ate File 185, is entirely fee-based. Consequently, establish­
ing the program and implementing the fees in as timely a 
fashion as possible is a necessity.

Pursuant to Iowa Code section 17A.5(2)“b”(2), the De­
partment further finds that the normal effective date of these 
amendments, 35 days after publication, should be waived 
and these amendments be made effective October 1, 2001, 
after filing with the Administrative Rules Coordinator. 
These amendments confer a benefit upon the public by en­
suring that installations of manufactured houses in Iowa are 
undertaken by installers certified by the Department of Pub­
lic Safety, a process which will identify them and provide 
documentation of their relevant training and experience.

These amendments are also published herein under No­
tice of Intended Action as ARC 1029B to allow for public 
comment.

These amendments are intended to implement 2001 Iowa 
Acts, Senate File 185, section 4.

These amendments became effective on October 1,2001.
The following amendments are adopted.
Item 1. Rescind rule 661—16.622(103A) and adopt in 

lieu thereof the following new rule:
661—16.622(103A) Certification of manufactured home 
installers. On or after January 1,2002, there shall be at least 
one person certified as a manufactured home installer present 
at the installation of any manufactured home in Iowa. The 
installation of a manufactured home shall be under the direct 
supervision of a certified manufactured home installer who 
shall be present at all times at the installation site while any 
installation work is proceeding.

On or after December 1, 2001, and before January 1, 
2002, the installation of a manufactured home shall be under 
the direct supervision of a certified manufactured home in­
staller or a person whose application for certification as a 
manufactured home installer is pending with the building 
code commissioner.

EXCEPTION: Installation of a manufactured home may be 
completed by the owner of the home whether or not the per­
son is certified as a manufactured home installer. All other 
requirements of these rules pertaining to manufactured 
homes still apply.

16.622(1) Installer certification. There are two forms of 
installer certification: certification of licensed manufactured 
home retailers and certification of independent manufac­
tured home installers.

a. Licensed manufactured home retailers. A licensed 
manufactured home retailer may apply for manufactured 
home retailer installer certification on an application form 
prescribed and provided by the building code commissioner. 
The annual fee for installer certification as a retailer is $250, 
payable at the time of application. The fee covers certifica­

tion for the next state fiscal year or the balance of the current 
fiscal year. A retailer may list up to four employees to be cer­
tified in a single manufactured home retailer installation cer­
tification. The completed application shall clearly identify 
each listed employee and shall provide information regard­
ing the training and experience related to manufactured 
home installation of each listed employee. If, during the 
course of the state fiscal year covered by an existing retailer 
installation certification, the retailer wishes to amend the 
identities of any of the employees listed as certified install­
ers, or wishes to add an installer if the current certification 
identifies fewer than four certified installers, the retailer may 
file an amended application for installer certification on a 
form prescribed by the building code commissioner. The fee 
for filing an amended application is $50, payable with the ap­
plication. Application fees provided in this rule are not re­
fundable in the event that an application is denied.

At any installation that takes place pursuant to the author­
ity of a retailer installation certification, one of the individu­
als identified in the application for that certificate, or a subse­
quent amended application for that certificate, as a certified 
installer shall be present, in charge of, and responsible for the 
installation.

A licensed manufactured home retailer may apply for in­
dependent installer certification, pursuant to paragraph “b,” 
for one or more employees. In this event, a separate certifi­
cation shall be required for each employee to be certified.

b. Independent manufactured home installers. An inde­
pendent installer of manufactured homes may apply for 
manufactured home installer certification, on a form pre­
scribed and provided by the building code commissioner. 
The application shall clearly identify the applicant and shall 
contain a description of the applicant’s training and experi­
ence related to manufactured home installation. The annual 
fee for installer certification as an independent installer is 
$100, payable at the time of application. The fee covers cer­
tification for the next state fiscal year or the balance of the 
current fiscal year. Each application for certification as an 
independent manufactured home installer shall indicate an 
individual to be certified as a manufactured home installer, 
who shall be present, in charge of, and responsible for any 
manufactured home installation that occurs under the au­
thority of that certificate.

16.622(2) Review of application for certification. Upon 
receipt of an application for certification as a manufactured 
home installer, staff of the building code bureau shall review 
the application and recommend approval or denial to the 
building code commissioner. If an application is approved, 
the certificate shall be issued to the applicant. If an applica­
tion is denied, the applicant shall be notified and given an ex­
planation of the reason or reasons for denial. Denials of ap­
plications by the building code commissioner may be ap­
pealed according to the contested case provisions of 661— 
Chapter 10. An appeal may be filed as a request for case pro­
ceeding as provided in rule 661—10.304(17A). An appeal 
must be filed within 30 days of the date of the denial.

16.622(3) Suspension or revocation of certification. An 
existing installer certification may be suspended or revoked 
for cause pursuant to a recommendation by the staff of the 
building code bureau to the building code commissioner. 
Suspensions or revocations of installer certifications may be 
appealed subject to the provisions of 661—Chapter 10 for 
contested case proceedings. An appeal may be filed as a re­
quest for case proceeding as provided in rule 661— 
10.304(17A). An appeal must be filed within 30 days of the 
date of the suspension or revocation.
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16.622(4) Civil penalties. In addition to possible suspen­
sion or revocation of installer certification, a person who vio­
lates the rules governing manufactured home installation 
may be subject to civil penalties. Civil penalties may be as­
sessed by the building code commissioner based on recom­
mendation from staff of the building code bureau. Assess­
ments of civil penalties may be appealed subject to the provi­
sions of 661—-Chapter 10 for contested case proceedings. 
An appeal may be filed as a request for case proceeding as 
provided in rule 661—10.304(17A). An appeal must be 
filed within 30 days of the date of the assessment of the civil 
penalty.

ITEM 2. Rescind subrule 16.625(5) and adopt in lieu 
thereof the following new subrule:

16.625(5) Fees. All remittances of fees shall be made by 
check or money order payable to Iowa Department of Public 
Safety—Building Code Bureau. Fees shall be remitted to the 
Manufactured Home Program, Building Code Bureau, Fire 
Marshal Division, Iowa Department of Public Safety, 621 
East 2nd Street, Des Moines, Iowa 50309.

The following table sets out the fee schedule for the 
manufactured home program.

Installation seal $25
Installation seal replacement $10
Retailer installer certification 
application $250
Retailer installer certification 
amended application $50
Independent installer 
certification application $100
Verification inspections 
requested by installer or 
owner

Fee varies 
according to 

cost to the department
Ground support and 
anchoring system approval $100

[Filed Emergency 9/27/01, effective 10/1/01] 
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.
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ARC 1046B

AGRICULTURAL DEVELOPMENT 
AUTHORITY [25]

Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.9A 
and 175.6(14), the Agricultural Development Authority 
hereby adopts Chapter 11, “Waiver or Variance of Rules,” 
Iowa Administrative Code.

Notice of Intended Action was published in the Iowa Ad­
ministrative Bulletin on April 4, 2001, as ARC 0599B. No 
comments were received. The adopted rules are identical to 
the rules published under Notice.

These rules are intended to comply with Executive Order 
Number 11 and with Iowa Code section 17A.9A, which pro­
vides for waivers or variances of administrative rules. These 
rules are based on the Attorney General’s uniform waiver 
rules.

These rules shall become effective November 21, 2001.
These rules are intended to implement Iowa Code section 

17A.9A and chapter 175.

EDITOR’S NOTE: Pursuant to recommendation of the 
Administrative Rules Review Committee published in the 
Iowa Administrative Bulletin, September 10, 1986, the text 
of these rules [Ch 11] is being omitted. These rules are identi­
cal to those published under Notice as ARC 0599B, LAB 
4/4/01.

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

[For replacement pages for IAC, see IAC Supplement 
10/17/01.]

ARC 1017B

BANKING DIVISION [187]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 524.213 
and 17A.9A and Executive Order Number 11, the Banking 
Division hereby adopts Chapter 12, “Uniform Waiver and 
Variance Rules,” Iowa Administrative Code.

The new chapter describes the procedures for applying 
for, issuing, or denying waivers and variances from Division 
rules.

Notice of Intended Action was published in the Iowa Ad­
ministrative Bulletin on August 22,2001, as ARC 0890B. A 
public hearing was held on September 11,2001, at 10 a.m. in 
the Banking Division Conference Room, 200 East Grand 
Avenue, Suite 300, Des Moines, Iowa. No parties attended 
the public hearing, and no written comments were received 
prior to the hearing. The adopted rules are identical to those 
published under Notice.

These rules were adopted by the Division on September 
26, 2001.

These rules will become effective November 21, 2001.
These rules are intended to implement Executive Order 

Number 11 and Iowa Code section 17A.9A.

Editor’s Note: Pursuant to recommendation of the 
Administrative Rules Review Committee published in the 
Iowa Administrative Bulletin, September 10,1986, the text

of these rules [Ch 12] is being omitted. These rules are identi­
cal to those published under Notice as ARC 0890B, LAB 
8/22/01.

[Filed 9/26/01, effective 11/21/01]
[Published 10/17/01]

[For replacement pages for IAC, see IAC Supplement 
10/17/01.]

ARC 1025B

ENVIRONMENTAL PROTECTION 
COMMISSION[567]

Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 and 
455A.6, the Environmental Protection Commission hereby 
adopts new Chapter 13, “Waivers or Variances from Admin­
istrative Rules,” Iowa Administrative Code.

The purpose of this rule making is to adopt waiver rules to 
implement Iowa Code section 17A.9A and Executive Order 
Number 11, signed by Governor Vilsack on September 14, 
1999. These rules adopt by reference 561—Chapter 10, 
“Waivers or Variances from Administrative Rules.” 561— 
Chapter 10 was Adopted and Filed and was published in the 
Iowa Administrative Bulletin as ARC 0942B on September 
19, 2001.

Notice of Intended Action was published in the Iowa Ad­
ministrative Bulletin on March 21, 2001, as ARC 0573B. 
The Department received no comments. These rules are 
identical to those published under Notice.

These rules are intended to implement Iowa Code section 
17A.9A and Executive Order Number 11.

These rules will become effective on November 21,2001. 
The following new chapter is adopted.

CHAPTER 13
WAIVERS OR VARIANCES FROM 

ADMINISTRATIVE RULES

567—13.1(17A) Adoption by reference. The commission 
adopts by reference 561—Chapter 10, Iowa Administrative 
Code, provided that the word “commission” is substituted for 
“department” throughout.

567—13.2(17A) Report to commission. The director shall 
submit reports of decisions regarding requests for waivers or 
variances to the commission at its regular meetings.

These rules are intended to implement Iowa Code chapter 
17A.9A and Executive Order Number 11.

[Filed 9/27/01, effective 11/21/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.
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ARC 1026B

ENVIRONMENTAL PROTECTION 
COMMISSION[567]

Adopted and Filed Without Notice

Pursuant to the authority of Iowa Code sections 455B.105 
and 455B.173, the Environmental Protection Commission 
hereby amends Chapter 60, “Scope of Title—Definitions— 
Forms—Rules of Practice,” Chapter 62, “Effluent and Pre­
treatment Standards: Other Effluent Limits or Prohibitions,” 
and Chapter 63, “Monitoring, Analytical and Reporting Re­
quirements,” Iowa Administrative Code.

The purpose of these amendments is to update references 
to federal effluent and pretreatment standards and associated 
analytical methods. References to federal effluent and pre­
treatment standards found in rules 62.4(455B) and 
62.5(455B) are amended to reflect updates to Title 40, Code 
of Federal Regulations (CFR). The change to rule 
60.2(455B) updates the definition of “Act” to include 
amendments to the Water Pollution Control Act through July 
1,2001. The change to subrule 63.1(1) updates the reference 
to the latest federally approved methods for the analysis of 
wastewater samples.

In accordance with Iowa Code section 17A.4(2), the 
Commission finds that notice and public participation are 
unnecessary. Under rule 62.2(455B), the Commission has 
determined previously that good cause exists for exempting 
from the notice and public participation requirements of 
Iowa Code section 17A.4(1) the adoption by reference of 
certain federal effluent and pretreatment standards. The 
Commission found that public participation is unnecessary 
since the Commission must adopt effluent and pretreatment 
standards at least as stringent as the enumerated promulgated 
federal standards in order to have continued approval by the 
Environmental Protection Agency (EPA) of the Depart­
ment’s NPDES program. Iowa Code section 455B.173(3) 
requires that the effluent and pretreatment standards adopted 
by the Commission not be more stringent than the enumer­
ated promulgated federal standards. The Commission also 
found that public participation is unnecessary when updating 
the reference to approved methods for analysis because these 
methods are required by EPA to be used to implement federal 
effluent and pretreatment standards.

These amendments may have an impact upon small busi­
nesses.

The Commission adopted these amendments on Septem­
ber 17, 2001.

These amendments will become effective November 21, 
2001.

These amendments are intended to implement Iowa Code 
chapter 455B, division III, part 1.

The following amendments are adopted.
ITEM 1. Amend rule 567—60.2(455B), definition of 

“Act,” as follows:
“Act” means the Federal Water Pollution Control Act as 

amended through July 1,20002001,33 U.S.C. §1251 et seq.

ITEM 2. Amend rule 567—62.4(455B), introductory 
paragraph, as follows:
567—62.4(455B) Federal effluent and pretreatment 
standards. The federal standards, 40 Code of Federal Regu­
lations (CFR), revised as of July 1,2000 2001, are applicable 
to the following categories:

Item 3. Amend subrule 62.4(37) as follows:
62.4(37) Centralized waste treatment point source cate­

gory. Reserved. The following is adopted by reference: 40 
CFR Part 437.

Item 4. Amend rule 567—62.5(455B) as follows:

567—62.5(455B) Federal toxic effluent standards. The
following is adopted by reference: 40 CFR Part 129, revised 
as of July 1, 2000 2001.

Item 5. Amend subrule 63.1(1), paragraph “a,” as fol­
lows:

a. The following is adopted by reference: 40 Code of 
Federal Regulations (CFR) Part 136, revised as of July 1, 
2000 2001.

[Filed Without Notice 9/27/01, effective 11/21/01] 
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1002B

HUMAN SERVICES 
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of Iowa Code section 5141.5(8), 
the Department of Human Services hereby amends Chapter 
86, “Healthy and Well Kids in Iowa (HAWK-I) Program,” 
appearing in the Iowa Administrative Code.

The HAWK-I Board adopted these amendments Septem­
ber 17, 2001. Notice of Intended Action regarding these 
amendments was published in the Iowa Administrative Bul­
letin on August 8, 2001, as ARC 0873B.

These amendments revise policy governing the HAWK-I 
program to:

• Remove the reference that HAWK-I is available to 
children who are ineligible for other health insurance. The 
eligibility for other health insurance is not a factor of eligibil­
ity. Rather, the criterion is whether or not the child actually 
has the coverage.

• Simplify the process for calculating self-employment 
income. Instead of following the more complicated rules of 
the Medicaid program, the HAWK-I program will use infor­
mation from the income tax return.

• Clarify what constitutes family size in situations 
where absent parents apply for children that do not live with 
them and in situations where there is shared custody.

• Incorporate additional legal references in the policy 
related to alien status. This change is being made in response 
to public comments received as part of Executive Order 
Number 8.

• Clarify when a referral is made to the HAWK-I pro­
gram from the Medicaid program that the third-party admin­
istrator does not have to obtain an additional signature when 
the Department has a signature on file in the county office.

• Incorporate the decisions of the HAWK-I Board re­
garding the imposition of waiting lists. This amendment is 
necessary in the event the funding for the program is ex­
hausted prior to the end of the fiscal year.

• Allow the third-party administrator to automatically 
select a health plan and enroll the child when the family has
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not affirmatively made a selection, rather than to deny the 
application.

• Clarify that, in a case of eligibility granted based on 
false information, only the amount of the premium is subject 
to recovery.

• Clarify what information the health plans provide to 
the Department and what information they provide to the 
third-party administrator. This amendment is being made 
pursuant to public comments received in response to Execu­
tive Order Number 8.

• Add a new rule that establishes a procedure for the use 
of funds that are donated to the program.

These amendments do not provide for waivers in speci­
fied situations because the amendments are primarily techni­
cal in nature and provide policy clarification. Persons may 
request a waiver of policy under the Department’s general 
rule on exceptions at rule 441—1.8(17A,217).

The following change was made to the Notice of Intended 
Action:

The Preamble was revised by not striking the word “tran­
sitional” at the request of the Administrative Rules Review 
Committee.

These amendments are intended to implement Iowa Code 
chapter 5141.

These amendments shall become effective December 1, 
2001.

The following amendments are adopted.

Item 1. Amend 441—Chapter 86, preamble, as fol­
lows:

These rules define and structure the department of human 
services healthy and well kids in Iowa (HAWK-I) program. 
The purpose of this program is to provide transitional health 
care coverage to uninsured children who are ineligible for 
Title XIX (Medicaid) assistance or other health insurance. 
The program is implemented and administered in com­
pliance with Title XXI of the federal Social Security Act. 
The rules establish requirements for the third-party adminis­
trator responsible for the program administration and for the 
participating health plans that will be delivering services to 
the enrollees.

ITEM 2. Amend rule 441—86.2(5141) as follows:
Amend subrule 86.2(2), paragraph “a,” subparagraph (1), 

numbered paragraph “2,” as follows:
2. Earned income from self-employment. Earned in­

come from self-employment means the net profit determined 
by comparing gross income with the allowable costs of 
producing the income. The net profit from allowable costs 
of producing self-employment income shall be deter­
mined according to the provisions of ddl—subparagraphs 
75.57(2)“F’(1) through (7) by the costs allowed for income 
tax purposes. Additionally, the costs of depreciation of capi­
tal assets identified for income tax purposes shall be allowed 
as a cost of doing business for self-employed persons. A per­
son is considered self-employed when any of the following 
conditions exist. The person:

• Is not required to report to the office regularly except 
for specific purposes such as sales training meetings, admin­
istrative meetings, or evaluation sessions; or

• Establishes the person’s own working hours, territory, 
and methods of work; or

• Files quarterly reports of earnings, withholding pay­
ments, and FICA payments to the Internal Revenue Service.

Amend subrule 86.2(3), paragraph “b,” as follows:
b. Parents. Any parent living with the child under the 

age of 19 shall be included in the family size. This includes

the biological parent, stepparent, or adoptive parent of the 
child and is not dependent upon whether the parents are mar­
ried to each other. In situations where the parents do not live 
together but share joint legal or physical custody of the chil­
dren, the family size shall be based on the household in which 
the child spends the majority of time. If both parents share 
legal or physical custody equally, either parent may apply 
for the child and the family size shall be based on the house­
hold of the applying parent.

Amend subrule 86.2(7) as follows:
86.2(7) Citizenship and alien status. The child shall be a 

citizen or lawfully admitted alien. The criteria established 
under Section 402(a)(2) of the Personal Responsibility and 
Work Opportunity-Reconciliation Act of 1996 8 U.S.C. Sec­
tion 1612(a)(2)(A) and the Balanced Budget Act of 1997, 
subsection 5302, shall be followed when determining wheth­
er a lawfully admitted alien child is eligible to participate in 
the HAWK-I program. The citizenship or alien status of the 
parents or other responsible person shall not be considered 
when determining the eligibility of the child to participate in 
the program.

Item 3. Amend subrules 86.3(6), 86.3(7), 86.3(10), and 
86.3(11) as follows:

86.3(6) Application not required. An application shall 
not be required when a child becomes ineligible for Medi­
caid and the county office of the department makes a referral 
to the HAWK-I program, in which case, Form 470-3563, 
HAWK-I Referral, shall be accepted in lieu of an application. 
The original Medicaid application or the last review form 
that is onfde in the county office of the department, which­
ever is more current, shall suffice to meet the signature re­
quirements.

86.3(7) Information and verification procedure. The de­
cision with respect to eligibility shall be based primarily on 
information furnished by the applicant or enrollee. The 
third-party administrator shall notify the applicant or enroll­
ee in writing of additional information or verification that is 
required to establish eligibility. This The third-party admin­
istrator shall provide this notice shall be provided to the ap­
plicant or enrollee personally or by mail or facsimile. Failure 
of the applicant or enrollee to supply the information or veri­
fication or refusal by the applicant or enrollee to authorize 
the third-party administrator to secure the information shall 
serve as a basis for rejection of the application or cancella­
tion of coverage. Five The applicant or enrollee shall have 
ten working days shall-be allowed for the applicant or enroll- 
ee to supply the information or verification requested by the 
third-party administrator. The third-party administrator may 
extend the deadline for a reasonable period of time when the 
applicant or enrollee is making every effort but is unable to 
secure the required information or verification from a third 
party.

86.3(10) Waiting lists. When the department has estab­
lished that all of the funds appropriated for this purpose pro­
gram are obligated, pending the third-party administrator 
shall deny all subsequent applications for HAWK-I coverage 
shall be denied by the third-party administrator unless Med­
icaid eligibility exists.

a. A The third-party administrator shall mail a notice of 
decision shall be mailed by the third-party administrator. 
The notice shall state that the:

(1) The applicant meets the eligibility requirements but 
that no funds are available and that the applicant will be 
placed on a waiting list, or that the

(2) The person does not meet eligibility requirements. In 
which case, the applicant shall not be put on a waiting list.
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b. Prior to an applicant’s being denied or placed on the 
waiting list, the third-party administrator shall refer the ap­
plication to the Medicaid program for an eligibility deter­
mination. If Medicaid eligibility exists, the department shall 
approve the child for Medicaid coverage in accordance with 
441—86.4(5141).

a c. Applicants shall be entered The third-party adminis­
trator shall enter applicants on the waiting list on the basis of 
the date a completed Form 470-3564 is date-stamped by the 
third-party administrator. In the event that more than one ap­
plication is received on the same day, the third-party admin­
istrator shall enter applicants shall be-entered on the waiting 
list on the basis of the day of the month of the oldest child’s 
birthday, the lowest number being first on the list. Any The 
third-party administrator shall decide any subsequent ties 
shall be decided by the month of birth of the oldest child, 
January being month one and the lowest number.

b d. If funds become available, the third-party administra­
tor shall select applicants shall be selected from the waiting 
list based on the order of the waiting in which their names 
appear on the list and notified by the third-party administra- 
ter shall notify them of their selection.

g-.—The third-party-administrator-shall establish-that the
applicant continues to be eligible for HAWK-I coverage.

d e. After eligibility is reestablished being notified of the 
availability of finding, the applicant shall have 15 working 
days to enroll in the program confirm the applicant’s contin­
ued interest in applying for the program and to provide any 
information necessary to establish eligibility. If the appli­
cant does not enroll in confirm continued interest in applying 
for the program and does not provide any additional infor­
mation necessary to establish eligibility within 15 working 
days, the third-party administrator shall delete the appli­
cant’s name shall be deleted from the waiting list and th# 
third-party administrator shall contact the next applicant on 
the waiting list.

86.3(11) Falsification of information. A person is guilty 
of falsification of information if that person, with the intent 
to gain HAWK-I coverage for which that person is not eligi­
ble, knowingly makes or causes to be made a false statement 
or representation or knowingly fails to report to the third- 
party administrator or the department any change in circum­
stances affecting that person’s eligibility for HAWK-I cover­
age in accordance with rule 441—86.2(5141) and rule 441— 
86.10(5141).

In cases of founded falsification of information, the de­
partment may proceed with disenrollment in accordance 
with rule 441—86.7(5141) and require repayment for the 
amount that was paid to a health plan by the department and 
any amount paid out by the plan while the person was ineligi-

Item 4. Amend rule 441—86.4(5141) as follows:
Amend subrule 86.4(2) as follows:
86.4(2) HAWK-I enrollee appears eligible for Medicaid. 

At the time of the annual review, if it appears the child may 
be eligible for Medicaid in accordance with the provisions of 
rule 441—75.1(249A), with the exception of meeting a 
spenddown under the medically needy program at 
441—subrule 75.1(35), the third-party administrator shall 
make a referral shall be made to the county department office 
for a determination of Medicaid eligibility as stated in sub­
rule 86.4(1) above. However, the child shall remain eligible 
for the HAWK-I program pending the Medicaid eligibility 
determination unless the 12-month certification period ex­
pires first.

Amend subrule 86.4(4), paragraph “b,” as follows:

b. The third-party administrator shall date-stamp the re­
ferral, notify the family of the referral, and proceed with an 
eligibility determination under the HAWK-I program. The 
third-party administrator shall use Form 470-3563, Referral 
to HAWK-I, shall be used as an application for the HA WK-I 
program. If needed, the third-party administrator shall ob­
tain copies of supporting documentation and signatures shall 
be obtained from the case record at the county office of the 
department.

ITEM 5. Amend subrule 86.6(3) as follows:
86.6(3) Failure to select a plan. When more than one plan 

is available, if the applicant fails to select a plan within ten 
working days of the written request to make a selection, the 
application shall be denied unless good cause exists third- 
party administrator shall select the plan and notify the family 
of the enrollment. The third-party administrator shall select 
the plan on a rotating basis to ensure an equitable distribu­
tion between participating plans.

If the third-party administrator has assigned a child a 
plan, the family has 30 days to request enrollment into anoth­
er participating plan. All changes shall be made prospec­
tively and shall be effective on the first day of the month fol­
lowing the month of the request. If the family has not re­
quested a change of enrollment into another available plan 
within 30 days, the provisions of 86.6(2) shall apply.

Item 6. Amend subrule 86.13(2) as follows:
Rescind and reserve paragraph “a.”
Amend paragraph “b” as follows:
b. Outreach materials, application forms, or other mate­

rials developed and produced by the department to any orga­
nization or individual making a request for the materials. If 
the request is for quantities exceeding ten, the third-party ad­
ministrator shall forward the request to Iowa prison indus­
tries for dissemination.

Item 7. Amend subrule 86.15(9) as follows:
Amend paragraph “a,” introductory paragraph, as fol­

lows:
a. The plan shall comply with the provisions of rule 

441—79.3(249A) regarding maintenance and retention of 
clinical and fiscal records and shall file a letter with the com­
missioner of insurance as described in Iowa Code section 
228.7. In addition, the plan or subcontractor of the plan, as 
appropriate, must maintain a medical records system that:

Amend paragraph “b” by rescinding and reserving sub- 
paragraphs (2), (3), (4), and (6).

Adopt the following new paragraph “c”:
c. Each plan shall at a minimum provide reports and 

plan information to the department as follows:
(1) Information regarding the plan’s appeal process.
(2) A plan for a health improvement program.
(3) Periodic financial, utilization and statistical reports as 

required by the department.
(4) Time-specific reports which define activity for child 

health care, appeals and other designated activities which 
may, at the department’s discretion, vary among plans, de­
pending on the services covered or other differences.

(5) Other information as directed by the department.
Item 8. Amend 441—Chapter 86 by adopting the fol­

lowing new rule:
441—86.17(5141) Use of donations to the HAWK-I pro­
gram. If an individual or other entity makes a monetary 
donation to the HAWK-I program, the department shall de­
posit the donation into the HAWK-I trust fund. The depart­
ment shall track all donations separately and shall not
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commingle the donations with other moneys in the trust fund. 
The department shall report the receipt of all donations to the 
HAWK-I board.

86.17(1) If the donor specifically identifies the purpose of 
the donation, regardless of the amount, the donation shall be 
used as specified by the donor as long as the identified pur­
pose is permissible under state and federal law.

86.17(2) If the donation is less than $5,000 and the donor 
does not specifically identify how it is to be used, the depart­
ment shall use the moneys in the following order:

a. For the direct benefit of enrollees (e.g., premium pay­
ments).

b. For outreach activities.
c. For other purposes as determined by the HAWK-I 

board.
86.17(3) If the donation is more than $5,000 and the do­

nor does not specify how the funds are to be used, the 
HAWK-I board shall determine how the funds are to be used.

[Filed 9/19/01, effective 12/1/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1018B

INSPECTIONS AND APPEALS 
DEPARTMENT[481]

Adopted and Filed

Pursuant to the authority of Iowa Code section 
10A. 104(5), the Department of Inspections and Appeals 
hereby amends Chapter 30, “Food and Consumer Safety,” 
and Chapter 31, “Food Establishment and Food Processing 
Plant Inspections,” Iowa Administrative Code.

These amendments are intended to implement 2001 Iowa 
Acts, Senate File 62, which creates an exemption to the defi­
nitions of “food establishment” and “food processing plant.” 
These amendments state that a residence in which honey is 
stored, prepared, packaged, labeled, or from which honey is 
distributed is not a food establishment or food processing 
plant for which licensure is required under Iowa Code chap­
ter 137F.

Notice of Intended Action was published in the Iowa Ad­
ministrative Bulletin on August 8, 2001,asARC0871B. No 
comments were received on these amendments. These 
amendments are identical to those published under Notice.

These amendments will become effective November 21,
2001.

These amendments are intended to implement Iowa Code 
chapter 137F as amended by 2001 Iowa Acts, Senate File 62.

The following amendments are adopted.

Item 1. Amend rule 481—30.2(10A), definition of 
“food establishment,” by adopting the following new num­
bered paragraph:

15. The premises of a residence in which honey is stored; 
prepared; packaged, including by placement in a container; 
labeled; or from which honey is distributed.

Item 2. Amend rule 481—30.2(10A), definition of 
“food processing plant,” as follows:

“Food processing plant” means a commercial operation 
that manufactures, packages, labels or stores food for human

consumption and does not provide food directly to a con­
sumer. “Food processing plant” does not include any of the 
following:

1. A premises covered by a Class “A” beer permit as pro­
vided in Iowa Code chapter 123.

2. A premises of a residence in which honey is stored; 
prepared; packaged, including by placement in a container; 
labeled; or from which honey is distributed.

Item 3. Amend 481—31.1(137F) by adopting the fol­
lowing new subrule:

31.1(17) Section 3-201.11 is amended to allow honey 
which is stored; prepared, including by placement in a con­
tainer; or labeled on or distributed from the premises of a res­
idence to be sold in a food establishment.

[Filed 9/26/01, effective 11/21/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1031B

NURSING BOARD [655]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby rescinds Chapter 2, 
“Nursing Education Programs,” Iowa Administrative Code, 
and adopts a new Chapter 2 with the same title.

These rules:
1. Update definitions to reflect current trends in nursing 

education, i.e., distance learning and discontinuation of 
hospital-based diploma programs, and add a definition of 
“curriculum.”

2. Require board-approved nursing programs leading to 
advanced registered nurse practitioner registration to be at 
the master’s or post-master’s level.

3. Expand the definition of “faculty” to include indi­
viduals who teach nursing in a nursing program on the basis 
of education, licensure or practice as a registered nurse.

4. Update accrediting agencies to reflect current prac­
tices.

5. Link curricula to scope of practice of the licensed 
practical nurse, registered nurse, and advanced registered 
nurse practitioner identified in 655—Chapters 6 and 7.

6. Identify program responsibility to notify students and 
prospective students of instances when a course with a clini­
cal component may not be taken (relocated from Chapter 3).

7. Reduce the faculty-to-student ratio in the prelicensure 
program from 1:10 to 1:8 when direct patient care is pro­
vided.

8. Require programs to seek board approval for changes 
that reduce the human, physical or learning resources pro­
vided by the controlling institution to meet program needs.

9. Require programs to notify the Board of plans to de­
liver a cooperative program of study in conjunction with an 
institution that does not provide a degree in nursing.

These rules were published under Notice of Intended Ac­
tion in the Iowa Administrative Bulletin on June 27,2001, as 
ARC 0758B. These rules are identical to those published 
under Notice.

These rules will become effective November 21, 2001.
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These rules are intended to implement Iowa Code section 
152.5 and chapter 152E.

EDITOR’S NOTE: Pursuant to recommendation of the 
Administrative Rules Review Committee published in the 
Iowa Administrative Bulletin, September 10,1986, the text 
of these rules [Ch 2] is being omitted. These rules are identi­
cal to those published under Notice as ARC 0758B, IAB 
6/27/01.

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

[For replacement pages for LAC, see IAC Supplement 
10/17/01.]

ARC 1028B

NURSING BOARD [655]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby amends Chapter 3, “Li­
censure to Practice—Registered Nurse/Licensed Practical 
Nurse,” Iowa Administrative Code.

This amendment requires licensees who regularly ex­
amine, attend, counsel or treat adults or children to document 
on the renewal application completion of mandatory training 
on abuse identification and reporting. This amendment also 
requires licensees to keep compliance records on file. Ex­
emptions for licensees are set out.

This amendment was published under Notice of Intended 
Action in the Iowa Administrative Bulletin on June 27,2001, 
as ARC 0757B. This amendment is identical to that pub­
lished under Notice.

This amendment will become effective November 21, 
2001.

This amendment is intended to implement Iowa Code sec­
tion 135.11.

The following amendment is adopted.

Amend subrule 3.7(3) by adopting the following new 
paragraphs “c” to “h”:

c. A licensee who regularly examines, attends, counsels 
or treats children in Iowa shall indicate on the renewal ap­
plication completion of two hours of training in child abuse 
identification and reporting in the previous five years or con­
dition^) for rule suspension as identified in paragraph “g.”

d. A licensee who regularly examines, attends, counsels 
or treats adults in Iowa shall indicate on the renewal applica­
tion completion of two hours of training in dependent adult 
abuse identification and reporting in the previous five years 
or condition(s) for rule suspension as identified in paragraph 
“g.”

e. A licensee who regularly examines, attends, counsels 
or treats both adults and children in Iowa shall indicate on the 
renewal application completion of training on abuse identifi­
cation and reporting in dependent adults and children or con­
dition^) for rule suspension as identified in paragraph “g.”

Training may be completed through separate courses as 
identified in paragraphs “c” and “d” or in one combined two- 
hour course that includes curricula for identifying and re­
porting child abuse and dependent adult abuse.

f. The licensee shall maintain written documentation for 
five years after mandatory training as identified in para­

graphs “c” to “e,” including program date(s), content, dura­
tion, and proof of participation.

g. The requirement for mandatory training for identify­
ing and reporting child and dependent adult abuse shall be 
suspended if the board determines that suspension is in the 
public interest or that a person at the time of license renewal:

(1) Is engaged in active duty in the military service of this 
state or the United States.

(2) Holds a current waiver by the board based on evi­
dence of significant hardship in complying with training re­
quirements, including waiver of continuing education re­
quirements or extension of time in which to fulfill require­
ments due to a physical or mental disability or illness as iden­
tified in 655—Chapter 5.

h. The board may select licensees for audit of com­
pliance with the requirements in paragraphs “c” to “g.”

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1034B

NURSING BOARD [655]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby amends Chapter 5, 
“Continuing Education,” Iowa Administrative Code.

These amendments:
1. Reduce the continuing education requirement from 

45 to 36 contact hours/3.6 CEUs for a three-year license.
2. Eliminate the credit carry-over exception.
3. Eliminate special approval requirements for self- 

study if the course is recognized by mandatory states or the 
four nursing accrediting organizations: American Nurses’ 
Association, National League for Nursing, National Federa­
tion of Licensed Practical Nurses, and National Association 
of Practical Nurse Education and Service.

4. Clarify the special approval requirement for a self- 
study course, Internet course, or live presentation attended 
outside Iowa.

5. Add a provision for accepting make-up credit for au­
dit failures.

6. Eliminate the requirement for waiting one year to 
reapply for provider approval when an approved provider 
has voluntarily relinquished approved provider status.

The remaining amendments eliminate duplication, clarify 
intent, and provide for consistency of terms.

These amendments were published under Notice of In­
tended Action in the Iowa Administrative Bulletin on Au­
gust 8,2001, as ARC 0877B. These amendments are identi­
cal to those published under Notice.

Item 4, the amendment to subrule 5.2(2), paragraph “c,” 
was also Adopted and Filed Emergency and was published in 
the Iowa Administrative Bulletin on August 8, 2001, as 
ARC 0878B.

These amendments will become effective November 21, 
2001, at which time the Adopted and Filed Emergency 
amendment is hereby rescinded.

These amendments are intended to implement Iowa Code 
chapter 272C.
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EDITOR’S NOTE: Pursuant to recommendation of the 
Administrative Rules Review Committee published in the 
Iowa Administrative Bulletin, September 10,1986, the text 
of these amendments [amendments to Ch 5] is being omitted. 
These amendments are identical to those published under 
Notice as ARC 0877B, IAB 8/8/01.

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

[For replacement pages for IAC, see IAC Supplement 
10/17/01.]

ARC 1035B
NURSING BOARD [655]

Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 
and 147.76, the Board of Nursing hereby amends Chapter 6, 
“Nursing Practice for Registered Nurses/Licensed Practical 
Nurses,” Iowa Administrative Code.

This amendment permits the LPN to be supervised by an 
RN via teleconferencing when the RN can be on site within 
ten minutes.

This amendment was published under Notice of Intended 
Action in the Iowa Administrative Bulletin on June 27,2001, 
as ARC 0763B. This amendment is identical to that pub­
lished under Notice.

This amendment will become effective November 21,
2001.

This amendment is intended to implement Iowa Code 
chapter 152.

The following amendment is adopted.

Amend rule 655—6.6(152) by adopting the following 
new subrule:

6.6(5) The licensed practical nurse shall be permitted to 
provide supportive and restorative care in a county jail facili­
ty or municipal holding facility operating under the authority 
provided by Iowa Code chapter 356. The supportive and re­
storative care provided by the licensed practical nurse in 
such facilities shall be performed under the supervision of a 
registered nurse, as defined in subrule 6.2(5). The registered 
nurse shall perform the initial assessment and ongoing ap­
plication of the nursing process. The registered nurse shall 
be available 24 hours per day by teleconferencing equip­
ment, and the time necessary to be readily available on site to 
the licensed practical nurse shall be no greater than ten min­
utes. This exception to the proximate area requirement is 
limited to a county jail facility or municipal holding facility 
operating under the authority of Iowa Code chapter 356 and 
shall not apply in any other correctional facility.

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1036B
NURSING BOARD [655]

Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby amends Chapter 7, 
“Advanced Registered Nurse Practitioners,” Iowa Adminis­
trative Code.

This amendment eliminates the requirement that ad­
vanced registered nurse practitioners (ARNPs) purchase the 
Iowa Pharmacy Law and Information Manual and the rec­
ommendation that ARNPs subscribe to the Iowa Board of 
Pharmacy Examiners Newsletter. This amendment requires 
the ARNPs to access that information electronically.

This amendment was published under Notice of Intended 
Action in the Iowa Administrative Bulletin on June 27,2001, 
as ARC 0762B. This amendment is identical to that pub­
lished under Notice.

This amendment will become effective November 21, 
2001.

This amendment is intended to implement Iowa Code 
chapter 152.

The following amendment is adopted.

Amend rule 655—7.1(152), definition of “prescriptive 
authority,” to read as follows:

“Prescriptive authority” is the authority granted to an 
ARNP registered in Iowa in a recognized nursing specialty 
to prescribe, deliver, distribute, or dispense prescription 
drugs, devices, and medical gases when the nurse is engaged 
in the practice of that nursing specialty. Registration as a 
practitioner with the Federal Drug Enforcement Administra­
tion and the Iowa board of pharmacy examiners extends this 
authority to controlled substances. ARNPs shall obtain a 
copy of the-Iowa Pharmacy Law and Informational Manual.
access the Iowa board of pharmacy examiners Web site for 
Iowa pharmacy law and administrative rules and ARNPs are 
encouraged to subscribe to the Iowa Board of Pharmacy Ex­
aminers Newsletter.

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1037B

NURSING BOARD [655]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 17A.3 and 
147.76, the Board of Nursing hereby amends Chapter 12, 
“RN Certifying Organizations/Utilization and Cost Control 
Review,” Iowa Administrative Code.

These amendments update the list of national certifying 
organizations identified by the Board and streamline the uti­
lization and cost control review process.

These amendments were published under Notice of In­
tended Action in the Iowa Administrative Bulletin on June 
27, 2001, as ARC 0761B. These amendments are identical 
to those published under Notice.
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NURSING BOARD[655](cont’d)

These amendments will become effective November 21,
2001.

These amendments are intended to implement Iowa Code 
section 509.3 and Iowa Code chapters 514,514B, and 514F.

EDITOR’S NOTE: Pursuant to recommendation of the 
Administrative Rules Review Committee published in the 
Iowa Administrative Bulletin, September 10,1986, the text 
of these amendments [amendments to Ch 12] is being 
omitted. These amendments are identical to those published 
under Notice as ARC 0761B, IAB 6/27/01.

[Filed 9/28/01, effective 11/21/01]
[Published 10/17/01]

[For replacement pages for IAC, see IAC Supplement 
10/17/01.]

ARC 1027B

PROFESSIONAL LICENSURE 
DIVISION [645]

Adopted and Filed

Pursuant to the authority of Iowa Code section 147.76, the 
Board of Chiropractic Examiners hereby amends Chapter 
44, “Discipline for Chiropractors,” Iowa Administrative 
Code.

This rule making amends the subrule pertaining to adver­
tising of physical therapy services.

Notice of Intended Action was published in the Iowa Ad­
ministrative Bulletin on June 13, 2001, as ARC 0740B. A 
public hearing was held on July 9, 2001, from 1:30 to 3:30 
p.m. in the Fifth Floor Board Conference Room, Lucas State 
Office Building. Comments were received from the Iowa 
Medical Society, Iowa Chiropractic Society, the American 
Physical Therapy Association, the Iowa Physical Therapy 
Association and an individual physical therapist. Written 
comments were received from the Iowa Osteopathic Medi­
cal Association, Iowa Nurses Association, Des Moines Uni­
versity Osteopathic Medical Center, Iowa Board of Physical 
and Occupational Therapy Examiners, licensees, and clients. 
Fifty-one comments were in support of the amendment and 
632 opposed the amendment. Comments opposing the lan­
guage included the following: The rule-making process is 
inappropriate while legislation is before the Iowa legislature; 
the term “physiotherapy” should not be used as a stand-alone 
term; concern that chiropractors may seek to perform nurs­
ing interventions with the use of the term “physical medi­
cine”; and a request to add the term “chiropractic” before the 
term “physiotherapy.”

One change from the Notice of Intended Action was 
adopted. The words “as long as treatment is appropriate as 
authorized in Iowa Code chapter 151” were added at the end 
of 44.1(7)“d.”

This amendment was adopted by the Board of Chiroprac­
tic Examiners on September 26, 2001.

This amendment will become effective November 21, 
2001.

This amendment is intended to implement Iowa Code sec­
tion 147.76 and chapters 151 and 272C.

The following amendment is adopted.

Amend subrule 44.1(7) as follows:
44.1(7) Use of untruthful or improbable statements in ad­

vertisements that includes, but is not limited to, an action by 
a chiropractic physician in making information or intention 
known to the public which is false, deceptive, misleading or 
promoted through fraud or misrepresentation and includes 
statements which may consist of, but are not limited to:

a. Inflated or unjustified expectations of favorable re­
sults;

b. Self-laudatory claims Representations that imply that 
the chiropractic physician is a skilled chiropractic physician 
engaged in a field or specialty of practice for which the chi­
ropractic physician is not qualified;

c. Representations that-are likely to cause the average 
person to misunderstand; or Representations of practice in a 
profession other than that for which the chiropractic physi­
cian is licensed or use of procedures other than those de­
scribed in Iowa Code chapter 151 or for which the chiro­
practic physician has not been trained in accordance with 
Iowa Code chapter 151;

d. Representations utilizing the term “physical therapy” 
when informing the public of the services offered by the chi­
ropractic physician unless a licensed physical therapist is 
performing such services. Nothing herein shall be construed 
as prohibiting a chiropractic physician from making repre­
sentations regarding physiotherapy that may be the same as, 
or similar to, physical therapy or physical medicine as long 
as treatment is appropriate as authorized in Iowa Code 
chapter 151; or

e. Extravagant claims or proclamation of extraordinary 
skills not recognized by the chiropractic profession.

[Filed 9/27/01, effective 11/21/01]
[Published 10/17/01]

EDITOR’S NOTE: For replacement pages for IAC, see IAC 
Supplement 10/17/01.

ARC 1004B

RACING AND GAMING 
COMMISSION [491]

Adopted and Filed

Pursuant to the authority of Iowa Code sections 99D.7 and 
99F.4, the Racing and Gaming Commission hereby adopts 
amendments to Chapter 6, “Occupational and Vendor Li­
censing,” and Chapter 9, “Harness Racing,” Iowa Admini­
strative Code.

Item 1 amends a rule to reflect current practice regarding 
sanctions for falsification.

Item 2 rescinds a provision that would be in conflict with 
the United States Trotting Association uniform rules.

These adopted amendments are identical to those pub­
lished under Notice of Intended Action in the August 8, 
2001, Iowa Administrative Bulletin as ARC 0863B.

A public hearing was held on August 28, 2001. No com­
ments were received.

These amendments will become effective November 21, 
2001.

These amendments are intended to implement Iowa Code 
chapter 99D.

The following amendments are adopted.
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RACING AND GAMING COMMISSION[491](cont’d)

Item 1. Amend subrule 6.5(1), paragraph “n,” as fol­
lows:

n. A license shall be denied if the applicant falsifies the 
application form and would be ineligible for licensure under 
paragraphs “a” through “m” above. In other cases of falsifi­
cation, a license may be issued and the applicant shall be sub­
ject to a suspension, fine, or both.

Item 2. Rescind and reserve subrule 9.4(5), paragraph 
“m.”

[Filed 9/20/01, effective 11/21/01]
[Published 10/17/01]

Editor’s Note: For replacement pages for IAC, see IAC 
Supplement 10/17/01.
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

EXECUTIVE ORDER NUMBER TWENTY-TWO

on September 11, 2001, international terrorists attacked the United States in an 
orchestrated plot to cause massive civilian casualties, destabilize this nation’s 
economy and defense infrastructure, and destroy the very symbols that reflect the 
strength and ingenuity of this country; and

terrorists commandeered four passenger aircraft, flying two of the aircraft into 
the World Trade Center Towers in New York City, flying the third aircraft into 
the ediface of the Pentagon in Washington, D.C., and crashing the fourth 
aircraft into a field in western Pennsylvania; and

these attacks resulted in a catastrophic loss of life to airline passengers and crew, 
persons engaged in activities in and around the World Trade Center Towers and 
Pentagon, and the brave men and women who responded to emergency requests 
for assistance; and

the property damage resulting from these attacks will reach tens of billions of 
dollars; and

the airline industry has incurred devastating financial losses that will necessitate 
an immediate act of Congress to protect against bankruptcy; and

federal officials are beginning to expose a network of organizations, with 
members operating in the United States and in other countries, dedicated to 
training and supporting terrorist activities worldwide; and

President Bush has declared a world-wide war against terrorism, by seeking the 
cooperation and support of other nations, federal agencies, and state governments 
to assist in the detection and apprehension of terrorist operatives, and to increase 
the level of security around potential terrorist targets; and

* Reproduced as submitted
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WHEREAS, Bush Administration officials warn that more terrorist attacks could occur in the 
United States in light of information gathered by national security and law 
enforcement personnel; and

WHEREAS, on September 27th, President Bush asked each governor across the country to 
deploy National Guard personnel for the purpose of enhancing security at the 
nation’s commercial airports; and

WHEREAS, Iowa Const. Article 4. section 7 and Iowa Code § 29A. 7 grant the governor the 
authority to employ the military forces of the state for the defense or relief of the 
state, the enforcement of its laws, the protection of life and property, and for 
emergencies resulting from disasters or public disorders.

NOW, THEREFORE, I, THOMAS J. VILSACK, Governor of the State of Iowa, by the power 
vested in me by the laws and the Constitution of the State of Iowa do hereby order the Adjutant 
General of the Iowa National Guard to call sufficient National Guard personnel, pursuant to 32 
U.S.C. section 502(f), to staff designated airport checkpoints for security enhancement measures

Pursuant to this Order, the Adjutant General shall order National Guard personnel to assume the 
following duties at designated airport security checkpoints:

1. monitor and reinforce security checkpoints by assessing the effectiveness of 
checkpoint structures and operations, and ensuring that corrective actions are 
taken as necessary to correct deficiencies and supplement existing security 
measures; and

2. assist screeners, supervisors, and law enforcement personnel in security 
checkpoint activities and operations.

IN TESTIMONY WHEREOF, I have 
hereunto subscribed my name and caused the 
Great Seal of Iowa to be affixed. Done at Des 
Moines this day of (, in the
year of our Lord two thousand one.

SECRETARY OF STATE <
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