I. ETHICS OPINIONS

lowa Supreme Court Board of Prof. Ethics and Conduct
Formal Opinion 83-16; December 15, 1982
[Reaffirmed in Formal Opinion 95-09 (September 28, 1995)]

- Secret recording of conversations

Adopted Formal Opinion 337 of the ABA

. “With certain exceptions spelled out in this opinion, no lawyer should record

any conversation whether by tapes or other electronic device, without the
consent or prior knowledge of all parties to the conversation.”

Based on DR 1-102(A)(4), now IRPC 32:8:4 (lawyer shall not engage in
conduct involving dishonesty, fraud, deceit, or misrepresentation)

Exception: Provides that there may be extraordinary circumstances in which
the US Attorney or the principal prosecuting attorney of state or local
government or law enforcement attorneys or officers acting under the direction
of the AG or such principal prosecuting attorneys might ethically make and use
secret recordings if acting within strict statutory limitations conforming to
constitutional requirements

Case-by-case basis for determination; lawful recording # ethical conduct

ABA Formal Opinion
01-422; June 24, 2001

Rejects “broad proscription” in ABA Formal Opinion 337
“We conclude that the mere act of secretly but lawfully recording_a
conversation inherently is not deceitful, and leave for another day the separate
question of when investigative practice involving misrepresentations of identity
and purpose nonetheless may be ethical.”
Committee does not address exceptions re: investigations of criminal activity,
discriminatory practices, or trademark infringement
Conclusion:
1.  Where nonconsensual recording is legal, mere recording of
conversation does not constitute a violation of the Model Ruies;
2. Where nonconsensual recording is illegal, lawyer may violate rule
8.4 (Misconduct) and may also violate rule 4.4 (Respect for Rights of Third
Persons) if purpose is to obtain evidence,

3. Lawyer who records conversation w/o consent may not represent
that conversation is not being recorded; and
4. Inadvisable to record conversation wi/client concerning subject

matter of representation (committee split on matter)

Basis for opinion:

1. Questionable whether anyone today reasonably relies on
expectation of privacy in conversations absent a special relationship—
majority of states allow one-party consent;



2. There are circumstances under which disclosure of recording may
defeat legitimate and necessary activities—exceptions recognized in many
jurisdictions;

3. Inconsistent with MRPC—proscription against avoidance of
appearance of impropriety removed and the rights of third persons is now
recoghized

Note: lowa has not responded to ABA change in position .

San Diego County Bar Legal Ethics Committee
Op. 2011-2; May 4, 2011

. “Friending” a party for purpose of discovering facts
Concluded that it constitutes improper ex parte contact if with represented
party and is deceitful conduct if contactor does not disclose the purpose of the
contact to the person “friended”

. Attorney offends ex parte contact rule because she is required to “friend”
(contact) the party in order to access restricted information; if information is not
restricted, no issue as attorney may view the information without contacting
the party

. Attorney’s conduct is deceitful regardiess of the representation status of the
party

« CA has not adopted model rules

The Philadelphia Bar Association Professional Guidance Committee
Op. 2009-02; March 2009

. Attorney has third person “friend” an unrepresented non-party witness

. Third person would state only truthful information—name, etc.—but would not
disclose purpose of contact
Concluded that it constitutes violation of rule requiring truthfulness in
statements to others and is deceitful conduct if contactor does not disclose the
purpose of the contact to the witness .

. Attorney’s conduct is deceitful regardiess of whether the witness allows
“virtually all would-be ‘friends’ onto her FaceBook...page...” as “excusing the
deceit on that basis would be improper.”

No “covert operations” exception in rules



Il. STATE and FEDERAL CASES

People v. Pautler, 35 P.3d 571 (Colo. 2001)

DA Pautler is called to crime scene. Suspect earlier murdered three people
and is holding three others hostage. Suspect dictates details of crime spree
and instructs hostages to provide pager number to police. Suspect confesses
to murders, indicates that he is armed, threatens others but indicates that he
wants to end the situation peacefully. Sheriff attempts to negotiate but suspect
indicates a desire to speak with his attorney. DA attempts to call attorney but
number is disconnected. Suspect requests public defender. DA Pautler poses
as public defender and suspect surrenders. DA Pautler does not inform
suspect or public defender of his actions and suspect continues to believe that
he spoke with public defender. When suspect discovers the deception, he
refuses all representation and ultimately pleads guilty and is sentenced to
death.

The court found no_exception in RPC to prohibition against deception and
found that DA Pautler violated RPC 8.4 (misconduct) and RPC 4.3 (re:
disclosure of atty’s representation of client).

DA Pautler received a 3-month suspension which was stayed during 12-month
probationary period.

Comm. On Prof’'l Ethics & Conduct of the lowa State Bar Ass’n v. Moliman,
488 N.W.2d 168 (lowa 1992)

FBI investigation into drug use by professionals in Cedar Rapids. Attorney
Molliman is offered immunity in exchange for agreement to wear a concealed
microphone to record his conversation with Johnson, a friend and former
client, per trap set by FBl. Johnson is convicted of conspiracy to distribute and
files complaint against Atty Mollman.

Mollman’s license is suspended w/no reinstatement for 30 days for violation of
[current] IRPC 32:8:4 (misconduct). The Court found no merit in Mollman'’s
argument that the prosecutorial exception applied because he was working
with the feds finding that the exception cannot apply to a private citizen or a
private attorney. The Court further recognized that Opinion 83-16 was too
broad in that it applied to “any” recording regardless of intent to deceive and
disavowed the blanket application of it. Court found no attorney-client
relationship.

“Fundamental honesty is the base line and mandatory requirement to serve in
the legal profession.” Comm. on Prof. Ethics & Conduct v. Wenger 469
N.W.2d 678, 679 (lowa 1991).

Office of Lawyer Regulation v. Hurley, Supreme Court of Wisconsin
(February 11, 2009)



. Attorney Hurley represents a defendant charged with sex assault and
possession of child pornography. In his preparation of defense, Hurley causes
the 15-year-old victim to provide his laptop to Hurley under the belief that he is
participating in a research study which requires he turn over his laptop in order
to receive a new laptop. Hurley analyzes the computer and finds evidence
exonerating his client.

Complaint filed alleging Hurley made false statements to a third person in
course of representation [IRPC 32:4:1] and engaged in conduct involving
dishonesty, fraud, deceit, or misrepresentation [IRPC 32:8:4].

The OLR dismissed the complaint dismissed finding no distinction between
prosecutors and all other attorneys as to the use of undercover activities/sting
operations. The OLR further cited a widespread belief amongst the Bar that
conduct was acceptable. Affirmed referee’s conclusion that Hurley faced
conflicting obligations as to zealous representation, effective assistance of
counsel and ethics rules; reasonable to side with Sixth Amendment.

Prof. Resp. Bd. Docket No. 2007-046 and No. 2007-047, 989 A.2d 523 (Vt.
2009)

. Attys represent client in criminal matter and are contacted by a witness that
claims to have exculpatory evidence. Defense attorneys arrange a call and
when asked directly by the potential witness if they are recording the phone
call, one says they are not and one attempts to distract the caller so as to
avoid the question.

. The court determined that the private admonition issued to both attorneys was
appropriate based on its finding of a violation of rule [IRPC 32:4.1] prohibiting
false statements to third person, but no violation of rule [IRPC 32:8:4)
prohibiting dishonesty, fraud, deceit or misrepresentation.

. The Court determined that [IRPC 32:8:4(c)] should not be read so broadly as
to make any dishonesty actionable—should only prohibit that conduct which
reflects adversely on the profession and that any other interpretation makes
[IRPC 32:4.1] superfluous. The Court noted that the attorneys had conflicting
duties but made “reasonable” choice and that it's not the judiciary’s role to
establish exceptions to either rule.

Conduct of Gatti, 8 P.3d 966 (Or. 2000)

 Atty Gatti intentionally misrepresented his identity to employees of a medical
records review company and made false statements to those employees
regarding his identity for the purpose of gathering information regarding what
he believed to be fraudulent activities by the review company. With the
information he gathered, Gatti filed an action against the review company.
The company filed a complaint.



Gatti contended in his defense that his representations that he was a “doctor”
were true and that the Bar, in response to his earlier complaint re:
government attorneys using the same tactics, led him to believe that
attorneys could ethically use deception in investigations.

The court publicly reprimanded Gatti. The court concluded that Gatti engaged
in conduct involving dishonesty, fraud, deceit or misrepresentation and
knowingly made false statements of fact but admitted his conduct and was
candid.

The court found that the misconduct rule applies to all attorneys—no exception
for gov't or private attys. In “defense” of the Bar's response to Gatti, the court
noted that the response in no way implied that private attorneys could
misrepresent their identity or purpose. The court addressed possible changes
to the rules and OR Bar thereafter adopted model rules which include the
‘covert activity” exception as well as language requiring the misconduct
‘reflect[] adversely on lawyer’s fitness to practice law.”

U.S. v. Hammad, 858 F.2d 834 (2" Cir. 1988)

Informant approached target with sham grand jury subpoena in an effort to
elicit incriminating statements.

The court suppressed the evidence finding that under these circumstances the
informant became the alter ego of the prosecutor and once the AUSA became
aware the target was represented, he engaged in prohibited communications
with a represented party.

May be allowed in pre-indictment, non-custodial situation, absent the type of
misconduct that occurred in this case—purpose was to obtain incriminating
statements

Further concluded that suppression was an appropriate remedy—in district
court’s discretion—for ethics violation.

U.S. v. Tweel, 550 F.2d 297 (5" Cir. 1977)

IRS agent made statements to target implying that investigation (audit) was
civil in nature.

“From the facts we find that the agent’s failure to apprise the {defendant] of the
obvious criminal nature of this investigation was a sneaky deliberate deception
by the agent under the above standard [no duty to warn of possible criminal
charges, but may not misrepresent] and a flagrant disregard for [defendant’s]
rights. The silent misrepresentation was both intentionally misleading and
material.”

Evidence suppressed as obtained in violation of Fourth Amendment rights—
unreasonable search.



1II. SCENARIOS
Scenario #1: With “friends” like these...

Question: May an attorney—directly or through an agent—contact an unrepresented
person through a social networking website and request permission to access his or her
web page for the purpose of obtaining information for use in an investigation or
litigation?

Scene: Attorney Kelly Lane and investigator John Jake are meeting regarding a licensure
case against a licensed massage therapist named Jeff Reed. Reed is charged with having
relationships with a number of young male patients under his care. Harris Bueller is
believed to be a victim and is believed to be aware of a number of other victims. Bueller
maintains that he never had any interactions with Reed outside of appointments and that
he has no additional information. Bueller also says that another of the alleged victims,
Cameron Frye, told him that he made up the entire story.

PR Rules possibly implicated:

Rule 32:8.4(c) Misconduct

Rule 32:4.1  Truthfulness in Statements to Others

Rule 32:4.2 Communications with Represented Parties

Rule 32:4.3  Dealing with Unrepresented Persons

Rule 32:4.4 Respect for Rights of Third Persons

Rule 32:5.1 Responsibilities of Supervisory Attorneys

Rule 32:5.3  Responsibilities Regarding Nonlawyer Assistants

Other possible issues:

Informal or formal discovery options
Zealous advocacy

Government attorneys—higher duty?



Scenario #2: Can you hear me now?

Q: Is an attorney required to disclose to a third party that the attorney is recording the
conversation?

Scenes A and B: Two attorneys speak by telephone with an unrepresented potential
witness who has information that may be relevant to a criminal trial that is currently
underway.

Scene C: An attorney speaks by telephone with a potential witness and her attorney
regarding information the potential witness has that may be relevant to a criminal trial
currently underway.

PR Rules possibly implicated:

Rule 32:8.4(c) Misconduct

Rule 32:4.1 Truthfulness in Statements to Others

Rule 32:4.3  Dealing with Unrepresented Persons

Rule 32:4.4 Respect for Rights of Third Persons

Rule 32:5.1 Responsibilities of Supervisory Attorneys

Rule 32:5.3 Responsibilities Regarding Nonlawyer Assistants

Other possible issues:
Zealous advocacy

See: PRB Docket No. 2007-046 and 2007-047, 989 A.2d 523 (Vt. 2009)



Scenario #3: Too Good to be True...
Q: May an attorney use deception for the purpose of gathering evidence?

Scene: Attorney Clever and Investigator Right are in meeting room discussing strategy
for getting evidence of consumer fraud that Investigator Right is sure can be found on a
Fraudster Joe’s computer.

PR Rules possibly implicated:

Rule 32:8.4(c) Misconduct

Rule 32:4.1  Truthfulness in Statements to Others

Rule 32:4:3  Dealing with Unrepresented Persons

Rule 32:4.4  Respect for Rights of Third Persons

Rule 32:5.1 Responsibilities of Supervisory Attorneys

Rule 32:5:3  Responsibilities Regarding Nonlawyer Assistants

Other possible issues:

Informal or formal discovery options
Obstruction of justice

Officer of the court (bad faith or harassment)
Zealous advocacy

See: Office of Lawyer Regulation v. Hurley, No. 2007AP478-D, February 11, 2009



Scenario #4: Poker face...

Question: May an attorney use deception for the purpose of attempting to ensure that a
witness she has cause to believe may lie testifies truthfully?

Scene:  Attorney Dogood is deposing Kyle Cartman in the presence of Cartman’s
attorney, Attorney Badoo. Attorney Dogood believes that Cartman is lying and is going
to lie in the deposition. Attorney Dogood devises a scheme she believes will encourage
him to tell the truth.

PR Rules possibly implicated:

Rule 32:8.4(c) Misconduct

Rule 32:4.1  Truthfulness in Statements to Others
Rule 32:4.4  Respect for Rights of Third Persons

Rule 32:5.1  Responsibilities of Supervisory Attorneys

Other possible issues:

Informal or formal discovery options
Obstruction of justice

Officer of the court (bad faith or harassment)
Zealous advocacy

See: Cincinnati Bar Assoc. v. Statzer, 800 N.E.2d 1117 (Ohio 2003)



Scenario #5: Well then who is THAT?!?!

Question: May an attorney mislead other attorneys and the court in the spirit of zealous
representation of the client?

Scene: Defense attorney Ian Trouble has had it with the “system.” He believes that
outside of maybe the one or two big cases they have, officers have little recollection of
those they arrest and are therefore unlikely to be able to identify the defendant come time
for trial. Attorney Trouble decides to test his theory in the criminal trial against his
client, Ina Cent.

PR Rules possibly implicated:

Rule 32:8.4(c) Misconduct

Rule 32:8.4  Conduct Prejudicial to the Administration of Justice
Rule 32:3.3  Candor Toward the Tribunal [see comment 7]

Rule 32:3.4(b) Fairness to Opposing Party and Counsel

Rule 32:4.1  Truthfulness in Statements to Others

Rule 32:3.5  Impartiality and Decorum of the Tribunal

Rule 32:5.1  Responsibilities of Supervisory Attorneys

Other possible issues:

Contemptuous conduct

Obstruction of justice

Officer of the court (court’s responsibility to know who the defendant is so as to ensure
due process)

Zealous advocacy (protecting client from tainted in-court identification)

Ex parte communication—rule 32:3.5 (disclosure of strategy to judge, but consider
motion in limine)

Offering false evidence (candor toward tribunal)

See: People v. Simac, 641 N.E.2d 416 (I1l. 1994)



Rule 32:1.0

Rule 32:1.1
Rule 32:1.2

Rule 32:1.3
Rule 32:1.4
Rule 32:1.5
Rule 32:1.6
Rule 32:1.7
- Rule 32:1.8

Rule 32:1.9
Rule 32:1.10

Rule 32:1.11
Rule 32:1.12

Rule 32:1.13
Rule 32:1.14
Rule 32:1.15
Rule 32:1.16
Rule 32:1.17
Rule 32:1.18

Rule 32:2.1
Rule 32:2.2
Rule 32:2.3
Rule 32:2.4

Rule 32:3.1
Rule 32:3.2
Rule 32:3.3

CHAPTER 32

IOWA RULES OF PROFESSIONAL CONDUCT

PREAMBLE AND SCOPE

TERMINOLOGY
CLIENT-LAWYER RELATIONSHIP

COMPETENCE

SCOPE OF REPRESENTATION AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

DILIGENCE

COMMUNICATION

FEES

CONFIDENTIALITY OF INFORMATION

CONFLICT OF INTEREST: CURRENT CLIENTS

CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC
RULES

DUTIES TO FORMER CLIENTS

IMPUTATION OF CONFLICTS OF INTEREST: GENERAL
RULE :

SPECIAL CONFLICTS OF INTEREST FOR FORMER AN
CURRENT GOVERNMENT OFFICERS AND EMPLOYEES

FORMER JUDGE, ARBITRATOR, MEDIATOR, OR OTHER
THIRD-PARTY NEUTRAL
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CLIENT WITH DIMINISHED CAPACITY

SAFEKEEPING PROPERTY

DECLINING OR TERMINATING REPRESENTATION

SALE OF LAW PRACTICE

DUTIES TO PROSPECTIVE CLIENT

COUNSELOR

ADVISOR

(RESERVED)

EVALUATION FOR USE BY THIRD PERSONS
LAWYER SERVING AS THIRD-PARTY NEUTRAL

ADVOCATE
MERITORIOUS CLAIMS AND CONTENTIONS

EXPEDITING LITIGATION
CANDOR TOWARD THE TRIBUNAL



Rule 32:3.4
Rule 32:3.5
Rule 32:3.6
Rule 32:3.7
Rule 32:3.8
Rule 32:3.9

Rule 32:4.1
Rule 32:4.2

Rule 32:4.3
Rule 32:4.4

Rule 32:5.1

Rule 32:5.2
Rule 32:5.3

Rule 32:5.4
Rule 32:5.5

Rule 32:5.6
Rule 32:5.7

Rule 32:6.1
Rule 32:6.2
Rule 32:6.3
Rule 32:6.4

Rule 32:6.5

Rule 32:7.1

Rule 32:7.2
Rule 32:7.3

FAIRNESS TO OPPOSING PARTY AND COUNSEL
IMPARTIALITY AND DECORUM OF THE TRIBUNAL
TRIAL PUBLICITY

LAWYER AS WITNESS

SPECIAL RESPONSIBILITIES OF A PROSECUTOR
ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS

TRUTHFULNESS IN STATEMENTS TO OTHERS

COMMUNICATION WITH PERSON REPRESENTED BY
COUNSEL

DEALING WITH UNREPRESENTED PERSON

RESPECT FOR RIGHTS OF THIRD PERSONS

LAW FIRMS AND ASSOCIATIONS

RESPONSIBILITIES OF PARTNERS, MANAGERS, AND
SUPERVISORY LAWYERS

RESPONSIBILITIES OF A SUBORDINATE LAWYER

RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

PROFESSIONAL INDEPENDENCE OF A LAWYER

UNAUTHORIZED PRACTICE OF LAW;
MULTIJURISDICTIONAL PRACTICE OF LAW

RESTRICTIONS ON RIGHT TO PRACTICE

RESPONSIBILITIES REGARDING LAW-RELATED
SERVICES

PUBLIC SERVICE

VOLUNTARY PRO BONO PUBLICO SERVICE

ACCEPTING APPOINTMENTS

MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

LAW REFORM ACTIVITIES AFFECTING CLIENT
INTERESTS

- NONPROFIT AND COURT-ANNEXED LIMITED LEGAL

SERVICES PROGRAMS

INFORMATION ABOUT LEGAL SERVICES

COMMUNICATIONS CONCERNING A LAWYER’S
SERVICES

ADVERTISING
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Rule 32:7.4 COMMUNICATION OF FIELDS OF PRACTICE AND

SPECIALIZATION
Rule 32:7.5 FIRM NAMES AND LETTERHEADS
Rule 32:7.6 POLITICAL CONTRIBUTIONS TO OBTAIN GOVERNMENT

LEGAL ENGAGEMENTS OR APPOINTMENTS BY JUDGES

MAINTAINING THE INTEGRITY OF THE PROFESSION

Rule 32:8.1 BAR ADMISSION AND DISCIPLINARY MATTERS
Rule 32:8.2 JUDICIAL AND LEGAL OFFICIALS

Rule 32:8.3 REPORTING PROFESSIONAL MISCONDUCT

Rule 32:8.4 MISCONDUCT

Rule 32:8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW



CHAPTER 32
IOWA RULES OF PROFESSIONAL CONDUCT

PREAMBLE AND SCOPE
PREAMBLE:
A LAWYER’S RESPONSIBILITIES

jot , isa r@gx«asen{taﬁw' of ¢lients, an
C , _having special respang’éihty for the
quallty of justice.

[2] As a representative of clients, a lawyer performs various functions. As advisor, a
lawyer pm\ndes a chent thh an mf(}ﬁned understandmg of the cizent ’s legal nghts and

:  Asan evaluator, a lawyer acts by examnmng a client’s legai
affairs and repomng about them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-party
neutral, a nonrepresentational role helping the parties to resolve a dispute or other matter.
Some of these rules apply directly to lawyers who are or have served as third-party
neutrals. See, e.g., rules 32:1.12 and 32:2.4. In addition, there are rules that apply to
lawyers who are not active in the practice of law or to practicing lawyers even when they
are acting in a nonprofessional capacity. For example, a lawyer who commits fraud in the
conduct of a business is subject to discipline for engaging in conduct involving
dishonesty, fraud, deceit, or misrepresentation. See rule 32:8.4.

[4] In all professional functions a lawyer should be competent, prompt, and diligent. A
lawyer should maintain communication with a client concerning the representation. A
lawyer should keep in confidence information relating to representation of a client except
so far as disclosure is required or permitted by the Iowa Rules of Professional Conduct or
other law.

[6] As a public citizen, a lawyer should seck improvement of the law, access to the
legal system, the administration of justice, and the quality of service rendered by the legal
profession. As a member of a learned profession, a lawyer should cultivate knowledge of
the law beyond its use for clients, employ that knowledge in reform of the law, and work



to strengthen legal education. In addition, a lawyer should further the public’s
understanding of and confidence in the rule of law and the justice system because legal
institutions in a constitutional democracy depend on popular participation and support to
maintain their authority. A lawyer should be mindful of deficiencies in the administration
of justice and of the fact that the poor, and sometimes persons who are not poor, cannot
afford adequate legal assistance, Therefore, all lawyers should devote professional time
and resources and use civic influence to ensure equal access to our system of justice for
all those who because of economic or social barriers cannot afford or secure adequate
legal counsel. A lawyer should aid the legal profession in pursuing these objectives and
should help the bar regulate itself in the public interest.

[8] A lawyer’s responsibilities as a representative of clients, an officer of the legal
system, and a public citizen are usually harmonious. Thus, when an opposing party is
well represented, a lawyer can be a zealous advocate on behalf of a client and at the same
time assume that justice is being done. So also, a lawyer can be sure that preserving
client confidences ordinarily serves the public interest because people are more likely to
seek legal advice, and thereby heed their legal obligations, when they know their
communications will be private.

[10] The legal profession is largely self-governing. Although other professions also
have been granted powers of self-government, the legal profession is unique in this
respect because of the close relationship between the profession and the processes of
government and law enforcement. This connection is manifested in the fact that ultimate
authority over the legal profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of their professional calling, the
occasion for government regulation is obviated. Self-regulation also helps maintain the
legal profession’s independence from government domination. An independent legal



profession is an important force in preserving government under law, for abuse of legal
authority is more readily challenged by a profession whose members are not dependent
on government for the right to practice.

[12] The legal profession’s relative autonomy carries with it special responsibilities of
self-government. The profession has a responsibility to ensure that its regulations are
conceived in the public interest and not in furth f parochial or self-interested
concerns of the bar. lawye spohsit of the Tov
Professional Conduct.

[13] Lawyers play a vital role in the preservation of society. The fulfillment of this role
requires an understanding by lawyers of their relationship to our legal system. The Towa
Rules of Professional Conduct, when properly applied, serve to define that relationship.

SCOPE

iaterpreted with Tek to: poses Ot 1e 0 ot W atsel
Some of the rules are imperatives, cast in the terms “shall” or “shall not.” These define
proper conduct for purposes of professional discipline. Others, generally cast in the term
“may,” are permissive and define areas under the rules in which the lawyer has discretion
to exercise professional judgment. No disciplinary action should be taken when the
lawyer chooses not to act or acts within the bounds of such discretion. Other rules define
the nature of relationships between the lawyer and others. The rules are thus partly
obligatory and disciplinary and partly constitutive and descriptive in that they define a
lawyer’s professional role. Many of the comments use the term “should.” Comments do
not add obligations to the rules but provide guidance for practicing in compliance with
the rules.

[15] The rules presuppose a larger legal context shaping the lawyer’s role. That context
includes court rules and statutes relating to matters of licensure, laws defining specific
obligations of lawyers, and substantive and procedural law in general. The comments are
sometimes used to alert lawyers to their responsibilities under such other law.

[17] Furthermore, for purposes of determining the lawyer’s authority and responsibility,
principles of substantive law external to these rules determine whether a client-lawyer
relationship exists. Most of the duties flowing from the client-lawyer relationship attach



only after the client has requested the lawyer to render legal services and the lawyer has
agreed to do so. But there are some duties, such as that of confidentiality under rule
32:1.6, that attach when the lawyer agrees to consider whether a client-lawyer
relationship shall be established. See rule 32:1.18. Whether a client-lawyer relationship
exists for any specific purpose can depend on the circumstances and may be a question of
fact.

[18] Under various legal provisions, including constitutional, statutory, and common
law, the responsibilities of government lawyers may include authority concerning legal
matters that ordinarily reposes in the client in private client-lawyer relationships. For
example, a lawyer for a government agency may have authority on behalf of the
government to decide upon settlement or whether to appeal from an adverse judgment.
Such authority in various respects is generally vested in the attorney general and the
state’s attorney in state government, and their federal counterparts, and the same may be
true of other government law officers. Also, lawyers under the supervision of these
officers may be authorized to represent several government agencies in
intragovernmental legal controversies in circumstances where a private lawyer could not
represent multiple private clients. These rules do not abrogate any such authority.

[19] Failure to comply with an obligation or prohibitio
ipvoking the disciplinary process

to act upo nce: _incomplete evidence tion. Moreover, the rules
presuppose that whether or not discipline should be imposed for a violation, and the
severity of a sanction, depend on all the circumstances, such as the willfulness and
seriousness of the violation, extenuating factors, and whether there have been previous
violations.

[20] Violation of a rule should not itself give rise to a cause of action against a lawyer
nor should it create any presumption in such a case that a legal duty has been breached. In
addition, 'violation of a rule does not necessarily warrant any other nondisciplinary
remedy, such as disqualification of a lawyer in pending litigation. The rules are designed
to provide guidance to lawyers and to provide a structure for regulating conduct through
disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore,
the purpose of the rules can be subverted when they are invoked by opposing parties as
procedural weapons. The fact that a rule is a just basis for a lawyer’s self-assessment, or
for sanctioning a lawyer under the administration of a disciplinary authority, does not
imply that an antagonist in a collateral proceeding or transaction has standing to seck
enforcement of the rule. Nevertheless, since the rules do establish standards of conduct
by lawyers, a lawyer’s violation of a rule may be evidence of breach of the applicable
standard of conduct.

[21] The comment accompanying each rule explains and illustrates the meaning and
purpose of the rule. The Preamble and this note on Scope provide general orientation.



The comments are intended as guides to interpretation, but the text of each rule is
authoritative.

Rule 32:3.3: CANDOR TOWARD THE TRIBUNAL

nent of material ‘ ' miad ¢ tribumal ¢ lawy
(2) fail to disclose to the tribunal legal authority in the controlling juri
known to the lawyer to be directly adverse to the position of the client and not
disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client,
or a witness called by the lawyer, has offered material evidence and the lawyer
comes to know of its falsity, the lawyer shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer
evidence, other than the testimony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows
that a person intends fo engage, is engaging, or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by rule 32:1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer that will enable the tribunal to make an informed
decision, whether or not the facts are adverse.

Comment

[2] This rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client’s case with
persuasive force. Performance of that duty while maintaining confidences of the client,
however, is qualified by the advocate’s duty of candor to the tribunal. Consequently,
although a lawyer in an adversary proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must



not allow the tribunal to be misled by false statements of law or fact or evidence that the
lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted
therein, for litigation documents ordinarily present assertions by the client, or by someone
on the client’s behalf, and not assertions by the lawyer. Compare rule 32:3.1. However,
an assertion purporting to be on the lawyer’s own knowledge, as in an affidavit by the
lawyer or in a statement in open court, may properly be made only when the lawyer
knows the assertion is true or believes it to be true on the basis of a reasonably diligent
inquiry. There are circumstances where failure to make a disclosure is the equivalent of
an affirmative misrepresentation. The obligation prescribed in rule 32:1.2(d) not to
counsel a client to commit or assist the client in committing a fraud applies in litigation.
Regarding compliance with rule 32:1.2(d), see the comment to that rule. See also the
comment to rule 32:8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal authorities.
Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly
adverse authority in the controlling jurisdiction that has not been disclosed by the
opposing party. The underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer
knows to be false, regardiess of the client’s wishes. This duty is premised on the lawyer’s
obligation as an to the tribunal when required by law to do so. Thus, paragraph (b)
requires a lawyer to take reasonable remedial measures, including disclosure if necessary,
whenever the lawyer knows that a person, including the lawyer’s client, intends to
engage, is engaging, or has engaged in criminal or fraudulent conduct related to the
proceeding.

Duration of Obligation

Ex Parte Proceedings



[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for a temporary restraining order, there is no balance of
presentation by opposing advocates. The object of an ex parte proceeding is nevertheless
to yield a substantially just result. The judge has an affirmative responsibility to accord
the absent party just consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known to the lawyer and that the
lawyer reasonably believes are necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer’s compliance with the duty of candor imposed by this rule
does not require that the lawyer withdraw from the representation of a client whose
interests will be or have been adversely affected by the lawyer’s disclosure. The lawyer
may, however, be required by rule 32:1.16(a) to seek permission of the tribunal to
withdraw if the lawyer’s compliance with this rule’s duty of candor results in such an
extreme deterioration of the client-lawyer relationship that the lawyer can no longer
competently represent the client. Also see rule 32:1.16(b) for the circumstances in which
a lawyer will be permitted to seek a tribunal’s permission to withdraw. In connection
with a request for permission to withdraw that is premised on a client’s misconduct, a
lawyer may reveal information relating to the representation only to the extent reasonably
necessary to comply with this rule or as otherwise permitted by rule 32:1.6.

[Court Order April 20, 2005, effective July 1, 2005}

Rule 32:3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL |

lawyer shall not:
(a) unlawfully obstruct another party’s access to evidence or unlawfully alter,
destroy, or conceal a document or other material having potential evidentiary value.
A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to 3 wifness that is prohibited

(¢) knowingly disobey an obligation under the rules of a tribunal except for an
open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make a
reasonably diligent effort to comply with a legally proper discovery request by an
opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence, assert personal
knowledge of facts in issue except when testifying as a witness, or state a personal
opinion as to the justness of a cause, the credibility of a witness, the culpability of a
civil litigant, or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and



(2) the lawyer reasonably believes that the person’s interests will not be adversely
affected by refraining from giving such information.

Comment

[1] The procedure of the adversary system contemplates that the evidence in a case is to
be marshaled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence,
improperly influencing witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or
defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoena is an important procedural
right. The exercise of that right can be frustrated if relevant material is altered, concealed,
or destroyed. The law may make it an offense to destroy material for the purpose of
impairing its availability in a pending proceeding or one whose commencement can be
foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) applies to
evidentiary material generally, including computerized information. The law may permit
a lawyer to take temporary possession of physical evidence of client crimes for the
purpose of conducting a limited examination that will not alter or destroy material
characteristics of the evidence. In such a case, the law may require the lawyer to turn the
evidence over to the police or other prosecuting authority, depending on the
circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness’s expenses,
including loss of time in attending or testifying, or to compensate an expert witness on
terms permitted by law. It is improper to pay an occurrence witness any fee other than as
authorized by law for testifying and it is improper to pay an expert witness a contingent
fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving
information to another party, for the employees may identify their interests with those of
the client. See also rule 32:4.2.

[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL

(a) seek to influence a judge, juror, prospective juror, or other official by means
prohibited
by law; .

(b) communicate ex parte wféx such a person during the proceeding unless
autherized to do so by law or court order;

(c) communicate with a juror or prospective jurer after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress, or
harassment; o




Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law.
Others are specified in the Iowa Code of Judicial Conduct, with which an advocate
should be familiar. A lawyer is required to avoid contributing to a violation of such
provisions.

B

[3] A lawyer may on occasion want to communicate with a juror or prospective juror
after the jury has been discharged. The lawyer may do so unless the communication is
prohibited by law or a court order but must respect the desire of the juror not to talk with
the lawyer. The lawyer may not engage in improper conduct during the communication.

[4] The advocate’s function is to present evidence and argument so that the cause may
be decided a ccording to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate’s right to speak on behalf of litigants. A lawyer may stand firm
against abuse by a judge but should avoid reciprocation; the judge’s default is no
justification for similar dereliction by an advocate. An advocate can present the cause,
protect the record for subsequent review, and preserve professional integrity by patient
firmness no less effectively than by belligerence or theatrics.

 ditty to refrain from

| 0 refrain from ve conduct applies to any proceeding of a tribunal,
uding a deposition, See rule

inctuding a de m).
[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client, a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client, unless disclosure is
prohibited by rule 32:1.6.

Comment

Misrepresentation

statements, For dishonest conduct that does not amount fo a false statemen
misrepresentations by a lawyer other than in the course of representing a client,
32:84.




statements of materia f. Estunates o pnce or value p ced on the subject of 2
transaction and a party s intentions as to an acceptable settlement of a claim are
ordinarily in this category, and so is the existence of an undisclosed principal except
where nondisclosure of the principal would constitute fraud. Lawyers should be mindful
of their obligations under applicable law to avoid criminal and tortious misrepresentation.

Crime or Fraud by Client

[3] Under rule 32:1.2(d), a lawyer is prohibited from counseling or assisting a client in
conduct that the lawyer knows is criminal or fraudulent. Paragraph (b) states a specific
apphcatton of the principle set forth in rule 32:1.2(d) and addresses the situation where a
client’s crime or fraud takes the form of a lie or misrepresentation. Ordinarily, a lawyer
can avoid assisting a client’s crime or fraud by withdrawing from the representation.
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and
to disaffirm an opinion, document, affirmation, or the like. In extreme cases, substantive
law may require a lawyer to disclose information relating to the representation to avoid
being deemed to have assisted the client’s crime or fraud. If the lawyer can avoid
assisting client’s crime or fraud only by disclosing this information, then under paragraph
(b) the lawyer is required to do so, unless the disclosure is prohibited by rule 32:1.6.
[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:4.2: COMMUNICATION WITH PERSON REPRESENTED
BY COUNSEL

(b) An otherwise unreprssented person ‘to whom limited representation is being
provided or has been provided in accordance with rule 32:1.2(c) is considered to be
unrepresented for purposes of this rule unless the opposing lawyer knows of, or has
been provided with, a written notice of appearance under which, or a written notice
of time period during which, the opposing lawyer is to communicate with the
limited-representation lawyer as to the subject matter within the limited scope of
representation.

Comment
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A lawyer must immediately terminate communication with a person if, after commencing
communication, the lawyer learns that the person is one with whom communication is not
permitied by this rule.

[4] This rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the representation. For
example, the existence of a controversy between a government agency and a private
party, or between two organizations, does not prohibit a lawyer for either from
communicating with nonlawyer representatives of the other regarding a separate matter.
Nor does this rule preclude communication with a represented person who is seeking
advice from a lawyer who is not otherwise representing a client in the matter. A lawyer
may not make a communication prohibited by this rule through the acts of another. See
rule 32:8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the
client is legally entitled to make. Also, a lawyer having independent justification or legal
authorization for communicating with a represented person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate
with the government. Communications authorized by law may also include investigative
activities of lawyers representing governmental entities, directly or through investigative
agents, prior to the commencement of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply
with this rule in addition to honoring the constitutional rights of the accused. The fact that
a communication does not violate a state or federal constitutional right is insufficient to
establish that the communication is permissible under this rule.

[6] A lawyer who is uncertain whether a communication with a represented person is
permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this
rule, for example, where communication with a person represented by counsel is
necessary to avoid reasonably certain injury.

[7] In the case of a represented organization, this rule prohibits communications with a
constituent of the organization who supervises, directs, or regularly consults with the
organization’s lawyer concerning the matter or has authority to obligate the organization
with respect to the matter or whose act or omission in connection with the matter may be
imputed to the organization for purposes of civil or criminal liability. Consent of the
organization’s lawyer is not required for communication with a former constituent. If a
constituent of the organization is represented in the matter by his or her own counsel, the
consent by that counsel to a communication will be sufficient for purposes of this rule.
Compare rule 32:3.4(f). In communicating with a current or former constituent of an



organization, a lawyer must not use methods of obtaining evidence that violate the legal
rights of the organization. See rule 32:4.4.

[8] The prohibition on communications with a represented person only applies in
circumstances where the lawyer knows that the person is in fact represented in the matter
to be discussed. This means that the lawyer has actual knowledge of the fact of the
representation; but such actual knowledge may be inferred from the circumstances. See
rule 32:1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to rule
32:4.3. [Court Order April 20, 2005, effective July 1, 2005; March 12, 2007]

Rule 32:4.3: DEALING WITH UNREPRESENTED PERSON

: ng. The lawyer shall not nge legal advxce to an unrepresented
person, other than the advice to secure counsel, if the lawyer knows or reasonably
should know that the interests of such a person are or have a reasonable possibility
of being in conflict with the interests of the client,

Comment

authority on the I In order to avoxd a
mnsunderstandmg, a lawyer wdl typ;cally need to xdentxfy the lawyer s client and, where
necessary, explain that the client has interests opposed to those of the unrepresented
person. For misunderstandings that sometimes arise when a lawyer for an organization
deals with an unrepresented constituent, see rule 32:1.13(f).

[2] The rule distinguishes between situations involving unrepresented persons whose
interests may be adverse to those of the lawyer’s client and those in which the person’s
interests are not in conflict with the client’s. In the former situation, the possibility that
the lawyer will compromise the unrepresented person’s interests is so great that the rule
prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a
lawyer is giving impermissible advice may depend on the experience and sophistication
of the unrepresented person, as well as the setting in which the behavior and comments
occur. This rule does not prohibit a lawyer from negotiating the terms of a transaction or
settling a dispute with an unrepresented person. So long as the lawyer has explained that
the lawyer represents an adverse party and is not representing the person, the lawyer may
inform the person of the terms on which the lawyer’s client will enter into an agreement
or settle a matter, prepare documents that require the person’s signature, and explain the
lawyer’'s own view of the meaning of the document or the lawyer’s view of the
underlying legal obligations.



[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:4.4: RESPECT FOR RIGHTS OF THIRD PERSONS

(b)A lawj;erm who receives a document relating to ‘the representation of the
lawyer’s client and knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.

Comment

Ahiat Aot e ik Lig oo Bt SECEAIG the
rights of th rsons. It is impractical to catalogue all such rights, but they include legal
restrictions on methods of obtaining evidence from third persons and unwarranted
intrusions into privileged relationships, such as the client-lawyer relationship. For
example, present or former organizational employees or agents may have information
protected by the attorney-client evidentiary privilege or the work product doctrine of the
organization itself. If the person contacted by the lawyer has no authority to waive the
privilege, the lawyer may not deliberately seek to obtain the information in this manner.

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer knows or
reasonably should know that such a document was sent inadvertently, then this rule
requires the lawyer to promptly notify the sender in order to permit that person to take
protective measures. Whether the lawyer is required to take additional steps, such as
returning the original document, is a matter of law beyond the scope of these rules, as is
the question of whether the privileged status of a document has been waived. Similarly,
this rule does not address the legal duties of a lawyer who receives a document that the
lawyer knows or reasonably should know may have been wrongfully obtained by the
sending person. For purposes of this rule, “document” includes e-mail or other electronic
modes of transmission subject to being read or put into readable form.

[3] Some lawyers may choose to return a document unread, for example, when the
lawyer learns before receiving the document that it was inadvertently sent to the wrong
address. Where a lawyer is not required by applicable law to do so, the decision to
voluntarily return such a document is a matter of professional judgment ordinarily
reserved to the lawyer. See rules 32:1.2 and 32:1.4.

[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:5.1: RESPONSIBILITIES OF PARTNERS, MANAGERS,
AND SUPERVISORY LAWYERS

(a) A partner in a law firm, and a lawyer who individually or together with other
lawyers possesses comparable managerial authority in a law firm, shall make
reasonable efforts to ensure that the firm has in effect measures giving reasonable



assurance that all lawyers in the firm conform to the Iowa Rules of Professional
Conduct.

Comment

[1] Paragraph (a) applies to lawyers who have manage:rxal authority over the
professional work of a firm. See rule 32:1.0(c). This includes members of a partnership,
the shareholders in a law firm organized as a professmnal corporation, and members of
other associations authorized to practice law; lawyers havmg comparable managenal
authomty in a legal services organization or g law:d g :
srmment agency; and lawyers who have mtermedxate managenal responsxblhtles ina
ﬁrm Paragraph (b) applies to lawyers who have supervisory authority over the work of
other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make
reasonable efforts to establish internal policies and procedures designed to provide
reasonable assurance that all lawyers in the firm will conform to the Iowa Rules of
Professional Conduct. Such policies and procedures include those designed to detect and
resolve conflicts of interest, identify dates by which actions must be taken in pending
matters, account for client funds and property, and ensure that inexperienced lawyers are
properly supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in
paragraph (a) can depend on the firm’s structure and the nature of its practice. In a small
firm of experienced lawyers, informal supervision and periodic review of compliance
with the required systems ordinarily will suffice. In a large firm, or in practice situations
in which difficult ethical problems frequently arise, more elaborate measures may be
necessary. Some firms, for example, have a procedure whereby junior lawyers can make
confidential referral of ethical problems directly to a designated senior partner or special
committee. See rule 32:5.2. Firms, whether large or small, may also rely on continuing
legal education in professional ethics. In any event, the ethical atmosphere of a firm can
influence the conduct of all its members, and the partners may not assume that all lawyers
associated with the firm will inevitably conform to the rules.
€ ,a‘ general principle of personal responsibility for acts of




[7] Apart from this rule and rule 32:8.4(a), a lawyer does not have disciplinary liability
for the conduct of a partner, associate, or subordinate. Whether a lawyer may be liable
civilly or criminally for another lawyer’s conduct is a question of law beyond the scope
of these rules.

[8] The duties imposed by this rule on managing and supervising lawyers do not alter
the personal duty of each lawyer in a firm to abide by the lowa Rules of Professional
Conduct. See rule 32:5.2(a).

[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:5.2: RESPONSIBILITIES OF A SUBORDINATE LAWYER

For example, ifa subordmate filed a frxvolous pleadmg at the direction of a supervxsor
the subordinate would not be guilty of a professional violation unless the subordinate
knew of the document’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a matter mvo]vmg
professional judgment as to ethical duty, th: ay assume S| 4
. Otherwise a consistent course of action or position could not be
taken. If the questlon can reasonably be answered only one way, the duty of both Iawyers
is clear and they are equally responsible for fulfilling it. However, if the question is
reasonably arguable, someone has to decide upon the course of action. That authority




ordinarily reposes in the supervnsor and a subordinate may be guided accordingly. For
example, if a questlon arises whether the interests of two clients conflict under rule
32:1.7, the supervisor’s reasonable resolution of the question should protect the
subordinate professionally if the resolution is subsequently challenged.

[Court Order April 20, 2005, effective July 1, 2005]

Rule 32:5.3: RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance
that the person’s conduct is compatible with the professional obligations of the

(1) the lawyer orders or, with the knowledge of the speclﬁc conduct, ratlﬁes the
conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm
in which the person is employed, or has direct supervisory authority over the
person, and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

Comment

0 i [2] Paragraph (a) requires lawyers with managerial authority
within a law firm to make reasonable efforts to establish internal policies and procedures
designed to provide reasonable assurance that nonlawyers in the firm will act in a way
compatible with the lowa Rules of Professional Conduct. See comment [1] to rule 32:5.1.
Paragraph (b) applies to lawyers who have supervisory authority over the work of a
nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is responsible for
conduct of a nonlawyer that would be a violation of the Iowa Rules of Professional
Conduct if engaged in by a lawyer.

[Court Order April 20, 2005, effective July 1, 2005]



Rule 32:8.4: MISCONDUCT

(b) commnt a criminal act ihat reﬂeﬁts adversely on the lawyer s honesty,
trnstwoﬁhmess, or ﬁmesg as a lawyer in ather respects*

(e) state or lmpiy an abmty to mfiuence :mprcper!y a govemment agency or
official or te achieve results by means that violate the Iowa Rules of Professional
Conduct or other law;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law; or

(g) engage in sexual harassment or other unlawful discrimination in the practice of
law or knowingly permit staff or agents subject to the lawyer’s direction and control
to do so.

Comment

law Paragraph (a), however does not prohiblt a lawyer from adv1smg a client
concermng action the client is legally entitled to take.

[2] Illegal conduct can reflect adversely on fitness to practice law. A pattern of repeated
offenses, even ones of minor significance when considered separately, can indicate
indifference to legal obligation.

[3] A lawyer who, in the course of representing a client, knowingly manifests, by words
or conduct, bias or prejudice based upon race, sex, religion, national origin, disability,
age, sexual orientation or socioeconomic status, violates paragraph (d) when such actions
are prejudicial to the administration of justice. Legitimate advocacy respecting the
foregoing factors does not violate paragraph (d). A trial judge’s finding that peremptory
challenges were exercised on a discriminatory basis does not alone establish a violation
of this rule. For another reference to discrimination as professional misconduct, see
paragraph (g).

[4] A lawyer may refuse to comply with an obligation imposed by law upon a good
faith belief that no valid obligation exists. The provisions of rule 32:1.2(d) concerning a
good faith challenge to the validity, scope, meaning, or application of the law apply to
challenges ef Iegai reguiatlon of the practzce of an

: ldin

it . The same is true of abuse of posmo 'ef pnvate trust such
as trustee, executor administrator, guardian, agent, and officer, director, or manager of a
corporation or other organization.
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[Court Order Apnl 2(} 2()05 effective July 1, 2005]
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STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 01-422 June 24, 2001
Electronic Recordings by Lawyers
Without the Knowledge of Al Partlcipants

A tawyer who electronically records @ conversation without the knowledge
of the other parly or parties io the conversation dogs not necessarily violate
the Model Rutes. Farmal Opinion 337 (1974) avcordingly is withdrawn, A
lawyer may nut, hawever, record conversations i violation of the faw in &
Jurisdiction thai forbids such conduer without the cousent of all parties, aor
faisely represent that o conversation is not being recorded. The Commitiee Is
divided as to whether a lawyer may record @ elisnt-lawyer conversalion
without the knowledge of the client, buf agrees that it is inadvisable to do s0.

1. Introduction

In Formal Opinion 337, this Committes stated that with a possible excoption
for conduct by law enfarcement officlals, a Jawyer ethically may not record any
conversation by electronic means withour the prior knawledge of all parties 1o the
conversation.? The position taken in Opinion 337 has been oritigized by a number
of state and locat sthics committess, and &t least one commontator has questioned
whether it survives adoption of the Model Rules of Profeasional Conduct? The
Commitiee has i : 3

s0 desoribe certain circumstances in whic
the Modet Rules.
in this opinion the o

K, 31T
1 HONOONSENSY

of the Model

1. ‘Formal Opinion 337 (August 10, 1974), in FORMAL AND INFGNMM. EThics

Opikions (ABA 1985), at 94,

2. In informal Opinion 1320 (May 2, 197%) {Raconsiderstion of Format Opinion
337), id. at 193, the Commitige declined o reconsider its view and additionally opincd
that a lawyer may not ethically direet an Investigator 10 tape rucord 2 conversation
without the knowlsdge of the other party.

3. C. WoLsrAM, MODRRN Leaal Briics (1986) §124.4.

This opinion ls basad on the Model Rulss of Professional Conduct and, to the extent indicated, the
predecessor Model Code of Prolesslonal Responsibily of the American Bar Assosiation, The laws,
court les, reguiations, codes of professionat waponsiblity, and opinions promulgeled In the indivig-
et jurisdictions ara controfiing.
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01-422 Formal Opinion 2

2. Reasons for Abandonment of the General Prolibition Stated in Opinion 337

Formal Opinion 337 was deeided under the Code of Professicnal
Responsibility, whioh incorporated the principle that a lawyer “ghould avold even
the apposrance of impropriety.”® That admonition was omitted a6 2 bagis for pro-
fessionat discipline nine yeavs later in tho ABA's adoption of the Model Rules of
Professional Conduot. Opinion 337 further stated, howover, that “eonduct which
involves dishonesty, Iruud, deceil or misroprosentation in the view of the
Committee olearly oncompasses the making of recordings without the consent of
afl partios.” The Model Code's prohibition against conduct involving doceit or
misrepresentation was proserved in Model Rule 8.4(c),” and thus we must consid-
er wheother that conclusion by the Commiitee in Opinion 337 is correot under the
Modet Rules.

Reception by state and local bar commitises of the principle embraced by
Opinion 337 has been mixed.3 Courts and commitiess in & number of states have
adoptod the position of the opinion.’ The State Bar of Michigan Standing

4. The subjeel is disousssd thoughtfully In David B. Jsbell & Lucantonio Salvi,
Ethical Responsibility of Lawyers for Decepilon by Undercover Invesilgniors qnd
Discrimination Testers: An Anglysis of the Provisions Prohibiting Misrepresentation
Under The Model Rules of Professlonal Conduci, 8 Gro. 1. Lecar Brnes 791
(Summer 1995). The ethics of supsrvising investigators who use “prelgxt” webniques
to gather information, ofien scsompanied by sceret slectronic veoording of conversa-
tions with their subjects,-aiso is disoussed In-Apple Corps, L. v. International
Colidctors Society, 15 F.Supp.2d 456, 475-76 (D.N.J. 1998). e e

*$. “Prior to Opinicn 337, the’ Commitide had interproted Canon 22 of the ABA
Canons of Profussional Lthios, which stated thas 2 lawyer’s conduct “should be char-
acterized by candot and- flmess,” W proscribe surveptitions taping of & osurt proseed-
ing of conversatlons with clionts, and of conversations with other lawyers. See
Informal Dacision C-450 (Attorney's Use bf Recording Device for Court Proceedings)
(December 28, [861), in 1 Invormal Brics Opnvions, at B1 (ABA 1975); Informal
Gpinion 1008 (Lawyer Tape Recording Telephone Conversation of Cliom Without
Client’s Knowledgo) (Oatober 25, 1967, fr 2 INvormal Etnics OriNONS, at 180
(ABA 1075); Informul Opinion 1009 (Lawyer Tupe Recording Telephone
Convorsatlon with Lawyer for Other Party) (Ovtober 25, 1967), id. av 182,

6. ForMAL AN Tupormar Brincs Ormiung (1983), a1 96,

7. Model Rule 8.4{¢) provides that it is professional miscanduet for o lawyer o
“engage in conduct involving dishonesty, fraud. deccit or misrepresentntion.”

8. Ethips oplnions on the subject prior to 1990 are disoussed in Mark Koshn, Note,
Attorneys, Participant Monitoring and Ethics: Should Atiorngys Be Able io

wreptitiously Racord their Convarsaifons?. 4 GEO. J, LeoAL Enncs 403 (1990).

9. See Mutter of Anonymous Member of So. Carolina Bar, 404 8,B.2d 13, 513
{8.C. 1991 Peaple v. Selby, 606 P.2d 45, 47 (Colo. 1979); Supreme Court of Texas
Professional Bthivs Commitice Op: 392 (Feb, 1978), ' '
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Committee on Professions! and Judictal Bthics initislly agreed with Opinion
337,10 but later found that the ethlos of nonconsensual recording should be con-
sidered on @ case-by-cese busis.!) The Now York State Bar adopted & per s¢ rule
condemning nonconsonsual recordings,}? while the New York City Bar recog-
nized excoptions 1 that position In the case of prosecutors ang defense counsel in
criminal investigations.!> The New York County Bar sore recontly opined that
revording of a conversation without the consent of the other party is o, in and of
itself, unethical .t .

In Virginia, a series of opinions condormed nonconsensual recerdings by or at
the direotion of lawyess,’s but the latest opinion on the subject found such con-
duet not to be unothioal when done for the purpose of a criminal or housing dis-
orimination invostigation. The Virginia Standing Committeo on Legal Bthics
noted there may be other factual situations in which the same result would be
renchod.'s Oklahoma, Utah, and Maine have rejeoted the broad prohibition of
Opinion 337, saying that nonconsensual recordings by lawyers are not unethival
unloss accompenied by other deceptive conduct.)” The District of Columbia also
found B per se ruls inappropriate,'® and Kansas has found surreptitious recording
by Sawyers to be “unprofessional,” but not unethical ¥ :

Criticism of Opinion 337 has ocourred in three areas. First, the belief that non-
consensual taping of conversations s iherently doceitful, smbraced by this
Committes in 1974, I8 not universally aceopted taday. The averwholming majori-

10. e Bar of Michigan Standing Committee on Professlonal and Judiciel Bihics
Inforinal Op, C1-20) (interproting the Code of Professional Reponsibility).

11, State Bar of Michigen Standing Commitiee on Profossional and Judlois! Btiics
Op. RI309 (Moy 12, 1998). :

12, New York State Bar Ass'n Committee on Professiona) Bthics Op. 328 (1974).

13. The Assoition of the Bar of the City of New York Committse on Professionel
and Judicial Bthics Op, 80-95 (1981},

14, New York Connty Lawyers® Ass'n Commitice on Frofessional Rshies Op. 696
{Seovet Recording Of Telephons Convorsations} (July 28, 1993)

§5. Gunter v. Virginta State Bar, 385 S.B. 24 597, 622 (Va. 1989); Virginia Legul
Ethios Op. 1324 (Reprosensing ¢ Cliems Within the Bounds of the Low: Attorney
Obtaining Non-Consensuul Tape Revordings From Clisni) (Feb. 27, 1990); Virginia
Legal Ethics Op. 1448 (Advising ClientfPotentia! Civil PiaintHT to Record Orel
Conversation With Unrepresented Potential Civil Dofondant) {(January 6, 1992}
Virginia. Legs) Bihios Op. 1635 (Aucmey’s Tape Resording Telephone Conversation
When Nat Acting tn Attorney Capacity) (February 7, 1995).

16. Virginia Logal Bihios Opinfon 1738 (Atternoy Participation In Blectronic
Recording Without Consent Of Party Being Recorded) (April 13, 2000).

17. Maino Proforsional Fthios Commission of fhe Bd, of Qverseers of the Bar Op.
168 (March 9, 1999); Utah State Bac Ethics Advisory Op, Commites No. 96-04 (July
3, 1996); Oklshoma Bar Ass'n Op. 307 (March 3, 1994), .

18, D.C. Bar's Legal Ethies Commitiee Op. 229 (Surreptitious Tape Recording By
Artomsy) (June 16, 1992).

19. Kansns Bar Ass'n Bthies Op. 96.9 (Secret Teps Recordings of Other Porsony by
Attorneys and Clisnts) (August 13, 1997).
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ty of stalgs permit recording by consent of anly ong party to the conversation.??
Surreptitious recording of conversations is a widespread practics by faw enforoe-
mont, private investigators and jousnalists, and the courts universally nocept evi-
denoe acquired by such technliques.?? Devices for the recording of talephone con-
versations on one's own phone readily are available and widely are used. Thus,
oven though recording of @ convetsation without disclosute may to many people
“uffend a sense of honor gnd fiir play,™?? it is questionablo whether anyone today
justifiebly relies on an expoctation that & conversation is not being recorded by
the other party, absent a spocial relationship with or conduot by that party induo-
ing & bellof that the conversation will not be recorded. ™

Sceond, there aro sirousnstances in which requiring disclosure of the recording
of & conversation may defest o legitimato and even nocossary sotivity, For that
veason, cven thoss authorities that have agread ‘with the basie proposition of
Opinion 337 bave tended to recognize numerous exceptions. The Sute Bar of
Atizona, for example, lsted four excoptions 1o the othical prohibition for such
things a8 documonting criminal uttcrances (threats, obscene calls, ete.); docu-
menting conversations with poiential withesses to protect against later pejury;
documenting conversations for self-protestion of the lawyer; and recording whon
“gpocifically authorized by statute, court rule or court order."3% Other ethics com-
mitteos have excepted rocordings by criminal defense lawyers, reasoning that the
commonly aceopted “law.enforcement exception” otherwise would give prosocu-
tors at unfalr edventage.s Exceptions also have been recognized for “westers” in
investigations of houging disorimination snd wrademark infringement26 And the
Ohlo Supteme Court, although finding nonoonsensual recordings by lawyers gen-
erally impermissible, has noted an exception for “extraordinary oirouinstances™ as
well as for investigations by prosevutors and criminal defenso lawyers.??

A degres of uncertainty is common in the application of rules of ethics, but an
othical prohibirlon that is qualified by so many varying exceptions and such fro-
quent disagreement as to the viability of the rule as & basis for'professional disol-
pline, i highly roubling. We think the propor approachito the question of logal
but nonconsensual recordings by lewycrs is not a gencral prohibition with certain

20. See infra note 30 and accompanying text.

24, £.g., Richardson v, Howard, T12 F.2¢ 319, 321 (Tth Cir, 1983 Miano v. AC &
R Advertising lnc., 148 F.R.D. 68, 88-89, af"d, 834 F.Supp. 632 (8 D. NY. 1993).

© 22. Maine Op. 168, supranote 17,

23, As dizenssed in Post S, fifie. the olient-lawyer relatienship may oreato « justifi-
able expootation that the lawyer will not record e cliont's conversation without the
knowiedge of the client.

24. Arizoas Op. No. 75-13 (June 11, 1975). .

25. $eq. e.g.. Boord of Profussional Responsibility of the Suprame Count of Temn,
Foemal Bthics Op. 86-F-tae} (July 18, 1986); Kontucky Bar Ass'n Op. E-270. (Jun:
1984),

26. Vivginia Legul Bthics Op, 1738, signa nore 16

27, Supreme Court of Ohio Board of Commissioners on Grlevences and Disvipline
Op. 97-3 (June 13, 1997),

i b
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exgepiions, but a prohibition of the conduct onty where it s socompanied by other
gircumstances that make it unethical,

The thisd major oriticism of Opinion 337 has beca that whatever its basis under
the Canong and the Modsl Code, it is not consistent with the approach of the
Mode! Rules. The Modet Rules do not.contain the. injuntion, of the Model Codo
that:Jawyers “should avoid even the appearahce of Hiipfopristy.” Furthermore,
anlike the Canons or the Code, the Model Rules don} direerly with “respoot for
rights of.third porsons” in Rule 4.4 That rule prosoribes only “means that have no
substantia] purpose othor than tu ombarrass, delay or burdon & third person,” and
“mothods of obaining evidence that violate the legal rights of such a person.”

If & lawyer records a conversation with no substantial purpose other than 1o
erbarrass or burden a third porson, the Iawyer has violuted Model Ruls 44, But
thera seoms np, reason fo_freat repording of conyersations any difforently in this
respgot from other methods of gathering avidence.2® The Coramitiee believes that
to forbid obtaining of evidence by nonconsensunl reoordings that are lawful end
consequently do Aol violate the legal rights of the person whose words are
unknowingly recorded, would be unfaithful o the Modal Rules as adopred.

3. Nonconsensual Recording In Violation of State Law

Federal law permits recording of & convorsation by consent of one party to the
conversation.2? Some states, however, probibit rocordings without the consent of
al} partics, ususly with an exception for law enforcement sotivities and occosston-
ally with other exceptions.3® Violation of such laws is a orivoinal offense, and may
subject the lawyer to civil liability %o persons whose conversations have been
recorded secretly.)) A lawyer who records & conversation in the practice of law in
violation of such & state statulo Bkely has violated Madsl Ruls 8.4(b) or 8.4(c) or
both. Rurther, becutise the state statute croates & right not to have one’s conversa-
tions recorded without consent, nonconsensual recordings of conversetions for the
purpose of obtaining ovidence would violate Mode! Rulo 4.4'3 proscription

28. Sirllarly, if a lawyor falsely siates that & conversation is not being recorded, th
tawyer likely hos violuted Model Rule 4.4°s probibition against knowingly msking
falso materia) statements of fuct to third persons, but agein thore weems nO roason 1o
treat the subjest of nonvensensual recarding differently from any other conduct when
it is not accompanied by misseprosentations w third psrsone. :

29. 18 U.S.C, § 251 1(2)4).

30. According to a 1998 law roview note serveying state seatutes, wrelve statas at
that time prohibited recording withowl vonsent of both parties to the convessation:
Californiz. Connectiewt, Delaware, Floride, Hlinvis, Maryland, Massachasstts,
Michigan, Montane, New Hampshive, Pennsylvania and Washington. Stacy L. Mills,
Note, He Wouldn't Listen to Me Before, But Now . . . ; herspousal Wiratapping and
an Analysis of Siate Wirctapping Statutes, 37 Branogs 1.7 415,429 end nn. {26,127
(Spring 1998}, Orogon law pewmils recording of ielephone conversations, but not in-
porson conversations, with one pasty’s consent, Or. Rev, Smt. § 165.340 (1999).

1. See Kimme} v. Goland, 51 Ca), 3¢ 202, 212 (Cal. 1990}, holding that s lewyer
is not immuae from tort Tiability for transoribing conversetions recorded by 4 client in
violation of California's two-party consent statute.
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agninst using "methods of obtaining svidence that vigiate the legal rights of [a
third] person 3

A lawyer confemplating nonconsensual recording of & conversation should,

_ therofors, take cars to ensure that he is informed of the relevant law of the juris-

diction in which the rocording ooous,
4, Ralse Denial That 2 Conversation Is Belng Recordod

Thet.a.lawyer.otay recprd a conversation with ancther porson without that per-
son's knowledge-and consens does not thean that & lawyet by state falsely that
the sonversation is not being recorded; To do so would likely violate Model Rule
4., which prohibits a lawyer from making  false statomont of waterial faci to &
third person. The distinction has been recognized by the Mississippl Supreme
Court, which held in Anarney M. v. Mississippi Bar® thal noheonsensual record-
ing of conversations by lawyers geverally is not & violation of ethionl rules, but
then held in Mississippl Bar v. Attorney ST that & lawyer who falsoly denfed to 8
third pofson that he was recording their telephone conversation fied violated the
prosoription of Rule 4.1 against false statements of muterial faot in the courss of
yopresenting & client. .

5, Undisclosed Recording of Conversativng With Clients

Whon a lawyer contemplatea recording a conversation with o olient without the
cliont's knawledge, sthical consldovations ariss that are not pretont with jespeat to
non-clients3 Lawyers owe to olionts, unliks third persons, a duty of toyalty that
wansconds the lawyor's convenience and interests. The duty of loyalty is in part
expressed in the Model Rules requiting preservation of confidentlality and commu-
nication with & client about the matier involved i the reprosentation. Whether the
Model Rulis that define and Implement theso duties psrmit a lawyer to rocord &
olient conversation without the client's knowledge is a quostion o which tho mem-
bers of this Committec are divided. The Commitioe is unanimous, however, in con-
cluding that it is atmost always adviseble for & lawyer to inform a client that a con-
versation Is being or may be recorded, before recording such a conversation.
Clients miust assume, absont agrdement 1o the contrary; that a Iawyer will
memorialize the cliont's communiéation in some fashion. But o tape recording
that captures the olient's exsst words, no matter how ili-considered, slanderous or
profane, diffors from & Jawyer's notes or dictated memorandum of the conversa-

- 32, That conclusion dogs nat, of course, apply to lawyers éngaged in lew onforoe-
raont whose activities are authorized by stato or faderal Taw. ‘

33, 621 So. 24 220, 223-24 (Miss, 1992).

34. 611 So. 2d 229, 23233 (Miss. 1993).

35, “A fundumontal Yistinction is invelved between clients, to whom lawyers owe
muny duties, and non-clionts, o whom Jawyers gwe fow dutivs.” ThE RUSTATEMENT
(THIRD) OF TiE Law Govarsng Lawynas, ¢h. 2, tople 1, Introduclory Note, at 128
(2000). . .

36. A lawyer may sarfsfy the need to inform a cliunt that thelr con versationa ere or
fizy be recorded by udvising the cllent, at the outget of the representation or any later
time, that the lawyer may follow this practice.
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tion. If the recording were to fall imo unfriendly hands, whether by inadvertont
distlosura or by operation of law )7 the damage or embamagsment to the olignt
would Tikely bo far greater than if' the same thing wore 1o happen 10 8 lawyer's
notes or memorandum of a client conversation.

Recordings of conversations may. of course, serve useful functions in the rop-
esontation of & client, Blestronic rocording saves the lawyer the gouble of teking
notes, nnd enswres an accurate reoord of the instructions or information imparted
by a olent. These beneficial purpases may weigh in favor of recording converaa-
tions, but thoy do not require that the recording be done ssoretly.

The relationship of trust and confidence that clients need to have with their
lawyers, gnd that s contemplatod by the Model Rules, likely would be under-
minad by & olient’s discovery that, without his knowledge, confidential cormunt-
catlons with his lawyer have beon recorded by the tawyer. Thus, whether or not
undisclosed recording of a olient convarsation is unsthicel, it is inadvisable except
in ciroumstances where the lawyer hus no reason to believe the client might
objoct, or whore exceptional circumstanves oxist, Bxoeptional oircumstances
might arise If the client, by his own acts, has forfeited the right of loyalty or confi-
dentiality. For example, therc is no ethical obligation 1o keep confidential plans or
threats by @ cliont to commit a criminal act that tho lawyer belicves is likely (o
resull in imminent death or substantial bodily harn. Nor is there an ethical obliga-
tion to kesp confidential information nocessary fo ssteblish & defonse by the
Tawyer to charges based upon conduct in whish the olient is involved. Those

mombers of the Committee who belisve that the Mode! Rules forbid a fawyer
from recording client conversations without the elient’s knowledge nonstheless
would recognize exoeptions in circumstances such as these.

Counclusion
fn swmemary, our conclusion arc as follows:

1. Where nontonsensual recording of conversations is permitted by the
law of the jurisdiction whore the recording cuours, @ lawyer does not
violate the Model Rules merely by recording & conversation without
the consont of the other parties to the conversation,

2. Where nonconsensual recording of private convessations is prohibited
by law in & pariicular jusisdiction, & lawyer who engages in such conv
duct in violation of that law may viclate Model Rule 8.4, and if the
purpose of the recording is 1o obtain evidence, also may vielate
Mods} Rule 4.4.

37, Though & olient-Jaweyer conversation ordinarily will be privileged, there are
sumorous ways in which disclosure of the resonding might nevertholess later be vum-
pelled by law, as in a situation whero the cliont is held to have waived the privilege, or
where & cout finds the erime-fraud exception is spplicshie. Parther, when a recording
Is made of an officer of a cliens corporation, the recording may beaeine the propurty of
an unfriendly successor in the case of o baskruptey, receivership, or hostile takeover.
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3. A lawyor who regords & conversation without the consent of & party
to that conversstion may not represcnt that the conversation is not
being recorded,

4. Although the Commitieo is divided o5 to whether the Model Rules
forbid & lawyer.from resording 8 conversation with & ciient concern-
ing the subjoct matter of the representation without the clent’s
Kknowledge, such conduot is, at the Teast, inadvisable.
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Opinion 83-16 (1982), concerning undisclosed tape recording by lawyers.

The Board is of the opinion that Formal Opinion 83-16 is correct and it hereby is
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~ including tape recording of conversations.
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Date of Oplnlon: 12/156/1882
Opinion Number: 83-16
Title: RECORDING CONVERSATIONS NOT PERMITTED WITHOUT CONSENT

Opiniore: Lawyers have more and more begun to take advantage of new technologies
¢ e on Professional Ethics &

Conduct of The Iowa State Bar Awoeiatio h

information of the members of the Bar, that opinion is printed here below:
With ¢ertain exceptions spelled out in this opinion, no lawyer should record any
conversation whether by tapes or othér electronic device without the consent or pnor
knowledge of all parties to the conversation.

Code of Professional Responsibility: Canons 1, 4, 7 and 9; Disciplinary Rule I-IIOZ(A)(4);
and Ethical Considerations 1-5, 4-4, 4-5, 7-1, 9-2 and 9-6.

Recent technical progress in the design and manufacture of sophisticated electronic
recording equipment and revelations of the extent to which such equipment has been used
in government office and elsewhere make it desirable to issue a Formal Opinion as to the
ethical questions involved.

Attorneys may desire to record conversatmns to which the following three classes of
persons may be party:

(a) Clients;

(b) Other attorneys with whom they deal;

(c) The public, including but not limited to, witnesses and public officials.

These would include conversations in which the attorney was not himself a party.

No prior Formal Opinion has been issued which deals directly with the problem. Informal

12/2/2008 1:39 PM
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Opinions have addressed the issue only in part.

Formal Opinion 150, issued in 1936, held that a prosecuting attorney could not ethically
use a recording of conversation between defense attorney and his client in evidence in the
prosecution of the defendant even though such recording was legally admissible at the
time of the opinion. The Committee based its holding in part on the duty of aftorneys in
public employ to avoid the appearance of impropriety. The opinion also stresses the
nature of the intercepted conversation (between the accused and his counsel) as to which
the attorney and client were entitled to confidentiality.

Informal Opinion No. C-480, issued in 1961, requires disclosure to the court and opposing
counsel before using a recording device in court.

Informal Opinion No. 1008, issued in 1967, holds that a lawyer may not make a recording
of a conversation with a client without previous disclosure.

Informal Opinion 1009, issued on the same day, makes a similar ruling as to conversation
with an attorney for the other party. This opinion cites Opinion 201 of the Michigan
Ethics Committee, Henry S. Drinker Legal Ethics, page 197, and New York City
Committee, Opinions 848 and 290.

So far as clients and other attornéys are concerned, the prior Informal Opinions make the
conclusion clear. Attorneys must not make recordings without the consent of these partiess
to the conversation. »

A survey of state opinions listed in the Digest of Bar Association Ethics Opinions reveals
the same pattern with only one opinion to the contrary; Texas Opinion 84, issued in
November of 1953 and published without comment in 16 Texas Bar Journal 701 (1953).
A recent New York State Bar Association Opinion (Opinion 328 issued 3-18-74) holds it
unethical for a lawyer engaged in private practice to record conversations with any
persons without their consent.

Authority as to recording by lawyers of conversations of "other persons,” except for the
New York Opinion just rendered, is scant, and the legal position is less clear. Federaland -
state laws and FCC regulations are in conflict and do not settle the ethical questions
involved.

Two California bar opinions, (Los Angeles Opinion 272 and California State Bar
Association Opinion 1966-5) held that because of the public policy adopted by the FCC
in requiring the use of the "beep tone” in order to inform all parties that a recording is
being made, and because a telephone user who violates FCC regulations may be enjoined
from such practice or may have his telephone service disconnected, it would be unethical
for an attorney to record a telephone conversation without the use of a warning device.

While the law is not clear or uniform as to recording by lawyers of conversations of
"other persons,” it is difficult to make a distinction in principle. If undisclosed recording is
unethical when the party is a client or a fellow lawyer, should it not be unethical if the
recorded person is a layperson? Certainly the layperson will not be likely to perceive the
ground for distinction.

12/2/2008 1:39 PM
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At least by analogy to Formal Opinion 150, secret recording by attorneys of conversations
of any persons is unethical even though legal under federal law,

Present Canon 9 of the Code of Professional Responsibility, A Lawyer Should Avoid
Even the Appearance of Professional Impropriety, expresses in general terms the
standards of conduct expected of lawyers in their relationships with the public, with the
legal system, and with the legal profession, for all attormeys.

DR 1-102(A)(4) of the Code of Professional Responsibility state that "A lawyer shall not
engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.” This
disciplinary rule is substantially equivalent to, but somewhat broader than, Canon 22 of
the former Canons of Ethics which imposed on an attorney an obligation to be candid and
fair "before the court and with other lawyers." Informal Opinions C-480, 1008, and 1009
rely on Canon 22,

Canons 1,4, 7, and 9, and Ethical Considerations all clearly express axiomatic norms for
attorney conduct. Each in the view of the Committee supports the conclusion that
lawyers should not make recordings without consent of all pames Ethical Consideration
EC 1-5, EC 4-4, EC 4-5, EC 7-1, EC 9-2 and EC 9-6 all state in various ways the conduct
to which lawyers should aspire. None would condone such conduct. The conduct
proscribed in DR 1-102 (A)4), i.e., conduct which involves dishonesty, fraud, deceit or
misrepresentation in the view of the Committee clearly encompasses the making of
recordings without the consent of all parties. With the.exception noted in the lagt
paragraph, the Committee concludes that no lawyer should récord ¥ any ‘coriversation
whether-bytapes or-other electronic device, without the consent or prior knowledge of all
parties to the conversation,

% "“‘
There may be extraordinary circumstances:in which the Attorney General of the United sreffr
States or the principal prosecuting attorney of state or local government or law
enforcement -aftorneys or officers acting under the direction of the Attomey General or
such principal prosecuting attorneys might ethically make and use sécret recordings if
actmg within strict statutory limitations conforming to constitutional requirements, This
opinion does not addregs such exceptions which would necessarily require examination
on a case by case basis. It should be stressed, however, that the mere fact that secret
recordation in a particular instance is not illegal will not necessarily render the conduct of
a public law enforcement officer in making such a recording ethical.-

Footnote. 1. Federal Law. It is not a federal offense to make secret recordings of
conversations without disclosure. Sections 2510-20 of the Omnibus Crime Control and
Safe Streets Act of 1968 were adopted specifically for the purpose of clarifying the
existing law governing the interception of wire and oral communications. Section 2511
provides:

"It shall not be unlawful under this Chapter for a person not acting under color of law to
intercept a wire or oral communication where such person is a party to the
communication, or where one of the parties to the communication has given prior consent
to such interception unless such communication is intercepted for the purpose of
committing any criminal or tortious act...(or) any other injurious act.” 18 U.S.C.A section

12/2/2008 1:39 PM
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2511,

Special provision is made for the recording of privileged communications in section 2517
(4) which states: ‘

"No otherwise privileged wire or oral communication intercepted in accordance with or in
violation of the provisions of this Chapter shall lose its privileged character.”

As interpreted by the Supreme Court in U.S. v. White, 401 U.S. 745 (1971) Section
2510-20 of the Omnibus Crime Control Act permits a participant in a conversation to
record a conversation and to use a device for transmitting the conversation to a third
party, or may consent to letting a third party use a device to overhear the conversation.
The Court stated that:

"Our opinion is currently shared by Congress and the Executive Branch, Title I1I
Omnibus Crime Control and Safe Streets Act of 1968, 82 Stat. 212, 18 US.C. Section
2510 et seg., and the American Bar Association. Project on Standards for Criminal Justice
Electronic Surveillance Section 4.1 (Approved Draft 1971)."

This statement is vulnerable in that it equates the very broad provision of Section 2510-20
with the ABA Project, Section 4.1, which pertains only to the use of electronic
surveillance by law enforcement officers.

Furthermore, Section 5.11 of the ABA Project recommended that *no ordet should be
permitted authorizing or approving the overhearing or recording of communications over
a facility or in a place primarily used by licensed physicians, licensed lawyers . . . unless
an additional showing as provided in Section 5.10 is made.”

However, the Court in White distinguished and refused to overrule Katz v, U.S,, 389 U.S,
347, which in effect required a search warrant before the F.B.I. could intercept a
telephone conversation.

Since only four justices joined in the reasoning of the plurity opinion, the question cannot
be considered closed so far as police cases are concerned.

2. State Jaws. The majority of the states follow federal law as to participant recording of
conversations, but at least ten states require the consent of all parties to the recording and
impose civil and criminal penalties for violation.

3. FCC Regulations, The FCC Regulations, in effect since 1948, require telephone
carriers to file tariffs with the Commission to the effect that:

1. Adequate notice be given to all parties that their conversation is being recorded,
2. That such notice be given by the use of an automatic tone warning device.

3. That the tone warning device be furnished, instalied and maintained by the telephone
company along specified technical guidelines, 11 FCC 1033, 1050, 12 FCC 1005,
1008(1947).
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These regulations are directed toward the telephone carriers, and do not make recording a
criminal offense. However, the telephone companies are legally bound by the regulations

which reflect the public policy adopted by the Commission concerning the tape recording
of private conversations, :

A carrier found in violation of the regulations is subject to a fine of $500 for each day of
continued violation, and an attorney who fails to use a "beep tone" device, is subject to
the discontinuance of his telephone service for violation of the telephone company's
tariff. There is no evidentiary sanction against the introduction at trial of recordings
obtained without the use of the "beep tone" device.

Banttaglia v, U.S., 349F.2d 556 (9th) Cir. (1965), cert. denied 382 U.S. 955 (1966).

The position of the FCC is also indicated by its issuance of an order forbidding the use by
private citizens of radio devices, which must be licensed by the Commission, to overhear
or record conversations unless all parties to the conversation have given the consent, 31
F.R. 3396 (1966).
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