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Presenter
Presentation Notes
Get a sense of who we are talking to. Ask what branch of government they work for – how many of you work for the Legislative Branch… Executive Branch? Outside Governor’s Office?

I’ve been the Ombudsman for almost 3 years. Prior to that, my main experience was 14 years as the Chief of Staff and legal counsel for the State Auditor’s office. 

Angie has been an Assistant Ombudsman with the office for 8 years.

Angie and I both graduated from Drake Law School, though at different times. In fact, half of the office has law degrees.
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Presentation Notes
Our goals for today are to give you a basic introduction to the Office of Ombudsman, including its origins. 
Angie will talk about the essential characteristics of the office and its jurisdictional limits. 
I will walk you through the basics of our complaint and investigative process.
Then Angie will discuss key cases that relate to our office.
And then we will discuss our latest stats, wrap up our presentation, and throw it open to you for any questions you may have.

But first…


State of lowa Office of Ombudsman
Ombuds-WHAT?

Strange names we’ve been called...

@“I didn't ask for your help | asked for the arms budman's help”

©Letter addressed to Ola Babacook | ), , /. Dla ‘.f;'giﬂc;{:@_ﬁ_ _

—— T —

@ Letter addressed to Ola Bobcat Miller

@®“the Amish men.”
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But first, when a lot of people hear about our office, their first question is, what the heck is an ombudsman?

We’ve been called some strange names over the years, some of which are based on the “Ombudsman” name, and some derived from the building we work in the Ola Babcock Miller building right across the street from here.

Strange names.

Any of you been to the Ola Babcock Miller building? I recommend you take a quick walk through it – cool building!

Yogi Berra: “No one ever goes to that restaurant anymore. It’s too crowded.” Kind of like us. No one knows who we are or what we do, but somehow we receive 6,000 complaints a year.


State of lowa Office of Ombudsman
What is an Ombudsman?

Swedish term - representative or agent ?‘

First Ombudsman — 1809 — Sweden . j

The term is gender neutral
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History of the Ombudsman

Ombudsman is a Swedish word, which literally translated means “representative” or “agent” and is gender neutral.

But where and when was the concept of the ombudsman really born?  Historians cite resemblances between the ombudsman and the “censors” in 17th century American colonies; the Roman tribune of the people; and even the Control Yuan of the Han Dynasty.

If we look at Sweden, since that is where the word originates, we find that in 1713, King Charles XII appointed a representative to keep an eye on the royal officials while he was out of the country.  This official would become known as the Chancellor of Justice.

The most widely accepted view, however, is that the first ombudsman was created in 1809 by the Swedish Parliament to oversee the royal officers and to report to the Parliament.  It is this office which inspired the establishment of ombudsmen in Finland, Denmark, Norway, and New Zealand, and which added the word “ombudsman” to the international vocabulary.



State of lowa Office of Ombudsman
Evolution of the Ombudsman in the U.S.

@Classical, legislative branch, general
jurisdiction

@Specialized jurisdiction, executive branch

@Long-term care ombudsman

®@O0rganizational ombuds
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Evolution of the Ombudsman in the United States
As the ombudsman institution has spread, it has changed and adapted to meet local conditions.  In the United States, some jurisdictions have established classical-style ombudsmen at the state and local governmental level, while others have created ombudsman officials who specialize in specific areas, such as corrections, education, long-term care.  

Many of these ombudsmen are established in the executive branch, and while they may lack the formal, structural independence possessed by classical offices, most are able to function autonomously.  The key difference between an ombudsman and an executive complaint officer is the degree of independence and neutrality that the official possesses.

The title “Ombudsman” has gained popularity in both the public and private sectors to describe various types of problem-solvers.  Two major variations of the traditional ombudsman have developed in the United States.  The first group consists primarily of the long-term care ombudsmen, required by federal law to be established in each state, who by definition serve as advocates for patients in long-term care facilities.  However, many long-term care ombudsman offices conduct their investigations of complaints impartially, with no presumption that the complaint is valid.

The second group, and one that is growing steadily, primarily within the federal government, college and university, and private sectors, are commonly referred to as “organizational ombuds.”  “Organizational ombuds” generally handle internal, organizational disputes, rather than complaints against the agency from persons outside the organization, and generally do not conduct investigations.  Iowa, Iowa State and Grinnell


State of lowa Office of Ombudsman
Classical Ombudsman Model

An independent, nonpartisan officer of the

legislative branch of government with broad
jurisdiction over governmental agencies and
officials. This enables the ombudsman to be

independent of the agencies under his or her
jurisdiction.
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The Classical Ombudsman

In its classical form, certain characteristics make the ombudsman unique among complaint-handling agencies.

As envisioned, the ombudsman is an independent, nonpartisan officer of the legislative branch of government with broad jurisdiction over governmental agencies and officials.

This enables the ombudsman to be independent of the executive agencies under his or her jurisdiction and identifies the ombudsman’s investigative role as an extension of the power of legislative oversight.

Examples of legislative ombudsman office - Hawaii (like Iowa), Arizona (state agencies only, with some exceptions and excludes prisons), Alaska (state agencies), Nebraska (state agencies plus jails at the local level).    Michigan has legislatively established Children’s Ombudsman and Prison Ombudsman in the legislative branch.



State of lowa Office of Ombudsman
Origin of the lowa Ombudsman

**The first ombudsman position was created by Governor Robert D.
Ray in 1970 as a two-year pilot project funded by a federal grant.

**In 1972, the Office of Ombudsman was created by statute as a
legislative agency (lowa Code Chapter 2C).




State of lowa Office of Ombudsman
Origin of the lowa Ombudsman

“The ombudsman is the people’s hope for unraveling the red tape,
for remedying the oversights, and repairing the injustices of
governmental bodies.”

Honorable Robert D. Ray
Condition of the State, 1972
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Presentation Notes
During the 1972 State of the State address, the year the Ombudsman’s office was permanently established, Governor Robert Ray commented, 

“The ombudsman is the people’s hope for unraveling the red tape, for remedying the oversights, and repairing the injustices of governmental bodies.”

Now I’m going to turn it over to Angie to talk about the four essential characteristics of a classical ombudsman.


State of lowa Office of Ombudsman
Four Essential Characteristics

@Independence
®@Impartiality
@ Confidentiality

@®@Credible Review Process
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Presentation Notes
ANGIE

The United States Ombudsman Association, or USOA, has a breakdown on their website of the four essential characteristics of a classical Ombudsman, which include….




State of lowa Office of Ombudsman
Four Essential Characteristics - Independence

@A core defining principle of an effective and credible
ombudsman

@®@Free from outside control or influence in structure,
function and appearance

®@Enables the ombudsman to be an impartial critic
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Independence 

Independence is a core defining principle of an effective and credible Ombudsman.  The ombudsman’s office, in structure, function and appearance, should be free from outside control or influence.

The Ombudsman should be appointed by an entity that is not subject to the Ombudsman’s jurisdiction.  

In Iowa, that is why it is so important we are part of the Legislative Branch. The Ombudsman is appointed by a constitutional majority of the Senate and House.  This shields the Ombudsman from retaliation when investigating complaints against Executive branch agencies and local governments - the government entities under our jurisdiction.  

This independence affects the perception of both the complainants that utilize our services and the agencies we deal with.   

And this independence afforded to us in our Chapter 2C, allows the ombudsman the discretion to accept or decline complaints, or self-initiate an investigation. 


State of lowa Office of Ombudsman
Four Essential Characteristics - Impartiality

@The heart of the ombudsman concept

@Instills confidence in both the public and agencies that
complaints will receive a fair review

@Encourages all parties to accept the findings and
recommendations
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Impartiality - Ensure that complaints are given a fair review. Not advocates.

Impartiality is at the heart of the ombudsman concept.  The ombudsman should receive and review each complaint in an objective and fair manner, free from bias, and treat all parties without favor or prejudice.  We are not the complainant's advocate.  

If the Ombudsman is not seen as impartial, complainants won’t seek our assistance, and agencies won’t accept our criticisms or recommendations. 

Iowa Code § 2C.7 helps ensure this goal.  Neither I nor my staff are allowed to hold another public office, be employed by another agency over which my office has jurisdiction, or be active in partisan politics.  

And we are a non-partisan agency.  

This standard instills confidence in the public and agencies that complaints will receive a fair review, and encourages all parties to accept the ombudsman’s findings and recommendations.

1.  We use “impartial” instead of “neutral”

2.  “Neutral” is like a mediator, who takes no position, or should take no position, toward either party in a dispute.

3.  “Impartial” is like an arbitrator, whose role is to make a determination in a dispute based on the evidence and facts presented.



State of lowa Office of Ombudsman
Four Essential Characteristics - Confidentiality

@A key tool of the ombudsman

@®@Ombudsman should have the privilege and discretion to
keep confidential or release any information related to a
complaint or investigation

@®@Ombudsman should not be compelled to testify or release
records
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Confidentiality is one of the Ombudsman’s key tools.  

Iowa Code § 2C.8 covers confidentiality in more detail, but it’s an important tool for us that ensures we have maximum access to information and can paint a more complete picture of events surrounding issues we investigate. You can’t get that complete picture without candor, and you can’t get candor without confidentiality. Keeping information and sources confidential leads to more candor from both agencies and whistleblowers because they know we can protect them as sources.

Complainants may bring matters to the Ombudsman that are confidential by law, delicate or about which they wish the Ombudsman to do nothing. Ombudsmen have the power to maintain the confidentiality of complainants where that is needed. 

Ombudsmen have the discretion to make investigations public along with other information that does not violate confidentiality requirements in law or disclose the complainant’s identity without authorization.

[Optional] While this is a state law, it’s been recognized by at least one federal court. Here is a quote from that opinion that encapsulates the notion of confidentiality: “The office cannot compel citizens and other whistle-blowers to come forward; they must choose to do so. Thus, anything which chills a citizen's willingness to come forward limits the office's effectiveness in the long run and may restrict the spectrum of available information … If state officials become less candid when contacted by an ombudsman out of fear that any admission might be used against them in a subsequent legal action, the power of the office to solve problems will diminish.”



State of lowa Office of Ombudsman
Four Essential Characteristics - Credible Review Process

@Defined and transparent processes
@Our processes promote respect and confidence

@This standard is necessary for the work of the ombudsman
to have value and to be accepted by all parties to a
complaint
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Credible Review Process – 

All of our processes should be defined and transparent, including how complaints are made, received, and acted upon, including the scope and manner of investigations. That process is outlined in Iowa Code chapter 2C, our Administrative Code, and on our website. Assistant Ombudsmen are trained to go through that process with complainants, including setting expectations about the services the office can and can’t provide. 

People know what they can expect when they call our office – we set expectations for complainants and ensure they know that we are not going to be arbitrary in the way we handle complaints; talking about the details of the process and having multiple eyes on the complaint. This helps minimize errors and reduce the possibility of bias impacting a case.

We also have an appeal process for complainants. 

Credibility – want our recommendations and findings to have maximum impact and we can’t do that if we are perceived as arbitrary.


State of lowa Office of Ombudsman
Ombudsman Staff

»Ombudsman

» Deputy

» Legal Counsel

»12 Assistant Ombudsman (Investigators/Intake)
»2 Front Office Staff
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BERNARDO

My office has 17 staff.


State of lowa Office of Ombudsman
Ombudsman Functions

Four Main Functions:
@®Front Desk — Screen and route calls.
®@Intake — Field complaints. Provide assists or information.

@Investigation — Investigate complaints. Make conclusions and provide
suggestions to agencies.

®Reports — Letter reports vs. public reports.

Each function has a consistent process that Ombudsman staff follow to
ensure a consistent result.
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We will be talking about the intake process, investigations, and reports in greater detail later in the presentation.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction

@ Executive branch agencies
@ Local Governments (counties, cities, townships, school districts, etc.)

N_ t the Legislative Branch

ot the Governor’s Office

ot the lowa Courts

ONot employer/employee issues

ONot issues between private entities
ONot federal government

2 ZEE
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I mentioned we have the jurisdiction to investigate administrative actions of agencies. We talked about administrative actions. Now let’s talk about agencies. Our jurisdiction includes executive branch agencies and local governments – Not the legislative branch. Being a legislative (and not executive) branch agency gives my office the independence necessary to investigate executive branch agencies as well as local governments without fear of reprisal.

Other entities we don’t have jurisdiction over include…

We will be sharing more about non-juris complaints later in presentation.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction

“Administrative action” - Any policy or action taken by an agency or failure to act pursuant to
law. §2C.1(1).

Agency employee’s employment relationship is exempted. §2C.9(1).

a. Exception for complaints from a state employee, not in merit system or covered by a collective
bargaining agreement, who alleges adverse employment action taken against the employee as a
“whistleblower.” §2C.11A.

b. Adverse employment action includes discharge, suspension, demotion, reduction in pay, or
not getting an appointment, promotion, or other advantage in a position. §70A.28(2) and (5A). 0,
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Presentation Notes
We will talk more about whistleblower complaints in a few slides.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction

Issues for investigation include administrative actions which might be:

v’ Contrary to law or regulation;

v" Unreasonable, unfair, oppressive or inconsistent even though in accordance with law;
v Based on a mistake of fact or arbitrary in the determination of facts;

v Based on improper motivation or irrelevant consideration; or

v' Unaccompanied by an adequate statement of reasons. 82C.11.

In addition to addressing specific complaint, can conduct more systemic reviews of
agency procedures and practices. 82C.11.
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There’s a broad range of actions that would be in our wheelhouse to investigate. That includes actions that are

Contrary to law or regulation;
Unreasonable, unfair, oppressive or inconsistent even though they’re legal;
Arbitrary or based on a mistake of fact;
Based on improper motivation or irrelevant consideration; or
Lacking an adequate reason for the action.

We’re also on the lookout for systemic issues and have the authority to look into those, in addition to dealing with individual complaints.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction

v' Unreasonable, unfair, oppressive or inconsistent even though in accordance
with law

“You will never understand bureaucracies until you understand that for
bureaucrats procedure is everything and outcomes are nothing.”

--Thomas Sowell (Stanford University economist)
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I want to focus for a moment on the concept of unreasonableness, unfairness, and why we would focus on these things if an agency is otherwise following Iowa law and policies.

Economist Thomas Sowell said “You will never understand bureaucracies until you understand that for bureaucrats procedure is everything and outcomes are nothing.” Now, that’s a harsh statement, but it makes a good point – and something governments should guard against. Results matter – not just process. And the Ombudsman’s office is designed to identify situations where the government agency’s actions followed the process but still led to an unreasonable or unfair result. We can help agencies see these situations and adjust accordingly.

An example of this is a series of prison complaints our office received is concerning disciplinary sanctions received by inmates found to be in possession of K2. “Some evidence” standard is very low, not a preponderance or beyond a reasonable doubt. ALJ found them guilty and sanctioned them to 365 days no communication privileges – including mail, O-mail, visits, and telephone.

Rights of prisoners – although within the bounds of policy, inmates have some constitutional rights. We found the communication privileges sanction was unreasonable and unfair.

Now I’ll turn it over to Angie to talk about our jurisdiction.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction — Specialty Topics

Whistleblower

"l]owa Code Chapter 2C.11A authorizes the Ombudsman to investigate
whistleblower complaints under certain circumstances:

The office of ombudsman shall investigate a complaint filed by an employee who is not
a merit system employee or an employee covered by a collective bargaining
agreement and who alleges that adverse employment action has been taken against
the employee in violation of section 70A.28, subsection 2. A complaint filed pursuant
to this section shall be made within thirty calendar days following the effective date of
the adverse employment action. The ombudsman shall investigate the matter and
shall issue findings relative to the complaint in an expeditious manner.
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ANGIE

We will be sharing more about non-juris complaints later in presentation.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction — Specialty Topics

Whistleblower jurisdiction requirements:

v'State employee.
v'Not covered by a collective-bargaining agreement.
v"Non-merit employee.

v'Suffered an “adverse action” (discharged, denied appointment, denied
promotion, denied any advantage).

v'Blew the whistle to state lawmaker, the Ombudsman, any public official or law
enforcement agency.

v'Complaint made to Ombudsman within 30 days of adverse action.
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We will be sharing more about non-juris complaints later in presentation.


State of lowa Office of Ombudsman
Ombudsman Jurisdiction — Specialty Topics

School Violence

O House File 604 authorized the Ombudsman to investigate complaints about
school violence. This was codified under lowa Code Chapter 2C.9 and
effective July 1, 2023.

O The complainant must be an individual who hold a license, certificate,
authorization, or statement of recognition issued by the Board of Educational
Examiners.

0 Ombudsman must provide the results of the investigation to the lowa
Department of Education and the lowa Board of Educational Examiners.
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See annual report.

Our office can help complainants navigate the complexities of the administrative process. We can make referrals and provide contact information to the state agency best able to assist with the complaint depending on the type of complaint and where the complaint currently stands in the process.  We can also help if complainants are having a difficult time getting updates or responses to their complaints from the school districts or the state agencies involved in taking complaints of this nature.  We are often able to speed up official responses from agencies.  

Once a complainant has exhausted their remedies through the school district and the available state agencies, our office can review government agencies’ actions in investigating and resolving the complaints to determine whether a government agency’s actions are contrary to law or rule, unfair, or unreasonable.



State of lowa Office of Ombudsman
Ombudsman Jurisdiction — Specialty Topics

School Violence Case Examples .

O Teacher violence

O Other student violence

O Non-juris request
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Teacher violence: story in the media about a metro elementary school special education teacher abusing a disabled student in the spring of 2023. Complaint came to our office right after the law change, and at that point, the matter was still being considered by the Iowa Board of Educational Examiners. BOEE ultimately found that the administrators who handled the incident, and the special education teacher accused of hurting the child likely violated Iowa law. The AG’s office is not taking over the prosecution of their case. Separately, complainant and family of student have filed lawsuits.

Student violence: contacted by a family member of a student concerning another student in the 6th grade who was prone to physical violence (mentioned that student had assaulted a school employee and principal) and damaged the classroom. C was first referred to the school board and he also indicated to our office that he filed a complaint with the AEA.

All school complaints, including but not limited to student behavior, teacher behavior, safety concerns, curriculum or book concerns, policy or procedures issues, disciplinary matters, or special education needs should be taken to the local school district first in the following order:
School building staff including the principal, vice principal, counselor, or equity coordinator depending on the issue.
The superintendent of the district.
The school board.
The local law enforcement department if there are allegations of a crime.

Non-juris requests: principal in a small school district contacted our office about issues they are having with a student, including assaultive behaviors towards staff, exposing himself in the classroom, and urinating on the floor. The principal explained that they were having difficulty controlling the student and the administration did not believe that they could appropriately address the student’s needs and there were concerns about liability. Principal was hoping that our office could grant permission for the school to remove the student from the classroom, but we explained that this is not a function of our office. We referred the principal to the school attorney, who had not yet been consulted. 



State of lowa Office of Ombudsman
Complaint and Investigative Process

* Intake

* Preliminary Review and Inquiry
* [nvestigation

* Notice

* Recommendations

e Published Reports

* Legislative Recommendations

e Refer for Criminal or Disciplinary Action
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Overview – we will be diving into the majority of these processes later in the presentation.

Describe:
How we receive complaints (phone, letters, online submissions, email, walk-ins).
Intake staff
Review of jurisdiction, timeliness, etc.
Assist cases (not full-blown investigation)
Non-complex, shorter cases stay with intake, otherwise transfer to non-intake
Letters assigned, investigated
Investigation process (information gathering stage, reviewing law, policy, case law, communication with agency)
Unless larger investigation, give notice to complainant and agency (unless not contacted) after conclusion of investigation.
Larger investigations could involve interviews, site visits, formal information requests through subpoenas

Open line of communication with Legislative leadership, depending on what the recommendation is, we would figure out the best way to share this.


State of lowa Office of Ombudsman
Complaint and Investigative Process

Reasons for Declining Further Inquiry... §2C.12

* Another remedy or channel of complaint is available
e Qutside the Ombudsman’s authority

* Not directly affected

e Trivial, frivolous, vexatious, or not made in good faith
e Other complaints more worthy

* Insufficient resources

* Not timely
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Complainant is involved in a lawsuit on the same issue or is using the Ombudsman’s office as a discovery tool.


State of lowa Office of Ombudsman
Complaint and Investigative Process

Reasons for Declining Further Inquiry... §2C.12

Outside the Ombudsman’s authority common examples:

»lowa Courts

» Employer/Employee
» Private Entities

» Federal Government
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Provide examples of non-juris complaints we receive frequently:
Issues with private, court-appointed attorney
Issues with judge’s ruling, CINAs/TPRs
Employee issue such as decision to demote or terminate (non-whistleblowing cases)
Issues with private companies such as Media-Com
Issues with federal agency, such as HUD / Section 8 housing issues


State of lowa Office of Ombudsman
Complaint and Investigative Process

Reasons for Declining Further Inquiry... §2C.12

Outside the Ombudsman’s authority interesting examples:

» Cigarette run

> Bar bet

»\War of the roses
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Provide examples of odd-ball non-juris examples:
Request from gentleman for our office to go to a gas station and buy him cigarettes.
Out-of-town visitors confused and asked how to properly pronounce Des Moines, involving our office in a friendly bet at a bar.
Complainant reached out to our office because he had concerns that his neighbor was poisoning his roses on purpose. C wanted our office to come to his home to test whether or not his roses had been poisoned.


State of lowa Office of Ombudsman
Complaint and Investigative Process

Access to Information — 2C.9(4)

Ombudsman can:
v Examine any and all records and documents,

v" Enter and inspect premises within any agency’s
control, and

v" Attend proceedings and hearings.
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BERNARDO

After accepting a complaint for investigation, one of the first steps is gathering information.

“All access pass” through information/documentation requests, interviews.


State of lowa Office of Ombudsman
Complaint and Investigative Process

CONFIDENTIAL

Access to Information
OThis includes confidential records and proceedings.

OConfidential records maintain their confidentiality, and the same policies
and penalties apply to the Ombudsman.

OAn agency can deny access if it can show it would violate federal law or
result in the denial of federal funds to the agency.
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The Ombudsman may keep complaint and investigative files confidential, except the general assembly or a standing committee, or governor may require disclosure.  §2C.8.
 
2.  Must maintain confidentiality of confidential records provided by agencies.  §2C.9(3). Cannot be compelled to testify in any court regarding any matter involving the exercise of official duties. 
 
3. §2C.20.  (Have been denied access to certain information (mental process privilege).)

Angie will talk about this more when she goes over the case law related to confidentiality – particularly the Shabazz case. 
4.  Shabazz v. Scurr, 662 F.Supp. 90 (S.D.Iowa 1987)
Limited privilege under federal law that Ombudsman could assert to prevent a former employee from disclosing complaint and investigative communications he had received while employed.  The limited privilege did not extend to the former employee’s general knowledge or expertise, even though he may not have been able to gain that expertise without the benefit of protected communications.



State of lowa Office of Ombudsman
Complaint and Investigative Process

Subpoena Power

The Ombudsman may issue a subpoena to
compel any person to appear, give sworn
testimony, or produce documentary or other
evidence relevant to a matter under inquiry. 2C.9(5).
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If we have trouble accessing information, can utilize a friendly subpoena.


State of lowa Office of Ombudsman
Complaint and Investigative Process

Penalty for Obstruction

A person who willfully obstructs lawful actions of Ombudsman or staff or
misleads or attempts to mislead them during an inquiry is guilty of a
simple misdemeanor. §2C.22.




State of lowa Office of Ombudsman
Complaint and Investigative Process

Investigative Agency

@®@An Ombudsman investigation only discovers facts. It is not a contested
case and does not adjudicate rights, privileges, or duties.

@A subject is not entitled to a preinvestigation hearing as a matter of due
process. See Citizens’ Aide/Ombudsman v. Rolfes, 454 N.W.2d 815 (lowa
1990).
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We will share more on the Rolfes case later.

We make findings and recommendations, but our recommendations are not binding on any agency.


State of lowa Office of Ombudsman
Complaint and Investigative Process

Providing Notice

*Oral or written

*Formal or informal




State of lowa Office of Ombudsman
Complaint and Investigative Process

Post-Investigation

v"Make Recommendations

v'Publish Report - 2C.15

v Legislative Recommendation - 2C.16

v'Referral for Criminal or Disciplinary Action - 2C.19




State of lowa Office of Ombudsman
Complaint and Investigative Process

Published Report

WHY?
O Systemic issue
O Significant issue

HOW?

O Copy to Agency
O Agency response
O Response included in report
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We published a couple of reports last fiscal year, and we are finalizing one for publication before 2024 is out.

Why do we publish public reports? Raise awareness of significant and/or systemic issues. Sometimes it is useful when we reach an impasse with a government agency and would like to put some public pressure to bear on the issue in an effort to get the problem solved. Local government reports also provide us with the opportunity to share one local government’s experience for the benefit of other similarly situated governments.

What’s the process for issuing a public report?


State of lowa Office of Ombudsman
Case Law

Shabazz v. Scurr, 662 F.Supp. 90 (S.D.lowa 1987)

The Ombudsman intervened in a lawsuit to stop a former employee from
testifying about information related to an inmate’s death. The court held a
limited privilege existed under federal law that the Ombudsman could assert
to prevent the former employee from disclosing in court the complaints and
investigative communications he received while employed.

However, the limited privilege did not extend to his general knowledge or

expertise, even though he may not have been able to gain that expertise
without the benefit of protected communications.
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ANGIE

Former employee of the office was subpoenaed to testify in a lawsuit relating to information the former employee knew about through the course of his employment, concerning an inmate’s death. 


State of lowa Office of Ombudsman
Case Law
Shabazz v. Scurr, 662 F.Supp. 90 (S.D.lowa 1987)

Impact — Protected Communications:

O The Ombudsman can assert a limited privilege to prevent a former
employee from testifying in court concerning certain information the
employee received while employed in the office.




State of lowa Office of Ombudsman

Case Law
Citizens’ Aide/Ombudsman v. Rolfes, 454 N.W.2d 815 (lowa 1990).

The Ombudsman sought enforcement of a subpoena issued to a sheriff, who
was being investigated for alleged misuse of government property and
violations of the gift law. The district court granted the sheriff a protective
order, after concluding the investigation was a “contested case” under the
lowa Administrative Procedure Act and the Ombudsman had not complied
with the contested case procedures.

The lowa Supreme Court reversed, saying the investigation is not a contested

case, primarily because it does not determine the sheriff’s legal rights, duties,

or privileges. The court also concluded the investigation was proper and the

ﬁheri.ff was not entitled as a matter of due process to a preinvestigation
earing.




State of lowa Office of Ombudsman
Case Law
Citizens’ Aide/Ombudsman v. Rolfes, 454 N.W.2d 815 (lowa 1990).

Impact — Subjects Not Entitled to Due Process:

O Ombudsman’s investigation does not involve adjudication of legal
rights, duties or privileges, only the discovery of facts related to the
investigation.

O As aresult, investigations are not considered “contested cases” under
the lowa Administrative Procedure Act, and subjects are not entitled,
as a matter of due process, to a preinvestigation hearing.



Presenter
Presentation Notes
Due process rights people think they are entitled to in a contested case do not apply with our investigation. 
An Ombudsman investigation only discovers facts.  
It is not a contested case and does not adjudicate rights, privileges, or duties.  


State of lowa Office of Ombudsman
Case Law
Citizens’ Aide/Ombudsman v. Grossheim, 498 N.W.2d 405 (lowa 1993).

The Ombudsman sought to enforce a subpoena requiring prison officials to
provide a copy of a videotape of an inmate incident at the state penitentiary.
The district court issued a protective order which allowed the Ombudsman to

view the videotape at the corrections office, but prevented it from obtaining its
own copy.

The lowa Supreme Court reversed, saying the Ombudsman had good reasons to
have a copy and was entitled to the presumption it would uphold its statutory
duty to maintain the confidentiality of the videotape. The court found prison
officials had failed to articulate reasons why the videotape was irrelevant to the

invkestigation or why giving the Ombudsman a copy would increase any security
risk.




State of lowa Office of Ombudsman
Case Law
Citizens’ Aide/Ombudsman v. Grossheim, 498 N.W.2d 405 (lowa 1993).

Impact — Presumption to Maintain Confidentiality:

O Ombudsman can review agency information outside of the
geographical bounds of the agency.

O Ombudsman was entitled to presumption to maintain the
confidentiality of information and protect the integrity of the
evidence.




State of lowa Office of Ombudsman

Case Law
Citizens’ Aide/Ombudsman v. Miller, 543 N.W.2d 899 (lowa 1996).

The Ombudsman sought enforcement of a subpoena to the Board of Mortuary
Science Examiners to produce its investigative files on a complaint about a licensee.
The Board had refused to provide the files, claiming its statute made the files
confidential and made no exception for the Ombudsman. The Ombudsman
contended its own statute gave it broad access to agency records, including any
confidential records not exempted under its statute. The district court agreed with
the Ombudsman.

The lowa Supreme Court affirmed, saying the seemingly conflicting statutes could be
interpreted to give effect to both provisions. The court recognized the Ombudsman
must have broad access to agency records to fulfill its role as a “watch dog.” It noted
the Board’s records will maintain their confidential status in the Ombudsman’s hands,
which would protect the files from disclosure to other officials and the general public.




State of lowa Office of Ombudsman

Case Law
Citizens’ Aide/Ombudsman v. Miller, 543 N.W.2d 899 (lowa 1996).

Impact — Reconciling the Power of Investigation and Right to
Confidentiality

O Ombudsman has statutory authority to access investigative files of
licensing boards which are otherwise privileged/confidential by law.
» In order to fulfill its role, the Ombudsman must have widespread access

to agency records.
» The licensing boards’ files will continue to maintain their confidential

status with the Ombudsman.
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Presentation Notes
Somewhat of a point of frustration for our office in the licensing board complaints we receive such as this one, we have information in our possession that would help with closure for the complainants; however, we cannot communicate it back to the complaints – look into processes, determine whether there was a thorough review of the complaint, but we can’t communicate to the complainant any of our findings and details of the investigation. Can’t give the complainants the answers they are looking for – why it is important to set the expectations at the beginning.


State of lowa Office of Ombudsman
Case Law

g(j)'{lgsz of Citizens’ Aide/Ombudsman v. Edwards, 825 N.W.2d 8 (lowa

The Ombudsman found evidence of improEIer influence by an agency official on an
Administrative Law Judge’s (ALJ) decision. Howeuver, aFency officjals and their attorney
refused to allow the Ombudsman to interview the ALJ, arguing that the Ombudsman

S

u
Ic?cked the authority to ask questions about the ALJ’s thought process in reaching her
ecision.

The lowa Supreme Court ruled that a common-law “mental-process privilege” does
exist, but decided that the privilege did not apply in this particular case because the
Ombudsman had made “a strong showing of ... improper behavior” by agency officials
involved in the discipline decision. The court said it “cannot condone” such “troubling
communications between the agency official and an ALJ “whose independence is

statutc|>,r,ily mandated, particularly when the warden himself is to hear the inmate’s
appeal.




State of lowa Office of Ombudsman

Case Law

Office of Citizens’ Aide/Ombudsman v. Edwards, 825 N.W.2d 8 (lowa
2012).

Impact — “Mental Process Privilege” Allowed:

O Although the ALJ is an employee of a state agency and subject to the
Ombudsman’s investigative authority, an ALJ is serving in a quasi-
judicial capacity and may assert the “mental process privilege”.

O Absent a strong showing of bad faith or improper behavior, an ALl is
protected from compelled testimony as to the ALJ’s thought
processes behind a decision




State of lowa Office of Ombudsman
Case Stats

Source: FY24 - Number of Cases Opened FY14 - FY24

Ombudsman Annual “00
Report 5000

ombudsman.iowa.gov | *%®

3000
2000
1000

0
FY14 FY15 FY16 FY17 FY18 FY19 FY20 FY21 FY22 FY23 FY24



Presenter
Presentation Notes
BERNARDO

https://ombudsman.iowa.gov/

State of lowa Office of Ombudsman
Case Stats

FY 2024 — 5,715 cases — Case Breakdown:
®@Department of Corrections — 29%
@State Government — 24%

@ County Jails — 18%

@Local Government — 18%

@®@O0ther —11%
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Presentation Notes
Here are some case stats from the Fiscal Year 2024 Annual Report, which will be coming out either tomorrow or early next week. By the way, I encourage you to skim through it when it comes out. It provides a good flavor about what Iowans are complaining to us about and what we’re doing about it, which I would think could be interesting to you in your roles. We also have some good information about our office, including cases stats. Here’s an example which will be included in this year’s annual report. This chart shows we opened just almost 6,000 cases in Fiscal Year 2023, versus 4,000 in Fiscal Year 2014.



State of lowa Office of Ombudsman
Conclusion and Resources

Referring Complainants to the Office of Ombudsman

@ Contact the Ombudsman directly (no proxies).
®Remember, we are not advocates for complainants.

@But we will advocate for a fair process.

@®@We can also help connect citizens to services.



Presenter
Presentation Notes
As Yogi Berra once advised, “Never answer an anonymous letter.”


State of lowa Office of Ombudsman
Conclusion and Resources

What to expect if we contact you:

@®We may contact you as a courtesy before or after a referral.
®We may contact you with a request to assist a complainant.

®We may contact you with subject-matter questions to obtain
clarifying information.



Presenter
Presentation Notes
Anxiety-producing moment. But don’t panic! Remember the statutory oversight role we’re playing as we reach out.

Often we just verify that you acted appropriately relating to the complainant. 

But when we do find that something went wrong, wouldn’t you like to know? Our mission statement is “Making good government better,” and that is the lens through which we look at all of our interactions. We’re an important feedback loop for state and local government, and our aim is to help agencies continuously improve.

What to expect (see slide).

But help us do our job by providing direct answers to direct questions.


State of lowa Office of Ombudsman
Conclusion and Resources

Resource: https://ombudsman.iowa.gov
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I’m excited to tell you that my Office just rolled out a new website about a year and a half ago now, which can be found at https://ombudsman.iowa.gov. In my Fiscal Year 2022 annual report, I called our old website a “love letter to the 1990s”. The new website provides more resources for citizens to find information about state and local governments. The online complaint filing process is also easier and puts people on rails regarding the way they should think about and articulate their complaints – which helps us and them.

Key features:
More agency info to provide people with a self-service option
More easy-to-use options to reach out to our office
Better search function
All that, and it looks good, too!

I encourage you to bookmark it.


https://ombudsman.iowa.gov/

State of lowa Office of Ombudsman

Questions?
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