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Role of the Ombudsman
The Office of Citizens’ Aide/Ombudsman (Ombudsman) is an independent and impartial
investigative agency located in the legislative branch of Iowa state government. Its
powers and duties are defined in Iowa Code chapter 2C.
The Ombudsman investigates complaints against Iowa state and local government
agencies. The Ombudsman can investigate to determine whether agency action is
unlawful, contrary to policy, unreasonable, unfair, oppressive or otherwise objectionable.
The Ombudsman may also decide to publish the report of the findings and conclusions,
as well as any recommendations for improving agency law, policy, or practice. If the
report is critical of the agency, the agency is given the opportunity to reply to the report,
and the reply is attached to the published report.
Allegations
Former Deputy City Clerk Judy Anderson for the City of Winfield (City) contacted the
Ombudsman on January 16, 2007. She alleged the Winfield City Council (Council)
discussed and voted to terminate the “deputy city clerk” position in open session at the
September 11, 2006 meeting. Ms. Anderson claimed this issue was not placed on the
meeting’s agenda that was posted on the City’s website. Ms. Anderson did not attend the
meeting, and claimed she had no prior knowledge, either from the agenda or elsewhere,
her position would be discussed. She found out about the City’s action from an
acquaintance who attended the meeting.
Investigation
The investigation was assigned to Assistant Ombudsman Andy Teas. For purpose of this
report, all investigative actions are ascribed to the Ombudsman. The Ombudsman spoke
with Winfield’s city clerk, mayor, city attorney, and two council members, and reviewed
the agendas and minutes published for the September 11, 2006 meeting. He also
researched relevant Iowa statutes and case law relating to publishing city council
agendas.
Background Facts
Pursuant to her duties as Winfield’s deputy city clerk, Judy Anderson posted an agenda
on the City’s website approximately one week before the September 11, 2006 meeting.
(Appendix A.) Posting an agenda on its website up to two weeks before a meeting was a
common practice for Winfield. If the agenda needed to be changed, the city clerk, Jan
Walter, would notify Ms. Anderson of the change, and Ms. Anderson would make the
correction on the website.
Agendas were also posted at city hall and sent to three media outlets on the Fridays
before the Monday meetings. To Ms. Anderson’s knowledge, based on the agenda she
posted on the website, the September 11 meeting would discuss the following 11 topics:
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1.

2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Departmental Reports
Police
Clerk
Library
Public Works
Mayor’s comments
Public Forum—Nuisance Abatement-David Nichols
Resolution 07-07-Nationl Incident Management System
Compliance-NIMS
Resolution 08-07-Tax Abatement-Debra Broughten, 202 E. Pearl
Street.
Change Order #4-Provide 4” overflow piping system at Detention
& Clear Well Tanks-$3,142.35.
Winfield Planning & Zoning Committee-Appointment of Art
Hamm.
Henry County Jail Task Force
Bills & Minutes
Old Business
Adjournment

Ms. Anderson learned after the September 11 meeting, which she did not attend, the
Council discussed her and four other city employees’ salaries. The Council determined
the cost of the deputy city clerk position was excessive for the City, and voted to
eliminate the position. (Appendix B.) Ms. Anderson found out about the decision from
an acquaintance who attended the meeting, and the next day she confirmed her position
was going to be eliminated when she spoke to Mayor Larry Jennings. She was given no
official notice of the Council’s decision before she contacted the Mayor.
As a result of this action, Ms. Anderson contacted the Ombudsman and alleged a possible
violation of the Iowa Open Meetings law. She told the Ombudsman the agenda was still
posted on the City’s website, and it mentioned nothing about eliminating her position.
The Ombudsman responded to the complaint by reviewing the agenda on the website and
the minutes from that meeting, and made an inquiry to Mayor Jennings on January 22,
2007. The Ombudsman relayed his concerns stemming from Ms. Anderson’s allegations
that the elimination of the deputy clerk’s position was not listed on the agenda. Mayor
Jennings said he needed to look into the issue before he could respond.
Mayor Jennings directed the Ombudsman to Winfield’s city attorney, Jay Helton, from
whom the Ombudsman learned another agenda existed for the September 11 meeting.
The new agenda allegedly did provide notice the deputy clerk position would be
discussed. (Appendix C.) The new agenda was a 13-point agenda similar to the previous
agenda, but with the additional relevant section that read:
“11. Job Descriptions/Employee Handbook”
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According to Mr. Helton and Winfield city clerk, Jan Walter, this was a revised agenda
for the September 11 meeting that was posted at city hall and sent to the newspapers on
the Friday before the Monday meeting. When asked why the agenda was not posted on
the website, Ms. Walter stated the website would normally be updated by Ms. Anderson,
and it was an oversight on Ms. Walter’s part that she did not give the revised agenda to
Ms. Anderson to post on the website. The revised agenda was posted at city hall, placed
on city employees’ desks or placed in their mail boxes, and sent to the local media outlets
in the area. Ms. Walter stated she also placed a copy on Ms. Anderson’s desk, a fact Ms.
Anderson disputes. The Ombudsman reviewed a newspaper clipping and an email sent to
the media and determined the City did at least partially post the revised agenda as it
claimed. (Appendix D.)
On February 14, the Ombudsman questioned Ms. Walter and Mayor Jennings about the
language of the agenda. According to Ms. Walter, it was standard practice that she draft
the Council’s agendas at the direction of Mayor Jennings. Mayor Jennings would review
a proposed agenda and make any necessary changes. When asked whether termination or
a job status was discussed during the drafting of the September 11 agenda, Ms. Walter
stated there was no mention of it. It was her impression the language “Job Description/
Employee Handbook” meant the Council would be reviewing the language in the
handbook and the job descriptions of the city employees. Ms. Walter referred questions
regarding the language on the agenda to Mayor Jennings.
Mayor Jennings stated he believed the language was broad enough to cover anything
relating to city employees’ jobs, including elimination. It was an issue discussed one-onone with council members for the previous couple of months, and it could be a topic at
this meeting. Mayor Jennings said he did not know what specifically would be brought
up during the meeting, but he expected some discussion on the deputy clerk position,
whether it was cutting hours or eliminating the position altogether.
Councilmember Jeff Suter, who raised the issue during the meeting, stated he intended to
discuss eliminating the deputy city clerk position, but could not recall if he specifically
told Mayor Jennings he would do so during the September 11 meeting. Councilmember
Russell Allbaugh told the Ombudsman he was not aware the Council planned to
eliminate the position before the issue was raised during the meeting, though he raised no
objection to the issue when it was brought up for discussion, and voted in favor of
eliminating the position.
Based on the conversation with Mayor Jennings, Councilmember Suter, and
Councilmember Allbaugh, the Ombudsman determined the subject of the deputy clerk
position would be raised at the September 11 meeting, though what specifically would be
proposed was not known to all city officials.
Analysis and Conclusions
The Ombudsman identified three concerns to be addressed in this complaint: (1) the need
to replace all old agendas when a revised agenda is posted, (2) the need to provide an
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accurate agenda that will adequately apprise the public of issues the Council intends to
discuss and take action on, and (3) the responsibility of the Council to ensure it does not
take action on items not mentioned on an agenda.
1.

Posting of revised agendas.

City officials revised and posted its agenda for the September 11, 2006 meeting in a
timely manner under Iowa law. However, they failed to replace the agenda posted on its
website. Ms. Walter admitted the absence of the website’s revised agenda as an oversight
on her part. Despite this admission, it is still important to review the City’s responsibility
to ensure it provides the necessary information about its meetings.
Iowa law gives guidance not only as to the contents of a government meeting’s agenda,
but also the placement of the notices. Iowa Code §21.4(1) states notice is to be provided
to news media who have requested it, posted on a bulletin board “or other prominent
place which is easily accessible to the public and clearly designated for that purpose” at
the government body’s principal building.
It is reasonable to believe in this day and age the public relies heavily on electronic
communication for information. In fact, in its January 2003 Sunshine Advisory, the Iowa
Attorney General applauded the use of the internet to post agendas as an outreach tool to
communicate with the public. Iowa Attorney General, http://www.state.ia.us/
government/ag/sunshine_ advisories/2003/january.html (last visited July 12, 2007).
The City created and maintained an easy-to-use website with information about city
services, a list of city employees, and an events calendar. The website also had a specific
designated section for city council meeting agendas. It is probable some members of the
public relied on this website to review agendas on upcoming meetings. As such, any
citizen who would have relied on that agenda for September 11, 2006, would not be fully
apprised of the items to be discussed at that meeting. Considering the impact of the
issues discussed at that meeting, and the potential impact of any issue the Council
reviews at future meetings, it is important the public has knowledge of the Council’s
proposed action to determine if it wishes to voice its support or objection at a meeting.
Conclusion. The City of Winfield failed to post an updated agenda of the Council’s
September 11, 2006 meeting on the city-operated website. Though Iowa law does not
speak to posting agendas on websites, the Ombudsman believes the failure to replace an
outdated and misleading agenda on a city-run website violates the spirit of Iowa’s Open
Meetings law. If the City chooses to provide this service, or post agendas beyond the
requirements of Iowa law, it should ensure those agendas contain accurate and up-to-date
information.
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2.

Agenda language to apprise the public of actions to be taken and issues
to be discussed.

The second issue is whether the revised agenda reasonably apprised the public of the
topics that were to be discussed at the meeting. Iowa Code § 21.2 defines a
“governmental body” to include “[a] board, council, commission, or other governing
body of a political subdivision or tax-supported district in this state.” Section 21.4(1), in
part, reads:
A governmental body, except township trustees, shall give notice
of the time, date, and place of each meeting, and its tentative
agenda, in a manner reasonably calculated to apprise the public
of that information. [emphasis added]
The statute gives little guidance on the meaning of “reasonably calculated to apprise the
public.” However, the Ombudsman found the Iowa Attorney General’s office has shed
some light on this issue. The Iowa Attorney General’s March 2002 Sunshine Advisory
gives guidance on agenda language, stating:
Agendas must provide notice sufficient to inform the public of the
specific actions to be taken and matters to be discussed at the
meeting. (An agenda that merely states "Approve minutes, old
business, new business" does not provide reasonable notice to the
public.)
Iowa Attorney General, http://www.state.ia.us/government/ag/sunshine_
advisories/2002/march.html (last visited July 12, 2007.)
The Advisory also states the detail needed to communicate will depend on the situation.
“The less the public knows about an issue, the more detail is needed in the tentative
agenda.” Id.
The Iowa Supreme Court has characterized the language in § 21.4 in terms of “whether
the notice sufficiently apprised the public and gave full opportunity for public knowledge
and participation.” KCOB/KLVN, Inc. v. Jasper County Bd. of Supervisors, 473 N.W.2d
171, 173 (Iowa 1991). The Court stated it may consider the history and background
knowledge when determining if the public is apprised of an issue. Id. In a later case, the
Court reviewed its analysis in KCOB/KLVN and stated an agenda item cannot be omitted
because the public or press are already familiar with the subject. Barret v. Lode, 603
N.W.2d 766, 770 (Iowa 1999) (finding a school board violated the open meetings act
when it omitted a topic intended to be discussed from its agenda.) The Court clarified its
standard by stating the adequacy of the notice must be determined based on the words of
an agenda and what they mean “to a typical citizen or member of the press who reads it.”
Id. at 770.
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Mayor Jennings contended the agenda was sufficient to inform the public of the issues
the Council would discuss at the meeting, and that the reference to “Job Descriptions”
included the potential elimination of the deputy clerk position. Councilmember Allbaugh
shared a similar view, stating he felt reasonably notified the position could be eliminated.
However, when asked whether he was told in advance by Mayor Jennings or
Councilmember Suter that cutting the position would be discussed, Councilmember
Allbaugh admitted he was not and he was not aware before the meeting Councilmember
Suter planned to propose cutting the position.
According to Ms. Anderson, the Council had never discussed cutting hours or eliminating
any position at the City during previous meetings leading up to the September 11
meeting. Instead, she claimed, the City only discussed in previous meetings whether to
approve employee raises, which were reviewed every year beginning the first week in
July. Raises had not been approved for 2006 at the July meeting, and that was the only
outstanding issue relating to employee wages. These statements were supported by City
Clerk Walter, Councilmember Suter, and Councilmember Allbaugh, who each stated
eliminating the deputy clerk’s position was not discussed at previous meetings.
Regardless of whether the issue was discussed previously, it is not readily apparent from
the agenda’s language it would be raised at the September 11 meeting. Even the city
clerk who helped draft the revised agenda, and Councilmember Allbaugh who voted to
eliminate the position, did not know before the meeting that the Council would take steps
to eliminate the deputy clerk position. This begs the question that if the city clerk and a
councilmember were not aware the Council would be discussing eliminating city
positions, how would the public be apprised of it?
Conclusion. Applying the standard established by the Iowa Supreme Court, it is the
Ombudsman’s opinion the revision of the agenda -- “Job description/ Employee
Handbook” -- did not sufficiently apprise the public that the Council would discuss the
elimination of a city position at its September 11, 2006 meeting. Nor does the
Ombudsman believe the agenda gave the public sufficient notice for the opportunity to
become knowledgeable and participate in the discussion.
3.

City Council restricted to the issues listed on the agenda.

The Ombudsman found no indication in the minutes the Mayor or Council raised concern
or objection about discussing salaries and the eventual elimination of the deputy clerk’s
position during the meeting, despite the agenda making no mention of the intended
action. The city clerk, Councilmember Suter, and Councilmember Allbaugh each stated
no one objected to the issue when it was brought to discussion during the meeting.
Councilmember Suter, who raised the salary and elimination issue during the meeting,
told the Ombudsman eliminating the deputy clerk position was discussed with Mayor
Jennings prior to the September 11 meeting, in an effort to let the Mayor know the
Council’s thoughts about a position over which the Mayor had authority. However, he
did not recall telling the Mayor he intended to take action on the issue during the
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September 11 meeting, though he told the Ombudsman he thought at the time “Job
Descriptions/ Employee Handbook” was the appropriate place to raise the issue.
The Iowa Supreme Court has held that items expected to be discussed at a meeting, but
not placed on an agenda, cannot be raised during the meeting. Barrett, 603 N.W.2d at
771; KCOB/KLVN, 473 N.W.2d at 174 (“Even if the agency did not contemplate the
discussion of an item, it cannot be raised at a meeting unless it is an emergency.”) The
only exception provided in Iowa law for raising an issue not listed on an agenda is if the
issue is an emergency item first raised at the meeting. There is no indication from the
minutes or statements from city officials that eliminating the position was either an
emergency item or one that first came to the Council’s attention at the September 11
meeting. On the contrary, Mayor Jennings and Councilmember Suter stated there were
one-on-one discussions about eliminating the position in the months leading up to the
meeting.
If the Council intended to discuss eliminating a city position prior to the meeting, but the
issue was not listed on the agenda, the Council should have forgone taking action at the
meeting. It is the responsibility of the Mayor, as the public official conducting and
directing the meeting, to ensure the Council does not deviate from the posted agenda. It
is also the responsibility of the individual council members when he or she recognizes a
deviation from an agenda to make his or her objection known and have it recorded in the
minutes. The September 11 minutes do not indicate any member raised an objection to
the Council discussing this issue, and the city clerk and Councilmember Suter stated they
did not recall any members raising an objection.
Conclusion. It is evident at least some council members had knowledge the deputy city
clerk’s position would be discussed before the September 11 meeting. When the Council
knows before a meeting it intends to take action on an issue, the Council must clearly
inform the agenda’s drafter of its intended action so the drafter can place the item on the
agenda. If the item is not listed on the agenda, it is the Council’s responsibility to forgo
discussing and taking action on the issue until it can be placed on an agenda for a later
meeting.
It is the responsibility of both the Mayor and the Council to follow the posted agenda.
The purpose of an agenda is to inform the public of the issues to be discussed and action
to be taken at a Council meeting. This purpose will be defeated if the Council fails to
follow the agenda, and the Mayor allows the Council to stray from the agenda.
Summary and Recommendations
The Ombudsman concludes the City of Winfield violated Iowa’s Open Meetings law
when it failed to provide an agenda that reasonably apprised the public of the issue
discussed at the September 11, 2006 meeting, and when it took action on an issue not
provided in the agenda. The City also, at the least, violated the spirit of the open
meetings law when it failed to post its revised copy of the agenda on its website.
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The Ombudsman makes the following recommendations:
1. The city clerk, mayor, and members of the city council should become
knowledgeable of and comply with all provisions of Iowa’s Open Meetings law.
2. If Winfield chooses to post agendas on its city-run website, it should ensure
revised agendas replace outdated agendas for an upcoming meeting at the same
time it replaces its agendas at city hall.
3. City officials must provide sufficient detail in the agendas for all future meetings
to apprise the public of the topics to be discussed at the meeting so the public has
the opportunity to become knowledgeable and participate in the discussion if it
chooses. The drafter should consider what the words in the agenda would mean
to the typical reader.
4. Members of the Council should notify an agenda’s drafter of all issues intended to
be discussed at an upcoming meeting.
5. If the Council intends to discuss an item, but it is not listed on the agenda, the
Council must refrain from discussing or taking action on the issue during the
meeting. If the Council did not intend to discuss an issue, the Council can only
take action if the issue is an emergency item brought before the Council for the
first time at the meeting.
6. The mayor and individual council members each are responsible for ensuring the
agenda is followed and should object to an issue he or she believes has not been
placed on an agenda in a manner that would reasonably apprise the public that the
issue is to be discussed.
7. City officials should consult with the city attorney to discuss what steps may be
necessary to remedy the actions taken at the September 11 meeting on items that
were not listed in the agenda.
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Ombudsman’s Comment
The Ombudsman has considered the City of Winfield’s Reply, prepared by attorney J.
Campbell Helton, and is encouraged the City has discussed the need to timely post
agendas on the website and for additional information to be in the agendas.
The Ombudsman notes the City disputes the finding that Ms. Anderson was not aware of
the revised agenda before the meeting. However, the City offers no conclusive evidence
that Ms. Anderson actually saw the revised agenda. The Report on page five discusses
the discrepancy between what city clerk Jan Walter and Ms. Anderson recalled during
that period. Even if Ms. Anderson was aware of the revised agenda, the Ombudsman
believes the revised agenda lacked sufficient specificity to inform her or the public that
the elimination of her position would be discussed. This lack of knowledge was shared
even by the city clerk and some council members in their statements to the Ombudsman.
When state and local governments make decisions regarding important issues such as the
continued employment of its workers or the effect on government budgets, it is
imperative the public is adequately informed before a meeting. In this case, the
Ombudsman does not believe the City gave sufficient notice about what would be
discussed at the September 11, 2006 meeting. As a result, persons who may have been
impacted by or interested in the issues were not able to make an informed decision
whether to attend the meeting to observe the discussion or provide input.
An informed public is part of open government. Adequate information on agendas about
what will be discussed or decided is crucial in promoting and maintaining that openness.
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