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Role of the Ombudsman
The Office of Citizens’ Aide/Ombudsman (Ombudsman) is an independent and impartial
investigative agency within the legislative branch of Iowa state government. Its powers
and duties are defined in Iowa Code chapter 2C.
The Ombudsman investigates complaints against Iowa state and local government
agencies. The Ombudsman can investigate to determine whether agency action is
unlawful, contrary to policy, unreasonable, unfair, oppressive or otherwise objectionable.
The Ombudsman may also decide to publish the report of the findings and conclusions,
as well as any recommendations for improving agency law, policy, or practice. If the
report is critical of the agency, the agency is given the opportunity to reply to the report,
and the reply is attached to the published report.
Allegations
On January 2, 2007, the Ombudsman received a complaint regarding the fee that county
treasurers charge registrants at annual tax sales. The complainant said generally that
many of the state’s counties, especially larger ones, appeared to be charging higher fees
than was thought to be allowed by law.
Investigation
The investigation was conducted by Assistant Ombudsman Bert Dalmer. For purposes of
this report, all investigative actions are ascribed to the Ombudsman.
In early 2007, the Ombudsman surveyed tax-sale registration fees in 10 of the state’s 99
counties. Interviews of 10 county treasurers and/or some of their deputies were
conducted. In addition, the Ombudsman researched the Iowa Code and relevant case law.
The Ombudsman also consulted with the Iowa State Auditor and the president of the
Iowa State County Treasurers Association.
Background
Holding tax sales is solely the responsibility of county treasurers. The sales provide
counties with the opportunity to recover delinquent property taxes in a timely fashion by
soliciting tax-sale purchasers (also referred to in this report as “investors”) to pay off the
delinquent taxes. In return, the investors may charge the delinquent property owners 2
percent interest per month on the amount of the delinquent taxes until the debt is repaid
or the property eventually is deeded to the investor.
Investor interest in county tax sales has increased dramatically in recent years as the
financial benefits have become more widely known. Many county treasurers interviewed
by the Ombudsman reported that registrations at their annual tax sales now number in the
hundreds. In the case of some counties, there are as many registered investors as there
are delinquent tax bills.
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Under Iowa law, county treasurers may charge investors who wish to participate in the
annual sale a “reasonable” registration fee. While the term “reasonable” is not explicitly
defined, Iowa Code section 446.16(2) provides further guidance:
“The total of fees collected shall not exceed the total costs of the tax sale.”
The registration fees, once collected by a county treasurer, are to be placed in that
county’s general fund. Counties’ general funds fall under the control of county
supervisors, who appropriate monies from the fund to county departments, including the
treasurer.
The annual tax sales are generally commenced and completed in a single day, or a portion
of a single day, in June. The most populous counties sometimes require more than one
day to complete the sale.
Findings and analysis
1. Tax-sale fees and fee collections
The following were the tax-sale registration fees charged by 10 county treasurers in 2006:
Black Hawk
Buchanan
Des Moines
Linn
O’Brien
Polk
Pottawattamie
Scott
Webster
Woodbury

$60
$10
$75
$100
$25
$75-$175 1
$50
$100
$25
$100

As attendance at county tax sales has increased, so have treasurers’ total collections of
registration fees.
According to reports from the 10 treasurers surveyed, the sum of registration fees
collected at their respective 2006 tax sales were:
Black Hawk
Buchanan
Des Moines
Linn
O’Brien

$31,620
$600
$9,375
$108,000
$775

1

Early registration fees were $75, late registration fees were $100, and proxy bidders were charged an
additional $75.
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Polk
Pottawattamie
Scott
Webster
Woodbury

$111,225
$10,350
$123,100
$2,500
$18,000

In order to calculate whether the registration fees in each county were set in accordance
with Iowa law, each county’s total collections must be compared with its expenses.
2. Tax-sale expenses
Only two of the county treasurers’ offices contacted by the Ombudsman in 2007 said they
had calculated costs relating to their 2006 tax sales.2
Thus, 8 of the 10 county treasurers questioned by the Ombudsman could not state
with any certainty whether they substantially complied with Iowa Code section
446.16(2), which prohibits treasurers from charging more in registration fees than it
costs to run the tax sale.
Treasurers or their deputies in Linn, Scott, Des Moines and Webster counties
acknowledged that their counties had profited or likely profited from their 2006 tax sales,
although none could verify those statements with specific figures, since they had not
calculated their office’s actual costs.
The two county treasurers whose offices did calculate tax-sale costs reported expenses of:
Black Hawk
Polk

$19,252
$160,693

3. Comparison of fee collections and expenses
A deputy for the Black Hawk County Treasurer’s office acknowledged that registrationfee collections at its 2006 tax sale exceeded the actual costs of running the sale. The
deputy said the excess proceeds did not result from a disregard of the law, but from the
unpredictability of the number of registrants at the sale.
In Black Hawk County, registration fees were set in advance of the tax sale based on a
“best guess” of attendees. This was done so the treasurer could properly advertise the
terms and conditions of the sale in advance of the event.

2

Two other county treasurers, in Pottawattamie and O’Brien counties, estimated their offices’ tax-sale
costs after the Ombudsman’s initial inquiry.
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Expressed as a mathematical equation, the Black Hawk County Treasurer’s office set its
registration fee using this methodology:

Estimated costs of sale
Expected number of registrants

=

Registration fee

To predict a likely number of registrants for the 2006 tax sale, the deputy averaged the
total number of registrants from the county’s previous two years’ tax sales. The
treasurer’s expected attendance of 334 paying registrants at the 2006 sale was far
exceeded by the actual number of 527. The unexpectedly high attendance drove the
office’s tax-sale collections well above its actual costs.
The deputy said she expects the Black Hawk County Treasurer to lower the registration
fee at the 2007 tax sale due to last year’s increase in registrations.
The Polk County Treasurer said her office collected less in tax-sale registration fees than
it cost her office to run the 2006 sale.
4. Calculation of costs
County treasurers’ perception of what qualifies as a bona fide cost of the annual tax sale
was generally consistent, with two notable exceptions.
The Webster County Treasurer insisted that her office incurred no direct cost to run its
tax sale, since her staff is paid regardless of the event. “It doesn't cost me anything,” she
said. When the Ombudsman pressed the treasurer on whether there were other incidental
costs, she ventured a few: “I furnish the coffee,” she said. “Sometimes, I make cookies."
Conversely, the treasurer of a much larger jurisdiction, Linn County, said that his tax-sale
workload is demanding and costly. The treasurer told the Ombudsman that he has a fulltime deputy who devotes “80 percent of his time,” year-round, to attend to tax sale duties.
While nothing in the law offers specific guidance on what costs may be considered in
setting a registration fee, the Ombudsman believes the following expenses are justifiable:
•

Staff time
Tax sales rarely require the diversion of more than a handful of full-time office
staff for more than a day. County treasurers report that some preparation time is
needed to assemble the delinquent tax list and provide guidance to sale
participants. However, any staff work that would be done regardless of the tax
sale should not be figured into a treasurer’s tax-sale costs.
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•

Computer purchases, programming and support
Many treasurers utilize a computer program that randomly selects a winning
buyer in competitive bidding situations. Additionally, the list of delinquent taxes
is often catalogued and tracked on computer. However, any computer
programming or tracking that would be done regardless of the tax sale should not
be figured into a treasurer’s tax-sale costs.

•

Facility rental
County courthouses are sometimes inadequately small for tax sales, especially in
larger counties where participants number in the many hundreds. Some counties
are obliged to rent space for the event.

•

Newspaper publication
By law, county treasurers must publish notice of the tax sale and a complete
listing of the taxes to be sold.

•

Refreshments
In some cases, treasurers choose to provide food or drink to tax-sale participants
due to the length of the proceedings.

There are other justifiable tax-sale costs that may legally be defrayed through separate
fees or charges:
•

Notices to delinquent property owners
By law, county treasurers must notify property owners and their mortgage
companies by mail of tax sales relating to their delinquencies. Under Iowa Code
446.10(2), treasurers may recoup this cost by imposing a service fee on the
taxpayer (which is passed on to the investor) of up to $4 per delinquent property.

•

Printing costs
Treasurers may provide lists of delinquent properties to tax-sale participants, on
paper or compact disc. Treasurers may recoup the actual cost of producing those
lists from requesters under Iowa’s Open Records law, Iowa Code 22.3(2).

When the Ombudsman asked the O’Brien County Treasurer whether it was fair for her to
charge a registration fee without first accounting for her office’s costs, she said the
following:
“I’m not concerned about the investor – I’m not worried about him and his legal rights at
all,” she said. “If it costs an investor some money to get the chance to earn 24 percent
interest, he’s got to pay. I’m not too concerned about that. They’re only in it for the
money.” 3
3

The O’Brien County Treasurer held a tax-sale training session for county treasurers at the annual Iowa
State Association of Counties conference last March. The Treasurer told trainees only that fees had to be
“reasonable.” She did not instruct her colleagues that fees charged to registrants could not exceed the sum
of the tax-sale costs, as Iowa Code section 446.16(2) mandates.
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The Ombudsman does not believe that tax-sale buyers forfeit their legal rights because
they may derive a profit from their activities.
As stated earlier in this report, the money that investors spend at county tax sales helps
counties recoup delinquent taxes that would otherwise go uncollected. In that respect,
counties are dependent upon private investors at tax sales to make their annual budgets
whole.
5. Additional legal consideration
The amount of the fees collected by some of the county treasurers may present another
legal problem. The Iowa Supreme Court has held that fees imposed on citizens by local
governments must be "reasonably related" to the administrative expenses of providing a
service. While a city's costs to provide a service need not be calculated to a mathematical
certainty, the fee also must not be set arbitrarily. Any fee that is charged with the specific
intention of creating revenue could be viewed by the courts as a tax, and likely, an illegal
one. Kragnes v. City of Des Moines, 714 N.W.2d 632 (2006).
Although Iowa counties and cities are given home-rule authority to set fees, they
are limited in their abilities to impose taxes. The Code of Iowa contains virtually
identical restrictions on the tax-levying authority for both cities and counties:
331.301(7): “A county shall not levy a tax unless specifically authorized
by a state statute.” (Emphasis added)
364.3(4): “A city may not levy a tax unless specifically authorized by a
state law.” (Emphasis added)
The Court in Kragnes elaborated on this issue as it pertained to a franchise fee charged by
the City of Des Moines on utility bills. Based on its analysis of previous cases, the
Court concluded that fees designed to recoup administrative costs for a particular activity
or transaction are not taxes. However, the Court said:
“If a fee charged by a city exceeds the amount necessary to inspect,
license, supervise, or otherwise regulate the activity, it is nothing more
than a tax levy, which the legislature has strictly prohibited.”
The Kragnes ruling explicitly applies to fees imposed by cities. It is likely that the ruling
would also apply to arbitrary or excessive fees imposed by counties, since the statutes
that govern the two forms of government are similar.
Most of the county treasurers surveyed in this investigation acknowledged that they:
1) did not calculate costs to justify their tax-sale registration fee, and/or
2) charged a fee that exceeded their anticipated costs.
The Ombudsman believes the fee charged by those counties could be characterized and
challenged as an illegal tax.
8

Recommendations
On an annual basis, county treasurers should:
1. Determine what constitutes a reasonable cost that is directly related to the tax sale.
Treasurers should not charge fees to recoup costs that are incurred as part of their
office’s normal course of business.
2. Estimate, based on recent years’ tax sales, how many investors are likely to
register for the current year’s tax sale. Divide that number into the expected taxsale costs to determine a reasonable registration fee.
3. Document those calculations in a report available for public inspection. If cost
estimates are not made, there is no way of showing that the registration fee
charged is legally justified.
4. Require staff involved in the tax sale to undergo training held by the Iowa State
County Treasurers Association and the State Auditor on appropriate tax-sale
procedures and practices. The Ombudsman believes that the Black Hawk County
Treasurer’s fee-calculation methodology is exemplary and is worthy of special
recognition.
Additional findings
During the course of its investigation of tax-sale fees, the Ombudsman discovered that
county treasurers employ a variety of methods to award delinquent taxes in competitive
situations.
Some of those variations are troublesome to the Ombudsman and may be contrary to law.
Under Iowa Code section 446.16(1), if more than one registered tax-sale buyer expresses
his intention to pay off a delinquent tax, the dispute shall be settled by what treasurers
refer to as a “bid-down.”
In noncompetitive situations, a tax-sale buyer who pays off a delinquent property-tax bill
has the eventual right to take ownership to the underlying property if the property owner
fails to repay the taxes and interest within two years.
But under the terms of a bid-down, tax-sale participants may offer to pay the full amount
of the delinquent taxes for less than 100 percent interest in the property. That can lead to
a scenario in which competing tax-sale buyers try to underbid one another by offering to
assume a lesser and lesser potential interest in the property.
However, the law allows a tax-sale buyer to match a competing low offer, rather than
requiring him to underbid it. In cases where more than one buyer offers the lowest bid,
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the dispute must be remedied with a random selection process, as prescribed in Iowa
Code section 446.16(1):
“If two or more persons have placed an equal bid and the bids are the
smallest percentage offered, the county treasurer shall use a random
selection process to select the bidder to whom a certificate of purchase
will be issued.” (Emphasis added)
County treasurers interviewed by the Ombudsman said they manage the random-selection
process by assigning each registered buyer with a number that, if necessary, is placed in a
drawing with the numbers of other buyers. The drawing of a winning number generally
occurs through the use of a computer program, a card drawing or a bingo ball.
However, the Ombudsman has learned of at least two counties – Scott County and
O’Brien County – where a single tax-sale buyer is allowed to pay for multiple
registrations, and thus improve his chances by securing more “numbers” in the treasurer’s
drawing.
The Ombudsman does not believe that such a system complies with the concept of a
random drawing as required by Iowa Code section 446.16(1), since one or several bidders
are allowed greater consideration than their competitors.
The practice also would seem to artificially increase the county’s sum total of registration
fees, with little additional corresponding work for the treasurer. This again raises the
question of whether the registration fees set by some county treasurers can be justified
under the law.
Over the past year, the Ombudsman has also become aware of other circumstances where
tax-sale disputes were settled without regard to randomness:
•

In Cerro Gordo County, the treasurer settled low-bid disputes by awarding the
delinquent taxes to the loudest bidder.

•

In Bremer County, the treasurer held a random drawing before bids were
solicited, then awarded the delinquent taxes to the first person who underbid the
drawing’s winner.

•

In Buchanan County, the treasurer sometimes awarded delinquent mobile-home
taxes to the first interested bidder, with no bid-down, since the delinquent
amounts were relatively small and were rarely purchased.

The Ombudsman believes that all three practices violate the randomness provisions of
Iowa Code 446.16(1) since one or several bidders are allowed greater consideration than
their competitors.
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After the Ombudsman questioned the legality of the practices in Cerro Gordo, Bremer
and Buchanan counties, each respective treasurer agreed to cease his or her past practices
and award tax delinquencies to bidders using a random selection method.
Additional recommendations
1. Treasurers should not allow anyone participating as a tax-sale buyer to register
more than once, in the interest of fairness.
2. Treasurers must allow for “bid-downs” on every delinquent property to ensure
that the delinquent taxes are available to all buyers.
3. Treasurers should handle all equal low-bid situations with a random resolution
method, in accordance with Iowa law. The Polk County Treasurer has developed
a computer randomizer that is available to other county treasurers for a nominal
cost.
Treasurers should require staff involved in the tax sale to undergo training held by the
Iowa State County Treasurers Association and the State Auditor on appropriate tax-sale
procedures and practices. n.
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Ombudsman’s comments
The Ombudsman issued his draft report on May 16, 2007, to 12 county treasurers for
their review. Along with the report, the Ombudsman enclosed a “Notice of Intent to
Reply” form to the 12 county treasurers.
Iowa Administrative Rule 141-2.12(3)(b) directs the subject of an Ombudsman’s report
to notify the Ombudsman of his decision to make a reply within 7 days of receipt of the
draft report. Four county treasurers did not timely return their Notice of Intent to Reply.
When the Ombudsman phoned those four treasurers to remind them of their obligation,
three of them verbally informed the Ombudsman that they did not intend to reply to the
report.
Thus, no written replies to the Ombudsman’s report were received from treasurers in
Black Hawk, O’Brien and Pottawattamie counties.
Ombudsman’s response to Scott County Treasurer’s reply to report
The Scott County Treasurer denies that he allows investors at his annual tax sale to pay
for multiple registrations. Rather, he says, he allows investors to represent multiple
entities, which in turn, pay for separate registrations.
The Ombudsman sees little difference in this distinction and believes the result of either
registration practice is the same. The practice defies the concept of fairness embodied by
the statutory language governing bids at the tax sale.
A legal opinion cited by the Treasurer, written by an Assistant Scott County Attorney,
states that “there is no statutory prohibition that would disallow one individual from
representing multiple bidders at the tax sale” and, therefore, the registration practice
“should not be a matter of concern given the inherent latitude in the statute.”
While the Ombudsman acknowledges that state law is not specific on whether investors
may represent multiple bidders, he believes the Scott County Attorney overlooked the
randomness provisions of Iowa Code section 446.16(1) in his analysis of the Treasurer’s
question. Iowa law establishes a random selection process at the tax sale in the interest of
fairness.
By the County Attorney’s line of reasoning, a single investor could establish 10 different
corporations in order to afford himself the benefits of registering 10 times at a tax sale.
While that investor could truthfully claim to represent 10 separately constituted
corporations, the result is the same as if he had registered 10 times in his own name. That
investor still would be allowed greater consideration in a random drawing than his
competitors.
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In that respect, the Ombudsman does not believe the Scott County Treasurer’s
registration process comports with the spirit or purpose of the randomness provisions, as
explained earlier in this report.
Ombudsman’s response to Buchanan County Treasurer’s reply to report
Upon review of the Buchanan County Treasurer’s reply to the Ombudsman’s draft report,
the Ombudsman recognized that he had misidentified the Buchanan County Treasurer as
one of four treasurers who acknowledged that their counties had profited or likely
profited from the tax sale. This final report has corrected that misattribution.
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