Senate Amendment 3434

Amendment Text

PAG LIN
1 1 Amend Senate File 473, as passed by the Senate, as
1 2 follows:
1 3 #1. Page 7, by inserting after line 4, the
1 4 follow ng:
1 5 "Sec. ___. Section 507B.4, subsection 10B
1 6 unnunbered paragraph 1, as enacted by 2001 |owa Acts,
1 7 Senate File 500, section 7, is anmended to read as
1 8 follows:
1 9 Failure of an insurer to pay interest at the rate
1 10 of ten percent per annumon all health insurance
1 11 clainms that the insurer fails to tinely accept and pay
1 12 pursuant to section 507B. 4A, subsection
—1
— 2, paragraph
113
" g
— "d". Interest shall accrue commencing on the

14 thirty-first day after receipt of all properly

15 conpl eted proof of |oss forns.

16 Sec. ___. Section 518.16, Code 2001, is anmended to
17 read as foll ows:

518.16 QUALI FI CATI ON OF AGENTS.

19 A person shall not solicit any application for

20 insurance for an association in this state w thout

21 havi ng procured fromthe comm ssioner of insurance a
22 license authorizing the person to act as an
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—agent

1 23 insurance producer pursuant to chapter
—522
— 522B

24 " SUBCHAPTER 1

25 SHORT TI TLE AND DEFI NI TI ONS

26 Sec. __ . NEWSECTION 523A. 101 SHORT TITLE
27 This chapter may be cited as the "lowa Cenetery and
28 Funeral Merchandi se and Funeral Services Act".

29 Sec. __ . NEWSECTION 523A. 102 DEFI N Tl ONS.
30 For purposes of this chapter, unless the context
31 ot herwi se requires:

32 1. "Authorized to do business within this state"
33 nmeans a person licensed, registered, or subject to
34 regul ation by an agency of the state of Iowa or who
has filed a consent to service of process with the
36 conmi ssioner for purposes of this chapter.

37 2. "Beneficiary" means any natural person

38 specified or included in a purchase agreenent, upon
39 whose future death cenetery merchandi se, funera

40 nerchandi se, funeral services, or a combination

41 thereof are to be provided under the purchase

42 agreenent.

43 3. "Burial account” nmeans an account established
44 by a person with a financial institution for the

45 purpose of funding the future purchase of cenetery
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mer chandi se, funeral nerchandi se, or a conbination
t hereof w thout any related trust agreement.

4. "Burial trust fund" neans an irrevocable buri al
trust fund established by a person with a financial
institution for the purpose of funding the future
purchase of cemetery nerchandi se, funeral merchandise
funeral services, or a conbination thereof upon the
death of the person nanmed in the burial trust fund' s
records or a related purchase agreenent. "Buria
trust fund" does not include or inply the existence of
any oral or witten purchase agreement for cenetery
nmer chandi se, funeral nerchandi se, funeral services, or
a conbi nation thereof between the person and a seller.

5. "Cenetery merchandi se" neans foundations, grave
mar kers, tonbstones, ornanmental merchandise
menorial s, and monunents sol d under a purchase
agreenent that does not require installation within
twel ve nmonths of the purchase

6. "Conm ssioner" neans the commi ssioner of
i nsurance or the deputy adm nistrator authorized in
section 523A. 801 to the extent the comm ssioner
del egates functions to the deputy adm nistrator.

7. "Common business enterprise" nmeans a group of
two or nmore business entities that share conmon
ownership in excess of fifty percent.

8. "Credit sale" neans a sale of goods, services,
or an interest in land in which all of the follow ng
are applicable

a. Credit is granted either under a seller credit
card or by a seller who regularly engages as a seller
in credit transactions of the same Kind.

b. The buyer is a person other than an
organi zati on

c. The goods, services, or interest in land are
purchased prinmarily for a personal, fanmly, or
househol d pur pose.

d. Either the debt is payable in installments or a
finance charge is made.

e. For goods and services, the ampunt financed
does not exceed twenty-five thousand doll ars.

9. "Delivery" occurs when:

a. The cenetery merchandi se, funeral nerchandise,
or the title docunment establishing an easenment for
burial rights is physically delivered to the purchaser
or installed, except that burial of any itemat the
site of its ultimate use shall not constitute delivery
for purposes of this chapter.

b. If authorized by a purchaser under a purchase
agreenent, cenetery nerchandi se has been pernmanently
identified with the name of the purchaser or the
beneficiary and delivered to a bonded warehouse or
storage facility approved by the conm ssioner and both
title to the merchandi se and a warehouse recei pt have
been delivered to the purchaser or beneficiary and a
copy of the warehouse recei pt has been delivered to
the establishment for retention in its files.

c. |If authorized by a purchaser under a purchase
agreenent, a pol ystyrene or pol ypropyl ene outer burial
cont ai ner has been permanently identified with the
name of the purchaser or the beneficiary and delivered
to a bonded warehouse or storage facility approved by
the conmi ssioner and both title to the merchandi se and
a war ehouse recei pt have been delivered to the
purchaser or beneficiary and a copy of the warehouse
recei pt has been delivered to the establishnment for
retention inits files

10. "Doing business in this state" neans issuing
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or performng wholly or in part any termof a purchase
agreement executed within the state of |owa.

11. "Establishment" means each busi ness
establishnent that advertises, sells, pronotes, or
of fers cenmetery nerchandi se, funeral mnerchandise
funeral services, or a conbination thereof prior to
the death of the person naned or inplied in a purchase
agr eenent .

12. "Financial institution" neans a state or
federally insured bank, savings and | oan associ ati on,
credit union, trust departnent thereof, or a trust
company aut horized to do business within this state
and whi ch has been granted trust powers under the |aws
of this state or the United States, which holds funds
under a trust agreenent. “"Financial institution" does
not i ncl ude:

a. Aseller.

b. Anyone enployed by or directly involved with
the seller in the seller's cenetery nerchandi se
funeral nerchandi se, or funeral services business.

13. "Funeral nerchandi se" neans personal property
used for the final disposition of a dead human body,
including but not limted to clothing, caskets,
vaults, urns, and internent receptacles. "Funera
mer chandi se” does not include easenents for buria
rights in a conpl eted space or cenetery nerchandi se

14. "Funeral services" nmeans services provided for
the final disposition of a dead human body, incl uding
but not Iimted to services necessarily or customarily
provided for a funeral, or for the internent,

entonbnent, or cremation of a dead human body, or any
conbi nation thereof. "Funeral services" does not
i ncl ude perpetual care or maintenance.

15. "lnner burial container" neans a container in
whi ch human remains are placed for burial or

entonbrment. Where only one container is used for
burial or entonmbnent, "inner burial container"”
includes a container serving as a burial vault, urn

vaul t, grave box, grave liner, or |lawn crypt.
16. "lInsolvent" neans the inability to pay debts
as they becone due in the usual course of business.
17. "Interest or incone" neans unrealized net

appreciation or loss in the fair value of cenetery

mer chandi se, funeral nerchandi se, and funeral services
trust assets for which a market val ue nmay be

determ ned with reasonable certainty, plus the return
in noney or property derived fromthe use of trust
principal or incone, net of investment |osses, taxes,
and expenses incurred in the sale of trust assets, any
cost of the operation of the trust, and any annua
audit fee. "lInterest or incone" includes but is not
limted to:

a. Rent of real or personal property, including
suns received for cancellation or renewal of a |ease
and any royalties.

b. Interest on noney lent, including suns received
as consideration for prepaynent of principal.

c. Cash dividends paid on corporate stock.

d. Interest paid on deposit funds or debt
obl i gati ons.

e. @Gin realized fromthe sale of trust assets.

18. "Next of kin" neans the surviving spouse and
heirs at |aw of the deceased.

19. "Nonguar anteed" neans that the price of the

mer chandi se and services sel ected has not been fixed
or guaranteed and will be determ ned by existing
prices at the tine the nerchandi se and services are
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delivered or provided.

20. "Quter burial container" neans a contai ner
used for the burial of human renmmins that is used
exclusively to surround or enclose an inner buria
contai ner and to support the earth above the

contai ner, commonly known as a burial vault, urn
vaul t, grave box, or grave liner, but not including a
| awn crypt.

21. "Parent conpany” means a corporation that has
a controlling interest in an establishnent.

22. "Person" means an individual, business,

corporation, trust, firm partnership, association, or
any other legal entity.

23. "Personal representative" nmeans a persona
representative as defined in section 633. 3.

24. "Provider" neans a person that provides
funeral services, funeral nerchandise, or cenetery
mer chandi se purchased in a purchase agreenent.

25. "Purchase agreenent" nmeans an agreenent to
furni sh cenetery nerchandi se, funeral nerchandi se,
funeral services, or a conbination thereof when
performance or delivery may be nore than one hundred
twenty days following the initial paynent on the
account .

26. "Purchase price" neans the negotiated price
for the item of merchandise or service, if item zed in
the purchase agreenment, or the price of the item
listed in the seller's general price list at the tine
t he purchase agreenent is signed.

27. "Purchaser" nmeans a person who purchases
cemetery nerchandi se, funeral merchandise, funera
services, or a conbination thereof. The purchaser
need not be a beneficiary of the agreenent.

28. "Seller" means a person doing business within
this state, including a person doing business within
this state who sells insurance, who advertises, sells,
promotes, or offers to furnish cenetery merchandi se
funeral merchandi se, funeral services, or a
conbi nati on thereof when performance or delivery may
be nore than one hundred twenty days follow ng the
initial payment on the account whether the transaction
is conpleted or offered in person, through the nmail,
over the tel ephone, by the internet, or through any
ot her neans of comerce. "Seller" includes any person
perform ng any termof a purchase agreenent executed
within this state, and any person identified under a
burial account as the provider of cenetery
mer chandi se, funeral nerchandi se, funeral services, or
a conbi nation thereof.

29. "Total purchase price" nmeans the aggregate
anmount the purchaser is obligated to pay for
nmer chandi se or services pursuant to the purchase
agreenent, excluding any taxes, adm nistrative
charges, or financing charges.

SUBCHAPTER 2

ESTABLI SHVENT OF TRUSTS, DEPGCSI T, | NVESTMENT,
AND REPORTI NG REQUI REMENTS
Sec. __ . NEWSECTION 523A 201 ESTABLI SHVENT OF
TRUST FUNDS

Unl ess proceedi ng under section 523A. 401, 523A 402,
or 523A. 403, a seller nust establish a trust fund
prior to advertising, selling, pronoting, or offering
cenmetery nerchandi se, funeral merchandise, funera
services, or a conbination thereof in this state as
foll ows:

1. The trust fund nust be established at a
financial institution.
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2. If a seller agrees to furnish cenetery
mer chandi se, funeral nerchandi se, funeral services, or
a conbi nation thereof and perfornance or delivery may
be nore than one hundred twenty days follow ng the
initial payment on the account, a mnimm of eighty
percent of all payments nmade under the purchase
agreenent shall be placed and renain in trust until
the person for whose benefit the funds were paid dies.

3. If a purchase agreenent for cenetery
mer chandi se, funeral nerchandi se, funeral services, or
a conbi nation thereof provides that paynents are to be
made in installnments, the seller shall deposit eighty
percent of each paynent in the trust fund until the
full anpbunt required to be placed in trust has been
deposited. |If the purchase agreement is financed with
or sold to a financial institution, the purchase
agreenent shall be considered paid in full and the
trust requirements shall be satisfied within fifteen
days after the close of the nmonth in which the seller
receives funds fromthe financial institution.

4. A seller shall not invade the trust principa
for any purpose.

5. A seller who |l acks insurance coverage which
protects against the |oss of purchaser paynments not
placed in trust within the tinme period required by
this section and section 523A. 202 shall not conmm ngle
these paynents with any other seller funds. A seller
who | acks insurance coverage may use one or nore of
the followi ng nethods to di spose of these paynents:

a. Deposit purchaser funds into an escrow account
until the required amount has been deposited into a
trust account at a financial institution.

b. Mke a prior delivery or warehouse cenetery or
funeral nerchandi se or a conbination thereof as
provi ded by this chapter.

c. Mke a prior filing of a surety bond in |lieu of
establishing a trust fund as required by this section.
d. Make a simultaneous, same-day deposit of the

purchaser's paynments into the seller's bank account
and the required anpbunt into the seller's trust fund.

6. Paynents otherw se subject to this section are
not exenpt nerely because they are held in
certificates of deposit.

7. Commingling of trust funds with other funds of
the seller is prohibited.

8. Interest or incone earned on anpunts deposited
in trust shall remain in trust under the sane terns
and conditions as paynents nade under the purchase
agreenent, except that the seller may w thdraw so much
of the interest or inconme as represents the difference
bet ween t he anpbunt needed to adjust the trust funds
for inflation as set by the comm ssioner based on the
consuner price index and the interest or inconme earned
during the preceding year not to exceed fifty percent
of the total interest or incone on a cal endar-year
basis. The early withdrawal of interest or incone
under this provision does not affect the purchaser's
right to a credit of such interest or inconme in the
event of a nonguaranteed price agreenent,
cancel | ation, or nonperformance by the seller.

9. The conmi ssioner may require amendnents to a
trust agreenent not in accord with the provisions of
this chapter.

10. If a seller voluntarily or involuntarily
ceases doi ng business and the seller's obligation to
provi de nerchandi se or services has not been assuned
by anot her establishnment hol ding a current



o e W N le NoNeoWeoNe o NoNoeWe ol No loNoeWeoWecNoc N NoeNeeWeoNecNo-No N We - Ne N ENENENENENENENENENENENENENENENENENENENENENENENENENENENENENENENENENENENEN)

establishnent permit, all trust funds, including
accrued interest or incone, shall be repaid to the
purchaser within one hundred twenty days follow ng the
seller's cessation of business or, in the event of
circunst ances where a paynment is not possible within
one hundred twenty days, as soon as is reasonably
practi cabl e.

Sec. ___ . NEWSECTION 523A. 202 TRUST FUND
DEPCSI T REQUI REMENTS.

1. Al funds held in trust pursuant to section
523A. 201 shall be deposited in a financia
institution, within fifteen days after the cl ose of
the nmonth a seller receives the funds. The financia
institution shall hold the funds for the designated
beneficiary until rel eased

2. Al funds required to be deposited by the
purchaser for a purpose described in section 523A 201
shal | be deposited consistent with one of the
fol |l owi ng net hods:

a. The paynents shall be deposited directly into
an interest-bearing burial account in the purchaser's
narre.

b. The purchaser shall deposit paynents directly
into a separate trust account in the purchaser's nane.
The account may be nmade payable to the seller upon the
death of the purchaser or the designated beneficiary,
provided that, until death, the purchaser retains the
excl usi ve power to hold, manage, pledge, and invest
the trust account funds and may revoke the trust and
wi thdraw the funds, in whole or in part, at any tine
during the termof the agreenent.

c. The purchaser or the seller shall deposit
paynents directly into a separate trust account in the
nane of the purchaser, as trustee, for the named
beneficiary, to be held, invested, and adnmi nistered as
a trust account for the benefit and protection of the
beneficiary. The depositor shall notify the financia
institution of the existence and ternms of the trust,
including at a mninmum the nane of each party to the
agreenment, the name and address of the trustee, and
the nane and address of the beneficiary. The account
may be nmade payable to the seller upon the
beneficiary's death.

d. The paynents shall be deposited in the nanme of
the trustee, as trustee, under the terns of a naster
trust agreenent and the trustee may invest, reinvest,
exchange, retain, sell, and otherw se nanage the trust
fund for the benefit and protection of the naned
beneficiary.

3. The conmi ssioner may by rul e authorize other
met hods of deposit upon a finding that such nethods
provi de equival ent safety of the principal and
interest or inconme and the seller |acks access to the
proceeds prior to performance.

4. This section does not prohibit noving trust
funds fromone financial institution to another.

Sec. __ . NEWSECTION 523A 203 FINANCI AL
I NSTI TUTI ON TRUSTEE QUALI FI CATI ON AND | NVESTMENT
REQUI REMENTS.

1. Afinancial institution may serve as a trustee
if granted those powers under the laws of this state
or of the United States. A financial institution
acting as a trustee of trust funds under this chapter
shal | invest the funds in accordance with applicable
| aw.

2. Afinancial institution acting as a trustee of
trust funds under this chapter has a fiduciary duty to
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make reasonabl e i nvest nent deci sions and to properly
oversee and manage the funds entrusted to it. The
trustee shall use the judgnent and care under the
circunstances then prevailing that persons of

prudence, discretion, and intelligence exercise in the
managenent of their own affairs, not in regard to
specul ation but in regard to the pernmanent disposition
of their funds, considering the probable incone as
wel | as the probable safety of their capital. The
commi ssioner may take enforcenent action against a
financial institution in its capacity as trustee for a
breach of fiduciary duty proven under this chapter.

3. Mneys deposited under a naster trust agreenent
may be conmmi ngl ed by the financial institution for
i nvestment purposes if each deposit includes a
detailed listing of the anount deposited in trust for
each beneficiary and nai ntenance of a separate
accounting of each purchaser's principal, interest,
and i ncone.

4. Subject to a master trust agreenent, the seller
may appoi nt an i ndependent investnent adviser to
advi se the financial institution about investment of
the trust funds.

5. Subject to agreenment between the parties, the
financial institution may receive a reasonable fee
fromthe trust funds for services rendered as trustee.
The trust shall pay the trust operation costs and any
annual audit fees.

6. The seller or any officer, director, agent,
enpl oyee, or affiliate of the seller shall not serve
as trustee. A financial institution holding trust
funds shall not do any of the follow ng:

a. Be owned, under the control of, or affiliated
with a seller.

b. Use any funds required to be held in trust
under this chapter or chapter 566A to purchase an
interest in any contract or agreenent to which a
seller is a party.

c. Oherwise invest, directly or indirectly, in a
sell er's busi ness operations.

Sec. _ . NEWSECTION 523A.204 ESTABLI SHVENT
ANNUAL REPORTI NG REQUI REMENTS.

1. An establishnment shall file with the
conmi ssioner not |ater than March 1 of each year an
annual report on a form prescribed by the comm ssioner
containing all of the follow ng:

a. The seller's name and address and the name and
address of the establishnent that will provide the
cenetery nerchandi se, funeral nerchandise, funera
services, or a conbination thereof.

b. The bal ance of each trust account as of the end
of the preceding cal endar year, identified by
purchaser or beneficiary nane.

c. Avreport of any ampunts withdrawn fromthe
trust account including the reason for each
wi t hdr awal .

d. A detailed listing of the insurance funding
outstanding at the end of the precedi ng cal endar year,
identified by the name of the purchaser or the
beneficiary.

e. A conplete inventory of the cenetery
mer chandi se, funeral nerchandi se, or a conbi nation
thereof delivered in lieu of trust fund requirenments
under section 523A. 401, including the follow ng:

(1) The location of the merchandise.

(2) Merchandise serial nunbers or warehouse
recei pt nunbers identified by the name of the



purchaser or the beneficiary.

(3) Awverified statenent of a certified public
accountant on a form prescribed by the comm ssioner
that all of the follow ng have occurred

(a) A physical inventory of the cenetery
mer chandi se or funeral merchandi se has been conduct ed

(b) Each itemof that nmerchandise is in the
seller's possession at the specified |ocation.

f. The purchaser and beneficiary nanmes, the anount
of each purchase agreenent nmade in the preceding year,
and the date the purchase agreenment was nade.

g. A summary of any purchase agreements converted
fromtrust-funded benefits to insurance-funded or
annuity benefits during the precedi ng year which shal
i nclude, as of the conversion date, the follow ng
information, as well as aggregated totals for each of
the followi ng categories of information, if
appropriate

(1) Insured s nane.

(2) Insured' s policy nunber.

(3) Oiginal prepaid purchase agreenment anpunt.

(4) Amount paid in.

(5) Unpaid bal ance of the prepaid purchase
agr eenent .

(6) Unpaid bal ance of the purchase agreenent.

(7) Anount retained by the establishnment.

(8) Armount applied to the purchase of the
i nsurance policy or annuity.

(9) Initial cash surrender value and initial death
benefit under the insurance policy.

The establishnment shall include a notarized
statenent attesting that the insurance policies or
annui ti es have been issued and funded on behal f of the
purchasers listed in the summary and that all notices
requi red under this section have been given.

h. A summary of any purchase agreenents converted
fromtrust-funded benefits to a surety bond during the
precedi ng year which shall include, as of the
conversion date, the following information, as well as
aggregated totals for each of the follow ng categories
of information, if appropriate:

(1) Nane of the purchaser and beneficiary.

(2) Oiginal prepaid purchase agreenment anount.

(3) Anount paidin

(4) Unpaid bal ance of the prepaid purchase
agr eenent .

(5) Unpaid bal ance of the purchase agreenent.

(6) Anount retained by the establishnent.

(7) Amount applied to the purchase of the surety
bond.

(8) A description of the surety bond and the
appl i cabl e anpbunt of coverage.

i. Any other information the conmmi ssioner deens
necessary for the adm nistration of this chapter.

2. A person holding nmultiple establishnment permts
may elect to file only one annual report after noting
all establishments on the report.

3. An establishnment shall nmake a good faith effort
to conplete the annual report. The establishnent
shall note on the annual report any information not
reasonably available to the establishment as an
exception or variance. Account balances within twelve
mont hs of the date of the filing of the annual report
shal | be accepted if the actual date of the account
bal ances i s noted.

4. In lieu of the annual report formdescribed in
subsection 1, the comm ssioner may authorize an



establishnent to file a short form annual report on a
form prescribed by the comri ssioner. The short form
annual report nmay incorporate by reference information
readily available to the establishnment. The

commi ssioner may certify and decertify establishnents
authorized to file the short form based upon

a. The establishnment's recordkeepi ng system

b. The nunber of purchase agreenments which the
establ i shnment has sold that are subject to regulation
under chapter 523A.

c. The availability and accessibility of
information at the establishment for purchase
agreenents subject to regul ation.

d. Wether the establishment places one hundred
percent of funds received pursuant to its purchase
agreenents in trust.

e. The findings of the comn ssioner concerning
audi ts and consuner conpl aints.

The commi ssioner shall retain the authority to
require establishments permitted to file the short
formannual report to provide all of the information
required in the annual report formrequired by
subsection 1 for audit purposes or otherw se.

5. An establishnent filing an annual report shal
pay a filing fee of ten dollars per purchase agreenent
sold during the year covered by the report. The fee
does not apply to any of the follow ng:

a. A purchase agreenent where the beneficiary dies
in the sane year the agreenent was sold.

b. Any nodifications or additions, such as
payments, for an existing purchase agreenent sold in a
previ ous year.

c. An additional agreenent purchased and al ready
reported to the comni ssioner by the purchaser.

d. A purchase agreenent cancel ed or revoked in the
sanme year it was sold.

Al'l purchase agreenent changes for which a filing
fee is not required nust be reported to the
commi ssioner on the annual report for the year
covered.

6. As part of the annual filing with the
conmi ssi oner, an establishnment shall file an
aut hori zation for the conm ssioner or a designee to
i nvestigate, audit, and verify all funds, accounts,
saf e deposit boxes, and other evidence of
establishnent trust funds held by or in a financial
institution

7. Fornms may be obtained at cost fromthe
commi ssi oner upon request. The comi ssi oner may
accept annual reports subnmitted in an electronic
format, including but not Iimted to computer
di skettes.

8. Notwi thstanding chapter 22, all records
mai nt ai ned by the conm ssioner under this section
shall be confidential and shall not be made avail abl e
for inspection or copying except upon approval of the
conmi ssioner or the attorney general.

Sec. __ . NEWSECTION 523A. 205 FINANCI AL
I NSTI TUTI ON ANNUAL REPORTI NG REQUI REMENTS.

1. A financial institution shall file with the
comm ssioner not later than March 1 of each year an
annual report on a form prescribed by the comm ssioner
showi ng all funds deposited by an establishnent under
a trust agreenment during the previous year. Each
report shall contain all information requested

2. Forms may be obtained fromthe comm ssioner
upon request. The conmm ssioner may accept annua



reports submtted in an electronic format, including
but not Iimted to conputer diskettes.

3. Notwithstandi ng chapter 22, all records
mai nt ai ned by the conm ssi oner under this section
shall be confidential and shall not be made avail abl e
for inspection or copying except upon approval of the
comri ssioner or the attorney general.

Sec. ___ . NEWSECTION. 523A.206 AUDITS

1. The commissioner may nake audits of the
establ i shment and of the records of a seller, at the
times and in the scope the comm ssioner deternines.
The audits may be made without prior notice to the
seller. The comm ssioner may copy all records the
commi ssioner feels are necessary to conduct the audit.
The conm ssioner may require an audit of a seller or
other person by a certified public accountant to
verify conpliance with this chapter, inplenenting
rules, or orders.

2. A seller or other person shall pay for the
audit unl ess the conm ssioner waives this requirenent.
The cost of an audit involving nultiple sellers or
ot her persons shall be prorated anmpng them upon any
reasonabl e basis as determ ned by the comm ssi oner.
The accountant shall deliver the audit report to the
conmi ssioner and to the seller or other persons.

3. The conmi ssioner shall not make public the
i nformati on obtained in the course of an audit, except
when a duty under this chapter requires the
commi ssioner to take action against a seller or to
cooperate with another enforcenment or regulatory
agency, or except when the conm ssioner is called as a
witness in a civil or crimnal proceeding.

SUBCHAPTER 3
Dl SBURSEMENT OF REMAI NI NG BURI AL ACCOUNT FUNDS
BURI AL TRUST FUNDS, AND | NSURANCE OR ANNUI TY PROCEEDS
UNDER THE REQUI REMENTS OF SECTI ON 249A.5

Sec. __ . NEWSECTION. 523A.301 DEFIN TION

As used in sections 523A 302 and 523A. 303,
"director" neans the director of human services.

Sec. __ . NEWSECTION. 523A.302 | DENTIFI CATI ON
OF MERCHANDI SE AND SERVI CE PROVI DER

If a burial trust fund identifies, either in the
trust fund records or in a related purchase agreenent,
the seller who will provide the cenetery merchandi se,
funeral nerchandi se, funeral services or a comnbination
thereof, the trust fund records or the rel ated
purchase agreements nust contain a statenment signed by
an authorized representative of the seller agreeing to
furnish the cenetery nerchandi se, funeral nerchandi se
funeral services, or a conbination thereof upon the
death of the beneficiary. The burial trust fund shal
not identify a specific seller as payee unless the
trust fund records or the related purchase agreenents,
if any, contain the signature of an authorized
representative of the seller and, if the agreenent is
for funeral services as defined in chapter 156, the
name of a funeral director licensed to deliver those
services. A person nmay enter into agreenents
aut hori zing the establishment of nore than one buria
trust fund and agreeing to furnish the applicable
nmer chandi se and servi ces.

Sec. ___ . NEWSECTION. 523A 303 DI SBURSEMENT OF
REMAI NI NG FUNDS
1. If funds remain in a nonguaranteed irrevocabl e

burial trust fund or fromthe proceeds of an insurance
policy or annuity made payable or assigned to the
seller or a provider after the paynent of funeral and



buri al expenses in accordance with the conditions and
terns of the purchase agreenent for cenetery

mer chandi se, funeral nerchandi se, or funeral services,
the seller shall conmply with all of the foll ow ng:

a. The seller shall provide witten notice by mail
to the director under subsection 2.

b. At least sixty days after nmailing notice to the
director, the seller shall disburse any renaining
funds fromthe burial trust fund as foll ows:

(1) If within the sixty-day period the seller
receives a claimfromthe personal representative of
t he deceased, any remai ning funds shall be disbursed
to the personal representative, notw thstandi ng any
claimby the director.

(2) If within the sixty-day period the seller has
not received a claimfromthe personal representative
of the deceased but receives a claimfromthe
director, the seller shall disburse the renaining
funds up to the anpbunt of the claimto the director.

(3) Any remining funds not disposed of pursuant
to subparagraphs (1) and (2) shall be disbursed to any
person who is identified as the next of kin of the
deceased in an affidavit submitted in accordance with
subsection 5.

2. The notice mailed to the director shall neet
all of the following requirenments and is subject to
all of the follow ng conditions:

a. The notice shall be mailed with postage
pr epai d.

b. If the notice is sent by regular mail, the
si xty-day period for receipt of a response is deened
to comence three days following the date of mailing.

c. If the notice is sent by certified mail, the
si xty-day period for receipt of a response is deened
to comence on the date of mmiling.

d. The notice shall provide all of the follow ng
i nformati on:

(1) Current nanme, address, and tel ephone nunber of
the seller.

(2) Full nane of the deceased.

(3) Date of the deceased's death.

(4) Anmount of funds remaining in the burial trust
fund.

(5) Statenent that any claimby the director nust
be received by the seller within sixty days after the
date of mmiling of the notice.

e. Anotice in substantially the following form
complies with this subsection:

"TO  THE DI RECTOR OF HUMAN SERVI CES

FROM (SELLER S NAME, CURRENT ADDRESS, AND
TELEPHONE NUMBER)

YOU ARE HEREBY NOTI FI ED THAT (NAME OF DECEASED),
WHO HAD AN | RREVOCABLE BURI AL TRUST FUND, HAS DI ED,

2 THAT FI NAL PAYMENT FOR CEMETERY MERCHANDI SE, FUNERAL

15

MERCHANDI SE, AND FUNERAL SERVI CES HAS BEEN MADE, AND
THAT ( REMAI NI NG AMOUNT) REMAINS | N THE | RREVOCABLE
BURI AL TRUST FUND.

THE ABOVE- NAMED SELLER MUST RECEI VE A WRI TTEN
RESPONSE REGARDI NG ANY CLAI M BY THE DI RECTOR W THI N
SI XTY DAYS AFTER THE MAI LING OF THI S NOTI CE TO THE
Dl RECTOR.

| F THE ABOVE- NAMED SELLER DOES NOT RECEI VE A
WRI TTEN RESPONSE REGARDI NG A CLAI M BY THE DI RECTOR
W THI N SI XTY DAYS AFTER THE MAI LI NG OF THI S NOTI CE,
THE SELLER MAY DI SPOSE OF THE REMAI NI NG FUNDS | N
ACCORDANCE W TH SECTI ON 523A. 303, CODE OF | OMA. "

3. Upon receipt of the seller's witten notice,



the director shall deternmine if a debt is due the
departnment of human services pursuant to section
249A.5. If the director determnes that a debt is

owi ng, the director shall provide a witten response
to the seller within sixty days after the mailing of
the seller's notice. |If the director does not respond
with a claimw thin the sixty-day period, any claim
made by the director shall not be enforceabl e agai nst
the seller, the trust, or a trustee

4. A personal representative who wi shes to nake a
claimshall send witten notice of the claimto the
seller. If the seller does not receive any claimfrom
a personal representative within the sixty-day period
provi ded for response by the director regarding a
claim the claimof the personal representative shal
not be enforceabl e against the seller, the trust, or a
trustee.

5. Any person other than a personal representative
or the director claimng an interest in the remaining
funds shall submt an affidavit claimng an interest
whi ch provides the follow ng information:

a. Full panme, current address, and tel ephone
nurmber of the clai mant.

b. daimant's relationship to the deceased.

c. Nane of any surviving next of kin of the
deceased, and the relationship of any naned surviving
next of Kin.

d. That the claimant has no know edge of the
exi stence of a personal representative for the
deceased' s estate.

6. The seller may retain not nore than fifty
dollars of the remaining funds in the burial trust
fund for the adm nistrative expenses associated with
the requirenments of this section.

7. If the funds remaining in a burial trust fund
are di sbursed under the requirements of this section
the seller, the provider, the burial trust fund, and
any trustee shall not be liable to the director, the
estate of the deceased, any personal representative,
or any other interested person for the remaining funds
and any lien inposed by the director shall be
unenf orceabl e agai nst the seller, the burial trust
fund, or any trustee.

SUBCHAPTER 4
TRUSTI NG ALTERNATI VES

Sec. __ . NEWSECTION 523A. 401 PURCHASE
AGREEMENTS FUNDED BY | NSURANCE PROCEEDS

1. A purchase agreenent nmay be funded by insurance
proceeds derived froma new or existing insurance
policy issued by an i nsurance conpany authorized to do
busi ness and doi ng business within this state.

2. Such funding may be in lieu of the trusting
requi renents of this chapter when the purchaser
assigns the proceeds of an existing insurance policy.

3. Such funding may be in lieu of the trusting
requi renents of this chapter when a new i nsurance
policy is purchased to fund the purchase agreenent,
with a face anount equal to or greater than the
current retail price of the cenmetery nerchandi se
funeral nerchandi se, and funeral services to be
delivered under the purchase agreenent or, if less, a
face anpbunt equal to the total of all paynments to be
submitted by the purchaser pursuant to the purchase
agr eenent .

4. The premunms of any new i nsurance policy shal
be fully paid within thirty days after execution of
the purchase agreenment or, with respect to a purchase



agreenent that provides for periodic paynents, the
prem unms shall be paid directly by the purchaser to
the insurance conpany issuing the policy.

5. Any new insurance policy shall satisfy the
foll owi ng conditions:

a. Except as necessary and appropriate to satisfy
the requirenents regarding burial trust funds under
Title XIX of the federal Social Security Act, the
policy shall not be owned by the establishment, the
policy shall not be irrevocably assigned to the
establishnent, and the assignnent of proceeds fromthe
i nsurance policy to the establishnment shall be linmted
to the establishnment's interests as they appear in the
purchase agreenment, and conditioned on the
establishnent's delivery of cemetery nerchandi se
funeral nmerchandi se, and funeral services pursuant to
a purchase agreenent.

b. The policy shall provide that any assi gnnent of
benefits is contingent upon the establishnent's
delivery of cenetery nerchandi se, funeral nerchandise
and funeral services pursuant to a purchase agreenent.

c. The policy shall have an increasing death
benefit or simlar feature that provides sone neans
for increasing the funding as the cost of funeral and
cenmetery goods and services increases.

6. Wth the witten consent of the purchaser, an
exi sting prepaid purchase agreement with trust-funded
benefits may be converted to a prepaid purchase
agreenent with insurance-funded benefits provided the
establ i shnent and the insurance benefits conply with
the followi ng provisions:

a. The transfer of the trust funds to the
i nsurance conpany rmust be at least equal to the ful
sumrequired to be deposited as trust principal under
the trust-funded prepaid purchase agreenent plus al
net earnings accunul ated with respect thereto, as of
the transfer date. Conmissions, allowances, surrender
charges or other fornms of conpensation or expense
| oads, prem um expense, adm nistrative charges or
expenses, or policy fees shall not be deducted from
the trust funds transferred pursuant to the
conver si on.

b. The face anmount of any insurance policy issued
on an individual nmust be no | ess than the anount of
principal and interest transferred for that individua
to the insurance conpany, and any suppl enental
i nsurance policy issued to cover the unfunded portion
of the purchase agreenent nust have a face anpunt that
is at least as great as the unfunded principal
bal ance. The face anmount of the insurance purchased
shal | not, under any circunstances, be less than the
total of all paynments nmade by the purchaser pursuant
to the agreenent plus all net earnings accunul ated
with respect thereto, as of the transfer date.

c. The insurance policy shall not allow for
contesting coverage, limt death benefits in the case
of suicide, refer to physical exam nation, or
otherw se operate as an exclusion, limtation, or
condition other than requiring subm ssion of proof of
death or surrender of policy at the tine the prepaid
purchase agreenment is funded, nmatures, or is cancel ed,
as the case nmay be.

d. The establishment shall maintain a copy of any
prepai d trust-funded purchase agreenent that was
converted to a prepaid insurance-funded purchase
agreenment and retain the paynment history records for
each converted purchase agreenent prior to conversion
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until the cenetery nerchandi se, funeral nerchandise
and funeral services have been delivered.

7. The seller of a purchase agreenent subject to
this chapter which is to be funded by insurance
proceeds shall obtain all permts required to be
obt ained and conply with all reporting requirenents
under this chapter.

8. An insurance conpany issuing policies funding
purchase agreements subject to this chapter shall file
an annual report with the conm ssioner on a form
prescribed by the conm ssioner. The report shall Iist
the applicabl e insurance policies outstanding for each
establishnent. Conputer printouts nay be submitted so
|l ong as each legibly provides the same information
required in the prescribed form

Sec. __ . NEWSECTION 523A.402 PURCHASE
AGREEMENTS FUNDED BY ANNUI TY PROCEEDS

1. A purchase agreenment nmay be funded by proceeds
derived froma new or existing annuity issued by an
i nsurance conpany authorized to do business and doi ng
business within this state.

2. Such funding may be in lieu of the trust
requi renents of this chapter when the purchaser
assigns the proceeds of an existing annuity.

3. Such funding may be in lieu of the trust
requi renents of this chapter when a new annuity is
purchased to fund the purchase agreement, with a face
anount equal to or greater than the current retai
price of the cenmetery nerchandi se, funera
mer chandi se, and funeral services to be delivered
under the purchase agreenent or, if |less, a face
anount equal to the total of all paynents to be
submitted by the purchaser pursuant to the purchase
agr eenent .

4. The premunms of any new annuity shall be fully
paid within thirty days after execution of the
purchase agreement or, with respect to a purchase
agreement that provides for periodic paynents, the
prem uns shall be paid directly by the purchaser to
the insurance conpany issuing the annuity.

5. The annuity shall satisfy the follow ng
condi tions:

a. Except as necessary and appropriate to satisfy
the requirenents regarding burial trust funds under
Title XIX of the federal Social Security Act, the
annuity shall not be owned by the establishnent or
irrevocably assigned and any designation of the
establishnent as a beneficiary shall not be nmade
i rrevocabl e.

b. The annuity shall provide that any assi gnment
of benefits is contingent upon the establishnment's
delivery of cenetery nerchandi se, funeral nerchandise
and funeral services pursuant to a purchase agreenent.

c. The annuity shall have an increasing death
benefit or simlar feature that provides sone neans
for increasing the funding as the cost of cenetery
nmer chandi se, funeral nerchandi se, and funeral services
i ncreases.

6. Wth the witten consent of the purchaser, an
exi sting prepaid purchase agreement w th trust-funded
benefits nmay be converted to a prepaid purchase
agreenment with annuity-funded benefits provided the
establi shnment and the annuity benefits conply with the
fol |l owi ng provisions:

a. The transfer of the trust funds to the
i nsurance conpany rmust be at |least equal to the ful
sumrequired to be deposited as trust principal under



the trust-funded prepaid purchase agreenent plus al
net earnings accunmul ated with respect thereto, as of
the transfer date. Commissions, allowances, surrender
charges or other forns of conpensation or expense
| oads, prem um expense, adm nistrative charges or
expenses, or fees shall not be deducted fromthe trust
funds transferred pursuant to the conversion.

b. The face amount of any annuity issued on an
i ndi vi dual must be no | ess than the anount of
principal and interest transferred for that individua
to the insurance conpany, and any suppl enental annuity
i ssued to cover the unfunded portion of the purchase
agreenent nust have a face amount that is at |east as
great as the unfunded principal balance. The face
anount of the annuity purchased shall not, under any
circunstances, be less than the total of all paynents
made by the purchaser pursuant to the agreenent plus
all net earnings accunul ated with respect thereto, as
of the transfer date.

c. The annuity shall not allow for contesting

coverage, linmt death benefits in the case of suicide
refer to physical exam nation, or otherw se operate as
an exclusion, limtation, or condition other than

requi ri ng subm ssi on of proof of death or surrender of
the annuity at the time the prepaid purchase agreenent
is funded, matures, or is canceled, as the case my
be.

d. The establishment shall maintain a copy of any
prepai d trust-funded purchase agreenent that was
converted to a prepaid annuity-funded purchase
agreenment and retain the paynment history records for
each converted purchase agreenent prior to conversion
until the cenetery nerchandi se, funeral nerchandise
and funeral services have been delivered.

7. The seller of a purchase agreenent subject to
this chapter which is to be funded by annuity proceeds
shall obtain all permits required to be obtained and
comply with all reporting requirements under this
chapter.

8. An insurance conpany issuing annuities funding
purchase agreements subject to this chapter shall file
an annual report with the conm ssioner on a form
prescribed by the conm ssioner. The report shall [ist
the applicable annuities outstanding for each
establishnent. Conputer printouts nay be submitted so
| ong as each legibly provides the same information
required in the prescribed form

Sec. __ . NEWSECTION 523A. 403 PURCHASE
AGREEMENTS FUNDED BY CERTI FI CATES OF DEPCSI T.

1. A purchase agreenment nay be funded by proceeds
derived froma certificate of deposit in the nane of
t he purchaser nade payable to the seller upon the
purchaser's death

2. The seller of a purchase agreenent subject to
this chapter which is to be funded by a certificate of
deposit shall obtain all permits required to be
obtai ned and conply with all reporting requirenents
under this chapter, inplenenting rules, and orders.

Sec. __ . NEWSECTION 523A 404 MERCHANDI SE
DELI VERED TO THE PURCHASER OR WAREHOUSED.

1. Trust requirenents do not apply to paynents for
outer burial containers nade of either polystyrene or
pol ypropyl ene or cenetery nerchandi se delivered to the
purchaser or stored in an independent third-party
storage facility not owned or controlled by the seller
when approved by the conmissioner. The seller or the
storage facility nmust denonstrate that they will do



all of the follow ng:

a. Issue a receipt of ownership in the name of the
purchaser and deliver it to the purchaser.
b. Insure the merchandi se agai nst | oss.

c. Protect the merchandi se agai nst damage

d. Transfer title to the purchaser

e. Appropriately identify and describe the
merchandi se in a manner that it can be distinguished
fromother simlar itens.

f. Use a nethod of storage that allows for visua
audits of the merchandi se.

g. Have adequate, conputerized, recordkeeping
systens in place to identify, describe, and count each
itemin storage, including the ownership of each item
and provide an aggregate listing with nunerica
totals.

h. File a consent to be audited and i nspected by
t he conmi ssi oner.

i. Provide reports to the comm ssioner, annually,
by an i ndependent certified public accountant, which
shal | include a physical count of nerchandise held in
storage and a review of information, including the
seller's revenue and sal es records, as necessary to
verify the adequacy of the nunber of itens held at the
storage facility.

j. Satisfy the annual reporting requirenments of
section 523A. 204.

2. Lawn crypts nay be delivered in |lieu of
trusting. For this purpose, delivery neans
installation in a grave owned by the purchaser. The
seller shall do all of the follow ng:

a. Notify the admi nistrator before the lawn crypts
are install ed.

b. ldentify the intended |ocation of the |awn
crypts within the cenetery.

c. Provide docunentation adequately denmpnstrating
delivery has occurred. Adequate documentation
includes but is not limted to photographs and third-
party certifications.

3. Cenetery nerchandi se and funeral merchandise
shal |l not be deemed delivered to the purchaser or
war ehoused i f the nmerchandise is subject to a lien or
security interest by any party other than the seller.

4. An establishnent is prohibited fromrequiring
delivery as a condition of the sale.

5. A seller shall provide services necessary for
the installation or burial of outer burial containers
sold by the seller. This subsection shall not require
the seller to provide for the opening or closing of
the internent or entonmbnent space, unless the purchase
agreenent provi des ot herw se.

Sec. . NEWSECTION. 523A. 405 BOND IN LIEU OF
TRUST FUND
1. In lieu of trust requirenents, a seller may

file with the comm ssioner a surety bond issued by a
surety conpany authorized to do business and doi ng
business within this state. The bond nust be
conditioned upon the seller's faithful performance of
purchase agreements subject to this chapter. The
surety's liability extends to each such agreenent
executed while the bond is in force and unti
performance or recision of the purchase agreenment. To
the extent expressly agreed to in witing by the
surety, the surety's liability extends to each such
agreenent subject to this chapter executed prior to
the tine the bond was in force and until performance
or recision of the agreenent. A purchaser aggrieved
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by a breach of a condition of the bond covering the
purchaser's agreenent nmay nmaintain an acti on agai nst
the bond. |If, at the tine of the breach, the
purchaser is aware of the purchaser's rights under the
bond and how to file a claimagainst the bond, the
surety shall not be liable for any breach of condition
unl ess the surety receives notice of a claimwthin
sixty days follow ng discovery of the acts, om ssions,
or conditions constituting the breach of condition,
except as otherwi se provided in this section. A
surety bond shall not be cancel ed by a surety except
upon a witten notice of cancellation given by the
surety to the conm ssioner by restricted certified
mail, and not prior to the expiration of sixty days
after receipt of the notice by the comri ssioner. The
surety's liability shall extend to each purchase
agreenent subject to this chapter executed prior to
cancel l ation of the surety bond until the seller has
complied with section 3.

2. If a seller becomes insolvent or otherw se
ceases to engage in business prior to or within sixty
days after cancellation of a bond, the seller shall be
deened to have breached the bond conditions for
out st andi ng agreenents under this chapter as of the
day prior to cancellation of the bond. The
commi ssioner shall nmail witten notice by restricted
certified mail to the purchaser under each outstandi ng
purchase agreement of the seller that a clai magainst
the bond nust be filed with the surety conpany wthin
sixty days after the nailing date of the notice. The
surety shall cease to be liable for all purchase
agreenents except those for which clains are filed
with the surety conmpany within sixty days after the
date the conmissioner mails the notices.

3. If a surety bond is canceled by a surety under
any conditions other than those specified in
subsection 2, the seller shall conply with all of the
fol | owi ng:

a. The seller shall conply with the trust
requi renents of section 523A. 201 for all purchase
agreements subject to this chapter executed on or
after the effective date of cancellation of the surety
bond. In the alternative, the seller nmay subnmit a
substitute surety bond neeting the requirenments of
subsection 1, but the seller nust conply with section
523A. 201 for any purchase agreenments executed on or
after the effective cancellation date of the earlier
surety bond and prior to the effective date of the
| ater surety bond.

b. Wthin sixty days after the effective
cancel | ation date of the surety bond, the seller shal
submit to the comm ssioner an undertaking by anot her
surety conpany that a substitute surety bond neeting
the requirenents of subsection 1 is in effect and that
the liability of the substitute surety bond extends to
al | outstandi ng purchase agreenments of the seller that
were executed but not perforned or extinguished prior
to the effective date of the substitute surety bond
or the seller shall submit to the conm ssioner a
financial statement acconpanied by an unqualified
opi ni on based upon an audit perforned by a certified
public accountant licensed in this state certifying
the total anmpbunt of outstanding liabilities of the
sell er on purchase agreenents subject to this chapter
and proof of deposit by the seller in trust under
section 523A. 201 of either the anount specified in
section 523A. 201, including interest as set by the



conmi ssi oner based on the interest which would have
been earned had the funds been maintained in trust,
with respect to all of those outstandi ng purchase
agreenents or, where applicable, that delivery of

mer chandi se has been made in conpliance with section
523A.404. The surety may require such security as is
necessary to conply with this section. Upon
conpliance by the seller with this paragraph, the
surety conpany canceling the surety bond shall cease
to be liable with respect to any outstandi ng purchase
agreenments of the seller except those purchase
agreements with respect to which a breach of condition
occurred prior to cancellation and for which tinely
claims were filed.

4. Section 523A. 202, and, to the extent it is
appl i cabl e, section 523A. 206, apply to sellers whose
purchase agreenments are covered by a surety bond
mai nt ai ned under this section, and section 523A. 202
continues to apply to any purchase agreenents of those
sellers that are not covered by a surety bond
mai nt ai ned under this section.

5. Upon receiving a notice of cancellation of a
surety bond, the conmi ssioner shall notify the seller
of the requirenments of this chapter resulting from
cancel | ation of the bond. The notice nay be in the
formof a copy of this section and sections 523A. 201
and 523A. 202.

6. Upon receiving a notice of cancellation, unless
the seller has conplied with the requirenments of this
section, the attorney general shall seek an injunction
to prohibit the seller from nmaking further purchase
agreenents subject to this chapter. The attorney
general shall comrence an action to attach and | evy
execution upon property of the seller when the seller
fails to performa purchase agreenent subject to this
chapter, to the extent necessary to secure conpliance
with this chapter. The county attorney may bring
crimnal charges under subchapter 7.

7. The surety under this section shall not be
owned, under the control of, or affiliated with the
sel l er

8. The anopunt of the surety bond shall equa
ei ghty percent of the paynents received pursuant to
purchase agreements, or the applicable portion
thereof, for cemetery nerchandi se, funera
mer chandi se, funeral services, or a conbination
t hereof and the anobunt needed to adjust the anount of
the surety bond for inflation as set by the
commi ssi oner based on the consunmer price index. The
seller shall review the anmount of the surety bond no
| ess than annually and shall increase the bond as
necessary to reflect additional paynents. The anount
needed to adjust for inflation shall be added annually
to the surety bond during the first quarter of the
establishnent's fiscal year.

9. Wth the consent of the purchaser, an existing
prepai d purchase agreenment with trust-funded benefits
may be converted to a prepaid purchase agreenent
funded by a surety bond provided the establishnment and
the surety bond comply with the foll owi ng provisions:

a. The anount of the trust funds transferred to
the surety conpany nmust be at |east equal to the ful
sumrequired to be deposited as trust principal under
the trust-funded prepaid purchase agreenent plus al
net earnings accunul ated with respect thereto, as of
the transfer date. Conmmissions, allowances, surrender
charges or other forns of conpensation or expense



| oads, prem um expense, adm nistrative charges or
expenses, or fees shall not be deducted fromthe trust
funds transferred pursuant to the conversion.

b. The face anount of the surety bond issued on an
i ndi vi dual nmust be no | ess than the anount of
principal and interest transferred for that individua
to the surety conpany, and any suppl enental surety
bond i ssued to cover the unfunded portion of the
purchase agreement nust have a face anmount that is at
| east as great as the unfunded principal balance. The
face anpbunt of the surety bond purchased shall not,
under the circunstances, be less than the total of al
paynents nmade by the purchaser pursuant to the
agreenment plus all net earnings accunulated with
respect thereto, as of the transfer date.

c. The establishnent shall maintain a copy of any
prepai d trust-funded agreenment that was converted to a
prepai d purchase agreenment funded by a surety bond and
retain the paynent history records for each converted
purchase agreenment prior to conversion until the
cenmetery nerchandi se, funeral merchandi se, and funera
servi ces have been delivered.

SUBCHAPTER 5
PERM T REQUI REMENTS FOR SELLERS OF CEMETERY
MERCHANDI SE, FUNERAL MERCHANDI SE, FUNERAL SERVI CES,
OR A COMVBI NATI ON THEREOF

Sec. ___ . NEWSECTION. 523A. 501 ESTABLI SHVENT
PERM TS.
1. A person shall not advertise, sell, pronote, or

offer to furnish cenmetery nerchandi se, funera

mer chandi se, funeral services, or a conbination

t hereof when performance or delivery nay be nore than
one hundred twenty days followi ng the initial paynent
on the account without an establishment pernmit. Each
establ i shnent nust have an establishnment pernmt.

2. An application for an establishnent permt
shall be filed on a form prescribed by the
commi ssi oner, be acconpanied by a fifty dollar filing
fee, and include a copy of each purchase agreenent the
person will use for sales of cenetery nerchandise,
funeral nerchandi se, funeral services, or a
conbi nati on thereof.

3. The application shall contain:

a. The nanme and address of the establishment.

b. The nane and address of any additional provider
of cenetery nerchandi se, funeral nerchandi se, funera
services, or a conbination thereof.

c. The nanme and address of each owner, officer, or
other official of the establishment, including when
rel evant the chief executive officer and the nmenbers
of the board of directors.

d. A description of any conmon busi ness enterprise
or parent conpany.

e. The types of cemetery nerchandi se, funera
mer chandi se, funeral services, or a conbination
thereof to be sold.

f. The types of trust or trust alternatives
utilized by the establishnment and a |ist of the
financial institutions, storage facilities, surety
compani es, and insurance conpanies utilized by the
establi shnent on a regul ar basis.

4. A permt holder shall informthe conmm ssioner
of changes in the information required to be provided
by subsection 3 within thirty days of the change

5. An establishnent permit is not assignable or
transferable. A pernmit holder selling all or part of
an establishnment shall cancel the permt and the



purchaser shall apply for a new pernmit in the
purchaser’'s nanme within thirty days of the sale.

6. The conmi ssioner shall grant or deny a permt
application within thirty days after receipt, but the
commi ssioner's failure to act within that time period
shal |l not be deemed approval of the application. If
the conmi ssioner does not grant the pernmt, the
conmi ssioner shall notify the person in witing of the

reasons for the denial. The permt shall disclose on
its face the permt holder's enployer or the
est abl i shnent on whose behalf the applicant will be

maki ng or attenmpting to nake sales, the permt nunber,
and the expiration date.

7. Aninitial permt is valid for two years from
the date the application is filed. A pernmt may be
renewed for two years by filing the form prescribed by
t he conmi ssioner under subsection 2, acconpanied by a
ten dollar renewal fee. Subm ssion of purchase
agreenents is not required for renewal s unless the
purchase agreenents have been nodified since the | ast
filing.

8. The conmi ssioner may by rule create or accept a
mul tijurisdiction establishnent permit. |If the
establishment permit is issued by another
jurisdiction, the rules shall require the filing of an
application or notice formand paynent of the
applicable filing fee of fifty dollars for an initia
application and ten dollars for a renewal application.
The application or notice formutilized and the
effective dates and terns of the permit nay vary from
the provisions set forth in subsections 2, 3, and 7.

Sec. __ . NEWSECTION. 523A.502 SALES PERM TS

1. A person shall not advertise, sell, pronote, or
offer to furnish cenmetery nerchandi se, funera
mer chandi se, funeral services, or a conbination
t hereof when performance or delivery nay be nore than
one hundred twenty days followi ng initial payment on
the account without a sales permt. A permt holder
must be an enpl oyee or agent of a person hol ding an
establishment permit who can deliver the cenetery
mer chandi se, funeral nerchandise, funeral services, or
a conbi nation thereof being sold. A person nust have
a sales pernit for each establishment at which the
person works. However, a person may apply for a sales
permt covering nultiple establishnments, if the
est abl i shnents have comon ownership. The
establishnent permit holder is liable for the acts of
its enpl oyees and agents performed in adverti sing,
selling, pronoting, or offering to furnish, upon the
future death of a person named or inplied in a
purchase agreenent, cenetery nerchandi se, funera
mer chandi se, funeral services, or a conbination
t her eof .

2. This chapter does not permt a person to
practice nortuary science without a |license. A person
hol ding a current sales pernit may advertise, sell
promote, or offer to furnish a funeral director's
services as an enpl oyee or agent of a funera
establ i shnent furnishing the funeral services under
chapter 156.

3. An application for a sales permt shall be
filed on a form prescri bed by the comi ssi oner and be
acconpanied by a five dollar filing fee

4. The application shall contain:

a. The nane and address of the person.

b. The nane and address of the person's enpl oyer
and each establishnent on whose behalf the person wll



be advertising, selling, pronoting, or offering to
furnish cenetery nerchandi se, funeral merchandise,
funeral services, or a conbination thereof.

c. The nane and address of the provider who will
provi de the cenmetery nerchandi se, funeral merchandise
funeral services, or a conbination thereof if
different fromthe person's enpl oyer.

5. Aninitial permt expires one year fromthe
date the application is filed. The permt may be
renewed for four years by filing the formprescribed
by the comm ssi oner under subsection 3, acconpani ed by
a twenty dollar filing fee

6. A permt holder shall informthe conm ssioner
of changes in the information required to be provided
by subsection 4 within thirty days of the change.

7. A sales permt is not assignable or
transferable. A pernmt holder selling all or part of
a business shall cancel the permit and the purchaser
shal|l apply for a new pernmit in the purchaser's nane
within thirty days of the sale.

8. The conmi ssioner shall grant or deny a pernit
application within thirty days after receipt, but the
commi ssioner's failure to act within that tinme period
shal | not be deened approval of the application. If
t he conmi ssioner does not grant the permit, the
commi ssioner shall notify the applicant in witing of
the reasons for the denial.

9. The conmi ssioner may by rule create or accept a
multijurisdiction sales pernit. |If the sales permt
is issued by another jurisdiction, the rules shal
require the filing of an application or notice form
and paynent of the applicable filing fee of five
dollars for each year. The application or notice form
utilized and the effective dates and terns of the
permt may vary fromthe provisions set forth in
subsections 3 and 5.

Sec. __ . NEWSECTION. 523A.503 DEN AL,
SUSPENSI ON, REVOCATI ON, AND SURRENDER COF PERM TS.

1. The commissioner may, pursuant to chapter 17A,
deny any pernit application or inmediately suspend or
revoke any permt issued under this chapter for
several reasons, including but not limted to:

a. Committing a fraudul ent act, engaging in a
fraudul ent practice, or violating any provision of
this chapter or, any inplenenting rule or order issued
under this chapter.

b. Violating any other state or federal |aw
applicable to the conduct of the applicant's or permt
hol der' s busi ness.

c. Insolvency or financial condition.

d. The permt holder, for the purpose of avoiding
the trust requirenent for funeral services, attributes
anounts pai d under the purchase agreenent to cenetery
mer chandi se or funeral merchandise that is delivered
under section 523A. 404 rather than to funeral services
sold to the purchaser. The sale of funeral services
at a lower price when the sale is nmade in conjunction
with the sale of cenetery nerchandi se or funera
mer chandi se to be delivered under section 523A 404
than the services are regularly and customarily sold
for when not sold in conjunction with cenetery
mer chandi se or funeral merchandi se is evidence that
the permt holder is acting with the purpose of
avoi ding the trust requirenent for funeral services
under section 523A. 201.

e. Engaging in a deceptive act or practice or
deliberately m srepresenting or omtting a materi al



fact regarding the sale of cenetery nerchandi se
funeral nerchandi se, funeral services, or a
conbi nati on thereof under this chapter

f. Conviction of a crimnal offense involving
di shonesty or a fal se statenent.

g. Inability to provide the cenetery nerchandise,
funeral nmnerchandi se, funeral services, or a
conbi nati on thereof which the applicant or pernit
hol der purports to sell

h. The applicant or permt holder sells the
busi ness without filing a prior notice of sale with
the conmissioner. The pernmit shall be revoked thirty
days follow ng such sale.

i. Selling by a person who is not an enpl oyee or
agent of the applicant or permt hol der.

2. The conm ssioner may, for good cause shown,
suspend any permt for a period not exceeding thirty
days, pending investigation.

3. Except as provided in subsection 2, a permt
shal | not be revoked or suspended except after notice
and hearing under chapter 17A.

4. Any pernit holder may surrender a pernmit by
delivering to the comi ssioner witten notice that the
permt holder surrenders the permt, but the surrender
shall not affect the permt holder's civil or crimnnal
liability for acts comitted before the surrender.

5. Denial, revocation, suspension, or surrender of
a permt does not inmpair or affect the obligation of
any preexisting | awful agreenent between the permt
hol der and any person.

SUBCHAPTER 6
PURCHASE AGREEMENT REQUI REMENTS
Sec. ___ . NEWSECTION 523A 601 DI SCLOSURES.

1. A purchase agreenment for cenmetery nerchandi se,
funeral nerchandi se, funeral services, or a
conbi nation thereof shall be witten in clear,
under st andabl e | anguage, and shall be printed or typed
in an easy-to-read font, size, and style, and shall

a. ldentify the seller, the sal esperson's pernit
and establishnment nanme and permit nunber, the
expiration date of the sal esperson's permt, the
purchaser, and the person for whomthe cenetery
mer chandi se, funeral nerchandi se, funeral services, or
a conbi nation thereof is purchased, if other than the
pur chaser.

b. Specify the cenetery merchandi se, funera
mer chandi se, funeral services, or a conbination
thereof, to be provided, and the cost of each
mer chandi se item or service

c. State clearly the conditions upon which
substitution will be all owed.

d. State the total purchase price and the terns
under which it is to be paid.

e. State clearly whether the purchase agreenment is
a guaranteed price agreenent or a nonguaranteed price
agreenment. A nonguaranteed price agreenent shal
contain in twelve point bold-faced type an expl anation
of the consequences of such agreement in substantially
the foll owi ng | anguage:

THE PRI CES OF MERCHANDI SE AND SERVI CES UNDER THI S
AGREEMENT ARE SUBJECT TO CHANGE IN THE FUTURE. ANY
FUNDS PAI D UNDER THI S AGREEMENT ARE ONLY A DEPCSIT TO
BE APPLI ED, TOGETHER W TH ACCRUED | NCOVE, TOMRD THE
FI NAL COSTS OF THE MERCHANDI SE OR SERVI CES AGREED
UPON.  ADDI TI ONAL CHARGES MAY BE | NCURRED WHEN
ADDI TI ONAL MERCHANDI SE OR SERVI CES OR BOTH ARE
PROVI DED OR WHEN PRI CES HAVE | NCREASED MORE THAN



ACCRUED | NCOVE

f. State that the purchase of the cenetery
nmer chandi se, funeral nerchandi se, and funeral services
is revocabl e and specify the damages for cancell ation,
if any.

g. State clearly who has the authority to cancel
anend, or revoke the purchase agreenent to purchase
cenmetery nerchandi se, funeral merchandi se, and funera
servi ces.

h. State clearly that the purchaser is entitled to
resci nd the purchase agreenent under terns and
conditions specified by section 523A 602.

i. Include an explanation of regul atory oversi ght
by the insurance division in twelve point bold-faced
type, in substantially the follow ng | anguage

THI S AGREEMENT |'S SUBJECT TO RULES ADM NI STERED BY
THE | OM | NSURANCE DI VI SION.  YOU MAY CALL THE
I NSURANCE DI VI SI ON AT ( ) . WRITTEN
I NQUI RIES OR COVPLAI NTS SHOULD BE MAI LED TO THE | OMA
SECURI TI ES BUREAU, (STREET ADDRESS), (CITY), IOM (ZIP
CODE)

2. A purchase agreenment that is funded by a trust
shal | al so:

a. State the percentage of nmoney to be placed in
trust.

b. Explain the disposition of the incone generated
frominvestnments and include a statenent of the
purchaser's responsibility for incone taxes owed on
the incone if applicable.

c. State that if, after all paynents are made
under the conditions and terms of the purchase
agreenent for cenetery nerchandi se, funera
mer chandi se, funeral services, or a conbination
t hereof, any funds remain in the nonguarant eed
irrevocabl e burial trust fund, the seller shal
di sburse the remai ning funds according to | aw.

d. State clearly the terms of the funeral and
burial trust agreement and whether it is revocable or
i rrevocabl e.

e. State clearly that the purchaser is entitled to
transfer the trust funding, insurance funding, or
other trust assets or select another establishnent to
recei ve the trust funding, insurance funding, or any
ot her trust assets.

f. State clearly who has the authority to amend or
revoke the trust agreenent, if revocable, and who has
the authority to appoint successor trustees if the
purchase agreenment is cancel ed.

3. The conmi ssioner nay adopt rul es establishing
di scl osure and format requirenents to pronpte consuner
under st andi ng of the nerchandi se and services
purchased and the avail abl e fundi ng mechani sns for a
purchase agreement under this chapter.

4. A purchase agreenment shall be signed by the
purchaser, the seller, and if the agreenent is for
funeral services as defined in chapter 156, a person
licensed to deliver funeral services.

5. The seller shall disclose the follow ng
information prior to accepting the initial paynent
under a purchase agreenent:

a. The specific method or nmethods (trust deposits,
certificates of deposit, life insurance or an annuity,
a surety bond, or warehousing) that will be used to
fund the purchase agreenent.

b. The rel ationship between the soliciting agent
or agents, the provider of the cenetery nerchandi se,
funeral nerchandi se, or funeral services, or




conbi nati on thereof, the conm ssioner, and any ot her
person

c. The relationship of the life insurance policy
or other trust assets to the funding of the purchase
agreenent and the nature and exi stence of any
guar ant ees regardi ng the purchase agreenent.

d. The inpact on the purchase agreenent of the
fol | owi ng:

(1) Changes in the funding, including but not
limted to changes in the assignment, beneficiary
designation, trustee, or use of proceeds.

(2) Any penalties to be incurred by the purchaser
as a result of the failure to nake any additiona
paynments required.

(3) Penalties to be incurred upon cancell ation.

e. Alist of cenmetery nerchandi se, funera
mer chandi se, and funeral services which are agreed
upon under the purchase agreenent and all rel evant
i nformation concerning the price of the cenetery
mer chandi se, funeral nerchandi se, funeral services, or
a conbi nation thereof, including a statenent that the
purchase price is either guaranteed at the tinme of
purchase or to be determned at the tine of need.

f. Al relevant information concerning what occurs
and whether any entitlenments or obligations arise if
there is a difference between the funding and the
anount actually needed to fund the purchase agreenent.

g. Any penalties or restrictions including but not
limted to geographic restrictions or the inability of
the provider to perform upon delivery of cenetery
nmer chandi se, funeral nerchandi se, or funeral services,
or the purchase agreenent guarantee

h. |If the funding is being transferred from
anot her establishnment, any material facts related to
the revocation of the prior purchase agreenent and the
transfer of the existing trust funds.

Sec. __ . NEWSECTION. 523A 602 CONSUMER
RECI SI ON, CANCELLATI ON, AND REFUND RI GHTS, AND
PURCHASE AGREEMENT COWPLI ANCE W TH OTHER LAWS

1. A seller shall furnish the purchaser with a
compl eted copy of a purchase agreenent pertaining to
the sale at the time the purchase agreenment is signed
The seller shall conply with the follow ng terns:

a. The sane | anguage shall be used in both the
oral sales representation and the witten purchase
agr eenent .

b. The seller shall give notice in the purchase
agreenent of the purchaser's right to rescind after
signing the purchase agreenent. The recision period
must be but may be greater than three business days
after the date of the purchase agreenent. The notice
nmust :

(1) Be located close to the signature |ine

(2) Be printed in twelve point bold-faced type.

(3) State that "YOU, THE PURCHASER, HAVE THE RI GHT
TO RESCI ND THI S AGREEMENT AT ANY TIME PRIOR TO
M DNI GHT OF THE (I NSERT RELEVANT NUMBER, NOT LESS THAN
THREE) BUSI NESS DAYS AFTER THE DATE OF THI S
AGREEMENT. "

c. Al noneys shall be refunded w thout penalty
within ten days after recision

2.  CANCELLATI ON REFUND

a. A purchase agreenent nust include a statenent
that the purchaser has the right to cancel the
agreenent for the purchase of cenetery merchandi se
funeral merchandi se, and funeral services upon witten
demand and designate or appoint a trustee to hold,



manage, invest, and distribute the trust assets.

b. If a purchase agreenment is canceled, a
purchaser requests a transfer of the trust assets upon
cancel l ati on of a purchase agreenent, or another
est abl i shnent provides nerchandi se or services
designated in a purchase agreement, the seller shal
refund or transfer within thirty days of receiving a
witten demand no | ess than the purchase price of the
appl i cabl e cenetery merchandi se, funeral nerchandise,
and funeral services adjusted for inflation, using the
consumer price index anmounts announced by the
conmi ssi oner annually, |ess any cancell ation penalty
set forth in the purchase agreement. The anobunt of
the cancellation penalty shall not exceed ten percent
of the purchase price of the applicable cenetery
nmer chandi se, funeral nerchandi se, and funera
services. The seller may al so deduct the value of the
cenmetery nerchandi se, funeral merchandi se, and funera
services already received by, delivered to, or
war ehoused for the purchaser.

c. A purchase agreenent nust include a statenent
that the purchaser is entitled to a refund of the
purchase price of the applicable funeral nerchandise
adjusted for inflation, using the consumer price index
amount s announced by the conmi ssioner annually for any
itemof funeral nerchandi se that cannot be delivered
to the location specified in the purchase agreenent
within forty-eight hours of notice of the individual's
death, unless the delay is caused by weat her
conditions or a natural disaster. The seller nust
return such refund to the purchaser within thirty days
of receiving the witten denmand.

3. This section does not prohibit a purchaser who
is or may becone eligible for benefits under Title XIX
of the federal Social Security Act from naking a
guaranteed price purchase agreement irrevocable to the
extent that federal |aw or regul ations require that
such an agreement be irrevocabl e for purposes of a
purchaser's eligibility for benefits under Title X X
of the federal Social Security Act, as permtted under
federal law. The seller of credit sale agreenents
shal |l conply with the requirenents of chapter 537, the
lowa consumer credit code, and is subject to the
renedi es and penalties provided in that chapter for
nonconpl i ance.

SUBCHAPTER 7
FRAUDULENT PRACTI CES

Sec. . NEWSECTION. 523A.701 M SLEADI NG
FI LI NGS

It is unlawful for a person to make or cause to be
made, in any docunment filed with the conm ssioner, or
in any proceedi ng under this chapter, any statenent of
material fact which is, at the tinme and in the |ight
of the circunstances under which it is nmade, false or
m sl eading, or, in connection with such statenent, to
omit to state a material fact necessary in order to
make the statenments made, in the light of the
circunst ances under which they are nade, not
m sl eadi ng.

Sec. __ . NEWSECTION 523A 702
M SREPRESENTATI ONS OF GOVERNVENT APPROVAL.

It is unlawful for a seller under this chapter to
represent or inmply in any manner that the seller has
been sponsored, recommended, or approved, or that the
seller's abilities or qualifications have in any
respect been passed upon by the comm ssi oner.

Sec. _ . NEWSECTION 523A.703 FRAUDULENT



PRACTI CES.

A person who comrits any of the follow ng acts
commits a fraudul ent practice and is punishable as
provided in chapter 714:

1. Knowingly fails to conply with any requiremnent
of this chapter.

2. Knowi ngly nmakes, causes to be made, or
subscribes to a false statement or representation in a
report or other docunment required under this chapter,
i mpl enenting rules, or orders, or renders such a
report or document nisleading through the deliberate
om ssion of information properly belonging in the
report or docunent.

3. Conspires to defraud in connection with the
sal e of cenetery merchandi se, funeral nerchandi se,
funeral services, or a conbination thereof under this
chapter.

4. Fails to deposit funds under sections 523A. 201
and 523A. 202 or withdraws any funds in a manner
i nconsistent with this chapter.

5. Knowingly sells or offers cenetery merchandi se
funeral merchandi se, funeral services, or a
conbi nati on thereof without an establishnent permt.

6. Deliberately misrepresents or onits a nateria
fact relative to the sale of cenetery nerchandi se,
funeral nerchandi se, funeral services, or a
conbi nation thereof under this chapter. Wen selling
cemetery nerchandi se or funeral nerchandi se, a seller
shal | not exclude the funeral services necessary for
the delivery, use, or installation of the cenetery
mer chandi se or funeral merchandise at the tine of the

funeral or burial unless the purchase agreenent
expressly provides ot herw se.
SUBCHAPTER 8
ADM NI STRATI ON AND ENFORCEMENT
Sec. __ . NEWSECTION. 523A.801 ADM N STRATI ON.

1. This chapter shall be administered by the
commi ssioner. The deputy adm ni strator appoi nted
pursuant to section 502.601 shall be the principa
operations officer responsible to the comm ssioner for
the routine adm nistration of this chapter and
managenent of the administrative staff. In the
absence of the conmi ssioner, whether because of
vacancy in the office due to absence, physica
disability, or other cause, the deputy adninistrator
shall, for the time being, have and exercise the
authority conferred upon the comm ssioner. The
commi ssioner may by order fromtine to tinme del egate
to the deputy administrator any or all of the
functions assigned to the comm ssioner in this
chapter. The deputy adm nistrator shall enploy
of ficers, attorneys, accountants, and other enpl oyees
as needed for adnministering this chapter.

2. It is unlawful for the comm ssioner or any
adm nistrative staff to use for personal benefit any
information which is filed with or obtained by the
conmi ssioner and which is not made public. This
chapter does not authorize the conm ssioner or any
such staff nmenber to disclose any such information
except anpong thensel ves or to other cenetery and
funeral administrators, regulatory authorities, or
governnment al agenci es, or when necessary and
appropriate in a proceeding or investigation under
this chapter or as required by chapter 22. This
chapter neither creates nor derogates any privil eges
that exist at common | aw or ot herw se when docunentary
or other evidence is sought under a subpoena directed



to the conmissioner or any adm nistrative staff.

Sec. __ . NEWSECTION 523A. 802 SCOPE

1. This chapter applies to any adverti senent,
sal e, pronotion, or offer nade by a person to furnish,
upon the future death of a person named or inplied in
a purchase agreement, cenetery merchandi se, funera
mer chandi se, funeral services, or a conbination
thereof. Burial accounts and insurance policies are
included if the account records or related docunments
identify the establishnent that will provide the
cenmetery nerchandi se, funeral nerchandise, funera
services, or a conbination thereof.

2. This chapter applies when a purchase agreenent
is executed within this state or an advertisenent,
promotion, or offer to furnish is made or accepted
within this state. An offer to furnish is made w thin
this state, whether or not either party is then
present in this state, when the offer originates from
this state or is directed by the offeror to this state
and received by the offeree in this state through the

mail, over the tel ephone, by the internet, or through
any other neans of conmerce.
3. If a foreign person does not have a registered

agent or agents in the state of |owa, doing business
within this state shall constitute the person's

appoi ntnent of the secretary of state of the state of
lowa to be its true and | awful attorney upon whom nay
be served all |awful process of original notice in
actions or proceedings arising or growi ng out of any
contract or tort.

Sec. __ . NEWSECTION. 523A 803 | NVESTI GATI ONS
AND SUBPCENAS

1. The comissioner may, for the purpose of
di scovering violations of this chapter, inplenenting
rules, or orders issued under this chapter:

a. Make such public or private investigations
within or outside of this state as the conm ssioner
deens necessary to determ ne whet her any person has
violated or is about to violate this chapter,

i mpl ementing rules, or orders issued under this
chapter, or to aid in enforcenent of this chapter or
in the prescribing of rules and forns under this
chapter.

b. Require or pernmit any person to file a
statenment in witing, under oath or otherw se as the
commi ssioner or attorney general determnes, as to al
the facts and circunstances concerning the matter to
be investigated.

c. Notwithstandi ng chapter 22, keep confidentia
the informati on obtained in the course of an
i nvestigation. However, if the conm ssioner
determnes that it is necessary or appropriate in the
public interest or for the protection of the public,
the conm ssioner may share information with other
adm nistrators, regulatory authorities, or
governnental agencies, or may publish information
concerning a violation of this chapter, inplenmenting
rules, or orders issued under this chapter.

d. Investigate the establishnent and exami ne the
books, accounts, papers, correspondence, nenoranda,
purchase agreenents, files, or other docunents or
records used by every applicant and pernit hol der
under this chapter.

e. Administer oaths and affirmati ons, subpoena
wi t nesses, conpel their attendance, take evidence, and
require the production of any books, accounts, papers,
correspondence, nenoranda, purchase agreenents, files,



or other documents or records which the comm ssioner
deens relevant or material to any investigation or
proceedi ng under this chapter and inplenenting rules,
all of which may be enforced under chapter 17A

f. Apply to the district court for an order
requiring a person's appearance before the
comm ssi oner or attorney general, or a designee of
either or both, in cases where the person has refused
to obey a subpoena issued by the conm ssioner or
attorney general. The person may also be required to
produce docunentary evidence germane to the subject of
the investigation. Failure to obey a court order
under this subsection constitutes contenpt of court.

2. The conmi ssioner nmay i ssue and bring an action
in district court to enforce subpoenas within this
state at the request of an agency or admnistrator of
anot her state, if the activity constituting an all eged
violation for which the information i s sought woul d be
a violation of this chapter had the activity occurred
inthis state.

Sec. __ . NEWSECTION. 523A. 804 MEDIATION

The commi ssioner may order an establishment to
participate in nmediation in any dispute regarding a
purchase agreement. Mediation performed under this
section shall be conducted by a nediator appointed by
the conmi ssioner and shall comply with the provisions
of chapter 679C.

Medi ati on of these disputes shall include
attendance at a nediati on session with the nedi ator
and the parties to the dispute, listening to the
nmedi ator' s expl anation of the nediation process,
presentation of one party's view of the dispute, and
listening to the response of the other party.
Participation in nmediation does not require that the
parties reach a nediation agreenent.

Parties to the nediation shall have the right to
advi ce and presence of counsel at all tines. The
parties to the nmedi ation shall present any nedi ation
agreenent reached through the nediation to the
conmi ssioner. |If a nediation agreement is not
reached, the nediator shall file a report with the
conmi ssioner. The costs of the mediation shall be
approved by the conmi ssioner and shall be borne by the
i nsurance division's regulatory fund.

Sec. __ . NEWSECTION. 523A.805 CEASE AND DESI ST
ORDERS | NJUNCTI ONS,

If it appears to the conm ssioner that a person has
engaged or is about to engage in an act or practice
constituting a violation of this chapter, inplenmenting
rules, or orders issued under this chapter, the
comm ssioner or the attorney general may do either or
both of the follow ng:

1. Issue a sunmary order directed at the person
requiring the person to cease and desi st from engagi ng
in such act or practice. A person nay request a
hearing within thirty days of issuance of the summary
order. If a hearing is not tinely requested, the
summary order shall becone final by operation of |aw
The order shall remain effective fromthe date of
i ssuance until the date the order becones final by
operation of law or is overturned by a presiding
officer following a request for hearing. Section
17A.18A is inapplicable to summary cease and desi st
orders issued under this section.

2. Bring an action in the district court in any
county of the state for an injunction to restrain a
person subject to this chapter and any agents,



enpl oyees, or associ ates of the person from engagi ng
in conduct or practices deened contrary to the public
interest. In any proceeding for an injunction, the
comm ssioner or attorney general may apply to the
court for a subpoena to require the appearance of a
def endant and the defendant's agents and for any
books, accounts, papers, correspondence, nenoranda,
purchase agreenments, files, or other docunments or
records germane to the hearing upon the petition for
an injunction. Upon a proper show ng, a pernmanent or
tenporary injunction, restraining order, or wit of
mandanus shall be granted and a receiver may be

appoi nted for the defendant or the defendant's assets.
The conmi ssioner or attorney general shall not be
required to post a bond.

Sec. __ . NEWSECTION 523A.806 COURT ACTION FOR
FAI LURE TO COOPERATE

If a person fails or refuses to file any statenent
or report or to produce any books, accounts, papers,
correspondence, nenoranda, purchase agreenments, files,
or other docunments or records, or to obey any subpoena
i ssued by the conm ssioner, the conmm ssioner may refer
the matter to the attorney general, who may apply to a
district court to enforce conpliance. The court may
order any or all of the follow ng:

1. Injunctive relief, restricting or prohibiting
the offer or sale of cenetery nerchandi se, funera
mer chandi se, funeral services, or a conbination
t her eof .

2. Revocation or suspension of any permt issued
under this chapter.

3. Production of docunents or records including
but not Iimted to books, accounts, papers,
correspondence, menoranda, purchase agreenments, files,
or other docunents or records.

4. Such other relief as may be required.

Such an order shall be effective until the person
files the statement or report or produces the
docunent s requested, or obeys the subpoena.

Sec. ___ . NEWSECTION. 523A 807 PROSECUTI ON FOR
VI OLATI ONS OF LAW

1. Aviolation of this chapter or rul es adopted or
orders issued under this chapter is a violation of
section 714.16, subsection 2, paragraph "a". The
renedi es and penalties provided by section 714. 16,
including but not limted to injunctive relief and
penalties, apply to violations of this chapter.

2. If the conm ssioner believes that grounds exist
for the crimnal prosecution of persons subject to
this chapter for violations of this chapter or any
other law of this state, the comi ssioner may forward
to the attorney general or the county attorney the
grounds for the belief, including all evidence in the
commi ssi oner's possession, so that the attorney
general or the county attorney may proceed with the
matter as deened appropri ate.

Sec. __ . NEWSECTION 523A. 808 COOPERATION W TH
OTHER AGENCI ES

1. To encourage uniforminterpretation and
adm nistration of this chapter and effective
regul ation of the sale of cemetery nerchandi se,
funeral merchandi se, and funeral services, the
conmi ssioner may cooperate with any governnmental |aw
enforcenent or regul atory agency.

2. This cooperation includes but is not limted
to:

a. Miking a joint exanmination or investigation.



b. Holding a joint admi nistrative hearing.

c. Filing and prosecuting a joint civil or
adm ni strative proceeding.

d. Sharing and exchangi ng personnel .

e. Sharing and exchanging relevant information and
docunents.

f. Formulating, in accordance with chapter 17A,
rul es or proposed rules on natters such as statenents
of policy, regulatory standards, guidelines, and
interpretive opinions.

Sec. __ . NEWSECTION 523A. 809 RULES, FORMS,
AND ORDERS

1. Under chapter 17A, the conmi ssioner nmay from
time to tine make, amend, and rescind such rules,
forms, and orders as are necessary or appropriate for
the protection of purchasers and the public and to
adm ni ster the provisions of this chapter, its
i mpl ementing rules, and orders issued under this
chapter.

2. Arule, form or order shall not be nade
amended, or rescinded unless the commi ssioner finds
that the action is necessary or appropriate in the
public interest or for the protection of purchasers
and consistent with the purposes fairly intended by
the policies and provisions of this chapter, its
i mpl enenting rules, and orders issued under this
chapter.

3. A provision of this chapter inposing any
liability does not apply to any act done or omitted in
good faith in conformity with any rules, form or
order of the comm ssioner, notw thstanding that the
rule, form or order may | ater be anended or rescinded
or be deternmined by judicial or other authority to be
invalid for any reason

Sec. . NEWSECTION 523A.810 DATE OF FILING
AND | NTERPRETI VE OPI NI ONS.

1. A docurent is filed when it is received by the
commi ssi oner.

2. Requests for interpretive opinions may be
granted in the comm ssioner's discretion.

Sec. _ . NEWSECTION 523A.811 RECElIVERSHI PS.

1. The commissioner shall notify the attorney
general of the potential need for establishnent of a
receivership if the conm ssioner finds that a seller
subject to this chapter neets one or nore of the
foll owi ng conditions:

a. |s insolvent.

b. Has utilized trust funds for personal or
busi ness purposes in a manner inconsistent with this
chapter.

c. The anpunt of funds currently held in trust for
cenetery nerchandi se, funeral nerchandi se, and funera
services is less than eighty percent of all paynments
made under the purchase agreenments referred to in
section 523A. 201.

d. Has refused to pay any just claimor denmand
based on a purchase agreement referred to in section
523A. 201.

e. The conmi ssioner finds upon investigation that
a seller is unable to pay any claimor demand based on
a purchase agreenent which has been | egally determ ned
to be just and outstanding.

2. The conm ssioner or attorney general may apply
to the district court in any county of the state for
the establishment of a receivership. Upon proof of
any of the grounds for a receivership described in
this section, the court may grant a receivership.



Sec. __ . NEWSECTION 523A. 812 | NSURANCE
DI VI SION' S REGULATORY FUND

The insurance division may authorize the creation
of a special revenue fund in the state treasury, to be
known as the insurance division regulatory fund. The
commi ssi oner shall allocate annually fromthe fees
paid pursuant to section 523A 204, two dollars for
each purchase agreenent reported on an establishnent
permt holder's annual report for deposit to the
regulatory fund. The renminder of the fees collected
pursuant to section 523A. 204 shall be deposited into
the general fund of the state. The noneys in the
regulatory fund shall be retained in the fund. The
noneys are appropriated and, subject to authorization
by the conmm ssioner, may be used to pay auditors,
audit expenses, investigative expenses, the expenses
of medi ati on ordered by the comm ssioner, consumner
educati on expenses, the expenses of a toll-free
tel ephone line to receive consuner conplaints, and the
expenses of receiverships established under section
523A.811. An annual allocation to the regulatory fund
shall not be inposed if the current bal ance of the
fund exceeds two hundred thousand doll ars.

Sec. __ . NEWSECTION. 523A. 813 LI CENSE
REVOCATI ON  RECOMVENDATI ON BY COVM SSI ONER TO BQARD
OF MORTUARY SCl ENCE EXAM NERS

Upon a determ nation by the commi ssioner that
grounds exist for an adm nistrative |icense revocation
or suspension action by the board of nmortuary science
exam ners under chapter 156, the conm ssioner nay
forward to the board the grounds for the
determ nation, including all evidence in the
possessi on of the conm ssioner, so that the board may
proceed with the matter as deened appropriate

SUBCHAPTER 9
LI QUI DATI ON PROCEDURES

Sec. __ . NEWSECTION. 523A.901 LI QU DATI ON

1. CROUNDS FOR LI QUI DATION. The conm ssi oner nmay
petition the district court for an order directing the
commi ssioner to liquidate an establishnent on either
of the follow ng grounds:

a. The establishment did not deposit funds
pursuant to section 523A. 201 or withdrew funds in a
manner inconsistent with this chapter and is
i nsol vent .

b. The establishnment did not deposit funds
pursuant to section 523A. 201 or withdrew funds in a
manner inconsistent with this chapter and the
condi tion of the establishment is such that further
transacti on of business woul d be hazardous,
financially or otherwi se, to purchasers or the public.

2. LI QUI DATI ON ORDER.

a. An order to liquidate the business of an
est abl i shnent shall appoint the conm ssioner as
liquidator and shall direct the liquidator to
i mredi atel y take possession of the assets of the
establishnent and to adm ni ster them under the genera
supervi sion of the court. The liquidator is vested
with the title to the property, contracts, and rights
of action and the books and records of the
establi shnent ordered |iquidated, wherever |ocated, as
of the entry of the final order of liquidation. The
filing or recording of the order with the clerk of
court and the recorder of deeds of the county in which
its principal office or place of business is |ocated,
or, in the case of real estate with the recorder of
deeds of the county where the property is located, is



notice as a deed, bill of sale, or other evidence of
title duly filed or recorded with the recorder of
deeds.

b. Upon issuance of an order, the rights and
liabilities of an establishment and of the
establishnent's creditors, purchasers, owners, and
other persons interested in the establishnment's estate
shal | becone fixed as of the date of the entry of the
order of liquidation, except as provided in subsection
14.

c. At the time of petitioning for an order of
I'iquidation, or at any tine after the tine of
petitioning, the conmi ssioner, after making
appropriate findings of an establishnment's insolvency,
may petition the court for a declaration of
i nsol vency. After providing notice and hearing as it
deens proper, the court may make the decl arati on.

d. An order issued under this section shal
require accounting to the court by the Iiquidator.
Accountings, at a mninmm nust include all funds
recei ved or disbursed by the |iquidator during the
current period. An accounting shall be filed within
one year of the liquidation order and at such other
times as the court nmay require

e. Wthin five days after the initiation of an
appeal of an order of |iquidation, which order has not
been stayed, the conmi ssioner shall present for the
court's approval a plan for the continued performance
of the establishnment's obligations during the pendency
of an appeal. The plan shall provide for the
continued performance of purchase agreenments in the
normal course of events, notw thstandi ng the grounds
al l eged in support of the order of |iquidation

i ncluding the ground of insolvency. |f the defendant
establishnent's financial condition, in the judgnent
of the commi ssioner, will not support the full

performance of all obligations during the appea
pendency period, the plan may prefer the clains of
certain purchasers and clai mants over creditors and
interested parties as well as other purchasers and
clai mants, as the conm ssioner finds to be fair and
equi tabl e considering the relative circunstances of
such purchasers and clainmants. The court shal

exam ne the plan submitted by the comm ssioner and if
it finds the plan to be in the best interests of the
parties, the court shall approve the plan. An action
shall not |ie against the conm ssioner or any of the
commi ssioner's deputies, agents, clerks, assistants,
or attorneys by any party based on preference in an
appeal pendency plan approved by the court.

3. POAERS OF LI QUI DATOR

a. The liquidator may do any of the follow ng:

(1) Appoint a special deputy to act for the
I'i qui dator under this chapter, and determ ne the
speci al deputy's reasonabl e conpensation. The speci al
deputy shall have all the powers of the |iquidator
granted by this section. The special deputy shal
serve at the pleasure of the |iquidator.

(2) Hire enployees and agents, |egal counsel
account ants, appraisers, consultants, and other
personnel as the conmi ssioner nay deem necessary to
assist in the liquidation.

(3) Wth the approval of the court, fix reasonable
conpensati on of enpl oyees and agents, |egal counsel
accountants, appraisers, and consultants.

(4) Pay reasonabl e conpensation to persons
appoi nted and defray fromthe funds or assets of the



establishnent all expenses of taking possession of,
conserving, conducting, |iquidating, disposing of, or
otherwi se dealing with the business and property of
the establishnment. |If the property of the
establ i shment does not contain sufficient cash or
liquid assets to defray the costs incurred, the
commi ssi oner may advance the costs so incurred out of
the insurance division regulatory fund. Anobunts so
advanced for expenses of admi nistration shall be
repaid to the insurance division regulatory fund for
the use of the division out of the first avail able
moneys of the establishment.

(5) Hold hearings, subpoena witnesses, and conpel
their attendance, administer oaths, exam ne a person
under oath, and conpel a person to subscribe to the
person's testinony after it has been correctly reduced
to witing, and in connection to the proceedi ngs
require the production of books, accounts, papers,
correspondence, nenoranda, purchase agreenents, files,
or other docunents or records which the |iquidator
deens relevant to the inquiry.

(6) Collect debts and noneys due and cl ai ns
bel onging to the establishment, wherever | ocated.
Pursuant to this subparagraph, the liquidator rmay do
any of the follow ng:

(a) Institute tinely action in other jurisdictions
to forestall garnishnent and attachment proceedi ngs
agai nst debts.

(b) Performacts as are necessary or expedient to
collect, conserve, or protect its assets or property,

i ncluding the power to sell, compound, conprom se, or
assign debts for purposes of collection upon ternms and
conditions as the |iquidator deens best.

(c) Pursue any creditor's renmedies available to
enforce cl ai ns.

(7) Conduct public and private sales of the
property of the establishnent.

(8) Use assets of the establishnent under a
liquidation order to transfer obligations of purchase
agreenments to a solvent establishment, if the transfer
can be acconplished wi thout prejudice to the
applicable priorities under subsection 18.

(9) Acquire, hypothecate, encunber, |ease,

i mprove, sell, transfer, abandon, or otherw se dispose
of or deal with property of the establishnment at its
mar ket val ue or upon terns and conditions as are fair
and reasonable. The liquidator shall also have power
to execute, acknow edge, and deliver deeds,

assi gnnments, rel eases, and other instrunments necessary
to effectuate a sale of property or other transaction
in connection with the liquidation.

(10) Borrow noney on the security of the
establishnent's assets or without security and execute
and deliver documents necessary to that transaction
for the purpose of facilitating the |iquidation.

Money borrowed pursuant to this subparagraph shall be
repaid as an administrative expense and shall have
priority over any other class 1 clains under the
priority of distribution established in subsection 18.

(11) Enter into contracts as necessary to carry
out the order to liquidate and affirmor di savow
contracts to which the establishnent is a party.

(12) Continue to prosecute and to institute in the
nane of the establishnent or in the liquidator's own
nane any and all suits and other |egal proceedings, in
this state or el sewhere, and to abandon the
prosecution of clains the |iquidator deens



unprofitable to pursue further

(13) Prosecute an action on behalf of the
creditors, purchasers, or owners agai nst an officer of
the establishment or any other person.

(14) Renpve records and property of the
establishnment to the offices of the conm ssioner or to
other places as may be convenient for the purposes of
efficient and orderly execution of the Iiquidation.

(15) Deposit in one or nore banks in this state
suns as are required for neeting current
adm ni stration expenses and distributions.

(16) Unless the court orders otherw se, invest
funds not currently needed.

(17) File necessary docunents for recording in the
of fice of the recorder of deeds or record office in
this state or el sewhere where property of the
establishnment is |ocated.

(18) Assert defenses available to the
establ i shnent against third persons including statutes
of limtations, statutes of fraud, and the defense of
usury. A waiver of a defense by the establishnent
after a petition in liquidation has been filed shal
not bind the |iquidator.

(19) Exercise and enforce the rights, renedies,
and powers of a creditor, purchaser, or owner,
including the power to avoid transfer or lien that may
be given by the general |aw and that is not included
wi t hi n subsections 7 through 9

(20) Intervene in a proceedi ng wherever instituted
that mght lead to the appointnment of a receiver or
trustee, and act as the receiver or trustee whenever
the appointnent is offered.

(21) Exercise powers now held or later conferred
upon receivers by the laws of this state which are not
i nconsistent with this chapter.

b. This subsection does not limt the |iquidator
or exclude the liquidator from exercising a power not
listed in paragraph "a" that may be necessary or
appropriate to acconplish the purposes of this
chapter.

4. NOTICE TO CREDI TORS AND OTHERS.

a. Unless the court otherw se directs, the
i quidator shall give notice of the Iiquidation order
as soon as possible by doing both of the follow ng:

(1) Miiling notice, by first-class mail, to al
persons known or reasonably expected to have clains
agai nst the establishnent, including purchasers, at
their last known address as indicated by the records
of the establishnent.

(2) Publication of notice in a newspaper of
general circulation in the county in which the
establishnent has its principal place of business and
in other locations as the |iquidator deens
appropri at e.

b. Notice to potential clainmnts under paragraph
a" shall require claimants to file with the
l'iquidator their clainms together with proper proofs of
the cl ai munder subsection 13 on or before a date the
i quidator shall specify in the notice. Caimnts
shal | keep the liquidator informed of their changes of
address, if any.

c. |If notice is given pursuant to this subsection,
the distribution of assets of the establishnment under
this chapter shall be conclusive with respect to
clai mants, whether or not a clainmant actually received
noti ce.

5.  ACTI ONS BY AND AGAI NST LI QUI DATOR



a. After issuance of an order appointing a
I'i qui dator of an establishnent, an action at |aw or
equity shall not be brought agai nst the establishnment
within this state or el sewhere, and existing actions
shal |l not be maintained or further presented after
i ssuance of the order. \enever in the liquidator's
judgnment, protection of the estate of the
establ i shnent necessitates intervention in an action
agai nst the establishnment that is pending outside this
state, the liquidator may intervene in the action
The |iquidator may defend, at the expense of the
estate of the establishnment, an action in which the
| i quidator intervenes under this section.

b. Wthin two years or such additional tinme as
applicable law may pernit, the liquidator, after the
i ssuance of an order for liquidation, nay institute an
action or proceeding on behalf of the estate of the
est abl i shnment upon any cause of action agai nst which
the period of limtation fixed by applicable | aw has
not expired at the tine of the filing of the petition
upon which the order is entered. |If a period of
limtation is fixed by agreement for instituting a
suit or proceeding upon a claim or for filing a
claim proof of claim proof of |oss, demand, notice,
or the like, or if in a proceeding, judicial or
otherwise, a period of limtationis fixed in the
proceedi ng or pursuant to applicable law for taking an
action, filing a claimor pleading, or doing an act,
and if the period has not expired at the date of the
filing of the petition, the liquidator may, for the
benefit of the estate, take any action or do any act,
required of or permitted to the establishnent, within
a period of one hundred ei ghty days subsequent to the
entry of an order for liquidation, or within a further
period as is shown to the satisfaction of the court
not to be unfairly prejudicial to the other party.

c. A statute of Ilimtations or defense of |aches
shall not run with respect to an action against an
establi shnent between the filing of a petition for
I i qui dation agai nst the establishnment and the denia
of the petition. An action against the establishnment
that m ght have been conmenced when the petition was
filed may be commenced for at |east sixty days after
the petition is denied.

6. COLLECTION AND LI ST OF ASSETS.

a. As soon as practicable after the |iquidation
order but not later than one hundred twenty days after
such order, the liquidator shall prepare in duplicate
a list of the establishment's assets. The |ist shal
be anmended or suppl emented as the |iquidator may
determ ne. One copy shall be filed in the office of
the clerk of court, and one copy shall be retained for
the liquidator's files. Anmendnents and suppl enents
shall be simlarly filed.

b. The liquidator shall reduce the assets to a
degree of liquidity that is consistent with the
effective execution of the |iquidation

c. A subnmission of a proposal to the court for
distribution of assets in accordance with subsection
11 fulfills the requirenents of paragraph "a"

7. FRAUDULENT TRANSFERS PRI OR TO PETI TI ON

a. A transfer nade and an obligation incurred by
an establishnment within one year prior to the filing
of a successful petition for |iquidation under this
chapter is fraudulent as to then existing and future
creditors if nmade or incurred without fair
consideration, or with actual intent to hinder, delay,



or defraud either existing or future creditors. A
fraudul ent transfer nade or an obligation incurred by
an establishnment ordered to be liquidated under this
chapter nmay be avoided by the |iquidator, except as to

a person who in good faith is a purchaser, l|ienor, or
obligee for a present fair equivalent value. A
purchaser, lienor, or obligee, who in good faith has
given a consideration |less than present fair

equi val ent val ue for such transfer, lien, or
obligation, may retain the property, lien, or
obligation as security for repaynent. The court nay,
on due notice, order any such transfer, lien, or

obligation to be preserved for the benefit of the
estate, and in that event, the receiver shall succeed
to and may enforce the rights of the purchaser,
lienor, or obligee.

b. (1) A transfer of property other than rea
property is made when it becones perfected so that a
subsequent lien obtainable by | egal or equitable
proceedi ngs on a sinple contract could not becone
superior to the rights of the transferee under
subsection 9, paragraph "c".

(2) A transfer of real property is nade when it
beconmes perfected so that a subsequent bona fide
purchaser fromthe establishment could not obtain
rights superior to the rights of the transferee

(3) A transfer which creates an equitable lien is
not perfected if there are avail abl e nmeans by which a
| egal lien could be perfected.

(4) A transfer not perfected prior to the filing
of a petition for liquidation is deened to be nade
i Mmedi ately before the filing of the successfu
petition.

(5) This subsection applies whether or not there
are or were creditors who m ght have obtained a lien
or persons who m ght have beconme bona fide purchasers.

8. FRAUDULENT TRANSFER AFTER PETI TI ON

a. After a petition for liquidation has been
filed, a transfer of real property of the
establi shnment nmade to a person acting in good faith is
valid against the liquidator if nade for a present
fair equivalent value. |If the transfer is not made
for a present fair equivalent value, then the transfer
is valid to the extent of the present consideration
actually paid for which anmount the transferee shal
have a lien on the property transferred. The
commencenent of a proceeding in liquidation is
constructive notice upon the recording of a copy of
the petition for or order of liquidation with the
recording or deeds in the county where any rea
property in question is |ocated. The exercise by a
court of the United States or a state or jurisdiction
to authorize a judicial sale of real property of the
establishment within a county in a state shall not be
i mpai red by the pendency of a proceedi ng unless the
copy is recorded in the county prior to the
consummation of the judicial sale.

b. After a petition for |liquidation has been filed
and before either the liquidator takes possession of
the property of the establishment or an order of
liquidation is granted:

(1) A transfer of the property, other than real
property, of the establishment nmade to a person acting
in good faith is valid against the liquidator if nade
for a present fair equivalent value. |f the transfer
was not made for a present fair equival ent value, then
the transfer is valid to the extent of the present



consi deration actually paid for which anmount the
transferee shall have a lien on the property
transferred.

(2) If acting in good faith, a person indebted to
the establishment or hol ding property of the
establ i shnent may pay the debt or deliver the
property, or any part of the property, to the
establ i shnent or upon the establishnent's order as if
the petition were not pending.

(3) A person having actual know edge of the
pending liquidation is not acting in good faith.

(4) A person asserting the validity of a transfer
under this subsection has the burden of proof. Except
as provided in this subsection, a transfer by or on
behal f of the establishment after the date of the
petition for |iquidation by any person other than the
liquidator is not valid against the |iquidator.

c. A person receiving any property fromthe
establishnent or any benefit of the property of the
establishment which is a fraudul ent transfer under
paragraph "a" is personally liable for the property or
benefit and shall account to the |iquidator.

d. This chapter does not inpair the negotiability
of currency or negotiable instrunents.

9. VO DABLE PREFERENCES AND LI ENS

a. (1) A preference is a transfer of the property
of an establishment to or for the benefit of a
creditor for an antecedent debt nade or suffered by
the establishnment within one year before the filing of
a successful petition for liquidation under this
chapter, the effect of which transfer nay be to enable
the creditor to obtain a greater percentage of this
debt than another creditor of the same class would
receive. |If aliquidation order is entered while the
establishnent is already subject to a receivership
then the transfers are preferences if nade or suffered
within one year before the filing of the successful
petition for the receivership, or within two years
before the filing of the successful petition for
I'i qui dation, whichever tinme is shorter.

(2) A preference may be avoided by the |iquidator
if any of the foll ow ng exist:

(a) The establishment was insolvent at the tinme of
the transfer.

(b) The transfer was made within four nonths
before the filing of the petition

(c) At the time the transfer was nmade, the
creditor receiving it or to be benefited by the
transfer or the creditor's agent acting with reference
to the transfer had reasonable cause to believe that
the establishment was insolvent or was about to becone
i nsol vent .

(d) The creditor receiving the transfer was an
officer, or an enpl oyee, attorney, or other person who
was in fact in a position of conparable influence in
the establishment to an of ficer whether or not the
person held the position of an officer, owner, or
other person, firm corporation, association, or
aggregati on of persons with whomthe establishnent did
not deal at arms |ength.

(3) Were the preference is voidable, the
i quidator may recover the property. |If the property
has been converted, the |iquidator may recover its
value froma person who has received or converted the
property. However, if a bona fide purchaser or lienor
has given less than the present fair equival ent val ue,
the purchaser or lienor shall have a |ien upon the



property to the extent of the consideration actually
given. Were a preference by way of lien or security
interest is voidable, the court may on due notice
order the lien or security interest to be preserved
for the benefit of the estate, in which event the lien
or title shall pass to the Iiquidator.

b. (1) A transfer of property other than rea
property is made when it becones perfected so that a
subsequent |ien obtainable by [egal or equitable
proceedi ngs on a sinple contract could not becone
superior to the rights of the transferee

(2) A transfer of real property is made when it
becones perfected so that a subsequent bona fide
purchaser fromthe establishment could not obtain
rights superior to the rights of the transferee

(3) A transfer which creates an equitable lien is
not perfected if there are avail able nmeans by which a
I egal lien could be created.

(4) A transfer not perfected prior to the filing
of a petition for liquidation is deened to be nade
i mredi ately before the filing of the successfu
petition.

(5) This subsection applies whether or not there
are or were creditors who m ght have obtained |iens or
persons who m ght have becone bona fide purchasers.

c. (1) A lien obtainable by Iegal or equitable
proceedi ngs upon a sinple contract is one arising in
the ordinary course of the proceedings upon the entry
or docketing of a judgnent or decree, or upon
attachnment, garni shnent, execution, or |ike process,
whet her before, upon, or after judgment or decree and
whet her before or upon levy. It does not include
liens which under applicable |law are given a speci al
priority over other liens which are prior in tinme.

(2) A lien obtainable by legal or equitable
proceedi ngs may becone superior to the rights of a
transferee, or a purchaser nay obtain rights superior
to the rights of a transferee within the nmeaning of
paragraph "b", if such consequences follow only from
the lien or purchase itself, or fromthe lien or
purchase followed by a step wholly within the contro
of the respective |ienholder or purchaser, with or
without the aid of ministerial action by public
officials. However, a lien could not become superior
and a purchase could not create superior rights for
the purpose of paragraph "b" through an act subsequent
to the obtaining of a lien or subsequent to a purchase
whi ch requires the agreenent or concurrence of any
third party or which requires further judicial action
or ruling.

d. A transfer of property for or on account of a
new and cont enpor aneous consi deration, which is under
paragraph "b" made or suffered after the transfer
because of delay in perfecting it, does not becone a
transfer for or on account of an antecedent debt if
any acts required by the applicable law to be
performed in order to perfect the transfer as against
liens or a bona fide purchaser's rights are perforned
within twenty-one days or any period expressly all owed
by the | aw, whichever is less. A transfer to secure a
future loan, if a loan is actually nade, or a transfer
whi ch beconmes security for a future loan, shall have
the sane effect as a transfer for or on account of a
new and cont enpor aneous consi derati on.

e. If alien which is voidable under paragraph
a", subparagraph (2), has been dissolved by the
furnishing of a bond or other obligation, the surety



of which has been indemified directly or indirectly
by the transfer or the creation of a lien upon
property of an establishnent before the filing of a
petition under this chapter which results in the
liquidation order, the indemifying transfer or lien
i s al so voi dabl e.

f. The property affected by a |ien voidabl e under
paragraphs "a" and "e" is discharged fromthe lien.
The property and any of the indemifying property
transferred to or for the benefit of a surety shal
pass to the liquidator. However, the court nmay on due
notice order a lien to be preserved for the benefit of
the estate and the court may direct that the
conveyance be executed to evidence the title of the
I'i qui dat or.

g. The court shall have summary jurisdiction of a
proceeding by a liquidator to hear and deternine the
rights of the parties under this section. Reasonable
notice of hearing in the proceeding shall be given to
all parties in interest, including the obligee of a
rel easing bond or other |ike obligation. Were an
order is entered for the recovery of indemifying
property in kind or for the avoi dance of an
indemmi fying Iien, upon application of any party in
interest, the court shall in the sane proceedi ng
ascertain the value of the property or lien. If the
value is less than the anmount for which the property
is indemified or Iess than the amount of the lien,
the transferee or lienholder nmay elect to retain the
property or lien upon paynent of its value, as
ascertained by the court, to the liquidator within the
time as fixed by the court.

h. The liability of a surety under a releasing
bond or other like obligation is discharged to the
extent of the value of the indemifying property
recovered or the indemifying lien nullified and
avoi ded by the liquidator. Were the property is
retai ned under paragraph "g", the liability of the
surety is discharged to the extent of the anpbunt paid
to the |iquidator.

i. |If acreditor has been preferred for property
whi ch becones a part of the establishnent's estate,
and afterward in good faith gives the establishment
further credit w thout security of any kind, the
anmount of the new credit remaining unpaid at the tine
of the petition may be set off against the preference
whi ch woul d ot herwi se be recoverable fromthe
creditor.

j. If within four nonths before the filing of a
successful petition for |iquidation under this
chapter, or at any tine in contenplation of a
proceeding to liquidate, an establishnment, directly or
indirectly, pays noney or transfers property to an
attorney for services rendered or to be rendered, the
transaction nay be exam ned by the court on its own
nmotion or shall be exanmined by the court on petition
of the liquidator. The paynent or transfer shall be
held valid only to the extent of a reasonabl e anount
to be determined by the court. The excess may be
recovered by the liquidator for the benefit of the
estate. However, where the attorney is in a position
of influence in the establishnent or an affiliate,
paynment of any nmoney or the transfer of any property
to the attorney for services rendered or to bhe
rendered shall be governed by the provisions of
paragraph "a", subparagraph (2), subparagraph
subdi vision (d).



k. (1) An officer, nanager, enployee,
shar ehol der, subscriber, attorney, or other person
acting on behalf of the establishment who know ngly
participates in giving any preference when the person
has reasonabl e cause to believe the establishment is
or is about to become insolvent at the time of the
preference is personally liable to the Iiquidator for
the amount of the preference. There is an inference
t hat reasonabl e cause exists if the transfer was nade
within four nonths before the date of filing of this
successful petition for |iquidation.

(2) A person receiving property fromthe
establishnent or the benefit of the property of the
establ i shnent as a preference voi dabl e under paragraph
"a" is personally liable for the property and shal
account to the |iquidator.

(3) This subsection shall not prejudice any ot her
claimby the Iiquidator against any person.

10. CLAIM5 OF HOLDER OF VO D OR VO DABLE RI GHTS.

a. Aclaimof a creditor who has received or
acquired a preference, l|lien, conveyance, transfer,
assi gnment, or encunbrance, voidable under this
chapter, shall not be allowed unless the creditor
surrenders the preference, lien, conveyance, transfer,
assi gnment, or encunmbrance. |If the avoidance is
effected by a proceeding in which a final judgnent has
been entered, the claimshall not be allowed unless
the money is paid or the property is delivered to the
liquidator within thirty days fromthe date of the
entering of the final judgnent. However, the court
having jurisdiction over the |iquidation may all ow
further time if there is an appeal or other
continuation of the proceeding

b. A claimallowabl e under paragraph "a" by reason
of a voluntary or involuntary avoi dance, preference
lien, conveyance, transfer, assignnment, or encunbrance
may be filed as an excused late filing under
subsection 12, if filed within thirty days fromthe
date of the avoidance or within the further tine
all owed by the court under paragraph "a".

11. LI QUIDATOR S PROPCSAL TO DI STRI BUTE ASSETS.

a. Fromtine to tinme as assets becone avail abl e,
the liquidator shall make application to the court for
approval of a proposal to disburse assets out of
mar shal ed assets.

b. The proposal shall at |east include provisions
for all of the follow ng

(1) Reserving anpbunts for the paynment of all the
fol | owi ng:

(a) Expenses of administration.

(b) To the extent of the value of the security
hel d, the paynent of clains of secured creditors.

(c) Cdainms falling within the priorities
established in subsection 18, paragraphs "a" and "b"

(2) Disbursenent of the assets narshaled to date
and subsequent di sbursenent of assets as they becone
avai | abl e.

c. Action on the application may be taken by the
court provided that the liquidator's proposal conplies
with paragraph "b".

12.  FILING OF CLAI M5

a. Proof of all clainms shall be filed with the
liquidator in the formrequired by subsection 13 on or
before the last day for filing specified in the notice
requi red under subsection 4.

b. The liquidator may permt a claimant nmaking a
late filing to share in distributions, whether past or



future, as if the claimant were not late, to the
extent that the payment will not prejudice the orderly
adm nistration of the |iquidation under any of the
fol |l owi ng circunstances:

(1) The existence of the claimwas not known to
the claimant and the claimant filed the claimas
pronptly as reasonably possible after learning of it.

(2) Atransfer to a creditor was avoi ded under
subsections 7 through 9, or was voluntarily
surrendered under subsection 10, and the filing
satisfies the conditions of subsection 10.

(3) The valuation under subsection 17 of security
hel d by a secured creditor shows a deficiency, which
is filed within thirty days after the val uation.

c. The liquidator may consider any claimfiled
|late and permt the claimant to receive distributions
whi ch are subsequently declared on any clains of the
sane or lower priority if the paynent does not
prejudice the orderly adm nistration of the
liquidation. The late-filing clainmant shall receive
at each distribution the sane percentage of the anount
all owed on the claimas is then being paid to
claimants of any lower priority. This shall continue
until the claimhas been paid in full

13. PROOF OF CLAIM

a. Proof of claimshall consist of a statenent
signed by the clainmant that includes all of the
follow ng that are applicable:

(1) The particulars of the claim including the
consi deration given for it.

(2) The identity and amount of the security on the
claim

(3) The paynents, if any, nade on the debt.

(4) A statenent that the sumclained is justly
owing and that there is no setoff, counterclaim or
defense to the claim

(5) Any right of priority of payment or other
specific right asserted by the clai mant.

(6) A copy of the witten instrument which is the
foundati on of the claim

(7) The nanme and address of the clainmant and the
attorney who represents the clainmant, if any.

b. A claimneed not be considered or allowed if it
does not contain all the information identified in
paragraph "a" which is applicable. The liquidator may
require that a prescribed formbe used and nmay require
that other information and docurments be included.

c. At any time the liquidator may request the
claimant to present information or evidence
suppl ementary to that required under paragraph "a"
and may take testinobny under oath, require production
of affidavits or depositions, or otherw se obtain
addi tional information or evidence.

d. A judgnment or order against an establishment
entered after the date of filing of a successfu
petition for Iiquidation, or a judgnent or order
agai nst the establishnent entered at any tine by
default or by collusion need not be considered as
evidence of liability or of the amount of damages. A
judgrment or order against an establishnment before the
filing of the petition need not be considered as
evidence of liability or of the ampunt of damages.

14. SPECI AL CLAI M5

a. Aclaimmy be allowed even if contingent, if
it is filed pursuant to subsection 12. The clai m may
be allowed and the claimant may participate in al
distributions declared after it is filed to the extent



that it does not prejudice the orderly administration
of the Iiquidation.

b. dains that are due except for the passage of
time shall be treated as absolute clainms are treated.
However, the clainms may be discounted at the |ega
rate of interest.

c. Cains nmade under enployment contracts by
directors, principal officers, or persons in fact
performng simlar functions or having simlar powers
are limted to paynent for services rendered prior to
the i ssuance of an order of |iquidation under
subsection 2.

15. DI SPUTED CLAI M5

a. If aclaimis denied in whole or in part by the
I'iquidator, witten notice of the determination shal
be given to the claimant or the claimant's attorney by
first-class nail at the address shown in the proof of
claim Wthin sixty days fromthe mailing of the
notice, the clainant may file objections with the
liquidator. Unless a filing is nmade, the clai mant
shall not further object to the determ nation

b. If objections are filed with the |iquidator and
the liquidator does not alter the denial of the claim
as a result of the objections, the |iquidator shal
ask the court for a hearing as soon as practicable and
give notice of the hearing by first-class nmail to the
claimant or the claimant's attorney and to any ot her
persons directly affected. The notice shall be given
not less than ten nor nore than thirty days before the
date of hearing. The matter shall be heard by the
court or by a court-appointed referee. The referee
shal |l submit findings of fact along with a
reconmendat i on.

16. CLAIM5 OF OTHER PERSON. If a creditor, whose
cl ai m agai nst an establishnent is secured in whole or
in part by the undertaki ng of another person, fails to
prove and file that claim then the other person may
do so in the creditor's nane and shall be subrogated
to the rights of the creditor, whether the claimhas
been filed by the creditor or by the other person in
the creditor's nane to the extent that the other
person di scharges the undertaking. However, in the
absence of an agreenment with the creditor to the
contrary, the other person is not entitled to any
distribution until the anpbunt paid to the creditor on
the undertaking plus the distributions paid on the
claimfromthe establishnent's estate to the creditor
equal the anount of the entire claimof the creditor.
An excess received by the creditor shall be held by
the creditor in trust for the other person.

17. SECURED CREDI TOR S CLAI Ms.

a. The value of the security held by a secured
creditor shall be determined in one of the follow ng
ways, as the court may direct:

(1) By converting the security into noney
according to the terms of the agreenent pursuant to
which the security was delivered to the creditors.

(2) By agreenent, arbitration, conprom se, or
litigation between the creditor and the |iquidator.

b. The determnation shall be under the
supervi sion and control of the court with due regard
for the reconmendation of the liquidator. The anobunt
so determ ned shall be credited upon the secured
claim A deficiency shall be treated as an unsecured
claim |If the claimant surrenders the security to the
liquidator, the entire claimshall be allowed as if
unsecur ed.
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18. PRIORITY OF DI STRIBUTION. The priority of
distribution of clains fromthe establishnment's estate
shall be in accordance with the order in which each
class of clainms is set forth. Cainms in each class
shall be paid in full or adequate funds retained for
the payment before the nenbers of the next class
recei ve any payment. Subcl asses shall not be
established within a class. The order of distribution
of clains is as follows:

a. CLASS 1. The costs and expenses of
adm nistration, including but not limted to the
fol | owi ng:

(1) Actual and necessary costs of preserving or
recovering the assets of the establishnent.

(2) Conpensation for all authorized services
rendered in the |iquidation.

(3) Necessary filing fees

(4) Fees and nileage payable to w tnesses.

(5) Authorized reasonabl e attorney fees and ot her
prof essi onal services rendered in the |iquidation

b. CLASS 2. Reasonabl e conpensation to enpl oyees
for services perfornmed to the extent that they do not
exceed two nonths of nonetary conpensation and
represent paynent for services performed within one
year before the filing of the petition for
liquidation. Oficers and directors are not entitled
to the benefit of this priority. The priority is in
lieu of other simlar priority which may be authorized
by law as to wages or conpensati on of enpl oyees.

c. CLASS 3. dains under purchase agreenents.

d. CLASS 4. dains of general creditors.

e. CLASS 5. dains of the federal or of any state
or local governnent. dains, including those of a
governnental body for a penalty or forfeiture, are
allowed in this class only to the extent of the
pecuni ary | oss sustained fromthe act, transaction, or
proceedi ng out of which the penalty or forfeiture
arose, with reasonable and actual costs incurred. The
remai nder of such clains shall be postponed to the
class of clainms under paragraph "g".

f. CLASS 6. Cdains filed late or any other clains
other than clai ns under paragraph "g".

g. CLASS 7. The clainms of sharehol ders or other
owners.

19. LI QUI DATOR S RECOMVENDATI ONS TO THE COURT

a. The liquidator shall reviewclainms duly filed
in the liquidation and shall make further
i nvestigation as necessary. The |iquidator may
conmpound, conpromi se, or in any other nanner negotiate
the anmpbunt for which clainms will be recomended to the
court except where the liquidator is required by |aw
to accept clains as settled by a person or
organi zation. Unresolved disputes shall be determ ned
under subsection 15. As soon as practicable, the
liquidator shall present to the court a report of the
cl ai ms agai nst the establishment with the liquidator's
recommendati ons. The report shall include the nane
and address of each claimant and the anount of the
claimfinally recomended.

b. The court may approve, disapprove, or nodify
the report on clains by the liquidator. Reports not
nmodi fied by the court within sixty days follow ng
submi ssion by the liquidator shall be treated by the
liquidator as allowed claims, subject to later
nmodi fication or to rulings nade by the court pursuant
to subsection 15. A claimunder a policy of insurance
shall not be allowed for an anpunt in excess of the



applicable policy limts.

20. DI STRIBUTI ON OF ASSETS. Under the direction
of the court, the liquidator shall pay distributions
in a nmanner that will ensure the proper recognition of
priorities and a reasonabl e bal ance between the
expedi tious conpletion of the Iiquidation and the
protection of unliquidated and undeterm ned cl ai s,
including third-party clains. Distribution of assets
in kind may be made at val uations set by agreenent
between the liquidator and the creditor and approved
by the court.

21. UNCLAI MED AND W THHELD FUNDS.

a. Unclainmed funds subject to distribution
remaining in the |iquidator's hands when the
liquidator is ready to apply to the court for
di scharge, including the anpbunt distributable to a
creditor, owner, or other person who is unknown or
cannot be found, shall be deposited with the treasurer
of the state, and shall be paid w thout interest,
except as provided in subsection 18, to the person
entitled or to the person's |egal representative upon
proof satisfactory to the treasurer of state of the
right to the funds. Any amount on deposit not clained
within six years fromthe discharge of the Iiquidator
is deened to have been abandoned and shall becone the
property of the state wi thout fornal escheat
proceedi ngs and be transferred to the insurance
di vision regul atory fund

b. Funds w thheld under subsection 14 and not
distributed shall upon discharge of the |iquidator be
deposited with the treasurer of state and paid
pursuant to subsection 18. Suns renai ni ng whi ch under
subsection 18 would revert to the undistributed assets
of the establishnent shall be transferred to the
i nsurance division regulatory fund and becone the
property of the state as provided under paragraph "a",
unl ess the conm ssioner in the comm ssioner's
di scretion petitions the court to reopen the
| i quidation pursuant to subsection 23.

c. Notwithstanding any other provision of this
chapter, funds as identified in paragraph "a", with
the approval of the court, shall be made available to
the conmi ssioner for use in the detection and
prevention of future insolvencies. The comm ssioner
shall hold these funds in the insurance division
regul atory fund and shall pay wi thout interest, except
as provided in subsection 18, to the person entitled
to the funds or to the person's |l egal representative
upon proof satisfactory to the comm ssioner of the
person's right to the funds. The funds shall be held
by the comm ssioner for a period of two years at which
time the rights and duties to the unclai ned funds
shal | vest in the conm ssioner

22.  TERM NATI ON OF PROCEEDI NGS.

a. Wen all assets justifying the expense of
collection and distribution have been collected and
di stributed under this chapter, the |iquidator shal
apply to the court for discharge. The court may grant
the di scharge and make any other orders, including an
order to transfer remaining funds that are
uneconomical to distribute, as appropriate.

b. Any other person nmay apply to the court at any
time for an order under paragraph "a". |If the
application is denied, the applicant shall pay the
costs and expenses of the liquidator in resisting the
application, including a reasonable attorney fee.

23. REOPENING LIQUI DATION. At any tine after the
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|'i qui dati on proceedi ng has been term nated and the

I'i qui dat or discharged, the comm ssioner or other
interested party nmay petition the court to reopen the
proceedi ngs for good cause including the discovery of
additional assets. The court shall order the
proceedi ng reopened if it is satisfied that there is
justification for the reopening

24. DI SPCSI TI ON OF RECORDS DURI NG AND AFTER
TERM NATI ON OF LI QUI DATION. If it appears to the
conmi ssioner that the records of an establishment in
the process of liquidation or conmpletely Iiquidated
are no |l onger useful, the conm ssioner may recomrend
to the court and the court shall direct what records
shall be retained for future reference and what
records shall be destroyed.

25. EXTERNAL AUDI T OF LI QUI DATOR S BOCKS. The
court may order audits to be nade of the books of the
commi ssioner relating to a |iquidation established
under this chapter, and a report of each audit shal
be filed with the commi ssioner and with the court.

The books, records, and other docunments of the
I'iquidation shall be nade available to the auditor at
any tinme without notice. The expense of an audit
shal | be considered a cost of administration of the
I'i qui dati on.

Sec. ___. Section 537A 10, subsection 1, paragraph
c, subparagraph (3), Code 2001, is anmended to read as
foll ows:

(3) "Franchise" al so does not include any contract
under which a petroleumretailer or petrol eum
distributor is authorized or permitted to occupy
| eased marketing prenises, which prenises are to be
enpl oyed in connection with the sale, consignment, or
distribution of notor fuel under a trademark which is
owned or controlled by a refiner which is regul ated by
the federal Petrol eum Marketing Practices Act, 15
US C } 2801 et seq. The term"refiner" neans any
person engaged in the refining of crude oil to produce
motor fuel, and includes any affiliate of such person.
"Franchi se" al so does not include a contract entered
into by any person regul ated under chapter 123, 322,
322A, 322B, 322C, 322D, 322F

or 543B, or a

contract establishing a franchise relationship with
respect to the sale of construction equipment, |awn or
garden equi pnent, or real estate.

Sec. ___. 2001 lowa Acts, Senate File 500, section
39, is amended to read as follows:

SEC. 39. EFFECTIVE DATE. Sections 4, 5, 7 through
11, 13 through 22, 34, and 38 of this Act take effect
January 1, 2002

Sec. ___ . Chapters 523A and 523E, Code 2001, are
repeal ed. "

#___ . Title page, line 1, by inserting after the
word "Act" the followi ng: "concerning regul ated

i ndustries under the jurisdiction of the comm ssi oner
of insurance relating to various issues relating to
i nsurance, ".

#3. Title page, line 7, by inserting after the
word "requirenments" the following: ", and relating to
cemetery and funeral nerchandi se and funeral services,
establishing permt and purchase agreenent
requi renents, establishing and appropriating fees, and
provi di ng admi ni stration, enforcenment, and |iquidation
procedures, and penalties".
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