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Amend House File 126, as anended, passed, and
reprinted by the House, as foll ows:

#1. By striking page 1, line 35, through page 2,
line 10, and inserting the follow ng:

"523H 6 FRANCH SE MARKET AREA.

1. This section applies to a franchise which is
not a food service franchise or food service
establ i shnent franchi se subject to section 523H. 6A

2. An action by a franchisor or its |licensee which
diverts trade away from an existing franchi see and
which materially injures the franchi see's business is
a violation of the duty of good faith and results in a
cause of action accruing to the franchisee for
damages, injunctive relief, or other appropriate
renedy as determined by the court. 1In any action
brought pursuant to this section, proof of a
correl ati on between the action of the franchisor or
its licensee and the diversion of trade establishes a
prima facie case of a violation of this section.

3. This section shall apply notw thstanding the
terns, provisions, or conditions of an agreenent or
franchi se.

Sec. __ . NEWSECTION. 523H 6A FOOD SERVICE
FRANCHI SE OR FOOD SERVI CE ESTABLI SHVENT FRANCHI SE
MARKET AREA.

1. a. For purposes of a food service franchise or
food service establishment franchise, a rebuttable
presunption arises that a breach of the duty of good
faith has occurred as a result of the diversion of
trade if a franchi sor establishes a new conpany-owned
outlet or store or a new franchise outlet or store
within a two-mile radius, using a straight Iine
nmeasurenent, fromthe center of an already existing
franchise, or within an area with a radius, using a
straight line nmeasurenent, fromthe center of an
al ready existing franchise, which contains a
popul ati on of twenty thousand or greater.

b. Wth respect to locations within the rel evant
consumer market area of an existing franchise
operation which are | ocated outside of the geographic
area defined in paragraph "a", a rebuttable
presunption arises that a breach of the duty of good
faith has not occurred as a result of the diversion of
trade.

2. A franchisor shall establish and nmake avail abl e
a witten policy outlining reasonabl e objective
criteria to be used by the franchi sor to determ ne
whet her an existing franchisee is eligible to
participate in the establishment of an additiona
outlet or location which is proposed to be |ocated
within the rel evant consumer market area of the
exi sting franchi se, but which is outside of the
geographic area as defined in subsection 1, paragraph
"a", or which is proposed to be |ocated within the
sane community in which an existing franchise is
| ocated and within the geographic area as defined in
subsection 1, paragraph "a". The franchisor shal
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provide a copy of this policy to all existing
franchi sees or potential franchisees upon request. A
franchi sor, upon the request of a franchisee, shal
notify the franchi see as to whether the franchi see may
acquire additional outlets or |ocations of the
franchisor as identified in this subsection. A
franchi sor shall not adopt a policy that unreasonably
prohi bits an existing franchi see fromacquiring such
outlets or locations.

3. Upon the deternination of a franchisor to
establish an additional outlet or location within a
geographi c area as defined in subsection 1, paragraph

a", the franchisor shall give a right of first
refusal to the nearest franchisee |ocated within the
geographic area. |If the franchisee declines to
exercise the right of first refusal, the right of
first refusal shall pass consecutively to the next
cl osest franchisee |ocated within the geographic area
If all such franchisees |ocated within the geographic
area decline to exercise the right of first refusal
the franchi sor may proceed to establish a new
franchi se or conpany-owned outlet or |ocation.

4. |If an existing franchisee |ocated within a
geographic area as defined in subsection 1, paragraph

a", determnes that the franchisee has been aggrieved
as a result of the action of a franchi sor which
establ i shes a new franchi se or conpany-owned outl et or
| ocation within the geographic area, the franchi see,
upon notion to the district court, shall be granted a
tenmporary injunction prohibiting the establishnment of
a new franchi se or conpany-owned outlet or |ocation.
The proceeding shall be sunmary in nature and triable
as an equitable action.”

#2. By renunbering as necessary.

COW TTEE ON COMVERCE

PATRI CK J. DELUHERY, Chairperson
HFE 126. 706 76
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