House Amendment 5128

Amendment Text
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Amend House File 452 as foll ows:

#1. Page 1, by striking lines 3 through 34 and
inserting the follow ng:

"NEW SUBSECTI ON. 4. AWARD OF ATTORNEY FEES AND
COsTS.

a. For the purposes of this subsection, unless the
context otherw se requires:

(1) "Eligible party" nmeans a party in a proceedi ng
before the appeal board that is a sole proprietorship
partnership, corporation, association, unit or
di vi sion of government, or public or private
organi zation with a net worth of not nore than seven
mllion dollars and not nore than five hundred
enpl oyees, a cooperative association or charitable
organi zation with no nore than five hundred enpl oyees,
or an individual with a net worth of not nore than two
mllion dollars.

(2) "Prevailing party" neans an eligible party
whi ch establishes that the party has substantially
prevailed with the amount in controversy or has
substantially prevailed with respect to the nost
significant issue or set of issues presented and has
established that another party's position was not
substantially justified. The determ nation as to
whether a party is a prevailing party is to be
determi ned in accordance with chapter 17A

b. The appeal board nay award a prevailing party
in an admnistrative hearing reasonable litigation
costs not to exceed twenty-five thousand dollars per
contested case by the appeal board based on the
fol | owi ng:

(1) The reasonabl e expenses of expert w tnesses.

(2) The reasonable costs of studies, reports, and
tests.

(3) The reasonabl e fees of attorneys.

However, litigation costs do not include any costs
prior to the filing of a notice of contest pursuant to
this section.

c. The appeal board, in its discretion, nmay reduce
or deny the anpbunt to be awarded pursuant to this
subsection to the extent the prevailing party during
the course of the proceedi ngs engaged i n conduct which
undul y and unreasonably protracted the fina
resolution of the matter in controversy. An award
shall not be made in the case of a settlenent or for
i ssues whi ch have been settl ed.

d. A party seeking an award of litigation costs
shall, within thirty days of a final adjudication
subnmit to the appeal board an application which shows
the applicant is a prevailing party and is eligible to
receive an award under this subsection, and the amount
sought, including an iteni zed statenent from any
attorney, agent, or expert w tness representing or
appearing in behalf of the applicant stating the
actual tinme expended and the rate at which fees and
ot her expenses were conputed. The applicant shal
al so allege that the position of the opposing party
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was not substantially justified. Wen a party appeal s
the underlying nerits of an adversary adjudication, no
decision on an application for litigation costs in
connection with the adversary adjudication shall be
made under this subsection until a final and
unrevi ewabl e decision is rendered by the board or a
court on the appeal or until the underlying nmerits of
the case have been finally determ ned pursuant to the
appeal

e. The decision of the appeal board to award
litigation costs shall provide reasons for the award
made, and is subject to appeal in accordance wth
section 17A. 15."

#2. Title page, by striking lines 3 and 4 and
inserting the follow ng: "under the law "
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